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FOREWORD

In 1982, the National Institute of Corrections published the first

comprehensive overview of potential legal liabilities that can confront

probation and parole officers as the result of their decisionmaking and

work with offenders. The initial report addressed the primary areas of

litigation against probation and parole officers and administrators;

relevant caselaw; and the various forms of liability, immunity,

confidentiality, good faith, and indemnity.

The initial publication generated high interest among probation and

parole practitioners and, for that reason, the Institute contracted with

the original author to update the material in light of more recent

cases. The Institute has also developed a training program regarding

legal liabilities of probation and parole officers, which is presented

through its National Academy of Corrections.

As with the first edition of this report, it must be emphasized

that this revised edition was prepared for a national audience; the

reader must obtain specific guidance from his/her state or local

jurisdiction.

Raymond C. Brown, Director

National Institute of Corrections

September 1985
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PREFACE

The first edition of this manual was published in March
1982. Since then, many changes have taken place in probation and
parole law. This revised edition updates and modifies the manual
to reflect recent court decisions and developments, rearranges
topics to ensure a more logical progression, and includes three
new chapters of current and nationwide concern.

This revised edition is current as of August 1, 1985.
Modifications include an expansion of chapters, the division of
chapters into four parts (Introduction, Overview of Legal Liabil-
ities, Specific Areas of Liability, and Conclusion), and a
resequencing of chapters such that the Overview of Legal Liabili-
ties part (Chapters III-VI) now precedes Specific Areas of
Liability (Chapters VII-XIV). This resequencing gives the reader
a generic insight into legal liabilities before focusing on spe-
cific liability concerns. Chapter VI (Legal Representation and
Indemnification) is an expanded version of a segment of Chapter XI
in the first edition: Chapter XIII (Liabilities of Agency Supervi-
sors) and Chapter XIV (Liability for Private Programs and Commun-
ity Service Work) are new chapters that discuss topics of ever-
increasing litigation and growing importance for criminal justice
personnel.

For reasons of convenience, the term "probation/parole
officer" is used throughout the manual instead of "probation and/
or parole officer." Similarly, "he" is used rather than the more
accurate "he or she."

The chief legal researcher for this revision was Eve Trook-
White, currently a doctoral fellow in the Ph.D. program at the
Criminal Justice Center, who finished her law degree in California
and is licensed to practice law in Hawaii and Texas.

This manual is concerned mainly with the potential legal
liabilities of probation/parole officers. It is not meant to be a
sourcebook for probation and parole law. A more comprehensive
discussion of the various facets of probation and parole law may
be found in The Law of Probation and Parole, by Neil P. Cohen and
James J. Gobert (Shepard's McGraw-Hill, 1983).

Variation abounds in probation and parole law among different
jurisdictions. An advice in the first edition is therefore
reiterated here for manual users. That advice says:

This manual was written to provide general information.
It is not designed to give authoritative legal advice on
specific problems. Probation/parole officers are
strongly urged to seek prompt advice and counsel from
legal advisors if faced with specific legal questions.
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It is hoped that this revised edition is an improved version
of the original and will be even more useful for probation/parole
personnel of all levels.

Rolando V. de1 Carmen
Huntsville, Texas

August 1, 1985
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CHAPTER I

PRELIMINARY CONSIDERATIONS

THE NEED FOR THIS MANUAL

We live in an increasingly litigious society. One result is
more suits against government agencies and public officials. The
largest target is the federal government, which was sued more than
30,000 times in 1980; the plantiffs in those actions asked for
damages in excess of $4.3 bil1ion.l Add to this the comparable
suits filed in state courts, and the full magnitude of the trend
and the problems it presents become clear. As one writer put it,
"If we wanted a new national motto, summing up the

2
great national

pastime, we could put it in two words: 'Sue 'em.'"

Of particular interest to the readers of this manual is the
frequency with which prisoners try to use the courts to enforce
rights they believe they have. In 1979, there were 11,195 state
prisoner civil rights suits filed in federal courts. The compar-
able figure in 1972 was 3,348. Just this one type of suit grew
334 percent in seven years. The total number of prisoner peti-
tions* filed in 1979 was 23,001, representing almost 15 percent of
all civil cases filed in federal courts that year.3 In 1952
prisoners filed a total of 24,975 petitions, a 5.8 percent
increase over the previous year. The number keeps increasing. It
is statistically true that few of these cases ever proceed to
trial and fewer still are won by the plaintiff. Rut that is
hardly reassuring to the officer who must worry about legal
representation and possible liability. The cost in time and
resources can be enormous even if the suit is ultimately
dismissed.

When this manual was first published in March 1982, only a
few probation/parole officers had been involved personally in
civil or criminal cases that put their professional conduct in
issue. Since then the number has increased dramatically.
Although no reliable or official figures are available, it is safe
to say that currently the number is in the hundreds, or perhaps
thousands.

Lawsuits of the type to be considered here stem from allega-
tions of nonperformance and improper performance of official
duties and responsibilities. The manual examines mainly the
concerns of probation/parole officers that appear to offer the
most fertile grounds for litigation. It is written primarily for

*This category included habeas corpus petitions.

-l-



probation/parole officers (including supervisors and
administrative officials), but may also be of interest to lawyers
and judges. While the manual is directed at an audience that does
not have extensive legal training, the footnotes have been
conformed to the most widely recognized legal system of citation.

CORRECTIONS LAW - A BRIEF BACKGROUND

The legal environment in which probation/parole officers work
developed from the spate of cases filed by prisoners against
institutional correctional officials for alleged violations of
constitutional rights. For decades, the courts had adhered to a
"hands-off" policy with respect to prisoners' claims. The
prevalent attitude was well-stated in a widely quoted case:

The prisoner has, as a consequence of his crime, not only
forfeited his liberty, but all his personal rights except
those which the law in its humanity accords to him. He
is, for the time being, the slave of the state.4

In essence, this doctrine meant that unless the facts of the
case presented a serious constitutional question under the Eighth
Amendment prohibition against cruel and unusual punishment, the
courts would not interfere with prison administration. Prison
administrators consequently exercised wide discretion, subject to
minimal court supervision for violations of basic rights. Several
reasons were given to justify the adoption of the "hands-off"
doctrine in the last century. In the first place, courts were
loath to second-guess decisions made by prison administrators.
Judges realized that prison administration was not within their
area of expertise. Secondly, judges were reluctant to breach the
traditional separation of powers between the judicial and execu-
tive branches of government. There was also the attitude that
since inmates had violated the law, they fully deserved the treat-
ment they were getting. Society wanted retribution and judges
were hesitant to control the way societal preferences were to be
carried out.

Significant erosion of the "hands-off" doctrine began during
the 1960's, contemporaneously with the due process and equal pro-
tection revolutions instigated by the United States Supreme Court
under Chief Justice Earl Warren. The courts gradually rejected
their reluctant stance in favor of judicial intervention in mat-
ters affecting an increasing number of fundamental constitutional
rights. A new philosophy emerged that stated that "prisoners
retain all the rights of free citizens except those on which
restriction is necessary to assure their orderly confinement or to
provide reasonable protection for the rights and physical safety
of all members of the prison community."5 This change in attitude
gave rise to a virtual flood of cases filed by prisoners all over
the country, seeking identification and protection of rights to
which they were entitled while incarcerated. The courts shifted
from a "hands-off" to a "hands-on" attitude, bringing on the "open
door" era in corrections law.
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The procedural cornerstone for much of the law that has since
been developed was laid in the 1961 Supreme Court case of Monroe
v. Pape.6 In that case, which arose from police conduct, the
Court decided that a Reconstruction Era federal law -- the Civil
Rights Act of 1871 -- could be used by persons seeking monetary
damage and injunctions against state officers accused of abuses of
individual rights. (That law is now Section 1983 of Title 42 of
the United States Code, and cases that arise under it often are
called Section 1983 cases.) Monroe opened the door to the federal
courthouse to prisoners, among others, and greatly expanded the
remedies available for the redress of grievances. The rights and
interests now recognized as enforceable or protectible have been
developed in the recent cases that individuals and groups of
plaintiffs have brought through that open door.

The success prisoners had in civil rights cases spilled over
into all areas of the criminal justice system. In the last few
years there has been a tremendous upsurge in the number of law-
suits filed against police officers for alleged violations of
civil rights. For a while, probation/parole officers were
insulated from this trend. During the past few years, however,
several courts have held probation/parole officers or boards
liable for what they did or did not do in violation of the rights
of probationers, parolees, or third parties. Now, an increasing
number of suits are being filed against probation/parole officers,
seeking to hold them accountable for their acts. This trend is
predicted to continue at an even faster pace in the immediate
future.

ORGANIZATION OF PROBATION AND PAROLE AGENCIES

A wide variety of organizational patterns can be found in
probation and parole systems in the United States.7 These varia-
tions include differences in the branches and levels of government
in which these systems are structurally located.

Probation/parole offices may be classified according to
levels of governmental control (state only, local only, or com-
bined state-local), and branches of government (executive only,
judicial only, or combined executive-judicial). These classifica-
tions are mentioned because of their potential implications in
liability suits. As discussed in Chapter IV, state governments
enjoy sovereign immunity unless waived. This means that unless
waived, state governments and their agencies cannot be sued. This
immunity, however, does not extend to state employees sued in
their individual capacity. This immunity is a state privilege.
Local governments and agencies can be sued in federal court
together with local employees.

As discussed in Chapter IV, judicial officials (judges and
prosecutors) enjoy absolute immunity, whereas executive officials
enjoy only qualified immunity. Most parole officers belong to the
executive department, but probation officers in many places are
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hired or fired by the judge. While a few courts have extended
absolute immunity to probation officers when following the orders
of a judge, most courts continue to treat probation officers as
employees of the executive department despite their judicial
connection.

SUMMARY

This manual is necessary because American society has become
litigation prone. The number of cases filed against personnel of
the criminal justice system has increased tremendously in recent
years. There was a time when the courts adopted a "hands off"
attitude towards cases filed by the various "consumers" of
criminal justice. Those days are long gone, giving way to an
"open door" judicial policy on cases filed against criminal
justice personnel. That policy is here to stay.

For a while, probation/parole officers were insulated from
this litigation trend. During the past few years, however, many
cases have been filed against officers and supervisors -- seeking
to hold them accountable for what they may or may not have done.
It therefore behooves probation/parole personnel to be familiar
with basic concepts in legal liabilities if they hope to protect
themselves against possible lawsuits. Judicial officers (judges
and prosecutors) are vested with absolute immunity, but
probation/parole officers enjoy only qualified immunity.
Moreover, while state agencies generally enjoy immunity from
lawsuits (unless waived), state officers do not share this
immunity. Probation/parole officers, therefore, whether they be
state or local employees, are susceptible to liability lawsuits in
whatever they do.
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CHAPTER II

COURTS AND BASIC LEGAL CONCEPTS

About half of the cases cited in this manual were decided by
federal courts, including a handful by the Supreme Court. Most of
the rest of the cases are state system court decisions. The ini-
tial sections of this Chapter highlight the relative significance
of each type of case to the individual probation/parole officer.
The concluding section presents some legal concepts and terms that
will be encountered throughout the manual.

COURTS

A quick examination of any telephone directory will reveal a
nearly bewildering array of courts. No matter where the reader is
within the United States, he is within the territorial or geo-
graphic jurisdiction of at least one state court and one federal
district court. Space and function limitations do not permit us
to explain the specific power of each of the many types of courts
to pass upon the actions of probation/parole officers. However,
an outline of state and federal court systems can be presented.

The Federal Court System1

There are three layers to the federal system of courts of
general jurisdiction. At the top of the hierarchy is the Supreme
Court of the United States. Except for a few situations in which
cases can be heard originally by the Supreme Court, it is exclu-
sively an appellate or reviewing court. The Supreme Court is
composed of nine Justices, who hear and decide all cases as one
body (en banc).

At the base of the federal system are 94 district courts.
Each state has at least one federal district court: no federal
court district crosses state lines. Most districts have more than
one active federal district judge. Collectively, there are 516
active authorized district judges.

As an adjunct of the district courts, Congress created the
United States magistrate system to afford workload relief to the
district judges. Magistrates have limited powers, and many are
connected with the preliminary stages of criminal cases, such as
issuing search and arrest warrants, holding bail hearings, and
conducting preliminary hearings. Of special relevance here is the
fact that, in some federal districts, magistrates are called upon
to make a preliminary assessment of the merit of Section 1983
cases.

The United States Courts of Appeals occupy the middle rank of
the federal court system. Each of the 12 courts of appeals serves
a designated multi-state territory, except for the Court of
Appeals for the District of Columbia. The size of the bench
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in each appellate "circuit" varies: altogether, the courts of
appeals are authorized to have 132 active circuit judges. Most
court of appeals cases are decided by "panels" of at least three
judges. (Panels may include district judges and circuit judges
who are not on the court's active roster.) When court of appeals
panels reach different conclusions on points of law, and in other
circumstances, these courts also function en banc.

State Court Systems2

If examined in any degree of detail, the court systems of the
50 states and the District of Columbia appear to be highly
idiosyncratic. Fortunately, the state systems are enough like
each other and the federal court system to make quick summary
possible.

A supreme court is at the pinnacle of each state's supreme
Texas and Oklahoma have specialized supreme courts: in each, there
is one court of last resort for civil cases and a different one
for criminal cases. In Maryland and New York, the highest court
is called the court of appeals.

The states call their general jurisdiction trial courts by
many different names: sometimes more than one name is used in a
state. Circuit court, district court, and superior court are the
most popular choices. Most states have an even lower level of
original jurisdiction courts, to which have been applied a greater
variety of names. Courts at this level have limited and/or
specialized jurisdiction. In many cases, they are courts not of
record. Typically, the procedures in such courts are less formal
than those observed in the courts of general jurisdiction.

A majority of states have a layer of appellate courts below
the supreme court.

THE APPEAL PROCESS

With rare exceptions, cases enter the federal and state
judicial systems at the trial level. At that level, a jury -- or
the judge in cases being heard without a jury -- determines the
facts of the case based on the evidence presented. By applying
the facts to the settled, applicable law, the judge or jury
determines the outcome of the suit.

It is axiomatic that every case has a winner and a loser. A
party seeks review, and possible reversal, of an unfavorable
judgment by appealing it up the judicial hierarchy. In states
without an intermediate appellate court, all appeals are heard by
the supreme court. Courts of appeal do not hear further evidence;
generally, they do not re-evaluate the evidence presented in the
trial court. Their function is to determine errors of law and
give a remedy for prejudicial but not harmless errors.
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A large majority of the cases filed in any court system are
finally decided at the lowest level. Appeal is more a potential
than an actual part of the usual case. Of those cases appealed,
most are found to have been rightly decided at the level below, or
otherwise not subject to reversal.

The dual court systems -- federal and state -- merge at the
Supreme Court of the United States. Because the supremacy clause
of the Constitution makes the Constitution the "supreme Law of the
Land," and because the Supreme Court decides the meaning of the
Constitution, that body can review state supreme court decisions
insofar as they pass on claims or defenses founded on the
Constitution or laws enacted under its authority. Conversely, the
Supreme Court will not disturb a state decision that it finds was
based on adequate state law grounds.

Two other consequences flowing from the supremacy clause must
be mentioned. First, state courts may not decide a case contrary
to the Constitution; the clause specifically requires state court
judges to observe the Constitution, and they take an oath to do
so. Second, unless precluded by a federal law from doing so,
claims arising under federal law may be heard in state as well as
federal courts; state courts have concurrent jurisdiction over
most federal causes of action, including Section 1983 cases. This
has proved to be of limited practical significance, however,
because most plaintiffs have preferred to have federal courts hear
their federal claims. (In certain, limited circumstances, federal
courts have been authorized by Congress to hear cases originally
brought in state court.)

The reader should also be aware of the concept of precedent.
While the immediate function of every judicial decision is to
settle the rights of the parties before the court, a secondary
function is to forecast how subsequent, similar cases will be
decided so that other persons can conform their conduct to the
demands of the law. This predictive aspect is the precedential
value of a case. As a result of the hierarchical structure of
court systems, the precedential value of a case -- and often its
persuasiveness -- varies directly with the level of the court that
decided it. The Supreme Court of the United States hands down the
decisions of greatest future significance: trial courts render
decisions that have comparatively slight utility as precedent.

From these facts and principles, it is possible to distill
guidelines concerning the relevance of the court decisions cited
in this Manual, or found elsewhere, to the individual reader.

THE EFFECT OF JUDICIAL DECISIONS

The jurisdiction of every American court is limited in some
way. One type of limitation is territorial or geographic. In a
strict sense, therefore, each judicial decision is authoritative
and has precedential value only within the geographic limits of
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the area in which the deciding court is authorized to function.
Hence:

United States Supreme Court decisions on questions
of federal law and the Constitution are binding on
all American courts because the whole country is
under its jurisdiction.

Federal court of appeals decisions on such issues
are the last word within the circuit if there is no
Supreme Court action. The First Circuit Court of
Appeals, for example, settles federal issues for
Maine, Massachusetts, New Hampshire, Rhode Island,
and Puerto Rico, the areas to which its jurisdiction
is limited.

When a district court encompasses an entire state,
as is the case in Maine, its assessment of federal
law (again barring appellate action) produces a
uniform rule within the state. In a state like
Wisconsin, however, where there are multiple
districts, there can be divergent rules.

The same process operates in the state court systems. There
is one regard, however, in which state supreme court decisions are
recognized as extending beyond state borders. Since the Consti-
tution declares the sovereignty of the states within the areas
reserved for state control, the court of last resort of each state
is the final arbiter of issues of purely local law. The meaning
that the Supreme Court of California gives to a state statute, for
example, will be respected even by the United States Supreme Court
as authoritative.

The existence of dual court systems, state and federal, and
the limited jurisdictional reach of the vast majority of courts
make it practically inevitable that the courts will render con-
flicting decisions on a single point of law. A core function of
the appellate process is to provide a forum for resolving these
conflicts. Indeed, the existence of a conflict in the law is a
strong argument for securing appellate review of an unfavorable
decision.

Rut an unresolved conflict is just that -- unresolved -- and
each competing decision remains effective within the jurisdiction
of the court that decided it. As this manual illustrates, there
are few Supreme Court cases on probation and parole issues, and
other courts are in conflict on some points. The individual
reader should take particular note of the rule in effect for the
area in which he works, if one is given.

The reader should be most interested in the local rule for
two reasons. First, under the concept of stare decisis, courts
decide new cases in accordance with prior cases -- with prece-
dent. The locally effective rule can be expected to define
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the conduct standards to which the probation/parole officer will
be held if he becomes a defendant. Second, if there is a change
in the law, as sometimes occurs, proof that the defendant was
acting within the law will go far toward establishing a good faith
defense, if that is applicable.

The reader cannot, however, safely ignore decisions from
other jurisdictions. Again, there are two reasons. First, there
may be no settled law on an issue in his area. When that issue is
presented to a local court initially -- a case of first impression
-- the local federal or state court will probably decide it on the
basis of the dominant or "better" rule being applied elsewhere.

The second reason requires recognition that the law is not
stagnant but evolving. Over a period of time, trends develop in
the law. When a particular court senses that its prior decisions
on a point are no longer in the mainstream, it may give consider-
ation to revising its holdings. The decisions reported here may
enable the reader to spot a trend and anticipate what local courts
may be doing in the future.

BASIC LEGAL CONCEPTS

Knowledge of some legal concepts and terminology is necessary
for an understanding of the legal responsibilities and liabilities
of probation/parole officers. A basic collection of these con-
cepts is contained in the Glosssary of Legal Terms, the Appendix
to the manual. Some points need to be discussed more extensively
here to enable the reader to get the most out of the succeeding
chapters.

Civil v. Criminal Cases

All litigation falls into one of two broad categories, civil
or criminal. A probation/parole officer could face either a civil
or a criminal suit as a result of his work.

If the government charges that he is a wrongdoer because he
violated some criminal law, the probation/parole officer will
become the accused -- the defendant -- in a criminal case. It
will then be the government's responsibility to prove "beyond a
reasonable doubt" that: (1) a crime has been committed; and (2)
the defendant committed it. If the government does not carry its
burden of persuasion in the trial court, the case will normally.
end when the trier of fact returns a verdict of "not guilty." The
government's right of appeal in criminal cases is quite
restricted.

The person, if any, whose injury gives rise to the criminal
charge is known as the complainant. Complainants are not formal
parties in criminal cases and usually have no role other than as
witnesses.

-10-



On the other hand, no civil case can be instituted other than
by the person or entity (or a proper representative) claiming to
have been injured in some way by the action or inaction of another
person. The party going forward is the plaintiff, and the party
complained against is the defendant. In most civil suits, the
plaintiff seeks to recover money from the defendant as damages for
the harm done. In another large group of civil cases, the plain-
tiff seeks an injunction, an order from the court requiring the
defendant in the future to behave in a specified way.

The civil case plaintiff must prove that: (1) the defendant
owed him some legal or contractual duty or obligation: and (2)
some breach of duty by the defendant resulted in harm to the
plaintiff. The nature and magnitude of the duty, the breach, and
the harm will be considered in determining the type and size or
scope of the remedy to be given the plaintiff. In order for the
plaintiff to prevail, he need only prove his case by a "preponder-
ance of the evidence." This is a much lighter burden of persua-
sion than in criminal cases: the evidence need only show that it
is more likely than not that the defendant breached some duty,
causing harm. Civil plaintiffs and defendants have equal rights
of appeal.

Criminal Conviction v. Civil Liability

Conviction in a criminal case is a much more serious matter
than being found civilly liable. In addition to the opprobrium
that the criminal defendant may suffer as a result of conviction,
these differences should be noted.

Type of Penalty. Monetary penalties are possible in either type
of case: damages in a civil action, a fine in a criminal case.
Additionally, probation, incarceration, and alternative community
service may be imposed on the defendant upon conviction.

Collateral Effects.3 Criminal conviction carries with it civil
disabilities, meaning that the convicted person may be barred by
state or federal statute from exercising certain rights during and
even after service of the sentence. Such divested rights usually
include the right to vote, to be a member of a jury, to be a
guardian, to hold public office, and to obtain certain types of
employment. If the offense of which the defendant is convicted is
a felony, in some jurisdictions that conviction constitutes
grounds for divorce. Civil liability carries no such disabili-
ties; hence its effect is not far-reaching.

Evidentiary Effects. Conviction in a criminal case may be
introduced as evidence in a subsequent civil case arising out of
the same incident, but a judgment of civil liability cannot be
used as evidence in a subsequent criminal case.

For example, X, a probation officer, pleads guilty to a
criminal charge of unlawful search and seizure of a probationer's
apartment. That guilty plea may be used as evidence later in a
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state tort liability case that the probationer may bring against
X. This is because the amount of evidence needed to convict in
criminal cases is "beyond reasonable doubt," which is much higher
in degree of certainty than the mere "preponderance of evidence"
needed in civil cases.

On the other hand, if X is found civilly liable, the finding
cannot be introduced in evidence in a subsequent criminal case
against X arising out of the same act.

Federal v. State Jurisdiction

Suppose a probationer or parolee wants to file a civil case
against a probation/parole officer. How is he or his lawyer to
know whether the case should be filed in a state or a federal
court? The answer is that it normally depends on the law being
invoked. If the case alleges a violation of federal law, it is
filed in a federal court; if the alleged violation is of a right
or interest created by state law, it is filed in a state court.
The chapters on legal liabilities talk about the two types of
civil cases for damages usually brought against probation/parole
officers. These are:

Tort Cases -- usually filed in state courts based on
state tort law.

Section 1983 (civil rights) Cases -- usually filed
in federal courts because the basis is an alleged
violation of Title 42, Section 1983 of the United
States Code.

In criminal cases, the same basic rule applies. If an act is
a violation of federal law, the federal government must prose-
cute. Conversely, if the act is a violation of state law, the
state will prosecute in a state court.

However, if the act violates both federal and state criminal
laws (such as when a probation/parole officer illegally arrests a
probationer or parolee), both governments may prosecute. There is
no double jeopardy because of the "dual sovereignty" doctrine,
which says that states and the federal government are both sover-
eign entities and, therefore, may prosecute the same act sepa-
rately. This does not usually happen in fact because federal or
state prosecutors as a matter of policy generally disfavor subse-
quent prosecutions if they are satisfied with the results in the
first case. Successive prosecutions, however, are constitutional
and have been resorted to in a number of cases.

Jurisdiction v. Venue

The meaning of these terms can be confusing. Jurisdiction
refers to the power of a court to hear a case. A court's
jurisdiction is defined by the totality of the law that creates
the court and limits its powers: the parties to litigation cannot

-12-



invest the court with jurisdiction it does not possess. Defects
in the subject matter jurisdiction of a court cannot be waived by
the parties and can be raised at any stage of litigation, includ-
ing on appeal. The court can raise the question of its jurisdic-
tion on its own motion -- sua sponte. In order to render a valid
judgment against a person, a court must also have jurisdiction
over that person. Defects in obtaining personal jurisdiction,
however, can be waived by the defendant's voluntary act, or by
operation of law as when the defendant fails to assert his rights
in a timely or proper manner.

The concept of venue is place oriented. It flows from the
policy of the law to have cases tried in the locale where they
arose, where a party resides, or where another consideration makes
it reasonable. Legislation establishes mandatory venue for some
types of cases and preferred venue for others. But, within a
court system, venue may be proper in any court with subject matter
jurisdiction and jurisdiction over the defendant. Venue defects
are almost always waived by the defendant's failure to object
promptly.

An example of the interplay of these concepts may help make
them clear. Texas law requires that felonies be prosecuted in the
state district courts and in no other type of court. Another law
provides, in general, that felonies be prosecuted in the county
where the offense occurred. The first of these provisions is
jurisdictional, while the second deals with venue.

Statutory Law v. Administrative Law

Statutory law is law passed by the state or federal legis-
lature (such as a state tort law or Section 1983), while adminis-
trative law refers to rules and regulations promulgated by govern-
mental agencies such as probation and parole offices. Once
properly promulgated, these rules and regulations have the force
and effect of statutory law and are binding on that agency, its
officers, and third parties dealing with them unless and until
declared illegal or unconstitutional by the courts. The same is
true, although to a lesser extent, with agency policies, guide-
lines, and administrative directives. Failure to follow agency
regulations or guidelines may lead to administrative action and,
in some cases, civil liability. Conversely, compliance with
agency regulation usually establishes good faith or reasonableness
of an officer's action, hence negating liability.

State Tort Law v. Section 1983

A tort is civilly wrongful conduct that causes injury to the
person or property of another, in violation of a duty imposed by
law. The great bulk of tort law is made in the courts rather than
in the legislature. In the states, the usual legislative role is
to provide the judicial framework for tort litigation. Substan-
tive tort law was inherited with the bulk of the English common
law, and courts have been refining and modernizing it since. In
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Texas, for example, no statute defines the elements of a civil
assault, although laws do identify the courts authorized to hear
assault cases and limit the time within which the cases must be
filed. Some specific torts, however, are legislatively created,
such as the wrongful death action.

The federal pattern, in general, differs from the state
pattern. Tortious conduct normally must be defined by Congress in
order to be actionable in federal courts. (When federal district
courts hear tort cases -- automobile negligence cases are the most
common -- they apply state tort law in determining the rights of
the parties.) Section 1983 is, in essence, one statutorily
created federal tort. In Section 1983 of Title 42 of the United
States Code, Congress authorized suits for damages (and other
relief) by any person deprived of rights given by the Constitution
or federal law. The action lies against any person (and sub-state
units of government) -- usually a government employee -- who acts
under color of law, i.e., who has apparent official authority for
his conduct. The frequency with which Section 1983 has been used
has made it a major concern for probation/parole officers.

Because of the dual sovereignty doctrine, the same act, such
as the groundless arrest of a parolee, might be a state tort --
such as false arrest/imprisonment -- and a Section 1983 viola-
tion. Two suits might result. Roth of these potential sources of
civil liability are treated separately in subsequent chapters.

Absolute v. Qualified Immunity

Both absolute and qualified immunity are defenses in civil
litigation. They differ in the degree of protection they afford
and by whom they may be asserted. The proper assertion of abso-
lute immunity normally will derail a case at the beginning, while
qualified immunity may not.

Legislators, judges, and prosecutors may assert the absolute
immunity defense concerning their official duties in those posi-
tions. While "absolute" technically may be a misnomer, it is
close enough to be apt. The officer seeking to claim absolute
immunity must establish his official position and that the action
complained of was legislative, judicial, or prosecutorial, as the
case may be.

Qualified immunity is the term applied to the protection that
other public officials obtain upon showing that the questioned
conduct involved considerable judgment and discretion and was
within their official duties. Qualified immunity has sometimes
been recognized as an adequate defense even when the conduct was
ministerial (no individual choice in the manner of performance of
some duty) if the defendant can prove his good faith.

It is the policy of the law that each person should be held
accountable for the consequences of his acts. Immunity defenses
conflict with this philosophical bent and, therefore, are not
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favored by the courts. This is evident in the hesitancy with
which they have extended absolute immunity to parole boards that,
in their releasing decisions at least, exercise a most judge-like
function. Individual probation/parole officers generally can only
establish qualified immunity.

Basic Constitutional Rights

Most of the cases filed against probation/parole officers are
based, directly or indirectly, on an alleged violation of a
constitutional right. It is therefore helpful to be reminded of
the basic rights under the Bill of Rights and the Fourteenth
Amendment.

First Amendment

1. Freedom of religion
2. Freedom of speech
3. Freedom of the press
4. Freedom of assembly
5. Freedom to petition the government for redress

of grievances.

Fourth Amendment

Prohibition

Fifth Amendment

against unreasonable searches and seizures.

1. Right to a grand jury indictment for capital or
otherwise infamous crime

2. Right against double jeopardy
3. Right against self-incrimination
4. Prohibition against the taking of life, liberty, or

property without due process of law
5. Right against the taking of private property for

public use without just compensation.

Sixth Amendment

1. Right to a speedy and public trial
2. Right to an impartial jury
3. Right to be informed of the nature and cause of the

accusation against him
4. Right to be confronted with the witnesses against

him
5. Right to have compulsory process for obtaining

witnesses in his favor
6. Right to have the assistance of counsel.

Eighth Amendment

1. Prohibition against excessive bail
2. Prohibition against cruel and unusual punishment.
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Fourteenth Amendment

1. Right to privileges and immunities of citizens
2. Right to due process
3. Right to equal protection of the laws.

The right to privacy is a basic constitutional right, but is
not one of the rights explicitly mentioned in the Constitution.
The Court, however, has said that the right to privacy is implied
from provisions of the First, Fourth, Fifth, Sixth, Ninth, and
Fourteenth Amendments.4

SUMMARY

This chapter focuses on the courts and some concepts that
are essential to a proper understanding of liability litigation.
The federal court system has three layers. At the top is the
Supreme Court, followed by the Courts of Appeals, and then by the
District Courts where most federal cases are tried. The court
systems in the 50 states are organized basically along the same
lines, except that some states do not have an intermediate court
of appeals. The federal and state court systems merge at the
United States Supreme Court level: hence decisions from the
Supreme Court are binding throughout the United States.

Court decisions are generally limited in force and effect to
the territorial limits of that court. Because of this, court
decisions in similar legal issues may vary. Unless resolved on
appeal to a higher court, the inconsistency stays unresolved. It
is therefore important to know the decisions that apply to a
particular jurisdiction and not rely on decisions from other
courts. In the absence of a specific ruling, however, decisions
from one court may have a persuasive effect in other
jurisdicitons.

The basic terms explained in this chapter should enhance
one's understanding of the civil litigation process. The Sill of
Rights and other related Amendments to tile Constitution are also
summarized because, for the most part, liability ensues only if
these basic constitutional rights are infringed by public
officers.
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CHAPTER II

1. Office of the Federal Register, General Services
Administration, United States Government Manual 71, 71-74
(1981).

2. A graphic outline of each state's court system, together with
a summary of the jurisdiction of each court type, may be
found in National Center for State Courts, State Court
Caseload Statistics: Annual Report, 1975 at 81-238 (1979).

3. For a survey of these effects, see Special Project - The
Collateral Consequences of a Criminal Conviction, 23 Vand.
L. Rev. 929 (1970).

4. Griswold v. Connecticut, 381 U.S. 479 (1965).
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CHAPTER III

AN OVERVIEW OF FEDERAL AND STATE LIABILITIES

The sources of legal liabilities to which public officers may
be exposed are many and varied. They range from state to federal
law and from civil to criminal. Generally, state cases are tried
in state courts, while federal cases are tried in federal courts.
Section 1983 cases are an exception to this because they may be
tried in either court system. For purpose of an overview, legal
liabilities may be classified as follows.

TABLE III.1

POTENTIAL SOURCES OF PERSONAL LIABILITY FOR
INDIVIDUAL PROBATION/PAROLE OFFICERS*

Federal Law State Law

Civil Liabilities l Title 42 of U.S. State Tort Law
Code, Section 1983-
Civil Action for State Civil Rights
Deprivation of Civil Law
Rights

Title 42 of U.S. Code,
Section 1985-Civil
Action for Conspiracy

Title 42 of U.S. Code,
Section 1981-Equal
Rights Under the Law

Criminal
Liabilities

Title 18 of U.S. State Penal Code
Code, Section 242- Provisions
Criminal Liability specially aimed at
for Deprivation of Public Officers
Civil Rights

Title 18 of U.S. Code, l Regular Penal Code
Section 241-Criminal Provisions
Liability for Punishing
Conspiracy to Deprive Criminal Acts
a Person of Rights

Title 18 of U.S. Code,
Section 245-Violation
of Federally-Protected
Activities

*NOTE: In addition, the officer may be subject to agency admini-
strative disciplinary procedure that can result in
transfer, suspension, demotion, dismissal, or other forms
of sanction.
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Two points must be stressed. First, the liabilities
enumerated apply to all public officers, and not just to
probation/parole officers. Police officers, jailers, prison
officials, correctional officers, and just about any officer in
the criminal justice system, and even those outside it, may be
held liable for any or of the above provisions based on a
single act. Assume that a parole officer unjustifiably uses
extreme force on a parolee. Conceivably, he may be liable under
all of the above provisions if a second actor was involved. He
may be liable for conspiracy if he acted with another to deprive
the parolee of his civil rights, as well as for the act itself,
which constitutes the deprivation. The same parole officer may be
prosecuted criminally and civilly under federal law and then be
held criminally and civilly liable under state law for the same
act. The double jeopardy defense cannot exempt him from multiple
liability because double jeopardy applies only in criminal (not
civil) cases, and only when two criminal prosecutions are made for
the same offense by the same jurisdiction. Criminal prosecution
under state and then federal law for the same act is possible,
although as a matter of policy not usually done; when it is done,
it indicates that the second prosecuting authority believes that
justice was not obtained in the first prosecution.

All of the above provisions are discussed briefly in this
chapter, but the bulk of the discussion concerns civil liabil-
ities under Section 1983 of Title 42 of the United States Code, to
which the next chapter is devoted. Possible sources of liability
can be classified according to federal or state law.

FEDERAL LAW

Under federal law, there are two types of liability: civil
and criminal. The statutory provisions establishing these
liabilities follow.

Civil Liabilities

Title 42 of the U.S. Code, Section 1983 - Civil Action for
Deprivation of Civil Rights:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory,
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be
liable to the party injured in action at law, suit in
equity, or other proper proceeding for redress.

This is discussed separately in Chapter IV because the
overwhelming number of current cases are filed under this
section. Refer to that Chapter for an exhaustive discussion.
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Title 42 of the U.S. Code, Section 1985 - Civil Action for
Conspiracy. Section 1985 (3) provides a civil remedy against
any two or more officers, who:

1. Conspire to deprive a plaintiff of equal pro-
tection of the law or equal privileges and immuni-
ties under the law, with

2. A purposeful intent to deny equal protection of
the law,

3. When defendants act under color of state law, and

4. The acts in furtherance of the conspiracy injure
the plaintiff in his person or property, or
deprive him of having and exercising a right or
privilege of a citizen of the United States.

This section, passed by the United States Conqress in 1861,
provides for civil damages to be awarded to any individual
who can show that two or more officers conspired to deprive
him of civil rights. Note that a probation/parole officer
may therefore be held civilly liable not only for actually
depriving a person of his civil rights (under Section 1983),
but also for conspiring to deprive that person of his civil
rights (under Section 1985). The two acts are separate and
distinct and therefore may be punished separately. Under
this section, it must be shown that the officers got together
and actually agreed to commit the act, although no exact
statement of a common goal need be proven. In most cases,
the act is felonious in nature (as opposed to a misdemeanor)
and is aimed at depriving the plaintiff of his civil rights.
The plaintiff must also be able to prove that the officers
purposely intended to deprive him of equal protection that is
guaranteed him by law. This section, however, is seldom
used against public officers because the act of conspiracy is
often difficult to prove except through the testimony of co-
conspirators. Moreover, it is limited to situations in which the
objective of the conspiracy is invidious discrimination, which is
difficult to prove in court. It is difficult for a plaintiff to
establish in a trial that the probation/parole officer's action
was discriminatory based on sex, race, or national origin.

Title 42 of the U.S. Code, Section 1981 - Equal Rights Under
the Law:

All persons within the jurisdiction of the United States
shall have the same rights in every State and Territory
to make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all laws
and proceedings for the security of persons and property
as is enjoyed by white citizens, and shall be subject to
like punishment, pains, penalties, taxes, licenses, and
exactions of every kind, and to no other.
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This section was passed in 1870, a year earlier than Section
1983. In one sense, its scope is broader than Section 1953
because it does not require that the constitutional violation be
made under color of state law. Until recently, the plaintiff had
to show that he was discriminated against because of his race,
thus limiting the number of potential plaintiffs.

Section 1981 has been widely used in employment and housing
discrimination cases (under its contracts and equal benefits
provisions). However, currently the equal punishments provision
is of greatest significance for probation and parole authorities.l

The courts are in the process of expanding the meaning of the law,
so it could conceivably be a rich source of litigation in the
future.2

Criminal Liabilities

Title 18 of the U.S. Code, Section 242 - Criminal Liability for
Deprivation of Civil Rights:

Whoever, under color of any law, statute, ordinance,
regulation, or custom, willfully subjects any inhabitant
of any State, Territory, or District to the deprivation
of any rights, privileges, or immunities secured or
protected by the Constitution or laws of the United
States, or to different punishments, pains, or penalties
on account of such inhabitant being an alien, or by
reason of his color, or race than are prescribed for the
punishment of citizens, shall be fined not more than
$1,000 or imprisoned not more than one year, or both: and
if death results shall be subject to imprisonment for any
term of years or for life.

This section provides for criminal action against any officer
who actually deprives another of his civil rights. An essential
element of this section is for the government to be able to show
that the officer, acting "under color of any law," did actually
commit an act that amounted to the deprivation of one's civil
rights. Essential elements of Section 242 are: (a) the defendant
must have been acting under color of law: (b) a deprivation of any
right secured by federal laws and the United States Constitution:
and (c) specific intent on the part of the defendant to deprive
the victim of rights.

Title 18 of the U.S. Code, Section 241 - Criminal Liability for
Conspiracy to Deprive a Person of Rights:

If two or more persons conspire to injure, oppress,
threaten, or intimidate any citizen in the free exercise
or enjoyment of any right or privilege secured to him by
the Constitution or laws of the United States, or because
of his having exercised the same: . . . [they shall be
guilty of a felony]. . . . They shall be fined not more
than $10,000 or imprisoned not more than ten years, or

-21-



both; and if death results, they shall be subject to
imprisonment for any term of years or for life.

As interpreted by the courts, this section requires: (1) the
existence of a conspiracy whose purpose is to injure, oppress,
threaten, or intimidate; (2) one or more of the intended victims
must be a United States citizen; and (3) the conspiracy must be
directed at the free exercise or enjoyment by such a citizen of
any right or privilege under federal laws or the United States
Constitution.

The main distinction between Section 242 and Section 241 is
that Section 242 punishes the act itself, whereas Section 241
punishes the conspiracy to commit the act. Inasmuch as conspir-
acy, by definition, needs at least two participants, Section 241
cannot be committed by a person acting alone. Moreover, while
Section 242 requires the officer to be acting "under the color of
law," there is no such requirement under Section 241; hence,
Section 241 can be committed by a private person. As worded,
Section 242 is also broader in that it punishes violations against
an inhabitant of any state or territory of the United States,
while Section 241 only applies where there is a citizen-victim.

Title 18 of the U.S. Code, Section 245 - Federally Protected
Activities. This section is aimed at private individuals but is
also applicable to public officers who forcibly interfere with
such federally protected activities as:

Voting or running for an elective office

Participating in government-administered programs

Enjoying the benefits of federal employment

Serving as juror in a federal court

Participating in any program receiving federal financial
assistance.

Violations of Section 245 carry a fine of not more than
$1,000 or imprisonment of not more than one year, or both. Should
death result from a violation, imprisonment can be for life. This
is a more recent federal statute, passed in 1968, which seeks to
punish private individuals who forcibly interfere with federally
protected activities. Therefore, it applies to probation/parole
officers who act in their private capacity. The first part of the
law penalizes a variety of acts, as already noted. The second
part refers to deprivations of such rights as attending a public
school or college; participating in state or locally sponsored
programs: serving on a state jury; interstate travel; or using
accommodations serving the public, such as eating places, gas
stations, and motels. The third part penalizes interference with
persons who encourage or give an opportunity for others to
participate in or enjoy the rights enumerated in the statute. It
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is distinguished from Sections 241 and 242 in that it can be
violated by a person acting singly and in a private capacity.
This law is seldom used at present.

STATE LAW

The table also lists two basic types of liability under state
law: civil and criminal.

Civil Liability Under State Tort Law

This liability is more fully discussed in Chapter V, Tort Law
and Negligence Cases. For purposes of this overview section, the
following information should suffice.

A tort may be defined as a wrong in which the action of one
person causes injury to the person or property of another in
violation of a legal duty imposed by law. Torts may involve a
wrongdoing against a person, such as assault, battery, false
arrest, false imprisonment, invasion of privacy, libel, slander,
wrongful death, and malicious prosecution: or against property,
such as trespass. A tort may be intentional (acts based on the
intent of the actor to cause a certain event or harm) or caused by
negligence. Probation/parole officers may therefore be held
liable for a tortious act that causes damage to person or property
of another. Note that Section 1983 actions are sometimes referred
to as tort cases, but the reference is to federal instead of state
torts.

Criminal Liability Under State Law

State criminal liability can come under a provision of the
state penal code specifically designed for public officers. For
example, Section 39.02 of the Texas Penal Code contains a
provision on Official Oppression that states that a public servant
acting under color of his office or employment commits an offense
if he:

1. Intentionally subjects another to mistreatment or to
arrest, detention, search, seizure, dispossession,
assessment, or lien that he knows is unlawful: or

2. Intentionally denies or impedes another in the exercise
or enjoyment of any right, privilege, power, or
immunity knowing his conduct is lawful.

A questionnaire sent by the project staff to state attorneys
general and probation/parole agency legal counsel asked if their
states had statutes providing for criminal liability for pro-
bation, parole, and public officers in general. The results show
that only a few states have statutes pertaining to liability for
probation and parole officers specifically, 8 percent in both
cases, but 84 percent of the states have statutes concerning the
criminal liability of public officers in general.

-23-



In addition to specific provisions, probation/parole offi-
cers may also be liable just like any other person under the
provisions of the state penal code. Thus they may be liable for
murder, manslaughter, serious physical injury, etc., done to any
probationer or parolee.

DAMAGES AWARDED IN CIVIL ACTIONS

Actual or compensatory damages reduce to monetary terms all actual
injuries shown by the plaintiff. Consequential damages, such as
medical bills and lost wages, are termed special damages and are
included in the category of compensatory damages.

Cary v. Piphus3. specifies that in a Section 1983 procedural due
process action, the plaintiff must show actual injury, i.e.,
actual injury, in at least this one type of Section 1983 suit, may
not be presumed from a deprivation of rights actionable under
Section 1983.

Nominal damages are an acknowledgement by the court that the
plaintiff proved his cause of action, usually in the amount of
$1.00. When the plaintiff was wronged but suffered no actual
injury, nominal damages would be appropriate.

Where nominal damages vindicate the plaintiff as wronged, the
door to punitive damages is opened, with or without a compensatory
damage award. Nominal damages also lay the basis for awarding
1983 attorney fees in that they identify the prevailing party.

Punitive or exemplary damages are designed to punish or make an
example of the wrong-doer. Therefore, the monetary amount will be
proportional to the gravity of the wrong done.4 Punitive damages
are awarded only against willful transgressors. However, the
Supreme Court has ruled that no punitive damages may be awarded
against local governments.5

Attorney's fees are not normally awarded under U.S. law. A
significant exception to this "American Rule" is Section 1983
actions. Many Section 1983 suits are not suits for damages. An
example is the mammoth Texas prison lawsuit, Ruiz v. Estelle.
However, as of June 1985, plaintiff attorneys have been awarded
$1.6 million in attorney fees.6

SUMMARY

Probation/parole may be exposed to legal liabilities under
federal and state law. Legal liabilities may also be classified
into civil or criminal. This chapter discusses the various laws
to which an officer may be exposed in connection with his work.
These liabilities are not mutually exclusive: in fact, one serious
act may expose the officer to a number of civil and criminal
liabilities under federal and state law. In addition, the officer
may be subject to administrative disciplinary proceedings that can
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result in transfer, suspension, demotion, dismissal, or other
forms of sanction.

The constitutional protection against double jeopardy does
not apply to the above cases because the cases are not all
criminal in nature, the criminal prosecutions discussed here do
not refer to the same act, and the prosecution is by different
jurisdictions. Double jeopardy applies only where criminal
prosecutions of the same offense are made by the same
jurisdictions.
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CHAPTER IV

CIVIL LIABILITY UNDER 42 UNITED STATES CODE, SECTION 1983:
CIVIL RIGHTS CASES

Title 42, United States Code, Section 1983 -- Civil action
for deprivation of rights, reads as follows:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory,
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress.

This has been the most frequently used provision in the
array of legal liability statutes previously identified. From
all indications, it continues to be the main source of legal
redress.

In 1960, only 247 civil rights cases were filed in federal
district courts throughout the United States. In 1970, there were
3,985 such suits, an increase of 1,614 percent, and in 1976, the
figure had grown to 12,329, an increase of 4,991 percent over
1960. In 1982, state prisoners alone filed 16,741 civil rights
cases, an increase of 7.0 percent over the previous year. These
suits involve claims against almost every type and level of
government official, from the President of the United States, the
Attorney General, White House and FBI officials, cabinet officers,
and governors, to sheriffs, police officers, school administra-
tors, IRS agents,
cials,

hospital superintendents, state military offi-
building inspectors, prison officials, and other correc-

tional officers. Substantively, Section 1983 cases cover a
variety of alleged civil rights violations,
illegal searches,

including assaults,
illegal arrests or break-ins, inadequate medical

attention, tax investigation, illegal wiretaps, and just about
every conceivable type of possibly
involve a public 0fficer.l

improper action that might

Only a small percentage of these cases, however, actually go
to trial. In 1979, for example, 9,943 out of 10,301 (96.5
percent) civil rights cases filed by prisoners in federal court
were dismissed or otherwise concluded prior to trial. Only 358
(3.5 percent) of state prisoner civil rights cases went to trial.2

Nonetheless, both parties invest a tremendous amount of effort and
anxiety even if the case never gets to the trial stage. Until his
case is dismissed, the probation/parole officer who finds he is a
defendant probably should assume his case is in the minority
rather than the majority category and prepare accordingly.
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HISTORY

Cases under Section 1983 are generally referred to as civil
rights or federal tort suits. This section dates from the
post-Civil War Reconstruction Era when Congress saw a need for
civil means to redress civil rights violations. It was not
feasible at that time to enact a federal criminal statute. In
1871, the Federal Congress passed Section 1983, then popularly
known as the Klu Klux Klan Act.3 It was designed to enforce the
provisions of the fourteenth amendment against discrimination and
to minimize racial abuses by state officials. Its immediate aim
was to provide protection to those wronged through the misuse of
power possessed by virtue of state law and made possible only
because the wrongdoer was clothed with the authority of state
law. As originally interpreted, however, the law did not apply to
civil rights violations where the officer's conduct was such that
it could not have been authorized by the agency; hence, it was
seldom used. That picture changed in 1961 when Monroe v. Pape was
decided.

In Monroe v. Pape,4 the United States Supreme Court ruled
that Section 1983 applied to all violations of constitutional
rights even when the public officer was acting outside the scope
of employment. This greatly expanded the scope of protected
rights and gave impetus to a virtual avalanche of cases filed in
federal courts based on a variety of alleged constitutional rights
violations, whether the officer was acting within or outside the
scope of duty.

WRY SECTION 1983 SUITS HAVE INCREASED DRAMATICALLY

Civil rights suits have gained popularity for a variety of
reasons. First, they almost always seek damage from the
defendant, meaning that if the plaintiff wins, somebody pays.
This can be very intimidating to a probation/parole officer who
may not have the personal resources or the insurance to cover
liabilities. Second, civil rights suits can be filed as a class
action suit where several plaintiffs alleging similar violations
are grouped together and their cases heard collectively. This
presents the appearance of strength and unity and affords
plaintiffs mutual moral support. Third, if a civil rights suit
succeeds, its effect is generic rather than specific. For
example, if a civil rights suit succeeds in declaring unconsti-
tutional the practice of giving parolees only one hearing before
revocation instead of a preliminary and final hearing as indicated
in Morrissey v. Brewer, the ruling benefits all parolees instead
of just the plaintiff. Fourth, civil rights cases are usually
filed directly in federal courts where procedures for obtaining
materials from the defendant (called "discovery") are often more
liberal than in state courts. This facilitates access to
important state documents and records needed for trial. Fifth,
civil rights suits, when filed in federal courts, do not have to
exhaust state judicial remedies, thus avoiding long delays in
state courts. A sixth and perhaps most important reason is that
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since 1976, under federal law, a prevailing plaintiff may recover
attorney's fees. Consequently, lawyers have become more
accommodating to Section 1983 cases if they see any semblance of
merit in the suit. The topic of attorney's fees is discussed in
Chapter VI.

Plaintiffs also continue to use Section 1983 suits exten-
sively despite the availability of criminal sanctions against the
public officer. One reason is that the two are not mutually
exclusive. A case filed under Section 1983 is a civil case in
which the plaintiff seeks vindication of his rights: he is in
control. The vindication that an injured party may realize if a
criminal case is brought because of his injury is less direct.
Moreover, there are definite barriers to the use of criminal
sanctions against erring probation/parole officers. Among these
are the unwillingness of some district attorneys to file cases
against public officers with whom they work and whose help they
may sometimes need. Another difficulty is that serious criminal
cases in most states must be referred to a grand jury for indict-
ment. Grand juries may not be inclined to charge public officers
with criminal offenses unless it is shown clearly that the act was
gross and blatant abuse of discretion. In many criminal cases
involving alleged violation of rights, the evidence may come down
to the word of the complainant against the word of a public
officer. The grand jury may be more inclined to believe the
probation/parole officer's testimony. Lastly, the degree of
certainty needed to succeed in civil cases is mere preponderance
of evidence (roughly, more than 50 percent certainty), much lower
than the guilt beyond a reasonable doubt measure that is needed to
convict criminal defendants.

BASIC ELEMENTS OF A SECTION 1983 SUIT

As interpreted by the courts, there are four basic elements
for the success of a 1983 suit:

The defendant must be a natural person or a local
government.

The defendant must be acting under "color of law."

The violation must be of a constitutional or a
federally protected right.

The violation must reach constitutional level.

Each element deserves a brief elaboration.

The Defendant Must be a Natural Person or a Local Government

Until recently, only natural persons could be held liable in
1983 suits. State and local governments were exempt because of
the doctrine of sovereign immunity. In 1978, however, the United
States Supreme Court, in Monnell v. Department of Social
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Services,5 held that the local units of government may be held
liable if the allegedly unconstitutional action was taken by the
officer as a part of an official policy or custom. What "policy
or custom" means has not been made clear and is subject to varying
interpretations. Apparently, if the employee on his own and with-
out sanction or participation by the local government deprived
another of his rights, no liability attaches to the local govern-
ment even if the officer is adjudged liable.

Monnell does not affect state immunity because it applies to
local governments only. This is not of much consolation to state
officers, however: civil rights cases can be filed against the
state officer himself, and he will be personally liable if the
suit succeeds. While Monnell involved social services personnel,
there is no reason to believe it does not apply to local
probation/parole operations. Lower courts have already applied it
to many local agencies.

The Defendant Must Be Acting Under "Color of State Law"

This means the misuse of power possessed by virtue of state
law and made possible only because the wrongdoer is clothed with
the authority of state law.6 While it is easy to identify acts
that are wholly within the term "color of state law" (as when a
probation officer conducts a pre-sentence investigation upon court
order), there are gray areas that defy easy categorization (as
when a probation officer who moonlights as a private security
guard illegally arrests a person whom he knows to be a proba-
tioner). As a general rule, anything a probation/parole officer
does in the performance of his regular duties and during the usual
hours is considered under color of state law. Conversely, what he
does as a private citizen during his off-hours falls outside the
color of state law. For the difficult cases in between, the court
makes a determination based on the specific facts presented.

A word of caution. The courts have broadly interpreted the
term "color of state law" to include local laws or regulations.
Therefore, a probation officer who acts in accordance with a
county or city ordinance is acting under color of state law.
Also, the phrase does not mean that the act was in fact authorized
by law. It is sufficient if the act appeared to be lawful even if
it was not in fact authorized.7 Hence, if the probation/parole
officer exceeded his lawful authority, he is still considered to
have acted under color of law. An example is a probation officer
who searches a probationer's residence without legal authoriza-
tion. Such officer is considered to have acted under color of law
and therefore may be sued under Section 1983.

Given the "color of state law" requirement, can federal
officers be sued under Section 1983? The United States Supreme
Court in Bivens v. Six Unknown Agents,8 decided in 1971, in effect
said yes. The court stated that a cause of action, derived from
the Constitution, exists in favor of victims of federal officials'
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misconduct. In addition, a federal officer can be sued directly
under Section 1983 if he assists state officers who act under
color of state law.9

The Violation Must be of a Constitutional or a
Federally Protected Right

Under this requisite, the right violated must be one that is
guaranteed by the United States Constitution or is given the
plaintiff by federal law. Rights given only by state law are not
protected under Section 1983. For example, the right to a lawyer
during a parole release hearing is not given by the Constitution
or by federal law, so violation thereof does not give rise to a
1983 suit. If this right is given an inmate by state law,
its violation may be punishable under state law or administrative
regulation.

The worrisome aspects of this requirement are not acts of
probation/parole officers that are blatantly violative of a
constitutional right (as when a probation officer searches a
probationer's house without authorization). The problem lies in
the difficulty in ascertaining whether or not a specific
constitutional right exists. This is particularly troublesome in
the probation/parole where the courts have only recently started
to define the specific rights to which probationers and parolees
are constitutionally entitled. The United States Supreme Court
has decided only a handful of cases thus far, although federal
district courts and courts of appeals have decided many. Some of
these decisions may be inconsistent with each other. It is
important, therefore, for the probation/parole officer to be
familiar with the current law as decided by the courts in his
jurisdiction. This is the law that must be followed regardless of
decisions to the contrary in other states.

The Violation Must Reach Constitutional Level

Not all violations of rights lead to liability under Section
1983. The violation must be of constitutional proportion. Again,
what this means is not exactly clear, except that unusually
serious violations are actionable whereas less serious ones are
not. This is reflected in the requirement, previously noted, of
"(gross negligence" or "deliberate indifference," etc. In the
words of the Eighth Circuit Court of Appeals:

Courts cannot prohibit a given condition or type of
treatment unless it reaches a level of constitutional
abuse. Courts encounter numerous cases in which the acts
or conditions under attack are clearly undesirable . . .
but the courts are powerless to act because the practices
are not so abusive as to violate a constitutional
right.10

Mere words, threats, a push, or a shove do not necessarily
constitute a civil rights violation.

l 1 Neither does Section 1983
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apply to such cases as the officer giving false testimony, simple
negligence, or name-calling.l2 On the other hand, the denial of
the right to a parole revocation hearing, as mandated in Morrissey
v. Brewer, now constitutes a clear violation of civil rights.
Before 1972, it would not have done so.

A probation/parole officer is liable if the above four
elements are present. Absence of any of these means that there is
no liability under Section 1983. The officer may, however, be
liable under some other law, as for tort, or under the penal code,
but not Section 1983. For example, a drunken probation officer
who beats up somebody in a downtown bar may be liable under the
regular penal code provisions for assault and battery, but not
under Section 1983. Regrettably, the absence of any of the above
elements does not prevent the filing of a 1983 suit. Suits may be
filed by anybody at any time. Whether the suit will succeed or
not is a different matter.

DEFENSES IN SECTION 1983 SUITS

General

In general, all of the usual substantive and procedural
defenses available to a defendant in a state tort action can be
raised by a Section 1983 defendant. Substantive defenses are
those that refute the elements of the Section 1983 suit, as
enumerated in the previous section. Procedural defenses would
include challenges based on the requirements for proper filing of
the case, service of process, etc. In certain narrow circum-
stances, a variety of technical defenses (collateral estoppel, res
judicata, laches, the Younger doctrine, etc.) can also come into
play. Discussion of these is beyond the scope of the manual.l3

Two defenses in particular -- immunity and good faith -- have
proven both popular and somewhat effective.

The Immunity Defense

There are classes of defendants on whom the law, solely for
reasons of policy, has conferred immunity or exemption from tort
liability. Hence, immunity may be classified into two types:
governmental immunity and official immunity.

Governmental Immunity. This type of immunity protects government
(instead of individuals) from liability. It derives from the
early English concept of "sovereign immunity" -- "the King could
do no wrong," and, therefore,
in his own courts.14

he could not be subjected to suits
Sovereign immunity was adopted in the United

States at an early date through court cases and memorialized in
the eleventh amendment to the Constitution.15

Initially, the doctrine was held by the court to bar suits
against the federal and state governments, based on the premise
that the government had authority to protect itself from liability
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suits. The right to sue for damages was created by the govern-
ment, and the government, as the creator, could exempt itself from
the enforcement of that right. Various justifications for
exempting the government from liability were advanced, involving
considerations of finance and administrative feasibility.16

Neither the federal government nor any state fully retains
its sovereign immunity. Legislatures in every jurisdiction have
been under pressure to compensate victims of governmental wrongs,
and all have adopted legislation waiving immunity in at least some
areas of governmental activity. As noted by one scholar:

The urgent fiscal necessities that made the governmental
immunity acceptable at the outset are no longer present
. . . the United States and a growing number of states
have found it financially feasible for them to accept
liability for and consent to suit upon claims of
negligence and omission, for which they traditionally
bore no liability at all: the availability of public
liability insurance as well as self-insurance makes the
assumption of this wholly new liability quite
tolerable.17

No jurisdiction, however, has gone so far as to totally relinquish
immunity for all injuries caused through the misadministration of
the governmental process.

State immunity, subject to waiver by legislation or judicial
decree, is an operational doctrine for states and their agencies.
A distinction must be made, however, between agency liability and
individual liability. State immunity only extends to state
agencies. It does not necessarily extend to individual state
officers who can be sued and held personally liable for civil
right violations or tortious acts. Therefore, in states where
sovereign immunity has not been waived, state officials may still
be sued and held liable because they do not partake of
governmental immunity.

Prior to the 1978 Supreme Court decision in Monnell, munici-
pal governments often argued that, as units of the state which
created them, they shared the state's immunity. That argument is
now foreclosed.

Official Immunity. The second type of immunity from liability
applies to public officials. The historical rationale for
official immunity is that since a government can only act through
its officials and since sovereign immunity is to protect the
operations of government, then those who carry out governmental
operations must also be immune.18 Another argument advanced is
that it would be unfair and intimidating to allow a private
individual to hold a government officer or employee liable for
performing his duty. 19 For example, if a prosecutor could be
subjected to a possible damage action every time a prosecution
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failed, he might well decide to prosecute only in those cases
where he was absolutely certain that his judgment would be
vindicated by the jury's verdict. The fear of tort liability
could produce an overly cautious policy that would result in less
effective law enforcement.

For purposes of this Manual, official immunity is divided
into three categories: absolute, qualified, and quasi-judicial.

Absolute Immunity. The need to encourage fearless decision-
making has led to recognition of an absolute immunity for some
officials. This privilege protects the official from liability
for his official acts even if they were done with malice, and
allows the courts to dismiss actions for damages immediately
without going into the merits of the plaintiff's claim.20 Federal
and state legislators, judges, and prosecutors have this type of
immunity. (Indeed, it is often referred to as judicial immunity.)
Although they could be sued in actions alleging their decisions
were based on malicious grounds, such cases may be dismissed by
the courts. These officials are thus protected from liability.
Courts at both the federal and state levels have consistently
upheld absolute immunity for legislators and judges, based on the
rationale that these officials must be free from the fear of
liability in order to exercise their discretion appropriately.2l

(Of course, this does not mean that absolutely immune officials
are not accountable for their decisions. Legislative and judicial
ethics bodies may inquire into and punish misconduct: somewhat
more formally, legislators and judges can be impeached in
appropriate cases; and all legislators and many judges are subject
to citizen censure at the polls. They are simply protected from
personal financial liability.)

Qualified Immunity. The courts have been less willing to find
absolute immunity for other public employees who are not involved
in the legislative or judicial process. These officials are
usually from the executive department of government. With few
exceptions, probation/parole officers enjoy only qualified
immunity.

The doctrine of qualified immunity has two different formu-
lations. According to one, the immunity defense is held to apply
to an official's discretionary acts, meaning those that require
personal deliberation and judgment. The immunity defense is not
available, however, for ministerial acts, meaning those that
amount only to the performance of a duty in which the officer is
left with no significant choice of his own.22 For example, a
parole hearing officer's recommendation to revoke or not to revoke
parole is a discretionary act, but the duty to give the parolee a
hearing before revocation is ministerial because a hearing is
required by Morrissey v. Brewer. A major difficulty with the
discretionary-ministerial distinction is that there is no adequate
way of separating discretionary from ministerial duties. The
distinction seems to vary from judge to judge and from
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jurisdiction to jurisdiction and is thus difficult to predict. It
is clear, however, that officials in policymaking positions (such
as probation/parole board members) at the planning level of
government are more likely to be making discretionary decisions
and thus better able to claim the immunity defense for their
actions. Field officers and others at government's operational
level usually perform ministerial acts and, therefore, are advised
to consider their functions as ministerial and not immune, unless
otherwise previously decided by a court in closely similar
circumstances.

It must be noted that in Martinez v. California,23 the United
States Supreme Court said that California's immunity statute was
constitutional when applied to defeat a tort claim arising under
state law. What this means is that if a state enacts a similar
statute (as some states have), such statute is constitutional.
Chances are, however, that the state-conferred immunity cannot be
used to shield probation/parole officers from liability in federal
civil rights (Section 1983) cases.

A second and better known way of interpreting qualified
immunity is by relating it to the "good faith" defense. Under
this concept, a public officer (other than one who enjoys absolute
immunity) is exempt from liability only if he can demonstrate that
his actions were reasonable and were performed
within the scope of his employment.24

in good faith
The good faith defense is

discussed fully below.

Quasi-Judicial Immunity. Absolute immunity is generally
applied to those officials in the judicial and legislative
branches of government, while qualified immunity applies to those
in the executive branches. Some officials, however, have both
judicial and executive functions. Such officials include court
personnel, parole board members, and some probation officers.
These officials are given some protection, referred to as
"quasi-judicial immunity." Under this type of immunity,
judicial-type functions that involve discretionary decisionmaking
or court functions are immune from liability, while some other
functions (such as ministerial duties of the job) are not.25 The
emphasis therefore is on the function performed instead of on the
officer.

Given these three forms of official immunity, where do
probation/parole officials stand? Immunity for such officials is
often dependent on the agencies for whom they work and the nature
of the functions performed. Probation officers who are employees
of the court and work under court supervision do not enjoy the
same absolute immunity of judges, but they may have judicial
immunity for some acts. For example, in a recent federal case,
the Fifth Circuit Court of Appeals held that a probation officer
was entitled to judicial immunity when preparing and submitting a
pre-sentence report in a criminal case and was not subject to
liability for monetary damages.26 Another case, decided by the
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Ninth Circuit Court of Appeals in 1970, held that in preparing and
submitting a probation report on the defendant, the probation
officer was performing a "quasi-judicial" function and was there-
fore immune from liability under Section 1983.27

Many of the actions of such court-supervised probation
officers, however, are considered executive, and hence are likely
to come under qualified immunity. Probation officers are liable
unless the act is discretionary or done in good faith. Parole
officers are usually employees of the executive department of the
state and, as such, they enjoy only qualified immunity. They do
not enjoy any type of judicial immunity that some courts say
probation officers have when performing some court-ordered
functions.

Most federal courts of appeals have ruled that higher
officials of the executive branch who must make judge-like
decisions are performing a judicial function that deserves
absolute immunity. This particularly refers to parole boards when
performing such functions as considering applications for parole,
recommending that a parole date be rescinded, or conducting a
parole revocation hearing.28 One federal appellate court,
however, has stated that probation and parole board members and
officers enjoy absolute immunity when engaged in adjudicatory
duties, but only qualified, good faith immunity for administra-
tive acts. The same court categorized the failure to provide
procedural due process in a revocation hearing as administrative
(ministerial) in nature, for which liability attached.29

As is evident from the above discussion, the immunity defense
is complex, confusing, and far from settled, particularly in the
case of probation/parole officers. Variations are found from
state to state and from one jurisdiction to another. The above
discussion is designed merely to provide a general framework and
guideline. (Table IV.1 on the next page presents the tendency of
the courts in outline form. It is not meant to be a definitive
statement on the issue of immunity. Readers should consult their
legal advisor for the law and court decisions in their state.)

The Good Faith Defense

Good faith is by far the most often invoked defense in civil
rights cases. It has been recognized since 1967 in actions
seeking damages under Section 1983. Good faith basically means
that the probation or parole officer is acting with honest
intentions, under the law, and in the absence of fraud, deceit,
collusion, or gross negligence.30 The opposite of good faith in
legal language is bad faith. Until 1982, good faith as a defense
required proof of two elements: (1) a subjective test that the
officer acted sincerely and with a belief that what he was doing
was lawful and (2) an objective test that judge or jury be
convinced such belief was reasonable.31
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TABLE IV.l.

GENERAL GUIDE TO TYPES OF OFFICIAL IMMUNITY IN DAMAGE SUITS

Absolute* Quasi-Judicial+ Qualified#

XJudges

Legislators

Prosecutors

X

X

Parole Board
Members

X X
(If performing (If performing
a judge-like other functions)
function)

Supervisors
(Probation, Parole
Prison & Police)

Probation Officers

Parole Officers

Law Enforcement
Officers

Prison Guards

State Agencies
(Unless waived
by law or court

decision)

X

X X
(If preparing a (If performing
pre-sentence other functions)
report under
order of judge)

X

X

X

Local Agencies No Immunity No Immunity

*Absolute immunity means that a civil liability suit, if brought,
is dismissed by the court without going into the merits of the
plaintiff's claim. No liability.

+Quasi-judicial immunity means that officers are immune if
performing judicial-type functions, such as when preparing a
pre-sentence report under orders of the judge, and liable if
performing other functions.

#Qualified immunity means that the officer's act is immune
from liability if discretionary, but not if ministerial. Also,
an officer may not be liable even if the act is ministerial
if it was done in good faith.
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In 1982, Wood v. Strickland,32 the source of the above good
faith standard, was superseded by Harlow v. Fitzgerald.33 The
Supreme Court addressed in Harlow the traditional common law
concern that public officers require immunity as a shield from
undue interference with their duties and from potentially
disabling threats of liability. Central to the opinion is the
observation that the Wood v. Strickland subjective element of the
good faith defense had resulted in insubstantial claims proceedinq
to trial, at excessive cost to the government. Cost, here, is -
identified as including:

general costs of subjecting officials to the risks of
trial -- distraction of officials from their
governmental duties, inhibition of discretionary action,
and deterrence of able people from public service.
There are special costs to "subjective" inquiries of
this kind. Immunity generally is available only to
officials performing discretionary functions. In
contrast with the thought processes accompanying
"ministerial" tasks, the judgments surrounding discre-
tionary action almost inevitably are influenced by the
decision-maker's experiences, values, and emotions.
These variables explain in part why questions of
subjective intent so rarely can be decided by summary
judgment. Yet they also frame a background in which
there often is no clear end to the relevant evidence.
Judicial inquiry into subjective motivation, therefore,
may entail broad-ranging discovery and the deposing of
numerous persons, including an official's professional
colleagues. Inquiries of this kind can be peculiarly
disruptive of effective government.34

In keeping with the Courts' concern for social as well as
economic costs, the holding in Harlow states that "government
officials performing discretionary functions generally are
shielded from liability for civil damages insofar as their conduct
does not violate clearly established statutory or constitutional
rights of which a reasonable person would have known.
added)."35 This ruling,

(Emphasis
effectively jettisoning the subjective

element of the good faith test, has immediate practical effect for
public officials. Many actions, if not most, may be disposed of
by a judge on motion for summary judgment if the law at the time
of the challenged official action was unclear. If the official
could not at the time have been able reasonably to know the law,
no liability can attach under Harlow. If there is no liability,
no discovery need be allowed and most of the costs are therefore
prevented.

The Court cautions that the limitation of qualified immunity
to objective terms provides "no license to lawless conduct."

The public interest in deterrence of unlawful conduct
and in compensation of victims remains protected by a
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test that focuses on the objective legal reasonableness
of an official's acts. Where an official could be
expected to know that certain conduct would violate
statutory or constitutional rights, he should be made to
hesitate; and a person who suffers injury caused by such
conduct may have a cause of action. But where an
official's duties legitimately require action in which
clearly established rights are not implicated, the
public interest may be better served by action taken
"with independence and without fear of consequences."36

The major problem with the "reasonably should have known"
standard in Harlow is that often one is not sure whether a
constitutional right has been clearly established, particularly in
the probation and parole area. The following statement, however,
indicates general guidelines.

It is probably true that a right does not have to be
decided by the Supreme Court before it is established,
but beyond this there is little on which officials can
rely. They should, though, avoid action held
unconstitutional by a number of lower federal courts.
Where the courts disagree or where there is a paucity of
decisions, a right may not be clearly established, but
such a conclusion should be made with extreme caution.37

Whether the Harlow good faith standard is applicable to
probation/parole officers is undecided. In a 1979 case,
De Shields v. U.S. Parole Commission,38 the Eighth Circuit Court
of Appeals cited Wood v. Strickland in a civil rights case brought
by prisoners against the Parole Commission. But the decision
failed to state whether that good faith standard applied to
probation/parole officers.

While Harlow emphasizes a narrow construction of derivative
immunity, it specifically applies to "all government officials
performing discretionary functions."39 Given this uncertainty, it
is safer for officers to assume that the standard of "reasonably
should have known" applies to them, and act accordingly. This
means that they must know agency regulations and have a good
working knowledge of the basic and unquestioned rights of
probationers and parolees as decided by the courts in their
jurisdiction. For example, probation officers should know that
probationers are entitled to a hearing and some due process rights
before revocation (Gagnon v. Scarpelli), and parole officers
should know that parolees are entitled to certain due process
rights (Morrissey v. Brewer) before revoking parole. Basic rights
of probationers and parolees are covered in Part Three of this
Manual. Other civil rights cases, not specifically involving
probation/parole officers, have decided that an agency's failure
to follow its own rules and regulations may result in a violation
of a constitutional right under the due process clause of the
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fourteenth amendment. In the context of a good faith defense,
such failure may serve as conclusive evidence of bad faith. Also,
lack of subjective good faith may be inferred from inaction and
failure to act. Moreover, the fact that an officer may have been
ordered to violate a person's constitutional rights cannot serve
as the basis of an objective good faith defense.40

While there have been many cases involving other executive
officials, particularly police officers, where liability was
denied because of the good faith defense, there has been hardly
any significant decision involving probation and parole officers.
One such case was Henzel v. Gerstein,4l decided by the Fifth
Circuit Court of Appeals in 1980. In Henzel, the plaintiff
brought a Section 1983 civil rights action claiming that proba-
tion and parole officials violated his civil rights when they
contacted a prospective employer and the employer subsequently
withdrew his offer of employment because of Henzel's record. The
facts are as follows. While on parole, Henzel requested permis-
sion to visit Massachusetts and New York in connection with
certain business ventures. Lawson, the Parole and Probation
Commissioner, called the Massachusetts Parole Office to obtain
authorization for the visit and to verify the legality of the
business contacts. The Massachusetts office placed calls to the
businesses. Henzel maintained that, as a result of these calls,
the firms refused to continue contractual negotiations with him.
He alleged that Lawson's purpose in making the calls was to
interfere unlawfully with his business relationships. Lawson's
affidavit agreed that the calls were placed to the Massachusetts
office, but contended that they were made in a good-faith effort
to obtain authorization for the visit, in accordance with the
parole board's practice. Lawson concluded by stating that these
precautions were taken because Henzel, since his release on
parole, had been traveling with known criminals, and the parole
board was attempting to prevent his further involvement in
criminal activity. The district court dismissed the case, and the
plaintiff appealed. The court, citing cases decided by the United
States Supreme Court involving other executive officials, held
that "state officials are protected by a qualified immunity from
Section 1983 damage suits upon showing that they acted in good
faith and without malice." It went on to uphold the lower court
judgment of dismissal.

In another case, decided in 1978 by a federal district court
in Pennsylvania, members of the parole board and their employees
were adjudged not liable on the grounds that they arbitrarily or
in bad faith denied parole to plaintiff, where the plaintiff's
file indicated that parole was denied because of his refusal to
participate in therapy for alcohol addiction; his need for further
counseling, treatment, and educational and vocational training;
and concern with the plaintiff's "unrealistic attitude,"
particularly concerning acceptance of authority.42
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Other Good Faith Concerns

There are issues other than the meaning of good faith that
need to be addressed in this section. One is the question of
procedure during the trial. The question is this: In a Section
1983 case, should the plaintiff prove bad faith on the part of the
defendant to be entitled to damages, or is it enough for the
plaintiff to state that he was deprived of a constitutional right

a
and leave it to the defendant to prove good faith, if that be his
defense? This is important because it is often difficult for
plaintiff to prove the bad faith state of mind. Obviously, the
defendant will always claim good faith in an effort to justify his
act. In Gomez v. Toledo,43 decided in 1980, the United States
Supreme Court resolved this issue, which had long troubled lower
appellate courts and had resulted in inconsistent decisions. The
Court stated that in Section 1983 actions the plaintiff is not
required to allege, much less prove, that the defendant acted in
bad faith in order to state a claim for relief. The burden is on
the defendant to plead good faith as an affirmative defense. The
court construed the provisions of Section 1983 as requiring only
two allegations:

The plaintiff must allege that some person has
deprived him of a federal right.

The person who has deprived him of that right acted
under color of law.

The decision is significant in that the defendant in a civil
rights suit now has the burden of proving good faith in the
performance of his responsibilities. He must rely on the strength
of his own good faith defense instead of hoping that the
plaintiff's case is weak and that it fails to prove bad faith.

A second important issue involving good faith was resolved b
the United States Supreme Court in Owen v. City of Independence, 44

also decided in 1980. In Owen, the Court said that a municipality
sued under Section 1983 cannot invoke the good faith defense,
which is available to its officers and employees. Stating that
individual blameworthiness is no longer the acid test of
liability, the Court said that "the principle of equitable
loss-spreading has joined fault as a factor in distributing the
costs of official misconduct." The decision concluded thus:

The innocent individual who is harmed by an abuse of
governmental authority is assured that he will be
compensated for his injury. The offending official, so
long as he conducts himself in good faith, may go about
his business secure in the knowledge that a qualified
immunity will protect him from personal liability for
damages that are more appropriately
populace as a whole.45

chargeable to the
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The decision should cause some concern to probation and
parole officers employed by local agencies because of its
budgetary and supervisory implications. It would appear from the
decision that once damage is established in court, liability on
the part of the agency ensues under the "equitable loss-spreading"
rationale, even if the act was done in good faith by municipal
officials. The concomitant budgetary strain from this decision is
obviously difficult to estimate. Should the liability have no
exceptions, then the decision may have the salutary effect of
motivating local governments to scrutinize their own rules and
practices as an act of fiscal wisdom. The Court in fact hoped
that the threat that damages may be levied against the city might
encourage those in policymaking positions to institute internal
rules and programs designed to minimize the likelihood of
unintentional infringements on constitutional rights. In
addition, the Court anticipated that the threat of liability ought
to increase the attentiveness with which officials at higher
levels of government supervise the conduct of their subordinates.
Unless subsequent decisions blunt its sharp effects, the Owen
case, although assuring a degree of victim compensation at a time
when it is fashionable to do so, may create problems among local
governmental agencies that will doubtless have interesting
ramifications for local probation/parole officers.

SUMMARY

In summary, good faith is the defense most often used, and
used successfully, by public officers in Section 1983 cases. For
this defense to succeed, the defendant must prove that he believed
what he was doing was lawful and must convince the judge or jury
that such belief was reasonable. Under Harlow v. Fitzgerald, a
public officer is beholden to know clearly established
constitutional rights that a reasonable person should have known.
This is a rather difficult task in probation/parole where such
rights have not yet been clearly established. Although the Harlow
decision involved Presidential aides, it has already been applied
to other public officers. The United States Supreme Court has
decided that the good faith defense must be raised by the
defendant affirmatively. It has also decided that a municipality
cannot invoke the good faith defense. Hence, innocent individuals
who are harmed by an abuse of local governmental authority are
assured that they will be compensated for their injury by either
the officer or the municipality.
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CHAPTER V

LIABILITY UNDER STATE LAW: STATE TORT LAW AND NEGLIGENCE CASES

This chapter outlines the major kinds of state tort cases,
including negligence, that experience has shown are likely to be
alleged to have been committed by probation/parole officers. In
addition to this chapter's independent significance, the reader
should be aware that the underlying conduct discussed here as
tortious may also be actionable (when other requisites are
present) under Section 1983. (See Chapter IV for an extended
discussion of Section 1983 issues.)

STATE TORT LAW

A civil action alleging a state tort law violation is often
the type of suit filed by plaintiffs against public officers when
a federal case under Section 1983 cannot be brought because not
all elements of a Section 1983 suit are present. There is so much
variation in state tort law from one state to another that this
discussion is restricted to general principles.

Definition

A tort may be defined as a wrong (independent of contract),
in which the action of one person causes injury to the person or
property of another in violation of a duty imposed by law.1 Tort
law reaches wrongful acts that result in physical and non-
physical injuries. "Injury" is used hereafter in this broad
sense. A tortfeasor is a person who commits a tort: the act is
called a tortious act.

The same act can be a crime against the state and a tort
against an individual. Thus, both a criminal prosecution and a
civil tort action may arise from the same act. For example, a
person who drives while intoxicated and causes an accident
resulting in injury to another driver and damage to his car may be
guilty of the criminal offense of driving while intoxicated, and
civilly liable for the injury inflicted on the other person and
the damage to his car. Tortious acts may also be the basis for
suits charging violation of civil rights under Section 1983. In
fact, Section 1983 suits sometimes are called federal tort suits.

In order to recover damages in a tort action, the individual
bringing the suit must prove that the defendant failed to observe
a duty to act or refrain therefrom and that the defendant's action
or failure to act was the cause of the injury sustained. Civil
actions are usually tried in state court before a jury that makes
the determination of liability and the amount of damages to be
paid under instructions from the judge as to the applicable law.
The jury determination is subject to modification, either by the
trial judge or on appeal. A successful tort action generally
results in payment of monetary damages to the wronged party.
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Compensatory damages are awarded to cover the actual harm suffered
by the plaintiff. Damages may also be awarded in excess of
compensatory damages to punish the defendant. Such awards are
known as punitive or exemplary damages.2

Torts to Bodily Integrity

Some torts, such as assault and battery, involve injury to
the person: others, such as trespass, represent a wrong to a
person's property. These torts are intentional, which means that
they are based on the intent of the actor to do the act which
caused a certain event or harm. Other torts include false arrest
or false imprisonment, conversion, invasion of privacy, infliction
of mental distress, libel, slander, misrepresentation, wrongful
death, and malicious prosecution. The elements of some of these
torts follow.

l Battery is the intentional infliction by an individual
of a harmful or offensive touching. The defendant in a
case of battery is liable not only for contacts that do
actual physical harm, but also for relatively trivial
ones that are merely offensive or insulting, such as
pushing, spitting in the face, forcibly removing a
person's hat, or any touching of someone in anger. The
consent of the plaintiff to the contact is a defense.3

l Assault, on the other hand, is an intentional act on
the part of an individual that might not involve any
contact, but that places a person in reasonable appre-
hension of immediate touching. Assault is thus a
mental invasion, rather than the physical invasion
involved in battery (although in many cases both
assault and battery are involved.) Examples of assault
include shaking a fist in someone's face, raising a
weapon, or chasing someone in a hostile manner.
Threatening words alone are usually not sufficient,
although they may contribute to an assault. Note that
the trend among the states is to combine assault and
battery as a single, combined offense.4

l False arrest and false imprisonment are two other
tortious actions for which probation/parole officers
may be liable. False arrest takes place when a person
is illegally arrested in the absence of a warrant.
This occurs, usually, when the arresting officer lacks
probable cause to believe that a crime was committed
and that the person arrested committed the act. False
imprisonment takes place when, after arrest, a person
is illegally detained. The detention does not have to
be in a prison or jail. It can take place in such
facilities as a halfway house, juvenile home, mental
facility, hospital, or even in a private home. Phys-
ical force need not be used under false imprisonment.
Present, immediate threats are sufficient; future ones
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are not. A probation/parole officer need not actually
use force to detain a probation/parolee illegally.
Although false imprisonment usually follows false
arrest, false imprisonment may take place even after a
valid arrest, e.g., if a probation officer makes a valid
arrest but refuses to release the probationer after
having been ordered to do so by the judge.5

Torts to Non-Physical Interests

Harm to an individual's non-physical interests, such as his
reputation, privacy, and emotional well-being, is also tortious.
Defamation, for example, refers to invasion of a person's interest
in his reputation. In order for defamation to take place,
material about an individual must be communicated, either orally
(slander) or in written form (libel), to at least one third person
who understood it.6 The material must tend to lower the
reputation of the person to whom it refers, in the estimation of
at least a substantial minority of a community. Proof of the
statement's truth is an absolute defense regardless of how
damaging it is.

The tort of invasion of privacy is an umbrella concept
embracing several distinct means of interfering with an individu-
al's solitude or personality. Each, in its own way, is an
unreasonable interference with a person's right to be left alone.
The areas of concern include (1) intrusion of the plaintiff's
private affairs or seclusion, (2) publication of facts placing the
plaintiff in a false light, and (3) public disclosure of private
facts about the plaintiff. The act of invasion may be mere words,
such as the unauthorized communication of some incident of a
person's private life, or it may be an overt act, such as
wiretapping, "peeping," or taking unauthorized photographs.7

A person may also be held liable for his acts (either
intentional or negligent) that cause emotional distress. Words
alone or gestures or conduct may be sufficient. Bullying tactics
by probation/parole officers or insults shouted in public might be
examples, especially if they can be deemed "extreme" and
"outrageous." In some states, the emotional distress must be
severe enough to have resulted in demonstrable physical injuries.
In other states, however, the outrageous nature of the defendant's
conduct is a sufficient basis for liability.8

Individuals can also be held liable for misrepresentation of
facts. By the nature of their work, probation/parole officers may
be susceptible to this. The tort requires a false representation
of a past or present fact, on which individuals may justifiably
and do actually rely in making decisions. A related tort is
disparagement, or injurious falsehoods. These falsehoods are
statements harmful to a person, but which do not necessarily hurt
his reputation. False statements such as "A is no longer in
business," or the filing of a false change of address card with
the post office, are examples.'
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Another tort reaches harm to a person's interest in freedom
from legal proceedings. Often referred to as "malicious
prosecution," this tort involves the initiation of criminal
proceedings, as in a report to the police or other official that
results in a warrant for the plaintiff's arrest. The accusation
must be without probable cause and for an improper reason, such as
revenge. In order for the defendant to be liable for malicious
prosecution, the plaintiff against whom proceedings were initiated
must be found innocent.10

Finally, an individual can be held liable for the "wrongful
death" of another. Here, the suit is brought by an involved
party, such as surviving relatives or the executor of the de-
ceased's estate. This tort provides damages to those hurt by the
death when it was wrongfully caused by the actions of another. No
recovery is possible if the deceased could not have won a suit in
his own right had he survived.

Defenses Against Tort Actions

Defenses are available against every type of tort. In the
case of assault, battery, and the other intentional torts, for
example, the plaintiff must prove the defendant intended to commit
the wrongful act. Proof that the act was not volitional thus
defeats an intentional tort case. Some defenses apply only to
specific torts. False imprisonment, for example, does not take
place if there is an escape available and the person being
confined knows of it. An individual cannot be successfully sued
for libel or slander if the matter communicated is the truth; both
of these defamation torts and the tort of misrepresentation must
involve statements that are not only false, but are harmful to a
person as well. Invasion of privacy or trespass does not take
place if there was consent to the act. Thus, these defenses may
include such elements as: (1) lack of intent, (2) no harm or
injury, (3) consent, and (4) truth. The generic immunity defense,
discussed in Chapter IV, arises from public policy reconsider-
ations, rather than the elements of the state torts themselves.

Under federal law, there are specific defenses for some types
of federal suits, such as 1983 suits. These defenses are
discussed in Chapter IV.

NEGLIGENCE

What is negligence? One court offers this widely-accepted
definition:

Negligence, in the absence of statute, is defined as
the doing of that thing which a reasonably prudent
person would not have done, or the failure to do that
thing which a reasonably prudent person would have done
in like or similar circumstances; it is the failure to
exercise that degree of care and prudence that reason-
ably prudent persons would have exercised . . . in like
or similar circumstances.
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Of course, where a definition is found in a state statute, that
definition prevails.

Negligence may be slight, gross, or willfull. Slight
negligence is defined as "an absence of that degree of care and
vigilance which persons of extraordinary prudence and foresight
are accustomed to use;" in other words, a failure to exercise
great care. Gross negligence is described as a failure to
exercise even that care which a careless person would use, while
willful negligence means that the actor has intentionally done an
act of an unreasonable character in disregard of a risk known to
him or so obvious that he must be taken to have been aware of it,
or so great as to make it highly probable that harm would
follow.12

Under state law, a defendant may be liable for what he does
if the following elements under tort are present:

1. A legal duty owed to the plaintiff:

2. A breach of that duty by omission or commission;

3. The plaintiff must have suffered an injury as a result of
that breach: and

4. The defendant's act must have been the proximate cause of
the injury.13

The same act may be a crime against the state and a tort
against a private individual. Damages assessed may be nominal,
actual, or punitive. Nominal damages are token amounts: actual
damages compensate plaintiffs for measurable damages and expenses,
while punitive damages penalize defendants for gross or excessive
violations. While nominal and actual damages may sometimes be
low, punitive damages can run into millions of dollars.

Negligence liability is a potential concern to all public
officers. Although most of the decided cases in the negligence
area involve prison officials or police personnel, the principles
of these cases almost certainly apply to probation/parole officers
in similar circumstances. It is hoped that knowledge of specific
circumstances will enable probation/parole officers to better
analogize these cases to their own situations.

For ease of discussion, negligence liability issues are
treated here under these general classifications:

1 . Source of Liability

State tort law.

Federal law, particularly Section 1983.
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2. Possible Parties Defendant

Governmental agency (such as state parole boards
or county probation departments).

Individuals (i.e., members of parole or probation
boards, other individuals responsible for release,
probation/parole field officers responsible for
supervision).

Source of Liability in Tort Cases

Negligence liability may arise under state tort law or
Section 1983. Liability under state tort law is found when the
actions of one person cause foreseeable injury to another person,
in violation of a duty imposed by law. Most ordinary negligence
cases are filed under state tort law. A second possible source of
liability based on negligence is federal law, particularly Section
1983. This is discussed fully in Chapter IV. Here, however,
there is disagreement among the courts. Admittedly, liability
ensues under Section 1983 for intentional acts, such as when a
parole or probation officer makes an arrest without
authorization. Whether Section 1983 liability can be based on
negligence (supposedly unintentional) or inaction, however, is a
question that has generated considerable controversy in recent
years. The United States Supreme Court has not addressed this
question directly, but in Smith v. Wade, a 1983 case, the U.S.
Supreme Court said:

We hold that a jury may be permitted to assess punitive
damages in an action under Section 1983 when the
defendant's conduct is shown to be motivated by evil
motive or intent, or when it involves reckless-or callous
indifference to the federally protected rights of
others.14

This statement appears to indicate clearly that negligence, at
least gross negligence, may be a basis for liability under Section
1983.

Most lower courts allow Section 1983 liability based on
negligence. Typical are cases in which a police chief negligently
failed to train and supervise police officers under his control, a
prison official negligently failed to provide necessary medical
attention to inmates or to control guards beating up a prisoner,
and mental health officials negligently failed to prevent some
inmates from beating another inmate.15 Most courts that allow
recovery require gross, reckless, or culpable negligence on the
part of the public officer-defendant as opposed to mere or simple
negligence. Whether these enhanced forms of negligence have been
proven -- and even what these terms mean to some extent -- is up
to the courts to determine on a case-by-case basis, taking into
account the totality of circumstances involved.
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POSSIBLE PARTIES DEFENDANT IN TORT CASES

Plaintiffs generally name as defendants everyone who might
possibly be liable in a case. This includes the governmental
agency involved (parole board, probation office, etc.), the board
members in their individual capacities, and the probation/parole
officer.

Governmental Agency as Defendant

In lawsuits against the agency, immunity usually attaches if
the defendant is a state agency. This sovereign immunity,
however, may be waived through state law or state judicial
decision, and many states have waived it. When sovereign immunity
does exist in a state, the question arises whether the particular
function involved was governmental -- for which there is immunity,
or proprietary -- for which there is no immunity.

As discussed elsewhere, local agencies are now subject to
liability under Monnell v. Department of Social Services.16 They
have been deprived of the sovereign immunity defense in Section
1983, which was available to them until the Monnell decision in
1978. Local agencies include probation/parole offices if sup-
ported by local funds, school boards, police agencies, and county
boards.

Individual Officers as Defendant

Although state agencies are exempt from liability for their
governmental activities unless waived, immunity ordinarily is
unavailable to individual state officers who are sued. Therefore,
members of state probation/parole boards may be sued as
individuals. The fact that a state provides counsel, or
indemnifies the officer if held liable, does not mean that the
state has consented to be sued. It simply means that, if held
liable, the officer pays the damages and the state indemnifies or
reimburses him. A11 officers, state or local, may therefore be
sued in their individual capacity under Section 1983.

Liability of Probation/Parole Field Officers

This topic is discussed more extensively under the chapter on
Supervision (Chapter XI). What follows here is simply the summary
of that discussion.

Liability ensues when harm or injury is inflicted on another
person by a probationer or parolee who is under the supervision of
the officer. The rule appears to be that the government is not
liable to specific individuals for mere-negligent omission in the
provision of public services, including non-disclosure to the
public of prior record. Liability exists, however, when a special
relationship has been established between the governmental unit
and an individual. What circumstances must be present to
establish this relationship are not clear and will be decided by
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the courts on a case-by-case basis. The cases cited and discussed
in Chapter XI, however, indicate some of the considerations the
courts will take into account when making that decision.

SUMMARY

This chapter presents an overview of the various forms of
liability to which a probation/parole officer may be exposed under
state tort law. These tort cases may be classified into torts to
bodily integrity and torts to non-physical interests. Negligence
may also be the basis for tort action. Although not directly
decided by the U.S. Supreme Court, a recent decision strongly
suggests that gross negligence can also be a ground for a federal
Section 1983 lawsuit.
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CHAPTER VI

LEGAL REPRESENTATION AND INDEMNIFICATION

A probation or parole officer facing a liability suit under
federal or state law has two immediate concerns: legal
representation and, if held liable, monetary indemnification.
Each is discussed below in the light of legal research and
findings from the questionnaire sent by the project staff to
attorneys general in the various states. (Note: The survey,
conducted in 1980, may be outdated in some respects. See Update
Section, infra).

LEGAL REPRESENTATION

States use various guidelines in deciding what kinds of acts
of public officers they will defend. In general, the states are
more willing to provide legal assistance to state employees sued
in civil cases than they are to those accused of criminal wrong-
doing. All of the states in the survey cover civil actions at
least some of the time for both probation and parole officers. A
substantial percentage, however, indicate that they will not
defend in all civil suits.

Civil Liability Cases

Most of the states set few restrictions on the types of acts
they will defend in civil suits -- requiring only that the
officer's act or omission occur within the scope of employment.
Some states require, additionally, that the officer act in good
faith. The term "good faith" is ill-defined, varying from state
to state. In some states, good faith means "not grossly
negligent;" in others, it means that the officer has not violated
a state rule or law. Good faith in this context is not identical
to good faith as discussed in the preceding section.

If a probation or parole officer's behavior is within state
guidelines, the attorney general may serve as the officer's legal
representative in the suit. Many states have no other provisions
for the defense of state employees. In some states, however, if
the particular act comes under an applicable insurance policy
(such as in an automobile accident), the insurer's counsel may
undertake the defense. (Reliance on such insurance can be risky
if policy limits are unrealistically low because insurance
carriers can sometimes simply pay the limit of their liability in
court in lieu of defending a suit: the officer could be left
unrepresented and exposed personally, potentially at least, to the
balance of the claim.)

There are states that have provisions that permit outside
lawyers to be hired at state expense to defend a state employee.
Some of these states allow reimbursement by the state for lawyers'
fees and court costs if the employee wins the suit after the
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state's attorney general's office has refused to defend the
officer. On the other hand, if the state does undertake the
defense of the officer and the individual is found to have acted
in bad faith, and thus held liable, such officer may have to
reimburse that state for costs (in at least three states). Thus,
there are some uncertainties involved in the process of obtaining
legal representation for state officials.

The attorney general's office has considerable discretion in
undertaking the defense of an officer who is sued in a civil
suit. In those cases in which the attorney general's office
refuses to defend the officer, private legal assistance must be
obtained. Only two states, California and Vermont, have
procedures for appealing the state's refusal to defend the
officer. Only California requires a judicial determination of
whether the employee is entitled to legal assistance from the
state.

If known, the fact that the state refuses to defend the
officer could serve to prejudice the judge or jury. However, the
majority of states, with the exception of Maryland, Oklahoma, and
Oregon, make no provision for barring evidence of state refusal to
defend in the trial. This could be potentially damaging evidence
against the state employee because of the implication, warranted
or unwarranted, that the state found the case to be outside the
scope of the officer's duty.

TABLE VI.1

DEFENSE OF PROBATION OFFICERS IN CIVIL CASES

QUESTI sued in aON: If a probation officer in your state is
civil case, will the governmental agency undertake
the defense of that officer? Number of states
responding: 49.

Number Percent
Yes 20 40.8
Sometimes 29 59.2
No 0 0.0

TABLE VI.2

DEFENSE OF PAROLE OFFICERS IN CIVIL CASES

QUESTION: If a parole officer in your state is sued in a
civil case, will the governmental agency undertake
the defense of that officer? Number of states
responding: 50.

Yes
Sometimes
No

Number Percent
22 44.0
28 56.0
0 0.0
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Criminal Liability Cases

The picture is somewhat different if the probation or parole
officer is alleged to be involved in a criminal action. Almost
one-half of the states will not undertake a defense of an
officer. In many states, the state becomes the prosecutor (in
fact as well as theory) against an officer if the charges involve
criminal liability. A conflict of interest would thus prevent the
state from representing the probation or parole officer. The
response from several of the states in this project's survey
indicated that state legal representation would be at the
discretion of the attorney general's office. Others stated that
the situation had never arisen and that the policies were
unclear. Very few states indicated unequivocally that the state
would undertake the defense of an officer if the case were a
criminal matter.

TABLE VI. 3

DEFENSE OF PROBATION OFFICERS IN CRIMINAL CASES

QUESTION: If a probation officer in your state is sued in a
criminal case, will the governmental agency
undertake the defense of that officer? Number of
states responding: 47.

Yes
Sometimes
No

Number Percent
4 8.5

21 44.7
22 46.8

TABLE VI.4

DEFENSE OF PAROLE OFFICERS IN CRIMINAL CASES

QUESTION: If a parole officer in your state is sued in a
criminal case, will the governmental agency
undertake the defense of that officer? Number of
states responding: 49.

Yes
Sometimes
No

Number Percent
4 8.2

22 44.9
23 46.9

INDEMNIFICATION IN CASE OF LIABILITY

If an employee is held liable for his actions, who pays for
damages assessed against him by the court? A majority of the
states provide for indemnification or reimbursement for civil
damages assessed against employees. However, the amount that
states are willing to pay varies considerably. In addition, the
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conditions under which the state will pay vary and are sometimes
unclear. Some states set no limits on the amount of money they
will pay in a suit against a state employee.
states set some type of limit.2

The majority of
If the court awards the plaintiff

an amount larger than the maximum allowed by the state, the
employee, apparently, would have to pay the difference. The
states range from not allowing indemnification to setting no
limit.

Although most states provide some form of indemnification for
officers who are sued, this provision does not mean that the state
will automatically indemnify. The majority of states will help
pay the judgment only if the act on which the finding of liability
is based was "within the scope of employment." This phrase is
susceptible to different interpretations in different states.
Moreover, most states also require that the employee performed the
act in good faith.3 As indicated previously, definitions of "good
faith" vary from state to state, ranging from "conduct that is not
willful or wanton" to "conduct that is not violative of
established rules or regulations." The determination of good
faith may also vary depending on whether the suit is a state tort
claim (and, hence, may be governed by a specific definition in a
state statute) or a Section 1983 civil rights suit.

TABLE VI.5

PROBATION OFFICER INDEMNIFICATION

QUESTION: If a probation officer in your state is held
civilly liable, will the governmental agency of
which he is an employee pay or indemnify? Number
of states responding: 48.

Yes
Sometimes
No

Number Percent
9 18.8

33 68.8
6 12.5

TABLE VI.6

PAROLE OFFICER INDEMNIFICATION

QUESTION: If a parole officer in your state is held civilly
liable, will the governmental agency of which he
is an employee pay or indemnify? Number of states
responding: 49.

Yes
Sometimes
No

Number Percent
10 20.4
32 65.3
7 14.3
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An important question in terms of procedure is this: Whose
determination of good faith is binding for purposes of indemnifi-
cation eligibility? In general, the determination is made by the
state attorney general, the court trying the case, or the state
agency. In some states, the judgment determines if the employee
acted in bad faith. If, however, the state makes a pre-trial
investigation to determine if the employee is eligible for state
legal representation, the result of that investigation could
potentially bind the state to indemnity, even if a subsequent
court decision on the case finds that the employee acted in bad
faith. In some states, the steps for determining good faith are
unclear: some indicated that the situation had not yet arisen with
respect to probation/parole officers. In other states, only the
matter of scope of employment must be determined.

In summary, a probation or parole officer who is sued faces a
number of uncertainties. He may ask for and be provided with
legal assistance, depending on the state. If the state has
provision for indemnification, he may have to undergo more than
one determination of good faith, in which "good faith" might not
be a well-defined, or consistently applied, term.
determinations,

Despite these
a court ruling against him may negate his claim to

good faith and thus his claim to indemnification. Even if the
officer is indemnified, not all of the expenses may be covered,
particularly in states that place a limit on the amount of
indemnification allowed per case. Finally, state assistance may
vary depending on whether the suit is brought in state or federal
court. For these reasons, better legal and financial protection
is needed for probation and parole officers.

ATTORNEY'S FEES IN SECTION 1983 CASES

In 1976, legislation was passed providing attorney's fees for
cases at the federal level. The act, known as the Civil Rights
Attorney's Fees Awards Act of 1976 (Section 1988), allows the
court to award attorney's fees to the prevailing party in some
types of federal civil rights suits. Specifically, the Act
states:

In any action or proceeding to enforce a provision of
Sections 1981, 1982, 1983, 1985, and 1986 of 42 U.S. Code

Court
...or Title VI of the Civil Rights Act of 1964, the

, in its discretion, may allow the prevailing party,
other than the United States, a reasonable attorney's fee
as part of the costs.4

Prior to the passage of this statute, an award of attorney's fees
was relatively rare. The passage of this Act now makes it more
likely that a prevailing party in a federal civil rights suit can
also collect attorney's fees, as well as damages or injunctive
relief, from the defendant.5

The Act allows an award of fees to the "prevailing party" in
a federal action. The term "prevailing party" has been broadly
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defined. An award of fees has been found appropriate even where
the parties reached a voluntary settlement.6 In Maher v. Gagne,7

the U.S. Supreme Court said that attorney's fees may be awarded
when a party prevails in a consent decree, with no judicial deter-
mination that federal rights have been violated. In essence, this
means that even if the case is settled out of court, the defendant
may be made to pay attorney's fees. Even though a party may not
succeed on all the issues of the case, he can still be the "pre-
vailing party" for the purposes of Section 1988.8 A defendant who
does not actually "lose" a case can thus be required to pay fees
for the opposing side. Moreover, the governmental agency or unit
that employed the individual sued can be ordered to pay the
attorney's fees, even though it is not a named defendant.9 This
Act, therefore, has an impact both on the individual sued and his
agency if they do not win the case.

Under this Act, prevailing defendants may also be awarded
fees, but not on the same basis as prevailing plaintiffs. A
plaintiff is usually awarded fees because he is found to have won
the suit.10 A defendant such as a public employee, however, must
not only "win," but he must show that the plaintiff's suit was
frivolous, unreasonable, or unfounded.ll The law, therefore,
tends to favor the individual bringing suit against the public
official, such as the probation/parole officer. This is not
surprising, since the law was designed to function as a deterrent
against unconstitutional action by governmental units and their
officers.

Section 1988 appears to have been expanded in a 1980 case.
Until recently, Section 1983 and Section 1988 were generally
applied to violations of constitutional rights only. However, the
Supreme Court decided in the case of Maine v. Thiboutot12 that
individuals could sue for violations of any citizens's rights
created under any federal statutes (in this case, denial of
federal welfare payments by the state agency). Furthermore, the
Court ruled that successful plaintiffs could recover legal fees
from the losing parities. This decision may serve to provide
individuals with a further means of bringing suit under federal
law beyond civil rights in such areas as the administration of
federal programs. Probation and parole agencies that participate
in federal programs potentially can be subject to suit under
Section 1983 if they violate federal laws applicable to these
programs and could have to pay attorney's fees for the other party
if they lose the suit. If the individual bringing the suit
prevails, attorney's fees may be awarded. The federal courts have
adopted somewhat differing standards for determining the appro-
priateness of a fee award.
likely to be considered:13

The following factors, however, are

The time and labor required by the attorney

The novelty and difficulty of the legal questions
presented
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The skill required to perform the legal services

The preclusion of other employment by the attorney due
to acceptance of the case

The customary fee in the community

Whether the fee is fixed or contingent on winning the
case

Time limitations imposed by the client or circumstances

The amount involved and the results obtained

The experience, reputation, and ability of the attorney

The undesirability of the case

The nature and length of the professional relationship
with the client

Awards in similar cases.

The awarding of attorney's fees to the prevailing party
appears to have several implications. Attorneys would be more
willing to accept cases in which they could collect such fees if
they win. It also appears likely that more individuals would be
inclined to sue government employees if they thought they could
win, since the person or agency sued would have to pay for the
individual's lawyers. Consequently, more suits under federal law
seem likely, some of which may involve probation or parole
officers. In those cases in which such officials lose, the
financial burdens involved can be greatly increased by the
additional costs of attorney's fees.
case of Gates v. Collier,14

For example, in the prison
such costs amounted to an additional

$65,000. In the Texas prison case, as of May 1985, actual fees
paid to the plaintiff's lawyer amounted to $1.6 million.15 Due to
recent developments, Section 1988 could apply to virtually all
federal programs, not only civil rights, which again may serve to
increase the number of suits filed against public employees.
State policy on the payment of attorney's fees to successful
plaintiffs in civil rights cases is sparse and unarticulated.
Hardly any state provides for payment of plaintiffs attorney's
fees as a formal policy. Some jurisdictions do in fact pay these
fees, but refrain from institutionalizing that policy or making it
public.

INSURANCE

Since public employees in many states might not be able to
obtain legal representation or indemnification if they are sued,
insurance would appear to be the best protection available. As
the number of lawsuits against public officials increases,
liability insurance would appear to be desirable in some
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circumstances. According to the 1980 survey, a minority of states
(30%) had purchased this insurance for probation and parole
officers. The purchase of insurance is likely to be dependent
upon the standards for the immunity doctrine in the particular
state or jurisdiction. It may also depend on statutes legally
authorizing the governmental unit or agency to purchase insurance,
as authorization must exist to take such action.16

Insurance for public employees is sometimes rejected on the
ground that it would serve to encourage the filing of lawsuits by
citizens against public officers. Furthermore, it is feared that
the amount of damages awarded would increase if the judge or jury
became aware that the costs would be borne by an insurance
company, rather than by an individual or governmental unit.17 In
many jurisdictions, however, insurance ownership or governmental
indemnification cannot be mentioned at a trial or hearing. In
addition, it can be argued that if insurance coverage is
available, the public would be better served, in that the public
officer would better fulfill his duties if he is not concerned
with personal liability for acts performed in good faith and in
the scope of his duties.

In light of such considerations, insurance purchase by
agencies or the state appears to be one viable alternative for
protecting the public employee, although it could serve to
increase the number of suits filed. Insurance would appear to be
desirable in jurisdictions in which either state legal
representation or indemnification is uncertain, as insurance
companies may provide both legal counsel and damage compensation.
It should be noted that policies may be limited to acts performed
within the scope of employment and may require a demonstration of
good faith. In those jurisdictions that do not provide for the
purchase of insurance, administrators might wish to work for the
modification of statutes and policies so that insurance for agency
employees could be obtained. If this proves to be unfeasible,
self-insurance should be considered.

TABLE VI.7

LIABILITY INSURANCE FOR PROBATION OFFICERS

QUESTION: Is there any form of liability insurance supplied
by the governmental agencies that employ
probation officers in your state? Number of
states responding: 48.

Yes
Some
No

Number Percent
14 29.2
7 14.6

27 56.3
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TABLE VI.8

LIABILITY INSURANCE FOR PAROLE OFFICERS

QUESTION: Is there any form of liability insurance supplied
by the governmental agencies that employ parole
officers in your state? Number of states
responding: 50.

Yes
Some
No

Number Percent
15 30.0
5 10.0

30 60.0

UPDATE - 1982 SURVEY ON REPRESENTATION AND INDEMNIFICATION

In January 1982, the National Center for State Courts
completed a fifty state statutory survey on indemnification and
representation. 18 Related statutes, administrative regulations,
opinions of the attorney general, and informal practices may also
affect the outcome in a specific jurisdiction. State officer, in
the context of the statutes surveyed, refers to judges and those
state officials whose qualified immunity derives from judicial
immunity. Therefore, survey findings would be applicable to
probation and parole officers.

About half the states provide fairly complete indemnification
procedures, including provisions for legal representation and
payment of claims and judgments entered against state officers
while acting in their official capacity. The remaining states
provide various legal services.

Several statutory formats exist, each providing a different
form of indemnification. The Delaware Tort Claims Act, for
example, indemnifies state officers for attorney fees, disburse-
ments, judgments, fines, and costs when the challenged act is
discretionary, in good faith, and without gross and wanton
negligence. The Wyoming statute provides a right to defense and
indemnification for claims and judgments arising out of acts or
omissions within the scope of duty, whether or not the acts are
alleged to be malicious or fraudulent.

Several states, including California, Kansas, New Jersey, New
York, and Utah, except punitive or exemplary damages from their
indemnification provisions. Oregon, New Jersey, and Vermont
provide for a denial of a representation request where investi-
gation reveals a basis for refusal specified statutorily, e.g.,
fraudulent or willful misconduct. Iowa excepts indemnification
for malfeasance or willful and wanton conduct. Kansas requires
the act be committed in good faith. New York excepts intentional
wrongdoing or recklessness.
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North Carolina defends public officials but judgments are
paid by the official's department, agency, board, or commission.
Colorado also makes the public entity liable, unless the act or
omission is willful or wanton. Connecticut and Florida allow
actions against governmental entities but not against public
officers, resulting in a variant of indemnification. Some juris-
dictions, e.g., Maine, Massachusetts, Michigan, Rhode Island, and
South Dakota, have discretionary language in their indemnification
and representation statutes. In these jurisdictions, as well as
in those providing only representation, immunity doctrines or
non-statutory forms of indemnity or insurance may shield both the
employee and the state from liability, thereby reducing the need
for indemnification. A few jurisdictions, in lieu of indemnifi-
cation and representation statutes, require claimants to sue the
governmental body directly. Again, each officer should determine
statutes applicable to his jurisdiction.

SUMMARY

Legal representation and indemnification are two real
concerns of probation/parole officers in liability cases. Surveys
show that modes of representation and indemnification vary greatly
among states, ranging from guaranteed representation or indemni-
fication to no formal representation whatsoever. Most states that
provide representation do it in civil cases only, while others
include criminal cases as well. The Attorney's Fees Award Act of
1976 allow courts to award attorney's fees to the prevailing
plaintiff in a civil rights lawsuit. There is hardly any policy
as to who pays these fees. Some states will pay the bill, others
will not. Professional liability insurance provides protection to
probation/parole officers but has inherent problems such as who
pays the premium, will it encourage the filing of more lawsuits,
and whether or not an insurance company is available to underwrite
the policy.
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PRE-SENTENCE/PRE-PAROLE INVESTIGATIONS AND REPORTS

The result of the survey research for this manual showed that
probation/parole officers frequently were concerned about
pre-sentence and pre-parole report issues. That finding heightens
the importance of the material in this Chapter.

PROBATION PRE-SENTENCE REPORTS

An examination of state court decisions shows that the states
generally follow federal court decisions in determining the local
use of pre-sentence reports. This should come as no surprise as
most of the federal cases are decided on due process grounds, a
constitutional issue, thus forcing the states to follow federal
decisions.

There are, of course, states that have afforded defendants
greater or earlier protections than those required by the federal
courts. Rut recent federal activity makes it the leader on such
issues as restricting judicial discretion concerning report
disclosure. An examination of the pertinent federal case law
should serve to identify the trends and patterns most
jurisdictions are following.

Contents

In order to better appreciate the direction the law is taking
in this area, it is helpful to recall the purpose of the
pre-sentence report. Briefly stated, the purpose of the report is
to help the judge impose the most appropriate sentence by
providing him with information about the defendant's life and
characteristics, and, if customarily or specially requested, the
informed recommendation of the probation officer. The report
helps implement the modern concept that rehabilitation is promoted
by individualized sentences. Because the stage of deciding guilt
or innocence has passed, it has been held to be reasonable to
allow the judge to exercise wide discretion as to the sources and
types of information he will use to assist him in sentence
selection.l Studies examining the actual utilization of these
reports indicate some variation in perceived value and use, but in
general show a high correlation between the report recommendations
and the sentence passed.2 It should come as no surprise;
therefore, that defense counsels feel that due process, meaning
fundamental fairness, requires their access to the report.
Lawyers maintain that there is a distinct liberty interest
involved at the pre-sentence stage that does not always exist
after sentence has been passed. In general, however, a judge may
appropriately conduct an inquiry broad in scope, largely unlimited
either as to the kind of information he may consider or the source
from which it may come.3
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General. State courts and state statutes either require or allow
a variety of data in the pre-sentence report. The officer must be
aware of the local rules on this subject because they are so
different. Jurisdictions vary, for example, on the use of
criminal justice system contacts that were dismissed or did not
result in conviction. In general, however, it is safe to assume
that if the information is relevant to the particular case, it
will be permitted.

Hearsay. "Hearsay" is information that is offered as a truthful
assertion that does not come from the personal knowledge of the
person stating the information, but from knowledge that person
received from another. Generally, it is not admissible in trials
under the rules of evidence because the truth of the facts
asserted cannot be tested by cross examination of the witness.
Decided cases make it clear,‘ however, that hearsay is not in and
of itself constitutionally objectionable in a pre-sentence
report. The purpose of the report is to aid the judge in
determining an appropriate sentence and, as such, it is important
that the judge "not be denied an opportunity to obtain pertinent
information by a requirement of rigid adherence to the restrictive
rules of evidence properly applicable at trial."4 In addition,
pre-sentence reports are not restricted in their content to
established fact.5 As the report is usually not compiled by
persons trained in the law, it is up to the judge to exercise both
proper and wide discretion as to the sources and types of
information used to assist him. This does not give the court
unlimited discretion, however. The defendant must have an
opportunity to rebut information that he claims is false.

Confrontation and Cross-Examination. Some jurisdictions allow the
defendant to cross-examine the pre-sentence report author or
experts relied upon in compiling the report. The more damaging
the information, the more likely it is that the court will permit
cross-examination. Jurisdictions vary in their restriction of the
defendants' right to confront sources of adverse information.

Criminal Record. A pre-sentence report is not considered to be
manifestly unjust because it contains a history of a defendant's
prior arrests.6 Information relating to prior criminal activity
is likely to be considered critical and, therefore, subject to
mandatory disclosure.

Suppressed Evidence. The Supreme Court under Chief Justice Warren
E. Burger has shown marked antipathy to the exclusionary rule.
That court-developed doctrine prohibits the use in a criminal
trial, as direct evidence of the defendant's guilt, of information
obtained in violation of the defendant's fourth, fifth, or sixth
amendment rights. The Court consistently has resisted efforts to
extend the remedy of exclusion or suppression of such evidence to
proceedings other than the trial itself. For example, the Court
has allowed suppressed material to be considered by a grand jury.'
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The current Supreme Court majority argues that the rule is
justified by the need to deter police misconduct, discounting
other proffered bases. In cases where it has held that the
extension of the exclusion remedy is not warranted, the Court has
said that additional deterrence of official misconduct cannot be
obtained without undue harm to the public interest. When examined
in the context of a probation revocation hearing (see Chapter
XII), the argument may be sound: the new proceeding may be so
remote from the misconduct that gave rise to the trial suppression
that no additional deterrence can be obtained through exclusion
from different proceedings.

It can also be argued, however, that sentencing is so closely
related to the trial that use there is improper. While there is a
general tendency in the courts to permit all uses of suppressed
information once guilt has been determined, the Supreme Court has
not ruled specifically on the propriety of its inclusion in
pre-sentence reports. But where illegally obtained evidence is
acquired solely for use in a pre-sentence report, the exclusionary
rule may be invoked as a deterrent. Probation officers should
determine the current local rule.

Disclosure

On the federal level, the Federal Rules of Criminal Procedure
require a federal judge to disclose

8 all information relied upon
in sentencing except where:

1. Disclosure might disrupt rehabilitation of the
defendant:

2. The information was obtained on a promise of
confidentiality: or

3. Harm may result to the defendant or to any other
person.

The rule does not give the defendant access to a co-defendant's
pre-sentence report.9

The general rule is that the court shall disclose such
information in the report as was taken into consideration by the
court. However, some states provide by law that the information
may be given to counsel rather than to the defendant personally.
Counsel may be given access with instructions not to disclose its
content to the defendant.10 Partial access that excludes
information for reasons other than those listed above is
insufficient access.ll

A variation of the application of the rule is found in the
First Circuit, where the judge may either identify for the record
and disavow any information not relied upon or disclose those
portions of the report that were relied upon.12
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While the trend is toward disclosure, the United States
Supreme Court has to date not considered the failure or refusal to
disclose the contents of the pre-sentence report as violative of
constitutional rights per se. However, in a Florida case
involving imposition of the death penalty, the Court did consider
it a denial of due process where the sentence was passed on the
basis of information that the defendant had no opportunity to deny
or explain. The case does not indicate that similar requirements
would hold in a non-capital situation.l3

A few cases have specifically held that there is no
constitutional right of access to a pre-sentence report per se.14

But several jurisdictions require disclosure under a statute or
rule of court. The jurisdictions so holding include Arizona,
Florida, Illinois, Kentucky, Michigan, Montana, Nevada, New York,
Ohio, Oregon, Texas, and Wisconsin.15

Several jurisdictions have ruled that the defendant has a
right to disclosure, even in the absence of a statute or rule
stating otherwise. Caution is suggested here as these
jurisdictions utilize various restrictions on access, such as
limiting disclosed information to that which defames the defendant
(North Carolina), or to that which is relevant and which does not
include diagnostic material (New Jersey). Other states in this
group include Louisiana, Massachusetts, and Pennsylvania.16

State statute or rules have been held to leave the matter of
disclosure to the discretion of the court in Georgia, Iowa,
Maryland, Minnesota, Nebraska, Oklahoma, and South Dakota.17

Several jurisdictions still recognize the court's discretion
in the absence of statute or rules. This is true in the states of
Delaware, Texas, Utah, and Vermont.18

Idaho's position19 is unusual, if not unique. There, a
defendant must apply for probation. In considering that
application, the court need not (but it has the discretionary
power to) disclose anything other than adverse information in a
pre-sentence report. If the application is denied, a sentencing
hearing must be held. Prior to that hearing, the court must
disclose in full the contents of any pre-sentence report to be
used in sentencing.

The lack of national uniformity on the basic disclosure issue
is reflected in other aspects. For example, Michigan requires
that material must be prejudicial to the defendant to qualify for
disclosure.20 Minnesota requires that when the court exercises
its discretion against disclosure,
its decision.21

it must give the reasons for
And Arizona permits withholding of the source of

confidential information, but not the contents, even if it might
be possible from the released data to infer the identity of the
informant.22
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In summary, it is most likely that all or part of every pre-
sentence report will be disclosed to the defendant or his counsel
as a result of state statute, court rule, or the exercise of
judicial discretion. The probation officer, therefore, should
exercise care in selecting material for inclusion in a report and
assuring accurate presentation.

The officer should exercise this care to avoid tort, and
possibly criminal, liability and to prevent damage to the inter-
ests of justice he is sworn to advance. Probation/parole officers
should know that intentionally including inaccurate information in
a report with knowledge of its falsity or with reckless disregard
for its truth or falsity could make them liable to the defendant.
In addition to defamation-based torts, other intentional torts are
possible. Additionally, negligence charges have been brought when
a defendant could allege that unprofessional care was exercised in
report preparation.

The 5th Circuit, in Maynard v. Havenstrite, 727 F. 2d 439
(5th Cir. 1984), found liability where an inaccurate pre-sentence
report was not shown to the plaintiff prior to sentencing.
Defendant Chief U.S. Probation Officer and a federal probation
officer were granted absolute immunity from monetary damages.
However, the appellate court held that, where administrative
remedies were exhausted, the officers were not necessarily immune
from an action for declaratory and injunctive relief.

But the harm to the public interest can be more substantial.
It has long been the rule that a sentence cannot be based on false
information.23 When a defendant is sentenced on the basis of a
report that is materially false or unreliable, that person's right
to due process is violated.24 The remedy usually invoked in such
cases is the vacation of the sentence imposed and remand for
resentencing. This involves unnecessary cost and delay.

PAROLE INVESTIGATION AND REPORT ISSUES

The major issue that arises out of pre-parole investigation
concerns the extent to which prisoners are given access to files
containing information about them. When this issue has been
litigated, courts have had to resolve three questions:

Does any applicable statute or administrative rule
provide access?

Does the prisoner have a right to due process in
connection with the parole release proceedings?

If there is such a due process right, is file access
encompassed within it?

The traditions under which courts operate require them to
settle cases on non-constitutional bases whenever possible.
Recent litigation has granted file access to federal prisoners,
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thus obviating the need for litigation on this issue, although
suits concerning the contours of the statutory right are still
possible.

Federal Prisoner File Access

The Parole Commission and Reorganization Act of 197625

provides that a federal prisoner shall be given reasonable access
to any report or other document the Parole Commission will use in
making its release decision. Not all file material need be
released: the material that may be withheld is the same kind of
information a federal court need not disclose to a defendant in
connection with sentencing:

1. Diagnostic opinions that, if made known to the
eligible prisoner, could lead to a serious
disruption of his institutional program:

2. Any document that reveals sources of information
obtained upon a promise of confidentiality: or,

3. Any other information that, if disclosed, might
result in harm, physical or otherwise, to any
person.

State Prisoner File Access

Where there is a state statute, or parole board or other
rule, that grants file access to a state prisoner, the scope of
potential litigation is restricted to issues of rule compliance
and the applicability of any exceptions that limit the grant of
access. In the absence of such a provision, however, file access
can be secured through litigation only by establishing that the
prisoner has a fourteenth amendment right to due process in parole
release decisionmaking, and that the right includes file access.
The Supreme Court has addressed the first branch of that inquiry.

The Greenholtz Case - Does Due Process Apply? The fourteenth
amendment bars states from depriving a person of "liberty" without
due process of law. What does "liberty" mean in the parole
release context? When the Supreme Court took up that question in
1979, the federal courts of appeal were sharply divided. The
Third, Fifth, Sixth, Ninth, and Tenth Circuits26 held that
"liberty" was not involved and that due process rights were there-
fore inapplicable. But the Second, Fourth, Seventh, and District
of Columbia Circuits

27 had reached the opposite conclusion.

In Greenholtz v. Inmates of the Nebraska Penal and
Correctional Complex,28 the Supreme Court held that unless a state
law creates a reasonable expectation that the prisoner will be
paroled, the prisoner's constitutional "liberty" is not affected
by the releasing process and no federal due process right applies.
The Court held:
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That the state holds out the possibility of parole
provides no more than a mere hope that the benefit will
be obtained . . . to that extent the general interest
asserted here is no more than the inmate's hope that he
will not be transferred to another prison, hope which is
not protected by due process. . . .29

Because the Nebraska law provided that the parole board
"shall" release a parole-eligible prisoner "unless" certain
anti-release factors were found to exist,30 the Court held the
statute did create the necessary reasonable expectation and that
due process applied. By grounding its conclusion on the partic-
ular wording of the Nebraska law, the Court assured that decisions
about other states would have to be made on a case-by-case basis.

The Nebraska law may be unique. Most post-Greenholtz reviews
of parole laws have found that they lack the existing, presently
enjoyed state-law-created liberty interest that the Court held is
necessary. Two early post-Greenholtz cases make clear that the
federal courts of appeal understand that they are to require a
high degree of specificity before concluding that due process
applies. In Schuemann v. Colorado State Board of Adult Parole,31

the Tenth Circuit Court of Appeals held that the state's parole
statute gave the board broad discretion to release or not and
raised no "reasonable expectation." The court went on to add that
even if it had held due process was applicable, it would not have
granted file access as the plaintiff requested. Boothe v.
Hammock32 was the first post-Greenholtz case to be decided by a
circuit court that had earlier found that parole release decision-
making implicated the due process clause. In Booth, the Second
Circuit took a fresh look at the New York law and found no due
process trigger language; it therefore reversed its earlier
cases.33 The Oklahoma law has also been scrutinized,34 with the
same result.

In general, the more discretion is limited, the greater the
likelihood exists of a liberty interest. In addition to
statutorily-created liberty interests, administrative rules may
sufficiently limit agency discretion so as to create a liberty
interest. However, such rules may be susceptible to reformulation
and consequent destruction of an administratively created liberty
interest.

Past practice may give rise to an expectation of parole by
various categories of prisoners. The current trend denies that
past practice creates the "mutually explicit understandings"
necessary to create a liberty interest. However, the argument is
frequently raised in litigation, occasionally succeeding.35

Does Due Process Embrace File Access? Although the fifth and
fourteenth amendments refer to the "due process of law," the
Constitution nowhere defines that term or gives it substance. A
short definition of due process is "fundamental fairness" in
procedure. But what does that mean? In modern litigation, due
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process has been treated as a flexible concept that derives its
meaning from the nature and weight of the competing rights and
interests at stake in a particular proceeding. In the first
parole case it fully considered, the Supreme Court applied such a
balancing analysis to determine parolees' rights in revocation
cases.36

Lower courts took this as a signal (erroneously, as we now
know) that due process should apply to other parole proceedings
and began the weighing process to give content to the concept in a
variety of contexts. Although commentators concluded that due
process embraced file access, 37 the courts were not so willing to
do so. Thus, in Williams v. Ward, 38 the Second Circuit Court of
Appeals held (before Greenholtz) that while the interest of a
state parole applicant in the parole release decision was subject
to some due process protections, the disclosure of the parole file
was not constitutionally required.

Likewise in Franklin v. Shields (also before Greenholtz), the
Fourth Circuit Court of Appeals stated that "we discern no consti-
tutional requirement that each (state) prisoner receive a personal
hearing, have access to his files, or be entitled to call wit-
nesses in his behalf to appear before the Board. These are all
matters which are better left to the discretion of the parole
authorities."39

But, in Walker v. Prisoner Review Board (after Greenholtz),40

where the State Board of Parole acted in violation of the state
Rules Governing Parole, failure to allow inmate access to his file
was ruled an infringement of due process.

RIGHT TO NOTICE OF A PAROLE HEARING

If the prisoner can establish a liberty interest in parole,
notice becomes a fundamental procedural right. Even without
statutory provision for notice, courts could be expected to
require it. On the basis of Greenholtz, the nature of the
requirement would be functional: time to obtain evidence, inspect
the file, and challenge adverse evidence -- as permitted within
the particular jurisdiction.

Again, if the prisoner can establish a liberty interest,
notice would be meaningless without the right to present evidence
at the hearing. However, under Greenholtz, such a right does not
necessarily require personal appearance.41 Functional input into
the decision-making process would satisfy the Greenholtz court.

SUMMARY

This chapter has examined probation pre-sentence reports and
pre-parole investigation reports in the areas of content and
access. In general, the content of the probation pre-sentence
report is open-ended, guided by the general rules of good faith,
reasonableness, and germaneness. The trend across jurisdictions
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is toward disclosure of the report's content, at least to legal
counsel; however, most jurisdictions do not recognize a
constitutionally based right to disclosure. Generally, state
statute law or court rulings regulate disclosure.

The section on parole concentrated on the effects of the
Greenholtz case. The principal holding in Greenholtz is that due
process does not apply to parole release proceedings unless a
state law creates an expectation that parole will be granted,
thereby establishing a liberty interest. Any due process must
emanate from the state statute and is not generated by the United
States Constitution. Thus, access to the pre-parole report and
other files is dependent on statute.
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CHAPTER VIII

THE PAROLE RELEASE HEARING AND LIABILITY OF
PAROLE BOARD MEMBERS FOR RELEASE

THE PAROLE RELEASE HEARING

Perhaps because this project was undertaken after the Supreme
Court decision in Greenholtz v. Inmates of the Nebraska Penal and
Correctional Complex, the survey research did not reveal profes-
sional concern about the three aspects of parole release decision-
making addressed in this Chapter. The staff believes, neverthe-
less, that the issues of right to counsel, articulation of release
criteria, and explanation of parole denial warrant discussion.
Not only are these topics of significant interest to prospective
parolees, but they appear to be fertile areas for litigation, even
if Greenholtz generally foretells the outcome at the present
time. Moreover, recent years have seen a rash of cases against
parole board members for releases that result in damage or injury
to an innocent third party.

Right to Counsel

The general rule on representation is that there is no right
to either retained or appointed counsel as a matter of constitu-
tional law. Of course, any jurisdiction, state or federal, may
allow representation, but most do not. As of 1976, 20 states and
the Federal Parole Commission permitted attorneys at the release
hearing while the remainder did not.l Several states are experi-
menting with retained counsel at the hearing, and most allow
access to an attorney in preparation for a hearing.2

Federal. The right of the federal prisoner to retain counsel to
accompany him to his parole release hearing has not been at issue
since the enactment of the Parole Commisson and Reorganization Act
of 1976.3 The Act provides that a prisoner, prior to parole
determination, may consult with a representative who qualifies
under the rules and regulations of the Commission.
not to be excluded as a class.4

Attorneys are
This statute changed the prior

federal rule on representation.

State. The question of whether a state parolee should be afforded
the right to counsel remains basically a state question. The role
of counsel in most states is restricted to advising the prisoner
before the hearing, or making oral or written arguments to the
parole board after the hearing.5 In addition, courts that have
considered the issue on constitutional grounds have decided there
is no constitutional right to assistance of counsel at the release
hearing.6 For example, Connecticut statutes provide that counsel
for the prisoner is permitted to have a pre-hearing conference
with the chairman of the panel that will decide the prisoner's
case. When this was challenged, the Second Circuit Court of
Appeals held that the Constitution does not require the board to
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permit counsel to attend the hearings. The Connecticut law was
viewed as affording a generous opportunity

7
for counsel to place

his views on record prior to the hearing.

In the Seventh Circuit, controlling case law holds that the
Constitution does not require the appointment of counsel at a
parole release hearing.8 Six states do appoint counsel to assist
prisoners at parole hearings.9

In the Fifth Circuit, controlling case law holds that the
assistance of counsel is not required at a parole application
proceeding.10

Because court decisions since the 1976 survey have not lent
support to prisoners' entitlement as of right to the assistance of
counsel at release hearings, we may assume that representation
remains the exception rather than the rule. State legislatures
have been reluctant to provide the assistance of counsel in this
part of the criminal justice system.

Prisoners able to prove a liberty interest in parole may be
able to make an argument for a right to representation. Following
Greenholtz, supra, the inmate would also have to show that counsel
would "minimize the risk of erroneous decisions."

Release Criteria

Federal. Once again federal statute sets out the criteria that
the Parole Commission shall use in determining whether to release
the prospective parolee.ll Publication of such criteria provides
a guide to the Commission and some assurance that decisions will
not be arbitrary.12 Such criteria and the implementing Parole
Commission guidelines are a step toward confining the discretion
of the paroling authority without stripping it of its
discretionary authority.13

State. The question of whether a state prisoner should be
entitled to know what criteria the paroling authority uses in
making its determination is basically an issue of state law. When
the issue was brought to the courts in the past, the prospective
parolee was usually in a state that did not require publication of
criteria. When the inmate brought the issue before a court, the
allegations were based on a due process claim.

Even before the Greenholtz decision, inmates were not
successful in most courts in claiming that due process mandated
that the criteria used by an authority in making its release
decision be published. For example, the Fifth Circuit Court of
Appeals held in a Texas case that the parole board's standards for
deciding parole applications are of judicial concern only where
arbitrary action results in the denial of a constitutionally
protected liberty interest, and the expectation of release on
parole is not such an interest.14 The Second Circuit holds that
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"unless and until" the statement of specific facts and reasons for
denial of parole given to New York prisoners prove inadequate to
protect inmates in the parole decision-making process, the court
would not compel the parole board to reveal its release
criteria.15

The fact that a federal court of appeals has determined that
a federal constitutional right does not apply does not prevent a
state or federal court from finding otherwise under a state
constitution. The basic principle here is that a state is not
restricted in extending rights to its citizens by the rights
granted by the federal Constitution. In fact, the states have
been doing what the federal courts have declined to require.
Building on the success of the federal guidelines experiment,
states have been adopting this approach. As of 1979, 18 states
had adopted parole guidelines.16 While a minority, the states
using guidelines contributed almost half of the total conditional
release population in 1979.17

Liability in this area focuses on the discretionary powers of
the parole board. For example, a parole board cannot be held
liable under the Federal Tort Claims Act (FTCA) for a decision
made in exercise of its discretionary function. However, FTCA
liability may exist when required steps of the decision-making
process are ignored.18

Payton v. U.S.19 suggests several bases for liability.
Probation officers were found to have a duty to furnish the parole
board information concerning prisoners as well as, wherever not
incompatible with public interest, their views and recommendations
with respect to parole disposition. Parole boards may have a duty
to acquire and read pertinent reports that would inform board
members of inmates' violent propensities.

United States v. Irving20 found parole board members
absolutely immune from liability claims under Section 1983. How-
ever, the court noted that the plaintiff's claims of systematic
racial discrimination against black inmates with regard to parole
releases were sufficient for declaratory relief. Impermissible
discrimination on the part of the board is actionable, therefore,
in spite of immunity principles. Liability for abuse of discre-
tion may require a showing of bad faith or action outside the
scope of board authority.21 For example, board failure to
consider, in the context of the Youth Corrections Act, the plain-
tiff's response to rehabilitation might reasonably constitute
abuse of discretion.22

In Ross v. U.S.,23 the plaintiff three times over a period of
four years successfully brought habeas corpus petitions for wrong-
ful denial of parole consideration. The plaintiff was finally
released by a federal district court order, but absolute immunity
of the board to suit was found. If a prisoner can demonstrate a
liberty interest, due process may be invoked. But due process

-82-



does not require a summary of the evidence relied on to deny
parole. The parole decision is based on broad discretion of sta-
tutorily granted authority.24 Where a co-defendant was granted
parole, the plaintiff prisoner's claim of arbitrary and capricious
denial of parole was without merit according to the district
court. Parole, like sentencing, is an individual act.25

Where due process is required by the finding of a liberty
interest in parole, one court ruled that due process required a
statement of reasons for parole denial sufficient to enable a
reviewing body to determine
impermissible reason.26

if the parole had been denied for an
A West Virginia court specified that a

person denied parole was entitled to more than "mechanistic"
written reasons.27 But use of a checklist to inform an inmate of
reasons for parole denial was deemed not improper in another
case.28

Explanation for Denial of Parole

Since there is no general federal constitutional right to due
process in parole decision-making, there is no general constitu-
tional right to be given the reason for parole denial. As this
once was an area of considerable litigation, however, it deserves
some discussion. As a practical matter, this issue had been
resolved in favor of the provision of reasons by 1976, when 47
jurisdictions routinely gave written explanations.29 Prisoner
complaints in some cases were based on a due process theory and,
in others, on an administrative procedures act. Both types are
treated below.

Administrative Procedures Act (APA). Administrative law is the
body of law that governs the powers, procedures, and judicial
reviewability of administrative agencies and their actions. An
administrative procedures act is a codification by a legislature
of a set of generic rules in these areas.

Federal. Section 555(e) of the federal APA requires that
notice be given upon denial of an application before an adminis-
trative agency. In a 1974 case, the Seventh Circuit found the APA
applicable to the United States Board of Parole and required the
Board to give the appellant a statement of reasons for refusing
his application for parole.30 The traditional view had been that
the APA was not applicable to the Board of Parole.

The relevance of the APA at the federal level has become of
academic interest only since the creation of the Parole Commis-
sion. Sections 4206 and 4208(g) of Title 18, U.S.C., provide that
if parole is denied, a personal conference to explain the reasons
for denial shall be held at the conclusion of the proceedings, if
feasible. Furthermore, Section 4206(b) provides that if parole is
denied, notice of that determination shall state with particular-
ity the reasons for such denial.
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State. Where the interpretation of state statutes is in issue,
federal rulings on related federal statutes have some influence
but no direct precedential value. Moreover, unlike the federal
administrative procedures act, some state laws have a specific
exception for parole decisions.31 Not all states have such laws.
The reader is advised to check with local authorities for holdings
pertinent to his jurisdiction.

Due Process Analysis - State Application. Due process application
is an issue that must be settled on a state-by-state basis.32

Only if the issue is settled in favor of the applicability of due
process does the question arise whether statements of reasons for
denial can be required. Prior to Greenholtz, the trend was to
require such statements.33 Since Greenholtz, the trend in the
courts appears to have been reversed. For instance, the Sixth
Circuit Court of Appeals reversed a lower court's holding in an
Ohio case, stating that the statute did not express a presumption
of parole release, and, therefore, did not create a protected
entitlement to parole on which the prisoners could base a due
process claim. 34

LIABILITY OF PAROLE BOARD MEMBERS FOR RELEASE

Parole board liability for the release of an inmate on parole
who subsequently commits an offense is an important legal issue
that has drawn the attention of the courts and will continue to be
litigated in the immediate future. The question centers on
possible liability of parole board members to victims or their
families for crimes, particularly of a violent and predatory
nature, committed by inmates released on parole.35

Recent case law in this area suggests most courts will honor
immunity principles, but find some limited liability or an argu-
ment for potential limited liability. Judicial analyses focus on
discretion. Where a Parole Board is seen by a court to omit a
required step in its discretionary decision-making process or to
abuse discretion, that Board's members may jeopardize their claims
to immunity.

In Santangelo v. State,36 an action for negligent release was
brought in the New York Court of Claims against the state by a
woman who was raped by a released inmate. The court conceded that
there is a valid public interest in protecting society from the
depredations of known dangerous individuals, but added that there
also exists a recognized public interest in rehabilitating and
reforming offenders. The court pointed out that the Temporary
Release Committee had the duty to exercise reasonable care to
avoid the release of a prisoner where to do so would not be found
just because subsequent events proved a release decision wrong.
In the Santangelo case, the record reflected that the release
decision did not entail a very thorough examination into the
releasee's background or character. The inmate was never inter-
viewed personally by the committee and appeared before the
committee only to have the conditions of release explained to
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him. His parole officer was not consulted, even though it was the
officer's recommendation that the inmate serve additional time.
Moreover, no psychiatric or psychological reports were
considered.

Despite these indications of lack of due care, the court
dismissed the plaintiff's claim because there was not sufficient
evidence before it to determine if the committee's decision would
have been any different had a more thorough examination been
undertaken. (Before negligence liability is assessed, it is
usually required that the negligence be proven to be the cause in
fact of the injury: Here, it could not be said that "but for" the
failure to take these diagnostic steps, the harm could have been
prevented.) Thus, the plaintiff failed to establish that the
committee knew or should have known of the dangers posed by its
decision to release. No liability was assessed.

Similarly, in Welch v. State,37 action was brought against
the State of New York claiming damages caused by the state's
negligence in paroling one Freddie Lee Davis, who had a history of
violent anti-social and deviant behavior and who had been incar-
cerated for viciously attacking and raping young women. It was
further alleged that the state was negligent in supervising Davis
as a parolee, thus causing the plaintiff permanent injuries when
the parolee struck her with a piece of lumber and threw her in a
river. The trial court dismissed the case and the plaintiff
appealed. The state appellate court affirmed the dismissal,
stating that the nature and extent of the state's duty of super-
vision, as well as the question of whether the released prisoner's
actions were foreseeable, can be put at issue only if the claim
sets forth adequate factual allegations supportive of the charge
of negligence on the part of the state. In this case, the terms
and conditions of the parolee's release were not set forth, nor
were there any factual allegations as to the manner in which the
state was negligent. The negligence of the state was not presumed
from the fact of the assault. No liability was imposed.

Note that in these two cases, the courts did not say that the
officers could never be held liable for what they did. On the
contrary, the liability claim in Santanqelo was the result of
failure by the plaintiff to prove that without negligence the
resulting decision by the agency would have been different, and,
in the Welch case, it was the failure of the plaintiff to bring
forth evidence sufficient to prove negligence on the part of the
officers.

In Thompson v. County of Alameda,38 decided by the California
Supreme Court in 1980, a five-year-old boy was sexually assaulted
and killed by a delinquent within 24 hours after the delinquent's
release by the county probation department. The parents filed
action against Alameda County for reckless, wanton, and grossly
negligent conduct in: (1) releasing the juvenile delinquent to
the community, (2) failing to give notice of the delinquent's
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propensities to the delinquent's mother, the police, and the
parents of the young children in the neighborhood, and notice of
the fact and place of release to the police and such parents, (3)
failing to exercise reasonable care through its agent, the
delinquent's mother, after his release, and (4) failing to use
reasonable care in the selection of its agent to undertake the
delinquent's custody. Basing its decision primarily on the
California law that provides immunity from liability for discre-
tionary acts by government employees and immunity in determining
parole or parole conditions, the trial court dismissed the case
and the parents appealed. The appellate court found no liability
because (1) the plaintiffs alleged no special or continuing
relationship between themselves and the defendant county and (2)
the decedent had not been a foreseeable or readily identifiable
target of the juvenile offender's threats.

The Court pointed out that warnings to the public upon
release of every offender with a history of violence and who had
made a generalized threat would not effectively protect the
public. Neither neighbors nor police could effect greater pre-
cautions if continually warned about new parolees returning to the
community. It is doubtful, also, that sufficient personnel exist
to satisfactorily carry out the warnings sought by the plain-
tiffs. The court observed that the mother, if warned, would not
have been likely to warn neighbors voluntarily that her son was a
threat to their safety.

In summary, the court ruled:

Whenever a potentially dangerous offender is released and
thereafter commits a crime, the possibility of the
commission of that crime is statistically foreseeable.
Yet the Legislature has concluded that the benefits to
society from rehabilitative release programs mandate
their continuance. Within this context and for policy
reasons the duty to warn depends upon and arises from the
existence of a prior threat to a specific identifiable
victim or group of victims . . . (citations omitted). In
those instances in which the released offender poses a
predictable threat of harm to a named or readily identi-
fiable victim or group of victims who can be effectively
warned of the danger, a releasing agent may well be
liable for failure to warn such persons.39

In Larson v. Darnell,40 a juvenile parolee raped and murdered
a 12-year-old girl. The court found immunity for the board even
if its decisions over whom to parole, when to parole, and where to
place the parolee were performed negligently, willfully, and
wantonly. Although the court noted that evidence of corrupt or
malicious motives or abuse of power might have brought about a
different result, the decision reflects a strong public policy
interest in protecting discretionary decisions. Larson draws the
boundaries of responsibility between board supervisory decisions
and officers administering board supervisory decisions.
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In the following cases, the potential liability recognized in
the above cases was proved: hence liability ensued.

In Grimm v. Arizona Board of Pardons and Paroles, 41 the
parole board and its members were sued for negligent release of
Mitchell Blazak, a diagnosed dangerous social psychopath who had
served one-third of a sentence for armed robbery and assault with
intent to kill. The parole board invoked the absolute immunity
defense, but this was rejected by the Arizona Supreme Court. The
court held that parole board members enjoy only qualified immunity
in the exercise of their discretionary functions. Relying on the
law, the court said that the Board had narrowed its duty in the
case from one owed to the general public (for which there is no
liability) to one owed to individuals (for which there may be
liability) by assuming parole supervision over, or taking charge
of, a person having dangerous tendencies. Liability was also
based on the finding that the release decision was reckless or
grossly or clearly negligent.

In jurisdictions like Arizona that reject the absolute
immunity rule and therefore allow liability, the central issue
becomes-when are parole board members reckless or grossly or
clearly negliqent in granting a parole release?42 There is no
definitive answer; however, courts tend to use the standards of
duty and foreseeability -- meaning whether there was a legal duty
of care imposed on the parole board members and whether, given the
facts in the case, the danger could have been foreseen. One
writer points out that a decision to release would be grossly
negligent if the entire record of the prisoner indicated violent
tendencies (as in Grimm), and there is no reasonable basis to
believe that the prisoner has changed.43

Another decision, Payton v. United States,44 was handed down
by a panel of the Fifth Circuit Court of Appeals on February 3,
1981. It was held that the United States Parole Commission can be
sued for negligence because it released a federal prisoner who
then kidnapped, raped, and murdered three women. The suit,
brought-under the Federal Tort Claims Act (not under Section 1983
or state tort), charged that the parole commission was negligent
when it released a federal prisoner who had been repeatedly diag-
nosed as a dangerous, homicidal psychotic while in prison, and who
had been sentenced to 20 years in prison for severely beating a
woman. Despite these warning signals, the prisoner's sentence was
reduced to 10 years and he was later granted parole in the custody
of a priest. He later killed three women. The court said that
the release of a prisoner in total disregard of his known propen-
sities for repetitive brutal behavior was not an exercise of
discretion, but, instead, was an act completely outside of clear
statutory limitations.

The court distinguished between the Commission's role as the
promulgator of paroling guidelines and its responsibilities in
applying the guidelines to individual cases. The court of appeals
said that the government would have been immune if the damage suit
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had attacked the government guidelines themselves, because the
dispute would then have concerned the selection of the appropriate
release policy, which by law has been committed to agency discre-
tion. In this case, however, the suit charged that the guidelines
for parole were not properly applied to this particular parolee.
This implies that the government enjoys immunity for drafting
parole guidelines, but not for their negligent application. The
court concluded by saying:

As government grows and the potential for harm by its
negligence increases, the need to compensate individuals
bearing the full burden of that negligence also increases
....Suits under the Federal Tort Claims Act provide
fair and efficient means to distribute the losses as well

a

as the benefits of a parole system.45

However, on subsequent rehearing by the Fifth Circuit, the
decision to release without supervision was held to be discre-
tionary and not, therefore, actionable under the FTCA. The court
noted that, had plaintiffs alleged the Parole Commission ignored a
required step of the decision-making process, such a claim would
be actionable. Alternatively, the court suggested, a claim would
be actionable where the Board could be shown to have breached a
duty sufficiently separable from the decision-making function to
be non-discretionary and, therefore, outside the judicial immunity
exception to the FTCA. The court, speculating as to the course of
arguments not made, also noted that the Board could have provided
for continued supervision of the parolee and that failure to do so
may have been an abuse of discretion.

In Hendricks v. State,46 a 1984 Oregon case, a rape and
assault victim claimed negligent release by the State Board of
Parole of the parolee proximately caused her injuries. The Oregon
court's analysis paralleled that of the Payton court and govern-
mental immunity for discretionary decision-making was affirmed.

The Alabama Supreme Court, hearing Sellers v. Thompson47 in
1984, also adopted a Payton analysis. Sellers was a Section 1983
action aqainst individual Parole Board members brought by the wife
of one of the murder victims of a parolee. The trial court found
no liability for the Parole Board member who had voted against
parole. The Sellers court found the negligence or wanton parole
claims to be immunized by the discretionary nature of the parole
release decision. However, the court held discretionary immunity
did not apply to the allegation that the Parole Board members
acted in excess of their statutory authority. The court found it
had to determine whether the pertinent statute imposed a
non-discretionary duty upon Parole Board members to obtain and
review a psychiatric report prior to making their ultimate
discretionary parole decision. Reading the statute narrowly, the
court found the statute could be read to authorize the Board to
cause a psychiatric evaluation to be made. However, the court
ruled no necessary statutory violation occurred when the Board
failed to order an evaluation.
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Mason v. State,48 a 1984 Colorado case, was a wrongful death
action brought by the widow of a man who had been murdered by a
parolee. The plaintiff alleged that the Board's release of the
inmate was a statutory violation because the Board knew or should
have known there existed a strong probability that the parolee
would violate the law and that his release from institutional
custody was incompatible with the welfare of society.

Appeal was taken solely on the issue of immunity. The
Colorado court held that under state statutory language, where the
state has liability insurance, public entities, including the
Colorado Parole Board (but not its members individually), are
deemed to have waived the defense of sovereign immunity. Because
the Board could be sued directly, the court found that the state
could be sued as the Parole Board's principal.

To summarize, decided cases strongly indicate that, although
suits by victims of crime challenging release decisions do not
usually succeed, liability may in fact be found in cases of
negligent release by board members, supervisors, or governmental
agents, but such negligence, given the offender's record, must be
gross or reckless. Mere negligence is not enough. Gross or
reckless negligence, however, cannot be defined with specificity
and must be decided on a case-by-case basis. The preceding cases
merely suggest general boundaries.

Legislative Remedy

A case decided by the United States Supreme Court in 1980
invites special attention because it is an indication of what
might and can be done legislatively to enable probation/parole
officers to avoid state tort liability based on negligence. In
Martinez v. California,49 a 15-year-old girl was murdered by a
parolee five months after he was released from prison, despite his
history as a sex offender. The parents of the deceased girl
brought an action in a California court under state law and
Section 1983 (such claims may also be filed in state courts at the
option of the plaintiff), claiming that state officials, by their
action in releasing the parolee, subjected the murder victim to a
deprivation of her life without due process of law and were there-
fore liable in damages for the harm caused by the parolee. The
trial court dismissed the complaint. The case eventually reached
the United States Supreme Court. The Supreme Court held: (1)
that the California immunity statute is not unconstitutional when
applied to defeat a tort claim arising under state law; and (2)
that parole board members were not held liable under federal law
because of the following:

The fourteenth amendment protects a person from
deprivation by the state of life without due process
of law, and, although the decision to release the
parolee from prison was state action, the parolee's
action five months later cannot be considered as
state action.
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Regardless of whether the parole board either had a
duty to avoid harm to the parolee's victim or
proximately caused her death, parole officials did
not "deprive" the victim of life within the meaning
of the fourteenth amendment.

Under the particular circumstances where the parolee
was in no sense an agent of the parole board, and
the board was not aware that a particular person, as
distinguished from the public at large, faced any
special danger, that person's death was too remote a
consequence of parole board's action to hold the
officers thereof responsible under Section 1983.50

Notice that the Martinez case involved, among other issues,
the constitutionality of a state statute passed by California
specifically granting absolute immunity to a public entity or a
public employee from liability under state tort law for any injury
resulting from parole release determinations. What the Martinez
case decided was simply that a state immunity statute is consti-
tutional when applied to defeat a tort claim against state
officials arising under state law. The court said that whether
one agrees or disagrees with California's decision to provide
absolute immunity for these cases, one cannot deny that the law
rationally furthers a policy that reasonable lawmakers may favor.
The case did not resolve the issue of whether a parole board
member, when deciding whether to release an inmate, is entitled to
absolute immunity as a matter of constitutional law. That issue
is still unresolved. Other states might, however, pass a similar
statute if they want to fully protect their officers from possible
liability for official acts under state law. This would be of
doubtless benefit to state probation/parole officers.

One other item needs to be discussed in the Martinez case.
The claimants in Martinez contended that liability ensued under
the fourteenth amendment of the Constitution. The United States
Supreme Court replied, however, that the amendment protects
persons only from deprivations by the state of life without due
process of law. State involvement must be present for liability
to ensue. Although the decision to release the parolee from
prison in this case was originally considered an act of the state,
what the parolee did five months after release could not be fairly
characterized as state action. The death in this case was too
remote a consequence of the parole officials' action to hold them
responsible under the federal civil rights law. This implies that
in federal litigation, a negligent initial decision to release is
vitiated by the passage of time.

LIABILITY TO THE INMATE OR PAROLEE - FUNDAMENTAL RIGHTS

Two recent cases involve Section 1983 claims against parole
boards alleged to have deprived plaintiffs of fundamental civil
liberties. In United States v. Irving,51 a 1983 7th Circuit
decision, the plaintiff claimed systematic racial discrimination
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against black inmates with respect to parole releases. In Jones
v. Eagleville Hospital and Rehabilitation Center,52 a 1984
Pennsylvania district court case, the plaintiff brought suit
against the Parole Board after a parole revocation occasioned by
the plaintiff's refusal to remove a skullcap with religious
significance to the plaintiff while participating in a drug
treatment program.

The Irving court found absolute immunity for Parole Board
members. However, the court noted the plaintiff's claim for
declaratory relief could still be addressed because evidence
tended to demonstrate impermissible discrimination on the part of
the Parole Board. The Jones court found the Parole Board not "a
person" within the meaning of Section 1983. With regard to the
hospital which terminated treatment on the plaintiff's refusal to
remove his skullcap, the court found that the parolee could
possibly make out a claim against it were he able to establish
that the action taken was "state action."

LIABILITY TO THE INMATE OR PAROLEE - PROCEDURAL RIGHTS

Parole boards are also subjected to suit for alleged due
process violations. Here, recent case law demonstrates an easier
compliance with notions of immunity. Partee v. Lane,53 1982,
found a summary of evidence relied on to deny parole was not
required by due process. Parole decisions are based on broad
discretion statutorily granted the parole authority. Further, the
Partee court held Parole Boards are absolutely immune from Section
1983 suits for actions taken when processing parole applications.

Adams v. Keller,
54 1983, was a Section 1983 action against

the Parole Commissioner for misapplication of youth parole guide-
lines. The court examined the factual basis for the plaintiff's
claim of abuse of discretion by the Parole Commission in setting
the plaintiff's parole date. The court found no evidence of bad
faith nor action outside the scope of authority by the Commis-
sioner. However, the plaintiff's claim of right to a new parole
hearing based on the Parole Commission's failure to consider the
plaintiff's response to rehabilitation when setting a parole date
was affirmed. The court found that, while Congress intended to
apply concepts of punishment, retribution, and deterrence in
passing the Youth Corrections Act, there was no indication that
Congress intended to totally abandon any consideration of rehabil-
itary potential.

In Corby v. Warden,55 1983, the plaintiff charged the State
parole hearing officer violated his constitutional rights by
intercepting mail explaining mitigating circumstances for the
alleged violation of parole. The court found the claim was based
on the hearing officer's acts as a judicial officer and that the
officer was, therefore, entitled to quasi-judicial immunity.

In three other 1984 suits against parole boards,56 courts
easily found immunity for decisions relating to granting, denying,
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or revoking parole. Walker v. Prisoner Review Board,57 while
finding failure of the Parole Board to allow the inmate access to
his file a violation of due process rights provided under statu-
tory law, specifically affirmed absolute immunity for official
actions. The court held the Board's consideration of various
newspaper articles would not be a violation of due process unless
the inmate had not been given an opportunity to refute the infor-
mation. The Board is entitled to consider a wide array of
information, and such information need bear no relation to the
crime with which the inmate plaintiff is charged. Finally, the
court noted the Seventh Circuit's holding that all tasks of the
Illinois Prisoner Review Board are adjudicatory in nature, meaning
that no distinction between ministerial and adjudicatory functions
was recognized. Therefore, Illinois parole officials enjoy
absolute immunity for virtually all official actions.

While there is inadequate case law to determine a trend, each
of the above three categories of parole board liability cases
exhibits a similar pattern of analysis and similar results.
Parole Boards may find careful analysis of the statutes under
which they operate to be a useful guide to procedural require-
ments. In addition, parole board counsel can advise as to
jurisdictional treatment of, particularly, quasi-judicial immunity
and abuse of discretion. One trend is clear. As some courts
become willing to limit immunity defenses, new suits are
encouraged and, therefore, filed by plaintiffs hoping to further
erode immunity concepts.

Whether a statement of reasons for denial is required is not
a totally independent issue, but rather is dependent upon one of
three factors:

State court interpretation of, or legislative
inclusion or exclusion within, a state administra-
tive procedure act;

State court interpretation of the state's constitu-
tion concerning due process, or;

The policy of an administrative agency.

In those states without a state Administrative Procedures Act, the
presumption would be that there is no right to an explanation of a
parole decision. However, as already mentioned, the vast majority
of states provided oral or written explanations of the parole
decision.

In any event, the field officer must remain alert to the
danger of giving gratuitous advice. The officer is not an
attorney and has no obligation to act as one.58 Any action by the
officer that gives the appearance of giving legal advice could
expose him to liability for giving bad advice and for practicing
law without a license.
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Most jurisdictions immunize parole board members from
liability for release of prisoners on parole. A few states,
however, notably Arizona, impose liability when parole board
members act recklessly, or grossly, or are clearly negligent in
granting the parole release.
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CHAPTER IX

CONDITIONS

A significant majority of field officers surveyed expressed
concern in three areas relating to the setting and enforcement of
conditions. The issue of greatest concern was potential liability
for special conditions that might be imposed, followed by poten-
tial liability for a condition requiring compliance with "any
other order of the supervising officer," and liability for unequal
enforcement of like conditions between different clients. In
light of this concern, the conditions are treated here out of
context, as separate issues.

A special condition is one that is not imposed as a matter of
course on all probationers or parolees. It is usually designed to
promote the rehabilitation of a specific client by requiring him
to avoid an environment felt not to be conducive to his rehabili-
tation, such as exposure to those people or situations that appear
to have brought him into the criminal justice system originally.
So long as a condition can reasonably be said to contribute both
to rehabilitation aims and the protection of society, the condi-
tion is likely to be held permissible;l however, a condition that
violates a probationer/parolee's basic constitutional right is
invalid even if it is rehabilitative of the individual or protec-
tive of society. Conditions are set only by the court or parole
board, and the field officer need not fear liability for their
imposition; however, he should be concerned with the enforcement
of conditions, both as matters of rehabilitation and practical-
ity. The best time to deal with such issues is before they are
imposed. A pre-sentence or pre-parole report should not include a
condition that is either overly difficult to supervise or open to
serious question as to its function or legality. For example, a
condition requiring church attendance would fall into this cate-
gory because of a potential conflict with the first amendment's
guarantee of the free exercise of religion.

A condition that is phrased in such a way as to require
compliance by the client with "any other order" of the supervising
officer can lead to serious problems for the officer. Such a
condition is not meant to be a "blank check" to the officer to set
conditions as he sees fit. It is not only illegal for an officer
to order a client to do something illegal or not to do something
legally required, but it is also not conducive to rehabilitation
to put the client in a position that would cause severe peer or
family conflict, such as ordering him to become an informant.

General rules can be stated that should give the field
officer ample guidance. First, a formal condition set by the
court or the board is generally acceptable. (Note the limitations
discussed in this chapter.) Second, a reasonable condition, such
as meeting with the officer at a certain time and place, is
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acceptable so long as it is imposed in good faith. Third, in
emergency situations, radical orders will be acceptable provided
they are imposed in good faith, are temporary and necessary under
a true emergency, and are not illegal. When faced with such a
situation, the officer can best protect himself by obtaining from
the client a written assent, or, if that is refused, a written
admission that the client is aware of the order and wishes to
challenge it. Fourth, substantial changes in set conditions
should not be made except under emergency conditions. Fifth, any
changes of an enduring nature must be made by the court or the
board or, depending on local rules, they must at least be
notified. An Oregon court has ruled, specifically, that a
probation condition added by a probation officer cannot serve as
the basis for revocation because the officer has no authority to
add conditions.2 In all events, the officer is obligated to
notify the client and, as with conditions in general, explain the
condition to the client.

Unequal enforcement of conditions can be the basis for a
lawsuit under the equal protection clause of the Constitution.
Unreasonable distinctions between individuals or classes of
individuals will expose the officer to personal liability. The
questions of reasonableness will be decided on a case-by-case
basis. Class distinctions and unequal enforcement based on race
or creed are extremely difficult to justify and should be avoided.

Several specific areas have been the target of judicial
examination recently. After a brief statement of the current law
on conditions in general, the remainder of the chapter will
consider the more difficult ones: (1) conditions that infringe
upon fundamental constitutional rights, (2) conditions that
infringe upon other rights, and (3) explanation of conditions to
the client.

CONDITIONS IN GENERAL

Roth probationers and parolees enjoy conditional freedom from
confinement. All jurisdictions impose some explicit conditions,
or standards of conduct, that the probationer or parolee is
expected to observe in return for his release. Data about the
number and variety of parole conditions are less abundant than
probation condition data because the number of authorities
imposing parole conditions is limited.

Conditions used in 75 percent of the jurisdictions require
parolees to:

Notify their parole officer about, or seek his
permission for, changes in residence or employment.

Make periodic reports to their parole officer.

Obtain permission for out-of-state travel.
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Observe limitations on the possession or ownership of
firearms and other weapons.

Obey the law.

The reservation of authority to impose "special conditions" is
even more popular: it is found in 89 percent of the jurisdic-
tions.4

Outside this core, state practices vary widely. At one
extreme, numerous conditions are imposed to spell out in detail
what a parolee cannot do, while at the other, few conditions are
set.5 The number of
to 20 in New Mexico.'

parole conditions range from 4 in Washington

Considering that there are about 1.5 million persons on
probation or parole at any time, the frequency of litigation
concerning the constitutionality and legality of conditions is
small. This is because a probationer/parolee realizes that he has
agreed to the conditions and is also aware of the possible conse-
quences of challenging them. It must be noted, however, that the
mere act of agreeing to the terms of probation/parole does not
mean that a legal challenge is foreclosed because of waiver.
Courts have said that some constitutional rights may not be
waived, particularly if the alternative to a refusal to waive is
incarceration or' non-release. This is tantamount to undue
influence or coercion.

As a general rule, the authority granting probation or parole
has broad discretion to set the terms and conditions thereof with-
in the statutory framework creating the disposition. Most author-
izing statutes suggest minimum conditions. The supplemental
discretion also conferred is not unlimited, however, and a chal-
lenged condition will not be upheld if it cannot be shown to bear
some reasonable relationship to the rehabilitative purpose under-
lying the probation and parole systems. As the core conditions
almost always are so related, challenges to them are few.

The balance of this Chapter deals with conditions that are
less often imposed. The material presented will illustrate that
the power to set conditions is limited and will discuss the
approach the courts take to determine whether a condition is
within permissible bounds.

CONDITIONS IMPINGING ON FUNDAMENTAL RIGHTS

Free Speech and Assembly

The concept of fundamental rights, like so many tools of
judicial analysis, is flexible. In almost all cases, however, the
first amendment guarantees of free speech and assembly are so
characterized. Two leading cases have accorded them this status
in the parole conditions content.
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In Sobell v. Reed,7 a federal parolee asserted that his first
amendment rights had been violated by an action of the Board of
Parole. Sobell was restricted by the board from going outside the
limits of the Southern District of New York " . . . without
permission from the parole officer." On a number of occasions
after his release, Sobell sought and obtained permission to travel
to, and to speak at, various places. However, on other occasions,
such requests were denied. Sobell charged that such denials
invaded his first amendment rights. The district court stated
that while there are differences between prisoners and parolees,
there are none that diminish the protections enjoyed by the latter
under the first amendment.8 After testing the restriction by the
same principles, such as: "where the (parole) authorities
strongly show some substantial and controlling interest which
requires the subordination or limitation of these important
constitutional rights, and which justifies their infringe-
ment . . . , "9 the court held that the board violated Sobell's
exercise of his rights of speech, expression, or assembly, except
when it could show that withholding permission was necessary to
safeguard against specificall described and highly likely dangers
of misconduct by the parolee.10

The second case, Hyland v. Procunier,11 involved a California
parolee. As a condition of his parole, he was required to obtain
permission from his parole officer before giving any public
speeches. The parolee's requests to give speeches about prison
conditions at a college campus were denied on two occasions on
grounds that the speeches might lead to student demonstrations at
the prison. The court stated that "California (and) federal law
has imposed the due process rule of reasonableness upon the
State's discretion in granting or withholding privileges from
prisoners, parolees, and probationers."12 The court found that
California made no showing that the condition imposed on Hyland
was in any way related to the valid ends of California's rehabili-
tative system. Thus, the court permanently prohibited the state
from:

1. Conditioning Hyland's parole on his seeking such advance
permission, and

2. Prohibiting any California state parolee from addressing
public assemblies held at the University of California
at Santa Cruz, when such prohibition is because of the
expected content of the speech. 13

Note that the Sobell and Hyland decisions suggest that the
parole board, its agents, officers, etc., must have or demonstrate
strong reasons for infringing on a parolee's first amendment
rights through conditions. Also note that the reasoning of these
cases has been extended to the probation area.

In Porth v. Templar14 the Tenth Circuit Court of Appeals
stated that probation conditions must bear a relationship to the
treatment of the offender and the protection of the public. "The
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case stands for the proposition that absent a showing of a
reasonable relationship between a release condition and the
purpose of release, the abridgement of a fundamental right will
not be tolerated."15 Thus, the implication in viewing this case
with the other two cases is that release conditions abridging
fundamental rights can be sustained only if the serve a legiti-
mate and demonstrated rehabilitative objective.16

These cases do not suggest, however, that the mere assertion
by a probationer or parolee that some right is embraced within the
first amendment will put that right beyond the reach of a properly
tailored condition.

In Porth v. Templar, for example, the probation condition
prohibited a long-time tax protestor from circulating or distri-
buting materials concerning the "illegality" of the Federal
Reserve System and the income tax, and from speaking or writing on
those subjects. The court of appeals held these restrictions were
too broad, but it approved a narrower condition prohibiting the
probationer from encouraging others to violate the tax laws.17

Another appeals court upheld a challenge to-a condition of
probation-that a convicted gambler associate only with
citizens, a potential restriction on his associational

Political rights traditionally have been accorded
status. Nevertheless, a former Congressman, convicted
law violations, was properly prohibited by a probation
from engaging in political activity.19

Other Fundamental Riqhts*

Association. Freedom of association is also protected by the
first amendment. Conditions restricting association with, for
example, persons of "disreputable" or "questionable" or "criminal"
character, may be invalidated by courts for vagueness or over-
breadth. The condition must be clear to the probationer or
parolee20 and also to the officer responsible for enforcing the
conditions.21 Unclear or vague conditions need to be clarified
further by the officer so that the probationer/parolee generally
knows which conduct is prohibited. For example, do local taverns
or bars come under the term "disreputable places?" This is
usually a matter of judicial or agency determination and therefore
varies from place to place.

law-abiding
rights.18

preferred
of election
condition

Reliqion. The "free exercise" clause of the first amendment
generally puts beyond the reach of government all questions of how
an individual chooses to regulate his religious life. In the
context of correctional institutions, this does not mean that
correctional authorities must permit or facilitate all practices
claimed to have a religious origin or motivation. In the

* The issue of search and seizure is taken up in Chapter XI,
Supervision.
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conditions context, the issue can arise if a probation or parole
condition purports to require that a convicted person attend
Sunday school or church services. Such a condition is improper.22

Privacy. The right of privacy has been the basis of arguments
challenging conditions that restrict relationships with family
members,23

course. 25
prohibit child-bearing,24 and limit sexual inter-
A condition is not invalidated merely because it

invades the fundamental right to privacy. Only where no
compelling state interest exists to overcome the individual's
right to privacy does the condition fail. The state therefore
bears the burden of establishing that a compelling state interest
justifies such condition. This varies from case to case. For
example, a condition that prohibits child-bearing would doubtless
be unconstitutional if imposed for driving while intoxicated, but
might be justifiable if the crime were infanticide.

Procreation. The litigation concerning abortion and contraception
tells us that the Constitution protects -- as an aspect of a
non-specific right of privacy -- the procreative function from
government regulation unless extremely well justified. In a
California case that antedated the development of this right to
its present status, a probation condition prohibiting a woman from
becoming pregnant without being married was struck down.26 It was
central to the court's reasoning that the probationer had been
convicted of robbery, and that there was no relationship between
robbery and pregnancy.

Travel. Another non-specific, but important, right protected by
the Constitution concerns travel. Banishment conditions, when
challenged, are usually invalidated as against public policy and
as not related to the offense.27 However, the limitation on
travel within a city or region may survive where firmly linked to
rehabilitory goals. Use of the Interstate Compact for the
supervision of parolees and probationers does not constitute
banishment.

However, travel at the instigation of a parolee may well be
controllable. In Berrigan v. Sigler,28 war protestors challenged
the federal parole board's denial of permission to make a trip to
North Vietnam. This prohibition was upheld because it was
consistent with the foreign policy interests of the United States
and because it was necessary in order for the board to fulfill its
duty to supervise those for whom it was responsible.

Self-Incrimination. Conviction does not void or lessen a person's
constitutional right not to testify against himself. Two courts
of appeals recently were faced with probation conditions regarding
tax returns. In one case, a probationer had been ordered to file
tax returns without claiming his fifth amendment privilege.29 In
the other, a probationer was ordered to file amended tax
returns.

3 0 The first of these conditions was held to be improper,
while the second was approved. In the latter case, while the
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filing of amended returns was called for -- and presumably
complete returns were what the court had in mind -- there was no
attempt to interfere with the probationer's possible exercise of a
constitutional right: he could comply with the condition,
literally, and on the amended return claim his fifth amendment
privilege. This would not violate the condition. Hence,
probation could not be revoked for exercising an explicit right.
In the former case, however, for the mere assertion of the right
not to incriminate himself, the probationer would open himself up
to revocation.

Another fifth amendment issue arises when the probationer or
parolee is required by a condition, regular polygraph tests, for
example, to disclose information which could be used against him
in a new criminal proceeding. In such circumstances, the result
of a fifth amendment challenge to the condition has turned on:
(1) whether the government could reasonably have expected
incriminating evidence to be forth-coming, (2) whether use
immunity was promised, and (3) whether fifth amendment rights were
voluntarily, knowingly, and intelligently waived.

In Minnesota v. Murphy,31 the Supreme Court clarified the
situation as follows:

[Al state may validly insist on answers to even
incriminating questions and hence sensibly administer its
probation system, as long as it recognizes that the
required answers may not be used in a criminal proceeding
and thus eliminates the threat of incrimination. 'Under
such circumstances, a probationer's "right to immunity as
a result of his compelled testimony would not be at
stake," and nothing in the Federal Constitution would
prevent a state from revoking probation for a refusal to
answer that violated an express condition of probation or
from using the probationer's silence as "one of a number
of factors to be considered by a finder of fact" in
deciding whether other conditions of probation have been
violated. . . . Id. 1147 n 7

A defendant does not lose this [fifth amendment]
protection by reason of his conviction of a crime.;
notwithstanding that a defendant is imprisoned or on
probation at the time he makes incriminating statements,
if those statements are compelled they are inadmissible
in a subsequent trial for a crime other than that for
which he has been convicted. Id. 1142

Minnesota does not, therefore, extend Miranda protections to
questioning of a probationer by a probation officer in a
non-custodial setting.
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VAGUENESS AS A LIMITATION

Courts have settled on no standards for interpreting
ambiguous conditions. Because such conditions may impinge upon
constitutional rights, probationers and parolees (or their
attorneys) may seek interpretation from probation and parole
officers. Judicial review of conditions, usually in the context
of revocation hearings, will generally incorporate officers'
interpretations of conditions. Officers, therefore, would find it
useful to make a written record of their interpretations or, in
order to prevent the need for judicial review, to request the
sentencing court or parole board imposing the vague condition for
an interpretation.

REASONABLENESS AS A LIMITATION

In addition to the requirements that a condition be related
to rehabilitation of the offender and that it not unduly interfere
with constitutional rights, the courts seem to insist that a
challenged condition meet a general test of reasonableness before
it can be enforced.

The following conditions have fallen, apparently because
there is such a test.

1. A probationer was ordered to abstain from alcohol for
five years. Evidence that he was an alcoholic led the
court to deny probation revocation when the condition
was violated.

3 5

2. A former serviceman convicted of accepting kickbacks
was placed on probation on condition that he forfeit
all personal assets and work without compensation
for three years, or 6200 hours. The condition was
struck down as unduly harsh in its cumulative
effect.33

3. A probationer was ordered to reimburse the
government for the cost of court-appointed counsel
and a translator. The condition was held
unconstitutional because it was not made excusable
if the probationer lacked the ability to pay.34

EXPLANATION OF CONDITIONS

Probationers and parolees must have knowledge of the
conditions they are expected to follow. Recent case law suggests
the wisdom of establishing the regular practice of providing the
offender with a copy of the release conditions.35 Rut courts will
generally infer a condition prohibiting criminal acts.36

One case speaks to the issue of explanation of conditions,
distinguishin
v. McCauley,37

that duty from that of merely informing. In Panko
a condition was held to be unconstitutionally vague
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as applied to the petitioner. The condition forbade the
petitioner from "frequenting" establishments selling alcoholic
beverages. The condition was struck down since there was no
evidence that the petitioner understood that the term "frequent"
meant "visit." This case implies that there may be a duty to
explain conditions.

Even if there is a duty to explain conditions sufficiently to
assist the offender in avoiding unintentional violations, the
scope of the duty is apt to be limited by a reasonableness
concept. It is not likely, for example, that the officer will be
required to anticipate and warn against every possible type of
violation. In a Ninth Circuit case in which revocation of
probation was being appealed, the probationer defended in part by
asserting that he had no specific notice that training foreign
military personnel would be charged as a violation of conditions.
(It was admitted that no law was violated, technically.) The
court of appeals was satisfied that the comments of the judge
condemning the probationer's former life as a mercenary, together
with the probation officer's warning to get rid of his guns, and
other comments were sufficient notice of the behavior required.38

WORK AS A CONDITION -- PAID OR VOLUNTEER*

It is a common practice to require probationers or parolees
to hold employment and/or perform community service work. While
such conditions are routinely upheld, they create potential
liability issues. In the case of a paid employee who is injured
or causes injury on the job, normal rules of respondeat superior
may be liable.

However, in the case of a volunteer work assignment, who
would be liable? Volunteers may not be covered by community
agency liability or medical insurance. Workmen's compensation
protection may not apply to volunteers. Ohio39 requires offenders
to pay a fee for liability insurance. Minnesota statutorily
covers probationers under a state compensation plan for injured
workers.40

Where the court requires York as a condition, judges are
usually protected from liability by an absolute immunity. Parole
boards enjoy a qualified immunity. Probation and parole officers
share those immunities insofar as they are exercising professional
discretion.

While there is as yet no precedent for guidance, it is likely
that a community service volunteer could do grievous harm to a
party who could then find no defendant capable of redressing the
injury. Would a probation or parole officer be liable for
arranging a placement without also arranging for insurance
protection? Would failure to insure or to make placements in an

* See Chapter V for a fuller treatment of specific tort
liabilities.
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agency insuring volunteers be considered ministerial and, thereby,
unprotected by traditions of immunity? To avoid potential
liability, probation agencies might purchase insurance to cover
volunteer work by offenders.

SUMMARY

This chapter has examined several issues concerning the
setting of conditions of probation and parole. While there is
rarely any dispute concerning conditions, problems can arise when
a special condition either infringes upon a fundamental constitu-
tional right or is not clearly associated with a rehabilitative
purpose. While officers indicated concern with the type of
condition relating to "any other order of the officer," associated
problems should be minor or non-existent when the officer under-
stands that the condition does not empower him to set a specific
condition not included in the court's order.

The so-called fundamental rights, such as "free speech," are
given special treatment by the courts. In the view of the United
States Supreme Court, any right so essential to our concept of
liberty that to do away with it would fundamentally alter our
political and social system is a fundamental right. Restrictions
in these areas will always be considered "suspect:" that is, such
conditions will be given a stricter review than other restric-
tions. Often validation of a condition is dependent upon
supplying the reviewing court with sufficient information to link
the government's interest in rehabilitation with the challenged
condition.

Work conditions may give rise to tort liabilities, particu-
larly in the case of volunteer placements. This risk may be

covered by agency insurance.
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MODIFICATION OF CONDITIONS AND CHANGES IN STATUS

This chapter addresses modification of conditions and changes
that can occur in the status of a probationer or parolee in
addition to revocation.

MODIFICATION

Changed circumstances after parole or probation is initiated
may require modification of the original terms. Modification may
be requested by the probationer or parolee or by the field officer
assigned the case by the supervisory court or parole board.
Modification may be toward easing conditions, or toward adding,
clarifying, or extending them. Typically, field officers seek
additional restrictions or increased supervision to increase the
likelihood of the offender's progress.

Because parole and probation officers may regularly initiate
revocation hearings, it is normally assumed such officers have the
right to suggest the need for modification or change of conditions
to the court or the parole board. In a few jurisdictions, parole
and probation officers themselves have the power to modify
conditions. In these jurisdictions, the officer may go ahead and
modify the conditions, but only if it is clear that authority to
modify conditions is given to the officer. The National Advisory
Commission on Criminal Justice Standards and Goals has recommended
that parole officers be authorized to carry out their requested
modifications pending parole board approva1.l

Most jurisdictions, either by legislation or court decisions,
do not authorize officers to modify conditions on their own
because this act is generally considered a judicial or board
function that cannot be validly delegated to the probation/parole
officer. In reality, however, many judges do in fact delegate to
the officer the power to modify or change conditions, or to
specify the details of an imposed condition (such as the need for
psychological treatment). It is also a common practice for judges
to provide that the probationer may be subject "to such other
conditions as the probation officer may deem proper to impose."

Modifying or changing probation conditions by the officer
alone, without authorization, must be avoided if at all possible.
It is proper for the officer to suggest that conditions be
modified or changed, but unless otherwise clearly authorized, only
the judge or board should make that change. If change or
modification by the officer is unavoidable (either because the
judge insists on such delegation despite invalidity or because of
emergency conditions), the officer is best protected against
liability by putting the modification or change in writing and
making sure that the condition is accepted by the client in
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writing. Once this is done, a copy should be sent to the judge or
board to inform this authority of the change.

In sum, officers should not modify or change conditions
unless clearly authorized by law or court decisions. As much as
possible, modifications or changes must be done by the judge or
court because they enjoy absolute immunity whereas the officer
does not.

There appear to be no clear due process standards for
modification. Case law suggests notice is probably necessary;
however, it is ambiguous as to the right to a hearing.2 Whether a
liberty interest may be at stake is as yet untested except by
analogy to the weak authority of the rescission cases.

As parole and probation officers raise their professional
standards, the possibility of an implied duty to seek modification
may arise. If, for example, a probationer or parolee is obviously
in need of a different supervision than that originally deemed
appropriate, a resulting victim -- injured by the inadequately
supervised offender -- may allege failure to seek modification is
an act of negligence, implying liability. For this reason, it is
crucial for officers to be aware of the supervisory authority
granted them by their particular jurisdiction.

RESCISSION

Except under extraordinary circumstances, some time passes
between the decision to release a prisoner on parole and the
person's actual release. During this period, the prisoner --
either explicitly or implicitly -- is expected to maintain proper
behavior as a condition precedent to release. Unfortunately, he
does not always behave so. This may give rise to a proceeding
before the parole board to rescind or annul the grant of parole or
to retard its effective date. (The same proceeding is sometimes
activated by the parole board's receipt of supplemental
information about the parolee, or by the prisoner's inability to
complete arrangements for an acceptable parole plan). To what
rights is the prisoner entitled in such proceedings?

That question is not directly answered by Morrissey v.
Brewer,3 Gagnon v. Scarpelli,4 nor by Greenholtz v. Inmates of
the Nebraska Penal and Correctional Complex.5 Morrissey and
Gagnon do not apply directly because the prisoner has not yet
begun to enjoy the conditional liberty which, the Supreme Court
held, was the occasion for the ripening of due process rights.
And, arguably, whatever state law may say about a prisoner's
entitlement to release on parole, a prisoner would seem to have
more than the "mere expectation" of release on which Greenholtz
turned, once the release decision has been made and communicated.

In Jago v. Van Curen, decided in 1981, the Supreme Court
addressed this issue. Van Curen had a parole hearing in 1974. He
was recommended for immediate parole and enrolled in pre-release
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classes; he was measured for civilian clothes. But within days,
the Ohio Adult Parole Authority received information that led it
to suspend the grant of parole and then to rescind it. Van Curen
was given no hearings in connection with these decisions.

Just before the case reached the Supreme Court, the Sixth
Circuit Court of Appeals held that parole in Ohio is purely
discretionary. But it also held that the notice to Van Curen gave
rise to a "mutually explicit understanding" that the prisoner
would be released, and that this was a sufficient "liberty"
interest to cause due process rights to attach. The Supreme
Court, without hearing oral argument, reversed in a brief pe
curiam opinion. The Court said that, at most, Van Curen had a
unilateral belief that parole would actually take place, and that
the parole authority never lost its full discretionary authority
to grant or withhold parole.

Van Curen does not foreclose all challenges to parole
rescission actions. It can be argued that the language of a state
parole law gives a prospective parolee a kind of "liberty"
interest and, hence, that rescission is subject to some procedural
safeguards. The customary parole law lacks this kind of specific
language, however, and most such claims will fail.

Prior to Van Curen, several courts of appeals had given
lengthy consideration to the rescission rights issue. These
decisions7 held that some process was due and that Wolff v.
McDonnell ,8 the Supreme Court's prison disciplinary procedure
case, should be the starting point for analysis of the specific
procedures required. These cases are now technically of little
significance, along with several

9
pertinent lower federal and state

court cases examining rescission. However, the Circuit Courts
cite Jaqo v. Van Curen, generally, as authority for the proposi-
tion that a person may have a protected property interest created
by state law or implied by state custom or practice. Lokey v.
Richardson,

10 the only court specifically affirming Van Curen,
qualifies its approval, saying:

We are cognizant of the weakness in the reasoning
underlying the Van Curen decision. As long as state
prison and parole officials manage to keep their
guidelines informal, unofficial and (especially)
unpublished, they do not create additional liberty
interests which may be protected by the 14th Amendment.
We do not, of course, imply that the Supreme Court's
intent is to create a disincentive to the formation of
clearly established guidelines in the administration of
prisons. Nevertheless, this may be a lamentable-
side-effect of the Supreme Court's continuing efforts to
provide prison administrators with the necessary
flexibility to operate efficiently in a day-to-day
context.11
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Justice Stevens' dissent in Van Curen is noted by the Second
Circuit in Iuteri v. Nardozo,12 observing that

because the majority [of the Supreme Court] relied upon a
statement by the Court of Appeals that Ohio law creates
no protected liberty interest, the question remains
whether the grant of a specific release date creates a
legitimate expectation of freedom so as to trigger due
process protection.13

The First Circuit cites Van Curen to imply a due process
requirement for a "conditioned," "revocable," and "temporary"
permit, suggesting that even a limited reliance interest entitles
a plaintiff to some procedural protection.

While some deference to Van Curen may remain,15 the majority
of the Circuit decisions view Van Curen as providing a contract
law basis for creating parole release interests for offenders.
Therefore, new lawsuits could be expected to focus on implied
contracts for release, created by custom or practice. When the
Circuit courts find a Supreme Court decision unsatisfactory, as
they appear to find Van Curen, inevitably the disputed issue is
presented to the Supreme Court again,, in a new factual setting,
for modification.

EXTENSION

Conviction of an offense authorizes the state to intervene in
the offender's life in specific ways authorized by statute. These
limits are in general rigidly observed because of the severe
nature of the infringements they impose on the rights of
individuals. A corollary of this rule is that once service of
sentence has begun, it is not subject to detrimental modification
(absent special circumstances not relevant here.)16 It also
follows that once a sentence has been served, jurisdiction is lost
over the offender.

To what extent do grants of probation and parole provide
authority to prolong a period of actual confinement beyond the
duration originally set? One possibility, which the courts have
not adopted, is to consider probation and parole time as the
equivalent of confinement, thus freeing the offender at the end of
the original period. While the states vary on the extent to which
they give credit for street time against the period of actual
confinement, there is agreement that entry into probation or
parole status extends the time during which consideration may be
given to imprisoning or reimprisoning the offender.

The question arises in several situations. In one, proceed-
ings are begun to revoke probation or parole within the probation
or parole term. In this case, even when the proceedings are not
completed within the usual period, the new decision is given
effect so long as the delay was not due to a lack of diligent
prosecution on the state's part. Thus, a parolee who absconds
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from supervision,17

delay the hearing,18
or a probationer who seeks continuances that
is not permitted to object that the proceed-

ings and decision are untimely. Similarly, a New Jersey court
held that the time for revoking New Jersey parole was extended
during the period the offender was serving a New York sentence
imposed while the offender was on parole, even though the New York
court made the sentence concurrent with the original New Jersey
sentence.19

The problem also arises when a new sentencing law comes into
effect after an offender's conviction. Here, a different result
is apt to occur. For example, California courts have held20 that
new penal laws extending the period of parole supervision may not
be given retroactive effect, at least for those paroled under the
more favorable terms of prior law. To do otherwise would run
afoul of the ex post facto clause, the courts said.

TERMINATION

The federal parole law provides that parole does not end
automatically at the conclusion of the term ordered, but contin-
ues until affirmatively granted after a termination hearing. The
statute provided the hearing had to be held within five years
when Robbins v. Thomas21 arose. In that case, the hearing was
five-and-one-half years after parole was granted. On the day
after the hearing, but before the parole commission made a
decision on termination, Robbins was arrested on a new charge.
The parole commission reopened its file to give consideration to
this fact, and decided to extend parole. Robbins argued that the
comission was without power to consider anything occurring after
five years or, in any event, after the termination hearing. The
Ninth Circuit Court of Appeals disagreed, finding that until
actual termination the commission could -- indeed, was expected
to -- consider relevant evidence.

The court went on to rule that the procedures to be followed
in such cases were equivalent to those provided for revocation
hearings. While the decision not to terminate parole does not
deprive a parolee of his conditional liberty, which would acti-
vate Morrissey rights, the statute appears to make termination
automatic in the absence of an affirmative finding that the
parolee is unlikely to respect the law. Thus, there is more than
a "mere expectation" of the termination benefit, and some process
is clearly due. Other courts could well choose a less-than-
Morrissey standard, however.

SUMMARY

A few jurisdictions authorize officers to modify or change
conditions, but most jurisdictions do not. Unless clearly
authorized by law or court decisions, an officer should not modify
or change conditions because possible liability attaches should
such conditions turn out to be unconstitutional or injurious to
the client or a third party.
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No clear due process standards have been set for
modification, but case law suggests that notice is probably
necessary. The rights in Morrissey do not apply to parolees in
rescission proceedings according to a 1981 Supreme Court ruling.
Extensions of probation or parole are generally frowned upon -
because they constitute further deprivations of freedom. When
probation/parole actually terminates is governed by state law, not
by a constitutional standard.
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CHAPTER XI

SUPERVISION

Field officers surveyed revealed a high degree of concern
about potential liability for disclosure of client background
information. They were equally anxious about liability to third
persons when there is a failure to disclose, and to the client
when there is disclosure. These matters are covered in this
chapter, along with the law of search and seizure as it applies to
probationers and the parolees, and the collection of funds from
clients.

DUTY TO THE CLIENT NOT TO DISCLOSE INFORMATION

Research failed to disclose more than one case discussing the
liability of a probation/parole officer to a client for the
disclosure of information about the client. One writer, however,
gives this opinion on the issue:

It is doubtful that such acts as the disclosure of
information to employers proscribing certain employment
would be deemed tortious. Federal officers can reveal
items of information from public records, such as records
of prior arrests or convictions, free of liability from
the tort of defamation. Regardless of the source of the
information, if it is accurate, no liability could arise
for defamation, since truth is a complete defense. As to
the tort of invasion of privacy, disclosure of items of
public record creates no liability. Also, releases of
information to a large number of persons is an essential
element of the tort of invasion of privacy; that element
would be lacking in the release of information to an
individual employer. Finally, the tort of interference
with a contract or a prospective contract can be
justified if the ultimate purpose of the disclosure
outweighs the harm to the plaintiff. The impersonal
disclosure of information to an employer to protect the
public or a third part

1
would appear to be within that

rule of justification.

In Anderson v. Boyd,2 the plaintiff parolee brought suit
against parole officers, claiming the defendants had knowingly
repeated false statements regarding the plaintiff's criminal
record to Idaho State Officials and local police authorities. The
court ruled that dissemination of information about a parolee to
persons outside the parole board does not relate to the parole
officers' duties in deciding to grant, deny, or revoke parole.
Therefore, absolute immunity does not extend to such conduct; at
most, parole officers would be entitled to executive, good faith
immunity for their alleged conduct.
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In addition to information gleaned from public records and
correctional files about the offender, probation/parole officers
frequently receive information directly from the client and the
officer's associates. If the client has a right to prevent the
dissemination of information from such sources, might he be able
to recover damages from the officer in a proper suit in the event
of disclosure?

As a matter of general law, apparently the answer is no.
Again, case law support for this conclusion is thin, but that in
itself is somewhat indicative of the weakness of the argument that
must be made to support liability. The question hinges on the
nature of the relationship between the probation/parole officer
and the client.

One of the closest examinations of the relationship was made
in a 1976 Washington criminal case.3 In that case, a parolee
contended that the trial court should not hear testimony from his
parole officer concerning statements he made voluntarily during a
telephone conversation. (Since there was no custodial
interrogation, the parolee could not argue successfully that
Miranda required suppression.) The defendant contended that the
relationship between parole officer and parolee is a confidential
one, that all communications between the two were thereby
privileged, and that to hold otherwise would undermine the
rehabilitation process envisioned by the parole system. The court
disagreed:

A parole officer's primary responsibility is to the
court, secondly to the individual being supervised. To
hold that each communication between the parolee and his
parole officer is privileged would close the lips of the
supervising personnel and allow the parolee to confess
serious crimes with impunity.4

It must be noted that, in the criminal context, courts
recognize a very high degree of need for relevant testimony. They
are reluctant, therefore, to expand the concept of privilege
beyond its traditional bounds -- lawyer-client, doctor-patient,
priest-penitent, husband-wife. While the civil law context is
different, there is no reason to expect the officer-client
relationship to be treated as confidential.

In Fare v. Michael C., 5 the request by a juvenile on
probation, who was suspected of murder, to see his probation
officer -- after having been given the Miranda warnings by the
police -- was not considered by the U.S. Supreme Court as
tantamount to his asking for a lawyer. Evidence voluntarily given
by the juvenile, even after he expressed a desire to see his
probation officer instead of a lawyer, was held admissible in a
subsequent criminal trial. The Court also addressed the issue of
confidentiality of information between probation officer and a
juvenile probationer, saying:
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A probation officer is not in the same posture with
regard to either the accused or the system of justice as
is [a lawyer]. Often he is not trained in the law, and
so is not in a position to advise the accused as to his
legal rights. Neither is he a trained advocate, skilled
in the representation of the interests of his client
before both police and courts. He does not assume the
power to act on behalf of his client by virtue of his
status as adviser, nor are the communications of the
accused to the probation officer shielded by the
lawyer-client privileqe. . . . In most cases, the
probation officer is duty bound to report wronqdoing by
the juvenile when it comes to his attention, even if by
communication from the juvenile himself. (underscoring
supplied)6

Although the above case involved a juvenile probationer,
there are strong reasons to believe that the principles enunciated
apply to adult cases as well. Constitutionally, therefore,
probationers/parolees do not have a right against disclosure of
information given to probation/parole officers: however,
disclosure may be prohibited by state law or agency regulation.

Some states have laws or administrative policies concerning
public record access and disclosure. A relevant law or agency
policy would supersede the general principles discussed here.
Hence, the reader should determine whether there is an applicable
law that might give rise to civil, criminal, or administrative
liability if such information is disclosed.

LIABILITY FOR FAILURE TO DISCLOSE CLIENT BACKGROUND
INFORMATION TO THIRD PARTIES

Probation/parole officers may be liable in a narrow set of
circumstances when a third person is harmed by a client about whom
there was no disclosure of background information. The leading
cases from the probation and parole settings are discussed
separately below.

Parole Officers

In Johnson v. State,7 a case decided by the California
Supreme Court, a parolee was placed with a foster parent, the
plaintiff. Shortly thereafter, the parolee assaulted the
plaintiff, who then brought suit alleging that the parole officer
had negligently failed to warn her of the youth's homicidal
tendencies and a background of violence and cruelty. The state
argued that this was a discretionary act by the parole officer and
thus immune. The court found that the consideration involved in
deciding whether to disclose background information was at the
lowest to no immunity. The state also argued that it owed no duty
of care to the plaintiff. The court rejected this and held the
state liable, stating:

-120-



As the party placing the youth with Mrs. Johnson, the
state's relationship to the plaintiff was such that its
duty extended to warning of latent, dangerous qualities
suggested by the parolee's history or character. . . .
Accordingly, the state owed a duty to inform Mrs. Johnson
of any matter that its agents knew or should have known
that might endanger the Johnson family. At a minimum,
these facts certainly would have included homicidal
tendencies and a background of violence and cruelty, as
well as the youth's criminal record.8

The court concluded that if a state parole officer failed to
consciously consider the risk to the plaintiff in accepting a
16-year-old parolee in her home and consequently failed to warn
the plaintiff of a foreseeable, latent danger in accepting him,
and that failure led to the plaintiff's injury, the state would be
liable for such injuries.

In the similar case of Georgen v. State,9 a state court found
liability against the New York Division of Parole for failure to
disclose the violent background of a parolee who was recommended
for employment to the plaintiff whom he later assaulted. The court
concluded that the plaintiff's reliance on the recommendation and
her complete ignorance of the danger posed by the parolee were
sufficient grounds to find a duty to disclose.

Rieser v. District of Columbia10 is perhaps the best known
case involving a parole officer where liability was imposed. The
facts of the case and the decision are complex, but are briefly
summarized here.

The plaintiff's daughter, Rebecca Rieser, was raped and
murdered by a parolee, Thomas W. Whalen. He had been assisted by
the District of Columbia Department of Corrections in finding
employment at the apartment complex where the victim lived. The
parolee was a suspect in two rape-murder cases at the time of
parole and, during his employment in the apartment complex, became
a suspect in a third murder of a young girl. Parole was not
revoked, but the parole board did advise the parole officer to
supervise the parolee closely. No warning was given to the
employer by the parole officer of the potential risk posed by the
parolee's presence. The employer was later warned by the police
of the parolee's record and his status as a suspect in the three
murders, but the employer did not do anything. Shortly there-
after, the parolee entered the victim's room and raped and
strangled her. The United States District Court for the District
of Columbia entered judgment on the jury's verdict awarding
damages in the amount of $201,633 against the District of
Columbia. The decison was appealed. The United States Court of
Appeals for the District of Columbia affirmed the award, stating
that the parole officer had a duty to reveal the parolee's prior
history of violent sex-related crimes against women to the
management of the apartment complex, as the employer of the
parolee, in order to prevent a specific and unreasonable risk of
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harm to the women tenants. The court stated that an actionable
duty is generally owed to reasonably foreseeable plaintiffs
subjected to an unreasonable risk of harm by the actor's (in this
case the parole officer's) negligent conduct.

Abron's position as a parole officer vested in him a
general duty to reveal to a potential employer Whalen's
full prior history of violent sex-related crimes against
women, and to ensure that adequate controls were placed
on his work. Placement of Whalen at McLean Gardens put
him in close proximity to the women tenants, with the
opportunity to observe their habits, and gave him
potential access to the keys to their apartments and
dormitory rooms. . . . The jury could conclude that a
breach of Abron's general duty would present a specific
and unreasonable risk of harm to the women tenants of
McLean Gardens therefore giving rise to a special duty
toward them.11

Probation Officers

In Meyers v. Los Anqeles County Probation Department,12

the California Court of Appeals decided that the county probation
department and its employees were not liable for failing to warn
an employer that a probationer was a convicted embezzler, thus
enabling the probationer to embezzle funds from the employer. In
this case, the probation department did not place the probationer
with the employer or direct him in his employment activities and
had no other special relationship with the employer. It was
irrelevant that the probationer was to devote some of his earnings
to court-ordered restitution.

The Liability Trigqer -- Special Relationships

Every person walking the streets faces some risk of harm at
the hands of a parolee or probationer. But it is not -- and could
not be -- the rule that in every case of actual injury, the
pertinent government agency or probation or parole officer will be
liable to the party injured. The cases in this section point to
the factor that is most likely to lead to actual liability.

The common element, the key, seems to be the concept of
"special relationship." Unfortunately, this concept is the type
into which courts tend to pour meaning on a case-by-case basis.
Based on a study of all the relevant cases, the Federal Probation
Service's legal adviser has concluded that the central
requirement necessary to give rise to a "special relationship" is
a reasonably foreseeable risk of harm to a particular person or-
narrow class. He explained this element as follows.

Reasonably Foreseeable Risk

The duty to warn arises when, based on the probationer's
(parolee's) criminal backqround and past conduct, the
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officer can "reasonably foresee" a prospect of harm to a
specific third party.

-- "reasonably foresee" means that the circumstances of
the relationship between the probationer (parolee) and
the third party, e.g., employer and employee, suggest
that the probationer (parolee) may engage in a criminal
or anti-social manner similar, or related to, his past
conduct.

-- e.q., (1) a rapist in an apartment complex or T.V.
repair job;
(2) an embezzler in a bank or financial
company:
(3) a drug user in a pharmacy or hospital; RUT

NOT

(1) a family assaultist in an apartment
complex. (This would be to members of his
family, assuming he has not demonstrated a
general violent disposition.)
(2) financial scheme criminal who starts a
"home security" business. (The risk is to
burglarize homes or sell plans, which is not
similar or related to his criminal conviction.
Also, the clients would be general, not
specific possible victims.)13

Another element which the above liability cases have in
common, aside from foreseeability, is reliance. In Johnson,
California officials prevailed upon the plaintiff to accept the
parolee as a foster child; in Georgen, the officers persuaded the
plaintiff to hire the parolee: and in Rieser, District of Columbia
officials found the parolee the job and permitted him to remain in
a position to prey on women even as evidence mounted that he was a
rapist. In all these cases, the injured parties had reasons to
believe that the clients were competent to do the work and not
prone to commit violent acts. It would seem, therefore, that
liability is slim in cases where reliance on the act or judgment
of a probation/parole officer is absent. An example would be the
Myers case where the California Court of Appeals decided that the
officers were not liable for failing to warn an employer that the
probationer was a convicted embezzler. This was because the
probation department did not place the probationer with the
employer nor direct him in his employment activities, nor have
any other special relationship with the employer.

While the above cases deal with failure to disclose, the act
of disclosure may lead to a probationer/parolee not getting the
job; hence the probationer/parolee may sue. Chances of liability
in these cases are slim because the disclosure may be justified
under the concept of "protection of society." A legally sound
policy for the department to adopt, however, is one which makes
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disclosure or non-disclosure optional in those cases where a
probationer/parolee obtains a job on his own and without the help
of the department. This protects the officer either way in that
if he discloses the record, the policy protects him: conversely,
if he does not disclose, there is no liability because such
disclosure is optional.

There are departments that require disclosure by the officer
to the employer of the employee's record, even if the employee
obtained employment on his own. This policy carries added risks
for the officer because failure to disclose would then amount to
negligence of duty or a violation of policy. The better policy is
to make disclosure or non-disclosure optional, as recommended
above.

OTHER SUPERVISION ERRORS

Failure to warn where there is some duty to do so is not the
only circumstance that could give rise to liability to third
parties. Deficiencies in the whole range of a field officer's
responsibilities are pregnant with possibilities. One of the best
examples of this is Semler v. Psychiatric Institute,14 decided by
the Fourth Circuit Court of Appeals in 1976, which resulted in a
finding of liability.

Semler needs full discussion in view of its convoluted
facts. The case was a negligence action under Virginia law. It
was brought by Helen Semler to recover damages for the death of
her daughter, who was killed by John Gilreath, a Virginia
probationer. Gilreath had been prosecuted for abducting a young
girl in 1971. Pending his trial, Gilreath entered the Psychiatric
Institute of Washington, D.C., for treatment. The doctor said
that he thought Gilreath could benefit from continued treatment
and that he did not consider him to be a danger to himself or
others as long as he was in a supervised, structured environment
such as was furnished at the Psychiatric Institute. In August
1972, Gilreath pleaded guilty. His 20-year sentence was
suspended, conditioned on Gilreath's continued treatment and
confinement at the Institute.

A few months later, on the doctor's recommendation and the
probation officer's request, the state judge allowed Gilreath to
visit his family for Thanksgiving and Christmas. Subsequently,
again on the recommendation of the doctor, the judge allowed
additional passes, and early in 1973 he authorized the probation
officer to grant weekend passes at his discretion. In May 1973,
the doctor recommended that Gilreath become a day care patient so
that he could go to the hospital each morning and leave each
evening. The probation officer transmitted this recommendation to
the judge, who approved it.

In July 1973, the probation officer gave Gilreath a 3-day
pass to investigate the possibility of moving to Ohio. The
probation officer later gave Gilreath a 14-day pass so he could
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return to Ohio to prepare for a transfer of probation to that
state. The officer approved each of these trips after discussing
them with the doctor. Neither pass was submitted to the state
judge for approval. On August 29, 1973, the doctor, assuming
Gilreath would be accepted for probation in Ohio, wrote the
probation officer that Gilreath had been discharged from the
Institute.

The Ohio probation authorities, however, rejected Gilreath's
application for transfer. Gilreath telephoned this news to his
probation officer, who instructed him to return to Virginia. On
September 19, 1973, Gilreath visited his doctor, who told him he
should have additional therapy. The doctor did not restore
Gilreath to day care status, enrolling him instead in a therapy
group that met two nights a week. As an out-patient, Gilreath
first lived at home and later alone, working as a bricklayer's
helper. Gilreath told the probation officer about this
arrangement, but the officer did not report it to the judge. In
late September, the officer was promoted and a new probation
officer was assigned to Gilreath on October 1. Gilreath killed
the plaintiff's daughter on October 29, 1973.

In allowing the plaintiff's claim, the appeals court stressed
that the requirement of confinement until release by the criminal
court was to protect the public, particularly young girls, from a
foreseeable risk of attack. The special relationship created by
the probation order imposed a duty on the government and the
probation officer to protect the public from the reasonably
foreseeable risk of harm at Gilreath's hands that the state judge
had already recognized. The plaintiff was awarded $25,000 in
damages, with the probation officer liable for one-half.

The facts in the Semler case are rather unique and, because
of that, its applicability to other probation cases is doubtful.
An old adage states that "hard facts make bad law." Nonetheless,
it appears crucial in Semler that the probation officer in effect
changed the status of the probationer from that of a day care
patient to an outpatient without authorization from the judge.
The probation officer gave Gilreath more liberty than the judicial
order allowed. The result in the case would most probably have
been different had the actions of the probation officer and the
doctor been in accord with a judicial order, even if the young
girl died. The judge himself could not possibly be liable because
of the absolute immunity defense. Carrying out the orders of the
court is a valid defense in liability cases, unless those orders
are patently illegal or unconstitutional.

Special note should be taken of the way in which Semler
differs from the cases in the preceding section. Unlike Johnson,
Georqen, and Rieser, the plaintiff in Semler did not allege that a
risk of harm to her daughter was foreseeable. The decedent was
simply a member of the general public. While the Semler court
used the term "special relationship," it used it in an entirely
different way than in the other cases. The potential consequences
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of the Semler precedent are significantly more worrisome as a
result.

It should also be noted that the kind of conduct that might
have defeated liability in Semler was quite different from the
companion cases. The state court in Semler knew all of the facts
concerning Gilreath's background. What was not communicated was
his present treatment status, information the court might have
used to keep the probationer in check. In Meyers and the other
cases, it was the party injured who did not receive information.

Finally, in Semler there was a unique breach of orders
factor. When the physician and probation officer ceased to
involve the judge in making decisions about Gilreath, they
arrogated to themselves power that was not theirs to exercise.
They could not do this without also accepting the consequences of
their actions.

IS THERE AN ENFORCEABLE RIGHT TO SUPERVISION?

People v. Beckler15 focused on the plight of a defendant who
was rejectd by the treatment program to which the court assigned
him. The court ruled that the defendant had a statutorily created
interest in remaining under supervision. Consequent due process
required notice, hearing, right to confront and cross-examine
adverse witnesses, and disclosure of evidence against the
defendant used by the agency in refusing him further treatment.
The procedures were utilized to insure that the agency ruling had
not arbitrarily disregarded the defendant's interest in super-
vision. Beckler merely suggests supervision may not be denied
without due process where statutes so provide. While the case
presently stands alone, its inherent logic constitutes a forceful
argument for compliance by officers working under provisions of
similar statutes. Beckler stands for a right to due process, not
a right to supervision.

SEARCH AND SEIZURE

Our survey of field officers revealed significant concern
with parole and probation conditions requiring released offenders
to waive fourth amendment protections concerning searches and
seizures, and with searches in the absence of waiver conditions.
This concern appears fully justified by the complexity of the law
in this area and by the frequency with which a search problem may
be encountered. These factors suggest a need to give consider-
ation to applicable search law here: they also suggest that parole
and probation agencies need to maintain surveillance of develop-
ments in this area and provide training on an on-going basis.

History

By its terms, the fourth amendment appears to apply to
probationers and parolees as fully as to other citizens. The
amendment provides:
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The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be
seized.

A 1976 law review commentary observed that "in the past,
courts have relied on express waivers by paroleees or probation-
ers, or have invoked the 'act of grace' and 'constructive custody'
doctrines in order to strip released offenders of virtually all
the fourth amendment guarantees afforded ordinary citizens."16 In
the last decade, courts began to re-appraise this tradition. As a
result, some new doctrines have emerged and the entire field may
be considered unsettled.

Validity of Waiver Conditions

There is some authority for the proposition that a parole or
probation condition waiving fourth amendment protections is
illegal or ineffective. In one case where a consent to search had
been signed by a state parolee, it was thrown out by a federal
court in a collateral challenge.17 The court reasoned that since
the prisoner could only secure his release on parole by accepting
the condition, his consent was not voluntarily given. The
prospect of eight years of additional confinement was coercive,
the court said.

Even in the Ninth Circuit, where a waiver condition is
recognized as valid, the terms of the condition must be narrowly
drawn. The court of appeals there disapproved as overly broad a
condition that appeared to extend the benefits of a federal
probation condition to all "law enforcement officers."18 This
holding was also based on the coerciveness of the circumstances
that give rise to a consent waiver. The condition that was
approved provides: "A probationer must submit to a search of her
person or property conducted in a reasonable manner at a reason-
able time by a probation officer."19 Such a condition, the court
said, would meet the reasonableness requirement of the fourth
amendment by properly balancing the relevant governmental and
individual interests.

Sometimes, the relevant condition is one that authorizes
unannounced visits by a probation/parole officer to the residence
of an offender. Such a condition may be useful because, once
lawfully on the premises, the officer may see (or detect through
other senses) information that activates some exception to the
warrant requirement of the fourth amendment. Such a situation
arose in United States v. Bradley.20 There, a Virginia parole
officer received information sufficient to support a warrant that
the parolee had a firearm in his possession. Some six hours
later, acting under a visitation condition, she went to his
residence and conducted a search, locating a weapon secreted in a

-127-



closet. This evidence was used to convict the parolee in a
federal criminal trial. The Fourth Circuit Court of Appeals
reversed, holding that the warrant requirement was a rigid one.

We therefore hold that unless an established exception to
the warrant requirement is applicable, a parole officer
must secure a warrant prior to conducting a search of a
parolee's place of residence even where, as a condition
of parole, the parolee has consented to periodic and
unannounced visits by the parole officer.21

In a follow-up case, the Fourth Circuit applied this rule to
a probation revocation proceeding.22 This accords with the weight
of authority that search and seizure law does not apply differ-
ently in parole and probation cases.

Warrantless Searches Absent Waiver Conditions

There are a number of competing views concerning the
circumstances in which a probation/parole officer can search a
client without a warrant. Several courts have created rationales
for a reduced expectation of privacy by probationers and parol-
ees.23 Where a probation or parole officer has no probable cause
upon which to obtain a warrant but requires the power to search as
an integral part of his supervisory function, courts have analo-
gized to administrative search warrants to uphold searches, with
or without warrants.24

As to the role of law enforcement personnel, however, there
is substantial unanimity. A law enforcement officer must fully
comply with the fourth amendment before searching a parolee or
probationer. Several Ninth Circuit decisions lay down supple-
mental rules, which appear to be generally sound. In the event
that police seek to induce a probation officer to exercise his
power to search, the probation officer may accommodate the request
if he believes the search is necessary to the proper functoning of
the probation system.25 A probation/parole officer ma
aid of law enforcement personnel to expedite a search,26

enlist the
subject

again to the limitation that the primary purpose is probation/
parole-related and not a subterfuge for a more general law
enforcement goal.

The decisions concerning warrantless probation/parole-related
searches by probation/parole officers differ substantially.

Fourth Amendment Fully Applicable. This is the Fourth Circuit
view. It was originally enunciated in a 1950 case27 and was
recently reaffirmed in Bradley (parole) and United States v.
Workman28 (probation). The Eighth Circuit, in 1984, found a
parole officer may be liable for violation of a prisoner's civil
rights where information leading to revocation of parole was
obtained unconstitutionally.29

Among the states, Iowa30 and Washington31 courts have
rendered decisions holding that fourth amendment protections
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extend to released offenders involved in new criminal proceedings.
The Washington court also held, however, that the fourth amendment
had less force in a probation revocation proceeding: hence, it
would permit that use of evidence suppressed from a criminal
trial. The Iowa court specifically declined to indicate the rule
it would follow in a parole revocation situation.

These cases must not be taken to mean that there is no
difference between a probationer or parolee and the ordinary
citizen. The Fourth Circuit and Washington specifically consider
the individual's status as a releasee to be relevant to what
constitutes the probable cause necessary to obtain a warrant.
And, of course, saying that the fourth amendment applies means
that exceptions to the warrant requirement apply and will
legitimate searches of offenders whenever they would do so for a
member of the general public.

Probable Cause Not Required for Offender Search. At the opposite
end of the spectrum is the view exemplified in People v.
Hernandez.32 In that case, a California parolee was told that his
status deprived him of the right to insist on fourth amendment
guarantees with respect to personal and automobile searches
initiated by correctional authorities. The case was decided in
1964. In light of its age and developments in probation and
parole law since that time, it is open to question whether so
stark a view could be ado ted today, or could withstand review.
Since Morrissey v. Brewer33

and Gagnon v. Scarpelli,34 it has been
clear that parolees and probationers are not bereft of substantial
constitutional rights.

Some Reason, But Not Probable Cause, Required. In companion
cases35 in 1975, the Ninth Circuit Court of Appeals gave full
consideration to the search rights of probationers and parolees.
In each instance, the court concluded that a test of reasonable
necessity, relative to the enforcement of the probation and parole
systems, which is explicitly below the "probable cause" threshold
of certainty, was held justified by the diminished expectation of
privacy -- the central value protected by the fourth amendment --
that inheres in the parole status. In a balancing process, the
need for effective law enforcement is held to outweigh the
probationer's interest.

Reasonable Basis Variations. Probably the most widely adopted
view neither denies that the offender has fourth amendment rights
nor treats him as virtually indistinguishable from members of the
general public. This final view, rather, holds that a warrantless
search is legitimate whenever a probation/parole officer has
reasonable cause to believe that the parolee or probationer is
violating, or is about to violate, a condition.36 The exact words
of the judicial test vary from state to state, but the result is
the same. For example, in People v. Anderson,37 a warrantless
search was approved where the parole officer had "reasonable
grounds" to believe there had been a violation. The language in
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People v. Santos38 was "reasonable suspicion." In State v.
Williams,39 it was '*sufficient information to arouse suspicion."

Slightly different language but similar reasoning was
employed by the Pennsylvania Court in a 1982 case, Souders v.
Kroboth.40 Here, the plaintiff was arrested by defendant parole
board agents for failure to report regularly to his parole agent
in violation of his Board-approved parole plan. Defendants, after
a pat-down search of the plaintiff, yielded a pipe with a
"distinct odor of marijuana about it," placed the plaintiff in
prison custody, and then proceeded to search the plaintiff's home,
informing the plaintiff's wife, upon being queried by her, that
they needed no search warrant because the plaintiff was a
parolee. The search discovered marijuana and drug paraphernalia.
A revocation hearing was held and the board revoked the
plaintiff's parole.

The court hearing the plaintiff's subsequent suit did not
find it necessary to determine whether the exclusionary rule
applied to revocation hearings because, it ruled, the officers,
acting in good faith, were entitled to qualified immunity. The
court noted that, while several courts had found the exclusionary
rule inapplicable to probation and parole revocation proceedings,
other courts would have applied the rule. "Good faith,"
therefore, seems, for the Souders court, to have become a form of
reasonableness.

It is not surprising that reasonableness should be a popular
argument. After all, the fourth amendment does not proscribe all
warrantless searches. It only bars those that are unreasonable.
The above tests seek safe haven by adopting the amendment's
"reasonableness" rationale. When a court concludes that the
behavior under review was reasonable (no matter what other word it
attaches), it is also saying it was constitutional.

When courts apply this approach, they often say that the
totality of the circumstances must be considered, including the
complaining party's status as a probationer or parolee.41 This
means, of course, that the amount of information required before
action can be taken is less than in the case of a member of the
general public.

The reader should realize that the foregoing categorization
is artificial. It is more accurate to think of search and seizure
law as a line along which various jurisdictions are arranged
according to the relative amount of triggering information
insisted upon by a reviewing court. In order to act properly
within his jurisdiction, the probation/parole officer will have to
consult local authorities.

VIOLATIONS - REPORTING

This issue concerned almost all respondents although the law
is fairly clear. Generally, an officer has a duty to report
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violations to the court or parole board. He has the duty to
maintain close contact with and supervision of the probationer/
parolee in the interests of rehabilitation and protection of the
public.42 We found no cases in which liability arose from an
officer's failure to report a violation and a subsequent crime or
tort committed by a client. However, see the discussion of Semler
v. Psychiatric Institute in the preceding chapter for a case in
which liability attached when a change in treatment status was not
communicated.

For a discussion of violations as an aspect of revocation,
see Chapter XII, infra.

COLLECTIONS - RESTITUTION

A probation officer generally cannot assess the amount of
restitution. If an amount is not specified in the order of
probation, none may be collected.43 The court must provide the
probationer with a specific amount to be paid as restitution. It
is improper to delegate that authority to the probation super-
visor.44 The basic premise here is that the imposition of
restitution, as with any other part of a sentence, is by statutory
authority granted to the court and therefore the court must
determine the amount.45 The imposition of probation conditions is
the duty of the court and cannot be delegated. Again, the only
exception is if otherwise specifically provided for by law.46

Once restitution has been ordered, it becomes the responsi-
bility of the probation officer or the department, depending upon
organizational structure, to handle and disburse funds received
from the probationer in a proper manner. The order of the court
will include the party to whom restitution is due, as well as the
amount. While in some cases the order may state something less
than a specific name, such as a company, it is the duty of the
officer to pay out the funds to the proper party.

No personal responsibility accrues unless the officer is
given the duty of disbursing the funds. In most cases, a separate
office is maintained to handle payments by the probationer and
disbursements, in which case the department, not the individual
officer, is responsible. If the officer is responsible, he may be
held liable for improper disbursement. No funds may be disbursed
to anyone other than the party named in the order of the court.
Thus, an officer was held liable for having aid restitution money
to a relative of a court-ordered recipient. 47 In this situation,
restitution was to be paid through the probation office, but the
supervising officer ordered the office to pay funds to the
recipient's sister with whom the recipient was living. The
officer was found by the court to be exercising action outside the
duties of his office.

If restitution is being paid directly by the probationer, the
officer may be responsible for assuring payment, but only insofar
as his supervision duties allow him to know the facts. Therefore,
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if the officer is not aware of the failure of the probationer to
make payments after exercising proper diligence, he will not be
liable. If he is aware, there is a duty to report the matter to
the court as a violation of conditions, at which point there will
be no liability on the part of the officer.48

While the imposition of a fine or restitution by the court as
a condition of probation is obviously constitutional, the U.S.
Supreme Court has recently held in Bearden v. Georgia49 that a
judge cannot properly revoke a defendant's probation for failure
to pay a fine and make restitution -- in the absence of evidence
and finding that the probationer was somehow responsible for the
failure, or that alternative forms of punishment were inadequate
to meet the state's interest in punishment and deterrence. Simply
stated, if a probationer/parolee cannot pay a fine or restitution
because he is indigent, his probation/parole cannot be revoked
unless alternative forms of punishment are inadequate. On the
other hand, if the probationer/parolee has the financial capacity
to pay, but refuses to pay, revocation is valid.

GENERAL SUPERVISORY LIABILITY

A 1984 case, Acevedo by Acevedo v. Pima City Adult
Probation,50 explored supervisory liability in the context of
possible immunity. The court noted that the primary reason for
judicial immunity from civil actions was to assure that judges
would exercise their function with independence and without fear
of consequence. While the doctrine is not limited to judges, it
may not be extended to probation officers in its entirety:

...[N]ot all activities of a probation officer in
supervising a probationer are entitled to immunity.
Much of the work of a probation officer is administrative
and supervisory. Such activities are not part of the
judicial functon; they are administrative in char-
acter. . . .

A probation officer may not assert immunity unless
the officer is acting pursuant to or in aid of the
directions of the court. In the instant case, evidence
indicated probation officers acted contra court direc-
tive. . . . Sentencing court specifically prohibited the
probationer from having any contact with minors. Any
possible claim to immunity ceased when officers ignored
the specific direction of the court.

SHOULD THE PROBATION OFFICER HAVE GIVEN PROBATIONER
THE MIRANDA WARNINGS WHEN ASKING QUESTIONS?

The case of Minnesota v. Murphy, decided by the U.S. Supreme
Court in 1984 and discussed more extensively in Chapter XII on
Revocation, answers most of the concerns on this issue. The
effect of the Murphy decision may be summarized as follows:
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SHOULD THE MIRANDA WARNINGS BE GIVEN BY THE PROBATION
OFFICER IF THE EVIDENCE OBTAINED IS TO BE ADMISSIBLE?

Revocation Trial

Not in custody No No, unless
probationer
asserts right

In custody Depends upon
state law

Yes

The crucial question then is: When is a probationer in the
custody of a probation officer? This was not answered satis-
factorily in Murphy. All the Court said was: "It is clear that
respondent was not 'in custody' for purposes of receiving Miranda
protection since there was no formal arrest or restraint on
freedom of movement of the degree associated with formal arrest."
It is therefore clear that a probationer who is under arrest is in
custody, but what about other instances? From a study of court
cases, the rule appears to be: If after the interrogation, the
officer intends to let the probationer leave, then the probationer
is not in custody. Conversely, if the officer during the
interrogation had no intentions of allowing the probationer to
leave after the interrogation (either because of prior information
of the probationer's activities or because of answers during the
interrogation that convince the officer that the probationer
should be placed under custody), then the probationer is under
custody and therefore the rules as summarized above apply.

What about cases where initially an officer did not intend to
place the probationer in custody, but as the interview develops
the officer feels that the probationer, because of incriminating
response, should now be placed in custody? In these cases, the
probationer is considered to be in custody at that point in time
when the officer decided that the probationer should not be
allowed to leave. At that stage, the Miranda warnings must be
given if answers obtained are to be used during a subsequent
criminal trial. Obviously, that determination is subjective.

There is a distinction therefore between supervisory
interrogation (where the Miranda warnings need not be given) and
custodial interrogation (where the Miranda warnings must be given
if the evidence is to be used in a criminal trial, or in a
revocation proceeding, if state law so provides). The Murphy case
involved a probationer, but there are reasons to believe that the
principles should apply to parole cases as well.
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SUMMARY

This chapter deals with the issue of disclosure of a client's
record, and also considers liability for improper supervision. In
the area of searches, the constitutional issues are unsettled and
great variation exists between jurisdictions. In the area of
violations, the law is clear: the officer has a responsibility to
inform the court, but considering the pragmatic need for
discretion on this point, it was not surprising to find no
decisions in this area. Monetary collections should be carefully
handled by the field officer. Generally, an officer must give the
Miranda warnings if the probationer is in custody and if the
evidence obtained is to be used in a criminal trial.
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CHAPTER XII

REVOCATION

The release of an offender on probation or parole implies
that, in the best judgment of the releasing authority, the
releasee will thereafter respect and abide by the law and observe
the conditions of release. Unfortunately, this expectation is not
realized by about one fourth of the parolees and one sixth of the
probationers. Consequently, situations are frequently encountered
that warrant consideration of revocation of probation or parole.
All field officers need an awareness of the basic legal principles
that govern revocation, as well as their agencies' detailed
procedures.

The controlling judicial decision in this area is Morrissey
v. Brewer,l a 1972 Supreme Court case. The following year, the
Court said it did not perceive a difference between parole and
probation revocations as far as the requirements of due process
are concerned;2 hence, the following discussion of Morrissey
applies to both systems.

MORRISSEY V. BREWER

The Factual Setting

Morrissey was convicted of passing a bad check in Iowa in
1967. Upon a plea of guilty, he was sentenced to seven years in
prison. He was paroled in June 1968. Seven months later, at the
direction of his parole officer, he was arrested in his hometown
as a parole violator and held in a local jail. A week later,
after review of the officer's written report, the Iowa Board of
Parole revoked Morrissey's parole, and he was returned to prison.
Morrissey received no hearing prior to revocation.

Morrissey allegedly had violated the conditions of his parole
by buying a car under an assumed name and operating it without the
permission of his parole officer. He also gave a false address to
the police and an insurance company after a minor traffic
accident. Additionally, Morrissey obtained credit under an
assumed name and failed to report his residence to his parole
officer. According to the parole officer's report, Morrissey
admitted certain of these technical violations of parole
regulations.

After his parole was revoked, Morrissey exhausted his state
remedies and filed a habeas corpus petition in federal district
court. He charged it was a denial of due process to revoke his
parole without a hearing. The district court and the Eighth
Circuit Court of Appeals both denied the petition and the Supreme
Court granted certiorari. It reversed.
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The Reasoning of the Court

The Court began by observing that parole has become an
integral part of the correctional system and that it serves a
number of useful purposes. The Court said it is implicit in the
system that the parolee is entitled to retain his liberty as long
as he substantially abides by the conditions of parole. The Court
identified the components of the revocation process as, first, a
wholly retrospective factual inquiry concerning whether parole
terms were violated. Only when it is found that a violation has
occurred is it necessary to decide whether to respond by
revocation or another means.

Turning to a legal analysis of the case, the Court observed
that revocation is not part of a criminal prosecution and “thus
the full panoply of rights due a defendant in such a proceeding
does not apply to parole revocation."3 Revocation is the
deprivation of conditional liberty, not the absolute liberty of
the ordinary citizen. The Court then examined the nature of this
limited liberty to determine whether it is within the ambit of the
fourteenth amendment. It is.

We see, therefore, that the liberty of the parolee,
although indeterminate, includes many of the core values
of unqualified liberty and its termination inflicts a
"grievous loss" on the parolee and often on others. It
is hardly useful any longer to try to deal with this
problem in terms of whether the parolee's liberty is a
"right" or a "privilege." By whatever name, the liberty
is valuable and must be seen as within the protection of
the fourteenth amendment. Its termination calls for some
orderly process, however informal.4

Finally, the court assessed the governmental interest and
found that it, too, would be served by an informal hearing process
designed to develop the facts concerning the alleged violation and
the equities involved in the sanction of revocation.

The Holding of the Court

After thus concluding that some process was due, the Court
turned its attention to deciding what procedures were required.
The Court held that two hearings should be conducted.

Preliminary Hearing. A preliminary hearing is necessary, the
Court said, because there will often be a substantial delay
between the arrest of a parolee and the date of the revocation
hearing; there may also be a substantial distance between the
place of arrest and the final hearing.

. . . [s]ome minimal inquiry should be conducted at or
reasonably near the place of the alleged parole violation
or arrest and as promptly as convenient after arrest
while information is fresh and sources are available. . . .
Such an inquiry should be seen as in the nature of a
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"preliminary hearing" to determine whether there is
probable cause or reasonable ground to believe that the
arrested parolee has committed acts that would constitute
a violation of parole conditions.5

The Court specified that the hearing officer at this inquiry
should be someone who is not involved in the case (not necessarily
a judicial officer), and that the parolee should be given notice
of the hearing and of its purpose. On the request of the parolee,
persons who have given adverse information on which parole
violation is based are to be made available for questioning in the
parolee's presence. However, confrontation and cross-examination
can be denied if the hearing officer decides that the informant
would be placed at risk if identified. Based upon the information
presented (which he must summarize for the record), the hearing
officer should determine if there is reason to warrant the
parolee's continued detention. The hearing officer must state the
reasons for his decision and the evidence relied on. The Court
stated that the process could be informal.

Revocation Hearing. At the request of the parolee, the Court
said, there must be a second hearing to lead to a final
determination of any contested relevant facts and consideration of
whether the facts warrant revocation.

In reference to the revocation hearing, the Court stated:

The parolee must have an opportunity to be heard and to
show, if he can, that he did not violate the conditions,
or, if he did, that circumstances in mitigation suggest
the violation does not warrant revocation. The
revocation hearing must be tendered within a reasonable
time after the parolee is taken into custody. A lapse of
two months, as the State suggests occurs in some cases,
would not appear to be unreasonable.6

The Court went on to specify procedures to be observed in the
revocation hearing. They include:

(a) written notice of the claimed violation of parole,
(b) disclosure to the parolee of evidence against him,
(c) opportunity to be heard in person and to present

witnesses and documentary evidence,
(d) the right to confront and cross-examine adverse witnesses

(unless the hearing officer specifically finds good cause
for not allowing confrontation),

(e) a "neutral and detached" hearing body such as a
traditional parole board, members of which need not be
judicial officers or lawyers,

(f) a written statement by the fact finders as to the
evidence relied on and reasons for revoking parole.7

The Court reserved the question whether the parolee could
have the assistance of retained counsel, or appointed counsel if
he is indigent. When this issue was reached in Gagnon v.
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Scarpelli,8 the Court held that decisions would have to be made on
a case-by-case basis, with consideration given to the presence or
absence of contested facts, any possibly mitigating circumstances
to be considered in opposition to revocation, and the apparent
ability of the probationer or parolee to present his case effec-
tively. Gagnon v. Scarpelli also held that the above rights given
to parolees must also be given to probationers in probation
revocation proceedings.

JUDICIAL GLOSS

Although Morrissey was unusually detailed, the facts of the
case did not present the infinite variety of situations encoun-
tered in day-to-day administration of the probation and parole
systems. In the decade since Morrissey was decided, there has
been considerable litigation to hone its rules and define their
parameters. This section presents the judicial gloss that has
developed in a number of significant areas.
administrative agencies have also sought to
Morrissey rules for individual systems, but
are not considered here.

Preliminary Hearing Issues

Legislatures and
particularize the
these refinements

Location. The only time a problem appears to arise here is when
violations have occurred in different geographical jurisdictions.
An Eighth Circuit Court of Appeals decision9 appears to state the
general rule. The "arrest" referred to by the Supreme Court in
Morrissey refers to the probation or parole violation arrest.
Hence, the requirement that the preliminary hearing be held "near"
the place of arrest was not violated when a Nebraska probationer
received a Nebraska hearing to consider alleged probation
violations that occurred in Oklahoma.

Promptness. The jurisdictions vary considerably on this point.
At one end, New York typifies a point of view that the deter-
mination of what constitutes a
made on a case-by-case basis.10

"reasonably prompt inquiry" must be
California case law suggests the

outside limit of promptness is four months, after which charges
will be struck.ll This seems reasonable, perhaps generous,
because the period doesn't begin when cause to consider revocation
is discovered: it only starts when the probationer or parolee is
summoned or arrested.

Another perspective is typified by Arizona law, where the
limits of promptness are not less than 7 nor more than 20 days
after service of summons or warrant,
requests otherwise.12

unless the probationer

Some courts have held that it is possible to dispense with
the preliminary hearing and retain the necessary due process. The
Supreme Court held this to be the case in a 1976 decision13

concerning a parolee who had been convicted of a new offense. The
conviction conclusively establishes the necessary probable cause
in such situations. Also, if the formal revocation hearing is
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held within a reasonable time after the alleged violation, a
single revocation hearing may be sufficient. This view is typi-
fied by Michigan and appears to be the preferred trend.14 The
constitutionality of this procedure was challenged in a Texas
case, which went to the United States Supreme Court.15 The Court,
however, dismissed the appeal without authoritatively settling
this issue.

Form of Notice. The general rule is typified by an Eighth Circuit
ruling that requires written notice only with respect to the final
hearing and not with respect to a preliminary hearing.16

Impartial Hearing Officer. The person conducting the hearing need
not be a judicial officer or an attorney. He must only be impar-
tial and detached, which appears to exclude only the parole
officer who initiated the arrest. A different parole officer may
conduct the hearing.17

Revocation Hearing Issues

Notice of Hearing. Morrissey requires that "written notice of the
claimed violation of parole" be given. The states have shown
considerable variation in determining the minimally acceptable
form of notice. Most states have demanded reasonably complete
notice to comply with standards of fairness. However, since
Morrissey did not delineate any definite standards, states have
been left to their own devices. For example, North Dakota found
adequate a notice that did not mention the time and place of the
hearing.18 It is the majority rule that when notice is not given
because the parolee makes himself unavailable, his failure to
receive it does not violate his constitutional rights.19 Although
it is not always necessary that the parolee receive the notice,
the mere affidavit of a hearing officer that he had directed that
a violation report be sent to a probationer was not enough.20

Presumably, the failure to receive notice must be through the
fault of the parolee.

Disclosure of Evidence. The Morrissey requirement of disclosure
of the evidence against the parolee at the revocation hearing may
be met by a number of methods. In some jurisdictions mere verbal
notice has sufficed, although written notice is generally prefer-
able. Most jurisdictions allow the parolee access to pertinent
official records and materials.2l However, as long as the parolee
is advised in some manner of the evidence against him, the parole
officer need not reveal his report or notes to the parolee. A
federal district court in New York upheld denial of a parolee's
access to his parole officer's chronological entries of conver-
sations with the parolee.22

Confrontation and Cross-Examination. In Morrissey, the Supreme
Court said that at a revocation hearing a parolee should have the
right to confront and cross-examine adverse witnesses, unless the
hearing officer excuses confrontation for good cause. The Court
also said that the revocation hearing was not the same as a
criminal trial and, as a result, the process should be flexible

-142-



enough to permit consideration of material, such as letters,
affidavits, etc., that would not be allowable in a trial. These
statements by the Court are somewhat contradictory because the
reason that such materials are usually excluded (when offered to
prove a material fact) is that their consideration would deprive a
defendant of his right of confrontation and cross-examination.
What have the courts said on this issue?

Hearsay Admissibility. Whether an officer may present hearsay
testimony at a revocation proceeding has received varied treat-
ment.
York.24

Hearsay has been held admissible in Florida23 and New
In most other states, hearsay has been construed to

violate the due process requirements of Morrissey. All states
have since enacted statutes compelling the confrontation and
cross-examination of witnesses unless good cause is shown for not
allowing it.25

In practice, exclusion of hearsay evidence means that an
officer's testimony that he has been informed of a violation of
parole conditions, standing alone, will not be sufficient for
revocation. In most cases, the person who witnessed the viola-
tion will be required to testify. In Colorado, revocation was not
allowed based on a probation officer's testimony that the
defendant had stolen 40 dollars from his employer because it was
hearsay unsupported by evidence.26 Due process was violated
because there was no confrontation and cross-examination of the
employer by the defendant. In Pennsylvania, testimony of a
probation officer of what he was told by a hospital staff member
was hearsay and not sufficient to revoke probation. Good cause
was not shown for denying confrontation and cross-examination.27

There is some support for the proposition that an officer must be
sufficiently familiar with the facts of the defendant's case to
testify. Even though hearsay is permitted in revocation
proceedings in Florida, probation revocation based solely on the
testimony of an officer who took the case after the violations
occurred was not allowed.28 In a similar vein, the testimony of a
probation officer was not allowed at a criminal trial for armed
robbery because the officer was not an intimate acquaintance of
the defendant and he had not seen the probationer for seven
months.29 This could be construed in the parole revocation
setting to mean that remoteness in time of contact with a parolee
may have some bearing on the validity of an officer's testimony,
especially testimony governing any general propensity on the part
of the parolee to engage in particular forms of behavior.

The rule forbidding revocation on the basis of hearsay
evidence cannot be avoided simply because the officer presents the
evidence in a written report, rather than in verbal testimony at
the hearing. An Oklahoma court stated, covering a hearsay
statement, that the fact that the probation officer had written
the statement into his report did not make the statement
admissible under the "business records"
rule.30

exception to the hearsay
Louisiana applied this same reasoning in a case in which

a probation officer stated in his report that the defendant's
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parents had information that the defendant was sniffing glue.31

The requirement of confrontation and cross-examination of wit-
nesses cannot be avoided by means of an affidavit for the same
reasons. In Pennsylvania, an affidavit by a police officer that
the defendant possessed narcotics was not sufficient for
revocation.32

The majority of courts apparently require fairly strict
compliance with the Morrissey requirements of confrontation and
cross-examination of witnesses, so information contained in the
officer's report will usually need to be corroborated by extrinsic
evidence or testimony.

OTHER ISSUES

For some issues Morrissey offers little assistance. For
instance, must revocation be limited to violation of explicit
conditions? Would not any illegal act violate the spirit of
probation or parole statutes? Is, in the case of an arrest, the
evidence of an illegal act conclusive? Is conviction a required
pre-requisite to a finding that an illegal act occurred?

Although Morrissey was extensive and detailed enough to
provide guidance on many issues,
suggested directly.

answers in other areas were not
How much proof, for example, is needed to

support the decision to revoke? The response of the courts to a
number of these supplemental questions is presented in this
section.

Standard of Proof

The standard of proof required to support revocation will
have an effect upon an officer's decision to submit the case to
the authority entrusted with making the revocation decision.
Where an officer is conducting the revocation hearing, a knowl-
edge of the standard of proof required for revocation in that
jurisdiction is essential. There is wide latitude among the
states in determining the proper standard, and any formulation of
a general rule would be of little help. For example, Georgia
requires only "slight evidence" for revocation,33 whereas Oklahoma
requires that the decision be supported by a preponderance of
evidence that could have been deemed more probably true than
not.34 Parole officers in each jurisdiction should consult legal
counsel or departmental standards to determine the standard of
proof required to revoke parole.

Nature of Proof Required

Illinois has held that once a defendant has admitted the
grounds for violation of probation, the admission eliminates the
necessity of proof by the state.35 Louisiana, on the other hand,
has held revocation improper where the only evidence relied upon
was the probationer's uncounseled guilty plea.36 Florida has held
that some overt act is required to revoke parole. The mere
statement of the parolee that he intended to violate his parole
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conditions was insufficient for revocation.37 Often the testimony
of the officer in charge of a probationer or parolee is crucial at
a revocation proceeding. Whether the testimony of an officer --
unsupported by other evidence -- is sufficient to revoke parole
varies in different states. In Texas, it was held that revocation
cannot be based merely on the conclusionary statement of a proba-
tion officer that the probationer failed to report at least once a
month as directed.38 Oklahoma did not permit revocation based
solely on an officer's testimony, without supporting evidence,
that the defendant had moved to Missouri.39 North Carolina
reached the opposite result, holding that the uncontradicted
testimony of a probation officer -- that the defendant had been
fired from his job and had not made payment toward his probation
costs -- was sufficient to support a revocation.40 Similarly, in
Georgia (where only "slight evidence" is needed) probation revo-
cation was upheld based solely on the testimony of an arresting
officer that in his opinion the probationer was driving while
intoxicated.41 (Even laymen usually are allowed to give an
opinion on drunkeness.) It seems probable that similar reasoning
would be applied to a parole officer in Georgia.

Courts probably will insist on detail in appropriate cases,
rather than accept an officer's conclusions about an event. In an
Oregon case,42 a probation officer was required at a revocation
hearing to testify to the precise relationship of the probationer
with the four-year-old daughter of the woman with whom the
probationer was living. A probation condition prohibited the
probationer from associating with young girls. The court was
unwilling to equate living in the same household with the
proscribed "association"; the court wanted to draw its own
conclusion from the facts observed by or known to the officer.

As the above cases demonstrate, there is no clear general
rule on whether a parole officer's testimony unsupported by other
evidence will be sufficient to revoke parole. Rut it must be
noted that uncorroborated testimony concerning an observed event
is admissible.

Probation/parole officers should also recognize that
testimony that might be objectionable for one purpose may be
received for another. On the issue of whether a probationer or
parolee had a particular history of arrests, or had written
certain bad checks, the officer might not be a qualified witness.
A certified copy of a police record or the testimony of a bank
officer might be deemed necessary to prove such matters. A
different case, however, is that of the offender who places his
character or credibility in issue by direct testimony that there
were no prior arrests or no other bad checks. Such testimony
might open the door and allow the officer to relate facts within
his knowledge that suggest that the offender should not be
believed, although the testimony could not prove the specifics of
the prior history. The justification for this limited use is that
more kinds of evidence may be relevant to an attempt to impeach a
witness than to the proof of specific facts.
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A West Virginia case illustrates the point.43 The defendant
had been charged as an accessory to murder. He took the stand in
his own defense and, in the course of seeking to establish his
good character, acknowledged that he had been previously convicted
in Ohio, but claimed that he had observed the conditions of his
parole. The defendant violated a non-association parole condi-
tion. Observance of parole conditions was clearly collateral to
the murder prosecution; hence, the rules of evidence normally
would bar the testimony because impeachment is not permitted on a
collateral matter. The court held, however, that the testimony
could be received for the limited purpose of suggesting that the
defendant did not always tell the truth: hence, his version of the
facts in the murder case might not be credible.

Limitations on Testimony

The cases do not tell the precise limits on the relevance of
the testimony or other evidence that may be offered to support
revocation. One New York case,44 however, shows that there are
limits. In that case, after the revocation hearing but before any
decision was announced, an officer discovered that the parolee had
written more bad checks than were considered at the hearing; he
brought this information to the attention of the hearing officer.
In a summary opinion, which did not explain the court's reasoning,
this was held to be improper and a new hearing before a different
examiner was ordered. A number of Morrissey rights arguably were
interfered with. There was no written notice about these addi-
tional "charges," and the parolee had no opportunity to refute or
explain them. Moreover, the additional information might have
been viewed as tending to bias the hearing examiner.

The Exclusionary Rule

The exclusionary rule keeps relevant and material evidence
from being considered in a criminal trial. It is not technically
a rule of evidence such as those adopted to promote efficiency and
further the search for truth. Rather, the exclusionary rule is a
device that courts have fashioned (1) to deter unlawful police
conduct by denying the government the benefit of evidence obtained
in violation of an individual's rights, and (2) to preserve the
integrity of the judicial system. While once of broad scope, in
recent years the applicability of the exclusionary rule has been
narrowed by the Supreme Court; this process is continuing. As a
result of this retrenchment, some use of "illegal" evidence is
permitted in criminal trials (e.g., for impeachment purposes) and
in collateral proceedings (e.g., before a grand jury).

At the present time, a defendant can prevent, by timely
objection, the government's use of two types of evidence to prove
the case in chief in a criminal trial: (1) that which was
directly obtained in violation of the defendant's fourth, fifth,
and sixth amendment rights, and (2) other evidence derived there-
from (fruit of the poisonous tree).
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The exclusionary rule is of concern to probation/parole
officers for several reasons. First, in some jurisdictions the
rule has been held applicable to revocation proceedings. Pro-
bation officers may also have to consider the rule in connection
with preparation of pre-sentence reports in cases where some
evidence has been suppressed. Finally, field officers may become,
in the course of their duties, the first government agents with
the opportunity to secure evidence of a crime. By acting properly
at that point, they can contribute to a successful law enforcement
effort. Conversely, misconduct could ultimately cause an
objectively guilty person to escape proper sanction.

At the federal level, the courts of appeals are split on the
applicability of the exclusionary rule to revocation proceedings.
Most of the courts that have considered the issue allow the use of
evidence collected by the police that is subject to suppression at
a tria1.45 (Two of these courts, however, exclude the evidence in
cases of police harassment.46 One does not permit the use of
evidence if police knew the person was a probationer.47) These
holdings appear consistent with the balancing test the Supreme
Court seems to apply in deciding exclusionary rule cases. That
test essentially approves suppression only when the possible
deterrent effect of applying the rule outweighs the social cost of
preventing the consideration of probative evidence. Nevertheless,
the Fourth Circuit applies the exclusionary rule, the expected
result in light of that Circuit's holdings concerning the role of
the fourth amendment strictures on searches of probationers and
parolees.48

State cases reflect the same uncertainty over how to prop-
erly balance individual and societal interests. In a few states,
full fourth amendment protection is provided, and the exclusion-
ary rule has been applied to parole revocation proceedings.49 This
may be the majority rule. In New York, statements following an
illegal search have been excluded because of the causal connection
between the illegal search and subsequent admission.50

The majority rule is probably that a law enforcement officer
must demonstrate that probable cause existed before the fruits of
a warrantless search can be admitted.51 The standards for
searches by or under the direction of a parole officer may be less
stringent. The standard enunciated by the Ninth Circuit is that a
parole officer need not have probable cause to conduct a search,
as with an arrest, but must have a reasonable basis to believe
that a violation of the law has occurred, rather than simply a
suspicion, before a search can be undertaken.52 Parole officers
generally have no authority to issue search warrants.53 Some
states have held that evidence seized under an invalid warrant
(meaning without probable cause for the search) can be used,
nevertheless, in revocation proceedings.54 Illinois has
suggested that the exclusionary rule does not apply to revocation
proceedings except in cases of police harrassment, which can be
demonstrated by a showing that the police knew of the offender's
probationary status."
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The wide range of opinions on the applicability of the rule
necessitates that readers seek local guidance.

RECENT SUPREME COURT DECISIONS

Three recent Supreme Court rulings have addressed issues
related to probation revocation. In 1983, the Court decided
Rearden v. Georgia56 (whether an indigent's probation can be
revoked for failure to pay a fine and make restitution); in 1984,
the Court handed down a ruling in Minnesota v. Murphy57 (involving
the admissibility of evidence obtained from the probationer
without the Miranda warnings); and in 1985, the Court decided
Black v. Romano58 (whether due process requires courts to consider
alternatives to probation prior to revocation). These significant
cases invite further details.

Equal Protection and Revocation: Bearden v. Georgia

In Bearden, the petitioner pleaded guilty in a Georgia trial
court to burglary and theft by receiving stolen property. The
court did not enter a judgment of guilt: instead, in accordance
with Georgia law, the court sentenced the petitioner to probation
on condition that he pay a $500 fine and $250 in restitution, with
$100 payable that day, $100 the next day, and the $550 balance
within four months. The probationer borrowed money and paid the
first $200, but a month later he was laid off from work, and
despite repeated effort, was unable to find other work. Shortly
before the $550 balance became due, he notified the probation
office that his payment was going to be late. Thereafter, the
State filed a petition to revoke probation because the probationer
had not paid the balance. The trial court, after a hearing,
revoked probation, entered a conviction, and sentenced the
probationer to prison. The record of the hearing disclosed that
the probationer had been unable to find employment and had no
assets or income.

On appeal, the United States Supreme Court held that a
sentencing court cannot properly revoke a defendant's probation
for failure to pay a fine and make restitution, absent evidence
and findings that he was somehow responsible for the failure or
that alternative forms of punishment were inadequate to meet the
State's interest in punishment and deterrence. Said the Court:

Over a quarter-century ago, Justice Black declared that
"there can be no equal justice where the kind of trial a man
gets depends on the amount of money he has. . . ." There is
no doubt that the State has treated the petitioner differ-
ently from a person who did not fail to pay the imposed fine
and therefore did not violate probation. To determine
whether this differential treatment violates the Equal
Protection Clause, one must determine whether and under what
circumstances, a defendant's indigent status may be
considered in the decision whether to revoke probation.59
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The Bearden decision is consistent with Williams v.
Illinois,60 decided in 1970, where the Court said that a State
cannot subject a certain class of convicted defendants to a period
of imprisonment beyond the statutory maximum solely because they
are too poor to pay the fine. In many jurisdictions, however,
indigency is an affirmative defense to a revocation petition for
failure to pay monetary obligations -- hence avoiding a consti-
tutional challenge similar to Bearden. The burden of proving
indigency is usually with the probationer. In jurisdictions that
do not provide for indigency as a bar to revocation, the Bearden
case becomes important as a defense to incarceration. It is
evident from Bearden, however, that a distinction must be made
between failure to pay because of indigency, thus foreclosing
revocation, and refusal to pay, where revocation or a possible
contempt proceeding is a valid option for the court to take.

Interrogations and Miranda: Prior to Minnesota v. Murphy

When the evidence a defendant seeks to exclude from a
criminal trial is his own statement,
Miranda v. Arizona61 and its progeny.

the outcome is governed by
That case holds, basically,

that any statement made during custodial interrogation conducted
in violation of the Miranda rules is inadmissible. Miranda
requires that the following warnings be given:

The suspect has a right to remain silent.

Any statement made may be used against the suspect in
court.

The suspect has a right to the presence of an attorney
before and during any questioning.

If the suspect cannot afford to hire an attorney, one
will be provided by the state.

Interrogation will be terminated any time the suspect
desires.

The Miranda decision squarely affects only the admissibility
of evidence at trial. It does not directly apply to probation or
parole revocation, but circumstances frequently arise where the
investigation indicates the occurrence of a new offense. When
this occurs, the officer must be careful not to cross the line
between supervision -- his proper role -- and the law enforcement
function of obtaining information concerning the new act. If the
line is crossed, and perhaps even if it is approached closely,
Miranda warnings should be given.

In cases of doubt, the probation/parole officer might well
ask himself whether the circumstances amount to custodial inter-
rogation. An affirmative answer will indicate that the officer is
involved in an investigation of some act or circumstance that
might be construed as being of an independent nature -- that is,
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separate from the supervision function. The courts consider
whether the suspect was "deprived of freedom of action in any
significant way" in determining if questioning is custodial in
nature. The defendant need not have been in actual custody. The
suspect need only have held a reasonable belief that he was
deprived of freedom in any significant way. The most commonly
considered factors are:

Nature of the questions.

Status of the suspect.

Time and place of questioning.

Nature of the interrogation.

Progress of the investigation at the time of the
interrogation.

It could be argued that a parolee is always in custody:
however, the Supreme Court has ruled against this view. In an
Oregon case, a parolee was asked by his parole officer to meet to
discuss a burglary. They met at a police station as a convenient
place and the suspect confessed. The Court held this was not a
custodial interrogation, as he was in fact free to leave.62

If the parolee is in custody on a new charge, the officer is
required to give the Miranda warnings.63 What actually consti-
tutes custodial interrogation is determined on a case-by-case
basis, and jurisdictions vary considerably as to what is construed
as custodial. A Kansas case held that when a parole officer went
with the police to the parolee's home, took the parolee to the
parole office, the interrogation was
custodial.64

and questioned him there,
The court suggested that any questioning by the

parole officer related to a new offense requires Miranda
warnings. However, the Oregon case referred to above holds
otherwise.

Courts have held the following not to be custodial
interrogations, obviating the need for Miranda warnings.

1. Where questioning by a parole officer occurred during a
ride to the parole office and at the office, but the
investigation had not yet become accusatorial. Once
the parole officer has probable cause to make an
arrest, Miranda must be given effect.65

2. Where a parolee was confined at a state hospital and
confessed to a crime on his own initiative. The court
mentioned as significant the facts that the parolee was
not handcuffed, was free to leave the interviewing
area, and third parties were present in the interview-
ing area.66
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3. In a New York case, although the probationer was not
free to leave the interviewing room, Miranda was not
applied, as the coerciveness involved did not exceed
that inherent in the probation or parole relationship.
(Often the client has agreed to answer questions as
part of the release agreement.) The liberality of this
view stands in contrast to the stricter view of the
Kansas authority.67

Interrogations and Miranda: The Effect of Minnesota v. Murphy

In 1954, the U.S. Supreme Court decided Minnesota v.
Murphy,68 which gives some answers as to whether or not evidence
obtained by a probation officer may be admissible in evidence in
the absence of the Miranda warnings. In that case, Murphy pleaded
guilty to a sex-related charge and was given a suspended sentence
and placed on probation. The terms of probation required him to
participate in a treatment program for sexual offenders, to report
to his probation officer periodically, and to be truthful with the
officer "in all matters." During the course of a meeting with his
probation officer, who had previously received information from a
treatment counselor that the respondent had admitted to a 1974
rape and murder, the respondent, upon questioning, admitted that
he had committed the rape and murder. After being indicted for
first-degree murder, the respondent sought to suppress the
confession made to the probation officer on the ground that it was
obtained in violation of the fifth and fourteenth amendments. The
case went to the U.S. Supreme Court. The Court held that the
fifth and fourteenth amendments did not prohibit the introduction
into evidence of the respondent's admissions to the probation
officer in the subsequent murder prosecution. In general, the
obligation to appear before his probation officer and answer
questions truthfully did not in itself convert an otherwise
voluntary statement into a compelled one. A witness confronted
with questions that the government should reasonably expect to
elicit incriminating evidence ordinarily must assert the fifth
amendment privilege rather than answer if he desires not to
incriminate himself. If he chooses to answer rather than assert
the privilege, his choice is considered to be voluntary since he
was free to claim the privilege.

A number of questions arise as a result of Murphy. For
example, had the probationer objected to answering the questions
asked by the probation officer, but was forced to do so, would the
evidence have been admissible? The answer appears to be in the
negative. When is a probationer considered to be in custody such
that the Miranda warnings must be given if the evidence is to be
used in a criminal trial? The Court does not answer that in
Murphy, other than saying that "It is clear that respondent was
not 'in custody' for purposes of receiving Miranda protection
since there was no formal arrest or restraint on freedom of
movement of the degree associated with formal arrest." Does
Murphy apply to parole cases? This was not decided by the court,
but there are reasons to believe that it should.
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The effect of the Murphy decision may be summarized as
follows:

SHOULD THE MIRANDA WARNINGS BE GIVEN BY THE PROBATION
OFFICER IF THE EVIDENCE OBTAINED IS TO BE ADMISSIBLE?

Revocation Trial

Not in custody No No unless
probationer
asserts rights

In custody Depends upon Yes
state law

Due Process and Probation Revocation: Black v. Romano

In Black v. Romano,69 decided on May 20, 1985, the Supreme
Court addressed the issue of whether provision of the Constitution
requires a judge to consider alternatives to incarceration before
revoking probation. In that case, a certain Nicholas Romano
pleaded guilty in a Missouri state court to several controlled
substance offenses, was placed on probation and given suspended
prison sentences. Two months later, he was arrested for and
subsequently charged with leaving the scene of an automobile
accident, a felony under Missouri law. After a hearing, the judge
who had sentenced the respondent revoked his probation and ordered
the execution of the previously imposed sentences. Romano filed a
habeas corpus petition in Federal District Court alleging that the
state judge had violated due process requirements by revoking
probation without considering alternatives to incarceration. The
District Court agreed and ordered Romano released from custody.
The Court of Appeals affirmed that decision. On appeal, the
Supreme Court held that the due process clause of the fourteenth
amendment does not generally require a sentencing court to
indicate that it has considered alternatives to incarceration
before revoking probation. The procedures for revocation of
probation, first laid out in Morrissey v. Brewer and then applied
to probation cases in Gagnon v. Scarpelli, do not include an
express statement by the fact finder that alternatives to incar-
ceration were considered and rejected. The court reiterated that
the procedures specified in Morrissey adequately protect the
probationer against revocation of probation in a constitutionally
unfair manner.

Addressing specific facts in the case, the Court went on to
say that the procedures required by the due process clause were
afforded in this case, even though the state judge did not explain
on the record his consideration and rejection of alternatives to
incarceration. The revocation of probation did not violate due
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process simply because the offense of leaving the scene of an
accident was unrelated to the offense for which the respondent was
previously convicted or because, after the revocation proceeding,
the charges arising from the automobile accident were reduced to
the misdemeanor of reckless and careless driving. The Romano case,
therefore, reiterates that Morrissey is still the yardstick by
which revocation due process challenges are measured. The Court
has shown unwillingness to expand the meaning of due process
beyond that laid out in Morrissey.

Recent Judicial Findings of Liability

In Hall v. Schaffer70 a district court ruled on a civil
rights action brought by a former probationer against a probation
officer. The court found that the defendant, in filing a petition
seeking the arrest of the plaintiff, was performing a
discretionary function pursuant to her official law enforcement
duties as a probation officer. She was, therefore, entitled to
quasi-judicial immunity.

The Fifth Circuit71 examined a civil rights suit against a
probation officer who mistakenly caused arrest of a plaintiff
probationer due to the erroneous assumption that a person with the
same name as the plaintiff was, in fact, the plaintiff. The court
found the officer could be subjected to suit only where his
conduct clearly violated an established statutory or
constitutional right or which a reasonable person would have
known. The rationale offered for this standard was a clear need
to vindicate constitutional guarantees without dampening the ardor
of public officials and the discharge of their duties.
Specifically, the court ruled:

The officer was not performing an adjudicatory function
and was not entitled to judicially-derived immunity.

The Ninth Circuit, however, in the same year,72 heard a suit
brought by a plaintiff claiming repeated arrests and consequent
nonbail parole holds pending investigation of baseless charges of
parole violations. This court found the decision to arrest
directly related to the decision to revoke parole and, therefore,
protected by absolute immunity.

Jones v. Eagleville Hospital and Rehabilitation Center73

suggests other bases for liability. Here suit was brought after a
parole revocation for refusal to remove a skull cap with religious
significance to the plaintiff. Although the court found no
liability, that decision appears to be the result of Section 1983
limiting a proper defendant to a "person." Defendant in this case
was the Parole Board and not a "person."

EXTRADITION (Interstate Rendition)

In this mobile society, a parolee or probationer often is
wanted by the authorities of one state while he is physically
present in another state. The process for transferring the person
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is known as extradition. The outline of the process is found in
the Constitution.

A person charged in any state with treason, felony, or
other crime, who shall flee from justice, and be found
in another state, shall on demand of the executive
authority of the state from which he fled, be delivered
up, to be removed to the state having jurisdiction of
the crime.

A number of questions have arisen over the years concerning
this process, including the circumstances under which extradition
may be refused, the behavior that makes one a fugitive from
justice, and the authority of federal courts to require extradi-
tion. The only issue addressed here, probably the only one in
which probation/parole officers are involved, is the adequacy of
the papers and documentation on which the extradition demand is
based.

Exactly what documentary evidence must be assembled to sup-
port a governor's request to extradite a suspected violator varies
considerably from state to state. Colorado does not require a
certificate of judgment, conviction, and the sentence imposed: a
certified record of the defendant's plea, suspended sentence, and
probation is sufficient.74 The same logic might be applied to
parole, but it seems likely that at least a judgment of conviction
would be required. In another Colorado case, it was held that a
judgment of conviction and a statement from the governor that the
person violated the terms of his probation were sufficient.75 New
Hampshire allowed the court to infer a probable probation viola-
tion even though it was omitted from the extradition papers,
because the conditions of probation included that the defendant
not leave the state without permission.76

Probation/parole officers should consult with departmental
legal counsel whenever a question involving the necessary
documentation required for successful extradition arises.

At various times since 1934, multi-state agreements or
compacts have been proposed that contain detailed procedures for
moving offenders from one state to another. These include the
"Agreement on Detainers" and the "Uniform Rendition of Prisoners
as Witnesses in Criminal Proceedings Act." When these or other
compacts apply, they may simplify the process. Readers should
determine from local authorities whether a particular compact is
relevant, whether the rendering and demanding state are parties to
the compact, and what procedures must be followed.

A simplified version of extradition is provided by the
Interstate Compact for the supervision of parolees and proba-
tioners when only a sending state and a receiving state are
involved. Therefore, where the probationer or parolee is found in
a third state and not supervised there under the interstate
compact, formal extradition is required. Probationers or parolees

-154-



often, validly, waive extradition procedures and permit informal
retaking.

SUMMARY

This chapter examines the area of revocation, focusing on the
leading case of Morrissey v. Brewer which lays out clear guide-
lines for revocation. Probation and parole revocations are now
governed by similar rules because the rules in Morrissey were
extended by the Court a year later, in Gagnon v. Scarpelli, to
probation revocation cases. Morrissey mandates a two-stage
process comprised of a preliminary hearing and a final hearing.
The preliminary hearing can be dispensed with under certain
circumstances.

Morrissey gave rise to a host of legal issues that were left
unaddressed in that case. Among these are: preliminary hearing
issues (including location, promptness, form of notice, and
impartial hearing officer); revocation hearing issues (including
notice of hearing, disclosure of evidence, and confrontation and
cross-examination); and hearsay admissibility. Other issues
related to revocation which are discussed in this Chapter are:
standard of proof, nature of proof required, limitations on
testimony, and the exclusionary rule as applied to probation/
parole cases.

The application of the Miranda decision is addressed in
accordance with a 1984 Supreme Court decision. Whether the
Miranda warnings must be given depends on the nature of the
questioning. If it is a custodial interrogation, Miranda does
apply if the evidence is to be used in a subsequent criminal
trial. Its admissibility for use in a subsequent probation
revocation proceeding is determined by state law or judicial
decisions. Some states require that the Miranda warnings must be
given for the evidence to be admissible; others do not. In Black
v. Romano, the court refused to expond the due process guarantees
in Morrissey, saying that the due process clause does not gener-
ally require a sentencing court to indicate that it has considered
alternatives to incarceration before revoking probation.

The Chapter ends with a discussion of the extradition process
and the adequacy of the papers and documentation on which the
extradition demand is based. The rules vary considerably from
state to state; hence probation/parole officers are advised to
consult their legal counsel whenever questions concerning
extradition documentation arise.
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LIABILITIES OF AGENCY SUPERVISORS*

In simplest terms, a supervisor is one who has another
employee working for or with him in a subordinate capacity. At the
apex of the supervisory hierarchy are administrators who have the
ultimate responsibility for the operation and management of the
agency. The term supervisor is used generically in this
discussion to include corrections heads and administrators.

Although lawsuits against corrections officers are directed
mainly at field personnel, be they prison guards, probation, or
parole officers, plaintiffs have become more inclined to include
supervisory officials and the agency as parties-defendant. The
move is based on the theory that the officer acts for the agency
and therefore what he does is reflective of agency policy and
practice. As a matter of legal strategy, it benefits plaintiffs
to include supervisors and agencies in a liability lawsuit. Lower
level officers may not have the financial resources to satisfy a
judgment, nor are they in a position to prevent similar future
violations by other officers or the agency. Moreover, chances of
financial recovery are enhanced if supervisory personnel, by
virtue of their position, are included in the lawsuit. The higher
the position of the employee, the closer the plaintiff gets to the
deep pocket of the county or state agency. Inclusion of the
supervisor and agency may also create dissonance in the legal
strategy for the defense, based on a conflict of interest, hence
strengthening the plaintiff's claim against one or some of the
defendants.

In Brandon v. Holt,l a 1985 decision, the United States
Supreme Court ruled that a money judgment against a public officer
"in his official capacity" imposes liability upon the public
entity that employs him, regardless of whether or not the agency
was named as a defendant in the suit. In this case, the plaintiff
alleged that although the director of the police department had no
actual notice of the police officer's violent behavior because of
administrative policies, he should have known. The Court said
that although the director could be shielded with qualified
immunity, the city could be held liable. Speaking in dissent,
Justice Rehnquist opined that the Court's opinion supports the
proposition that in suing a public official under 42 U.S.C.
Section 1983, a money judgment against the public official "in his
official capacity" is collectible against the public that employs
the official.

*This Chapter is a modified version of an article which was first
published in Federal Probation, September 1984, p. 52-56.
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Lawsuits may be categorized in various ways, each with
varying implications. First, they may be brought under state or
Federal laws, or under both. Most cases are in fact brought under
tort law in state courts and title 42 U.S.C. Section 1983 in
Federal courts. Roth are civil cases and enjoy advantages in
terms of a lower quantum of proof needed to win (compared with
criminal cases) and probable financial benefit in the form of
damages awarded. Section 1983 cases have the added advantage of
the plaintiff being able to recover attorney's fees from the
defendant, by judicial order, if he prevails in any of the
allegations, or even if the case results in a consent decree.

Secondly, liability lawsuits may be classified as emanating
from two possible sources, namely: from clients (inmates, proba-
tioners, parolees, or the general public), and from subordinates.
In either case, the usual allegation is that the supervisor is
liable for injury caused by action or inaction. While most cases
filed thus far have stemmed from clients' liability claims, an
increasing number of cases have arisen from subordinates for acts
done or injuries suffered in the course of employment that could
have been obviated had the supervisor performed his job properly.

Thirdly, supervisory liability cases may be classified into
direct liability and vicarious liability. Direct liability means
that a supervisor is held liable for what he does, whereas vicar-
ious liability holds a supervisor liable for what his subordinates
do.

Finally, liability lawsuits may be filed against the super-
visor as a private individual or in his capacity as a public
officer. Liability as a private individual arises when the
supervisor acts on his own and outside the scope of duty. In
these cases, chances are that the agency will not undertake his
defense or pay for damages if held liable. The initial deter-
mination whether the officer acted within the scope of duty is
made by the agency. Unless provided otherwise by statute or
agency regulation, such determination is not appealable to any
court or higher administrative agency. Most lawsuits, however,
are brought against a supervisor in his official capacity,
regardless of the nature of the act. Plaintiffs prefer to hold
both the officer and the agency liable so as to broaden the
financial base for recovery.

LIABILITY UNDER STATE LAW

Negligence of Supervisors - Liability to Clients

Vicarious liability stemming from negligence of a supervisor
is one of the most frequently litigated areas of liability and
therefore merits extended discussion. Most decided cases in this
area of supervisory liability are police or prison cases, but
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their principles should apply to probation and parole supervisors
as well.

Negligent Failure to Train. This has generated a spate of law-
suits in the law enforcement and corrections areas of criminal
justice. As early as 1955, a state court entertained tort actions
for monetary damages resulting from improper or negligent train-
ing.2 The usual allegation in these cases is that the employee
has not been instructed or trained by the supervisor or agency to
a point where he possesses sufficient skills, knowledge, or
activities required of him in the job. The rule is that admini-
strative agencies and supervisors have a duty to train employees
and that failure to discharge this obligation subjects the super-
visor and agency to liability if it can be proved that such
violation was the result of failure to train or improper
training.3

Many cases have categorically mandated jail and prison
administrators to train their staffs or to improve their training
programs. In Owens v. Haas, the plaintiff argued that lack of
traininq for personnel in a local jail resulted in the violation
of his constitutional rights stemming from the use of force
against him. The Second Circuit held that while a county may not
be liable for mere failure to train employees, it could be liable
if its failure was so severe as to reach the level of gross
negligence or deliberate indifference. The court added that a
municipality is fairly considered to have actual or imputed
knowledge of the foreseeable consequences that could arise from
nonexistent or grossly inadequate training.

In McClelland v. Facteau,5 the Tenth Circuit held that a
police chief may be held liable for civil rights violation for
failure to train or supervise employees who commit an unconsti-
tutional act. The plaintiff was booked by the New Mexico State
Police at a local jail facility, and while there was beaten by the
officers as well as denied use of the telephone and access to an
attorney. In holding the officers liable, the court said that in
order for liability to attach, there must be a breach of an
affirmative duty owed to the plaintiff, and the action must be the
proximate cause of the injury. In this case, it was well known
that instances of constitutional violations were occurring in the
department because they had been thoroughly aired by the press.
Additionally, the jail itself was under lawsuit in two instances
of wrongful death.

The question arises: Will a single act by a subordinate
suffice to establish liability under failure to train? Most cases
hold that a pattern must be proved and established. The Owens
case indicates that a single brutal incident may be sufficient to
constitute a link between failure to train and violation. Owens
considered solely the degree of violation to determine liability
instead of waiting for a pattern to develop based on a series of
violations. The United States Supreme Court has just answered
this question in the negative. On June 3, 1985, the Court ruled
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that an isolated act of police misconduct cannot ordinarily make a
city subject to a damage suit for violating an individual's civil
rights.6 By a seven to one vote, the Court in Oklahoma City v.
Tuttle overturned a $1.5 million damage award against Oklahoma
City, won by a widow of a man whom an Oklahoma City police officer
had shot to death in the process of investigating a reported
robbery. The plaintiff in this case argued that the city's
inadequate training of its police force constituted an official
"policy" for which the city should be held liable. The Court of
Appeals for the Tenth Circuit accepted the plaintiff's theory and
ruled that the officer's action was so plainly and grossly
negligent as to provide the necessary link between the policy and
the injury.

The United States Supreme Court reversed that decision.
Writing for four of the seven justices in the majority, Justice
Rehnquist said that the notion of inadequate training as a policy
was too nebulous and remote from the charge of unconstitutional
deprivation of life as to form a basis for municipal liability.
Justice Rehnquist added that a single incident can give rise to
municipal liability only if the incident was actually caused by
an existing, unconstitutional municipal policy (as in the case of
the required unpaid sick leave without pay in the Monnell case
discussed in Chapter IV), that can be attributed to a municipal
policymaker. But where the policy relied upon is not itself
unconstitutional (as in the case of the training policy in
Tuttle), considerably more proof than the single incident will be
necessary in every case to establish both the requisite fault on
the part of the municipality and the causal connection between the
policy and the constitutional deprivation. In a somewhat broader
approach, Justice Brennan, writing for the three others in the
majority, said that the city's liability could be established by
proof of a "municipal policy or custom independent of the police
officer's misconduct," which, Justice Brennan said, was lacking in
this case. He added that the policy itself need not be
unconstitutional as long as it "would foreseeably and unavoidably
cause" a deprivation of a constitutional right.'

Despite the strict standard used, what these cases indicate
is that adequate and proper training is a must if supervisory
liability is to be avoided. The clarion call for better training
is not new, neither is it limited to initiatives by the judiciary
in litigated cases. In 1930, the American Prison Congress, in its
Declaration of Principles, stated that "the development of schools
for the training of prison executives and guards . . . should be
promoted throughout the United States." In 1967, the President's
Commission on Law Enforcement and Administration concluded that
"perhaps the most striking finding was that more than half of the
respondent agencies had no training program at all." Despite
substantial funds allocated for training by Federal agencies in
the early seventies, corrections training left much to be
desired. A 1973 government report stated that many training
programs were of poor quality.8
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The fact is that corrections lamentably lags way behind the
other subsystems, particularly law enforcement, in the quality and
quantity of training programs. No major national organization,
other than the National Institute and the National Academy of
Corrections, is engaged in a sustained and massive effort to train
corrections personnel. This cannot be said of law enforcement
where its biggest and most influential organization, the Inter-
national Association of Chiefs of Police, is involved in a series
of well-coordinated training programs, supplemented by-efforts of
private organizations like the Association for Effective Law
Enforcement. It is also significant, and doubtless speaks of the
relative importance attached to ongoing efforts, that training
programs in law enforcement are mandated by statute in practically
all states. This is not true in corrections where training, if
specified by law or by agency regulation, is recommended but not
required.

Training should focus on the essentials of the corrections
job, be it running a jail or a prison, or supervising proba-
tioners, parolees, or other community based corrections clients.
There is a need to acquaint officers with basic constitutional
rights. This is more easily done in jails and prisons, since the
law on prisoners' rights is better developed, than it is in
community based corrections programs where jurisprudence prece-
dents are sparse. Other areas where training is needed in jails,
prisons, and detention facilities include use of weapons, identi-
fication of serious medical needs and emergency medical treatment,
search and seizure, and record keeping.9

Lawsuits against supervisors and agencies for failure to
train emanate from two sources, namely: a client whose rights
have been violated by an officer who has not been properly
trained, and a subordinate who suffers injury in the course of
duty because he has not been trained adequately. The obvious
defense in these cases is proper training, but training may in
fact be deficient due to circumstances beyond a supervisor's
control, such as lack of funds and a dearth of expertise. Will
the supervisor be liable if no resources have been allocated to
provide the desired level of training? Budgetary constraints
generally have not been considered a valid defense10 by the courts
and, therefore, place the supervisor in a difficult position.
With proper documentation, however, the supervisor should be able
to establish good faith if he repeatedly calls the attention of
those who hold the pursestrings to the need for training. Even if
financial resources are available, unstructured training alone may
not be sufficient. The nature, scope, and quality of the training
program must be properly documented and its relevance to job
performance identified. There is a need to document training
sessions with detailed outlines to substantiate course content.
Attendance sheets are necessary for defense purposes in lawsuits
brought by one's own subordinates.

To summarize, negligent failure to train has resulted in
judgments against supervisors and is perhaps currently the most
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frequently litigated area in the field of supervisory liability.
Supervisors must be cognizant of the need for proper training on
the essentials of the various phases of job performance. The need
to undertake proper training, on pain of supervisory and agency
liability, must be brought to the attention of policymakers and
budget planners who, themselves, may be liable for damages if
injury results. For defense purposes, training programs need to
be tailored to meet job needs and must be properly documented.

Negligent Hiring. Negligent hiring stresses the importance of
proper background investigation before employing anyone to perform
a job. Liability ensues when an employee is unfit for appoint-
ment, when this unfitness was known to the employer or when the
employer should have known about it through background investi-
gation, and when the act is foreseeable. 11 In one case,12 the
department hired a police officer despite a record a of preemploy-
ment assault conviction, a negative recommendation from a previous
employer, and a falsified police application. The officer later
assaulted a number of individuals in separate incidents. He and
the supervisor were sued and held liable. In another case,13 the
court held a city liable for the actions of a police officer who
was hired despite a felony record and who appeared to have been
involved in many street brawls. Liability was based on the
complete failure of the agency to conduct a background check prior
to the hiring of the applicant.

Minor acts of negligence on the part of the supervisor do not
lead to liability. Only gross negligence is actionable, meaning
the failure to use even slight care. To protect against liability
from negligent hiring, an agency must perform a good background
investigation. This is undertaken in a number of ways, depending
upon the resources of the agency. Regardless of the method used,
it must have an adequate procedure whereby unfit applicants may be
identified and eliminated.

Negligent Assignment. Negligent assignment means assigning an
employee to a job without ascertaining whether or not he is
adequately prepared for it, or keeping an employee on a job after
he is known to be unfit. Examples would be a reckless driver
assigned to drive a government motor vehicle or leaving an officer
who has had a history of child molestation in a juvenile detention
center. The rule is that a supervisor has an affirmative duty not
to assign or leave a subordinate in a position for which he is
unfit. In Moon v. Winfield,14 liability was imposed on the police
superintendent for failure to suspend or transfer an errant police
officer to a nonsensitive assignment after numerous disciplinary
reports had been brought to the supervisor's attention. In that
case, the superintendent had five separate misconduct reports
before him within a two-week period, and also a warning that the
officer had been involved in a series of acts indicating mental
instability. The court held that supervisory liability ensued
because the supervisor had authority to assign or suspend the
officer, but failed to do so.
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As a legal defense measure, supervisors need to pay careful
attention to complaints and adverse reports against subordinates.
These must be investigated and the investigation properly docu-
mented. This also implies that the supervisor must generally be
aware of the weaknesses and competencies of his subordinates and
not assign them to perform tasks in which they are wanting in
skill or competence.

Negligent Failure to Supervise. Failure to supervise means
negligent abdication of the responsibility to oversee employee
activity properly. Examples are tolerating a pattern of physical
abuse of inmates, racial discrimination, and pervasive deprivation
of inmate rights and privileges. One court has gone so far as to
say that failure on the part of the supervisor to establish ade-
quate policy gives rise to legal action.15 Tolerating unlawful
activities in an agency might constitute deliberate indifference
to which liability-attaches. The usual test is: Does the super-
visor know of a pattern of behavior, but has he failed to act on
it?16 A corollary question is: What constitutes knowledge of a
pattern of behavior? Some courts hold that actual knowledge is
required, which may be difficult for a plaintiff to prove, while
others have ruled that knowledge can be inferred if a history of
violation is established and the official had direct and close
supervisory control over the subordinates who committed the
violations.

In Marusa v. District of Columbia,17 allegations were that
the defendant chief of police failed to adequately supervise an
off-duty officer who shot the plaintiff. In Thomas v. Johnson,18

the police chief allegedly failed to supervise an officer against
whom numerous complaints had been filed, resulting in an assault,
battery, negligence, and violation of the plaintiff's civil
rights. In both cases, the courts noted possible liability for
negligent failure to supervise. In London v.Ryan,19 one Lt.
Weaver was the senior officer at the scene of a crime that
resulted in two young officers firing their weapons and injuring
an innocent person. Although he arrived in his patrol car at the
same time as the two responding officers, Lt. Weaver failed to
exit his vehicle and take command. The Louisiana court said that
Lt. Weaver's failure to provide proper supervision in a situation
involving firearms created a grave risk of serious bodily injury
to innocent parties at the scene of the crime. In failing to
provide supervision, Weaver breached a duty he owed the plaintiff
and other parties present; hence he was obliged to repair it.

The current law on liability for negligent failure to
supervise is best summarized as follows:

To be liable for a pattern of constitutional
violations, the supervisor must have known of the pattern
and failed to correct or end it . . . Courts hold that a
supervisor must be "causally linked" to the pattern by
showing that he had knowledge of it and that his failure
to act amounted to approval and hence tacit encouragement
that the pattern continue.20
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A writer gives this succinct advice: "The importance of this
principle is that supervisors cannot shut their eyes and avoid
responsibility for the acts of their associates if they are in a
position to take remedial action and do nothing."21

Neqligent Failure to Direct. Failure to direct means not suffi-
ciently telling the employee of the specific requirements and
proper limits of the job to be performed. Examples would be
failure on the part of the supervisor to inform an employee in a
prison mail room of the proper limits of mail censorship or to
advise prison guards as to the extent of preserved rights of
access to court and counsel. In one case, 22 the court refused to
dismiss an action for illegal entry, stating that it could be the
duty of a police chief to issue written directives specifying the
conditions under which field officers can make warrantless entries
into residential places. The court held that the supervisor's
failure to establish policies and guidelines concerning the
procurement of search warrants and the execution of various
departmental operations made him vicariously liable for the
accidental shooting death of a young girl by a police officer. In
another case, 23 the failure to direct involved the chief's
negligence in establishing procedures for the jail concerning
diabetic diagnosis and treatment. The case involved incarceration
for public drunkenness. The arrestee experienced a diabetic
reaction that resulted in a diabetic coma, a stroke, and brain
damage. The jailer did not recognize this condition and therefore
failed to provide for the proper medical care, resulting in
death. Liability was assessed.

The best defense against negligent failure to direct is a
written manual of policies and procedures for departmental opera-
tions. The manual must be accurate and legally updated, and it
must form the basis for agency operations in theory and practice.
It must cover all the necessary and important aspects of the job
an employee is to undertake. It is also necessary that employees
be required to read and be familiar with the manual as part of
their orientation to the agency. A signed statement by the
employee to the effect that he has read and understood the manual
will go a long way towards exculpating a supervisor from liability
based on failure to direct.

Negligent Entrustment. Negligent entrustment refers to the
failure of a supervisor to supervise or control properly an
employee's custody, use, or supervision of equipment or facilities
entrusted to him on the job. Examples are improper use of
vehicles and firearms that result in death or serious injury. In
Roberts v. Williams,24 an untrained trusty guard was given a
shotgun and the task of guarding a work crew by a convict farm
superintendent. The shotgun discharged accidentally, seriously
wounding an inmate. The court held the warden liable based on
negligence in permitting an untrained person to use a dangerous
weapon. In McAndrews v. Mularchuck,25 a periodically employed
reserve patrolman was entrusted with a fireman without adequate
training. He fired a warning shot that killed a boisterous youth
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who was not armed. The city was held liable in a wrongful death
suit. Courts have also held that supervisors have a duty to
supervise errant off-duty officers where an officer had property,
gun, or nightstick belonging to a government agency.

The test of liability is deliberate indifference. The
plaintiff must be able to prove that the officer was incompetent,
inexperienced, or reckless, and that the supervisor knew or had
reason to know of the officer's incompetence.26 The supervisor's
defense in these cases is that proper supervision concerning use
and custody of equipment was exercised, but that the act occurred
anyway despite adequate precautions.

Negligent Retention. Negligent retention means the failure to
take action against an employee in the form of suspension,
transfer, or terminations, when such employee has demonstrated
unsuitability for the job to a dangerous degree. The test is:
Was the employee unfit to be retained and did the supervisor know
or should he have known of the unfitness?27

The rule is that a supervisor has an affirmative duty to take
all the necessary and proper steps to discipline and/or terminate
a subordinate who is obviously unfit for service. This can be
determined either from acts of prior gross misconduct or from a
series of prior acts of lesser misconduct indicating a pattern of
unfitness. Such knowledge may be actual or presumed. In Branncon
v. Chapman,28 the court held a police director liable in damages
to a couple who had been assaulted by a police officer. The judge
said that the officer's reputation for using excessive force and
for having mental problems was well known among the police
officers in his precinct: hence the director ought to have known
of the officer's dangerous propensities and to have fired him
before he assaulted the plaintiffs. This unjustified inaction was
held to be the cause of the injuries to the couple for which they
could be compensable. In McCrink v. City of New York,29 a police
commissioner who personally interviewed an errant officer, and yet
retained him after a third offense of intoxication while on duty,
was deemed to have actual knowledge. Presumed knowledge arises
where the supervisor should have known or, by exercising reason-
able diligence, could have known the unfitness of the officer. No
supervisory liability arises where the prior acts of misconduct
were minor or unforeseeable, based on the prior conduct of the
officer.

The defense against negligent retention is for the super-
visor to prove that proper action was taken against the employee
and that the supervisor did all he could to prevent the damage or
injury. This suggests that a supervisor must know what is going
on in his department and must be careful to investigate complaints
and document those investigations.

In summary, supervisory liability under state law arises
under a variety of circumstances, all based on negligence. While
most courts impose supervisory liability only when the negligence
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is gross or amounts to deliberate indifference, other courts go
with a lower standard. Regardless of the standard used, the
determination of negligence is ultimately subjective with the
trier of fact, be it a judge or jury, and so the distinction may
not be all that significant. It is evident that the seven
possible sources of liability discussed above are not mutually
exclusive and do in fact overlap. For example, negligent failure
to direct or assign may also mean failure to supervise, and vice
versa. The plaintiff's complaint may, therefore, cover more than
one area of potential liability even if allegations are anchored
on a single act.

Negligence of Supervisors - Liability to Subordinates

Direct Liability. Direct liability of supervisors under state law
for acts affecting subordinates arises from varied sources and in
a number of ways. Responsibilities attach in the hiring,
termination, demotion, suspension, or reassignment phases of a
supervisor's work. There are usually two issues involved in
supervisor-subordinate cases. The first has to do with the causes
for which an employee may be terminated, demoted, suspended, or
reassigned. The second looks at the procedure that must be
followed, if any, before an employee may be terminated, demoted,
suspended, or reassigned.

Both cause and procedure for supervisory action are primarily
governed by:

a.

b.

c.

d.

The contract with the employee, if any. In
some states, employees are unionized, and so
conditions are governed by provisions of the
collective bargaining agreement:

Agency rules, regulations, and guidelines, if
any exist;

State law specifically governing employment,
or generic statutes such as state civil service
laws, if there are such laws;

In the absence of, or supplementary to, any of
the above, basic constitutional rights of the
employees, such as the freedom of speech,
association, press, due process, equal
protection, and privacy.

These sources of rights are not mutually exclusive and in fact
interface in many cases. For example, an employee contract may be
supplemented by prevailing state laws; moreover, basic consti-
tutional rights overlay individual contracts or agency regu-
lations. Unconstitutional provisions in contracts or agency
guidelines may be challenged in court. The waiver of a basic
constitutional right as a condition for employment has found
increasing disapproval in public employment litigation.30
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In the absence of specifics, an employee is entitled to
rights,
stances:31

substantively and procedurally, in the following in-

1. When the employee is terminated or disciplined for
exercising constitutional rights, such as suing his superior or
department, criticizing the department, exercising freedom of
religion, or choosing a nonconventional lifestyle.

2. When the termination takes away an employee's property
rights under the Fourteenth Amendment due process provision. The
general rule is that an employee acquires property rights to his
job when he passes the probationary status, the length of which is
governed by state law.

3. When the termination takes away an employee's liberty,
such as (a) when it seriously damages an employee's standing and
association in the community; or (b) when the action imposes a
stigma or other disability that forecloses an employee's freedom
for other employment.

General Basis for Discipline. As a general rule, an employee
may be disciplined if the supervisor is able to prove that what
the employee did impairs his efficiency in the department,32 or
demonstrably affects job performance. 33 For example, criticisms,
which ordinarily fall under the exercise of free speech, must have
an adverse effect, or affect the efficiency of the department
before adverse action against the employee can be taken. In
Pickering v. Board of Education, 34 the United States Supreme Court
said that the right to speak cannot be curtailed absent proof of
false statements knowingly and recklessly made, or a statement
that disrupts the harmony of the department.

Homosexual Activities of Employees. The general rule
concerning homosexual activities appears to be that sufficient
nexus must exist between homosexuality and job performance to
justify dismissal.35 In one case, the court held that a homo-
sexual junior high school teacher could not be dismissed or
transferred simply because he was a homosexual. Some showing must
be made of his homosexual behavior with students or teachers, or
that his homosexuality, in general, was notorious.36 In another
case,37 the court held that civil servants could not be discharged
for homosexuality unless their homosexuality was rationally
related to job performance.

In other sexual activity cases, the general rule is that an
employee's private sexual conduct is within the zone of privacy
and is therefore shielded from government intrusion. Most
disciplinary actions by supervisors have not been sustained
because these are areas of an employee's life over which the
government has no legitimate interest. An exception is where the
sexual activities of an employee are open and notorious, or if
such activities take place in a small town where impact on the
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department may be easily demonstrable. In these cases, the
supervisor might very well have an interest in investigating such
activities and terminating the employee.38

Political Activities of Employees. Mere membership in a
political party cannot be proscribed or used as a basis for
disciplinary action, but participation in partisan politics can be
prohibited because of possible conflict of interest and potential
abuse of the prerogatives of one's office.39

Sexual Harassment of Employees. The Civil Rights Act of 196440

and Equal Employment Opportunity regulations promulgated by the
Equal Employment Opportunity Commission prohibit discrimination on
the basis of sex. This includes harassment cases. What is meant
by sexual harassment? A partial list of the type of activities
that have been held to be proscribed under the Civil Rights Act
are:41

1. Touching

2. "Off color" jokes

3. Unwanted, unwelcomed, and unsolicited propositions

4. Use of language

5. Holding up to ridicule

6. Leaving sexually explicit books, magazines, etc., in
places where female employees can find them

7. Notes either signed or anonymous placed on bulletin
boards, in lockers, in desks, etc.

8. The required wearing of particular type of clothing

9. Transfer, demotion, dismissal, etc., after refusing
or resisting sexual advances

10. Requesting and/or ordering employees of one sex to
perform tasks traditionally viewed as "women's work,"
such as: making coffee, going out to get lunch, or
doing personal shopping for male supervisors

11. Demeaning comments or actions

12. Unwanted, unwarranted, and unsolicited "off duty"
telephone calls, contacts, etc.

The above list is illustrative, not exhaustive, of harassing
activities.

Sexual harassment can take place in two ways: (1) harassment
of subordinates by supervisors, and (2) harassment of employees by
co-employees who are not their superior. The general rule is that
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harassment of subordinates by supervisors leads to agency
liability, while harassment of employees by co-employees leads to
supervisory liability only if the supervisor knew or should have
known about it and could have stopped it but did not.

Must there be reprisal by the supervisor before harassment
becomes unlawful? What if the supervisor propositions a
subordinate but does not take any adverse action whatsoever when
rebuffed? The answer is that sexual harassment, whether physical
or verbal, may be unlawful even if there is no immediate
employment reprisal. Under a 1980 EEOC regulation, sexual
harassment is present if the unwelcome sexual advance has the
purpose or effect of unreasonably interfering with an individual's
work performance or creating an intimidating, hostile, or
offensive work environment.42 There is, therefore, no need for
adverse action from the supervisor for sexual harassment to take
place.

Vicarious Liability. Vicarious liability of supervisor to
subordinates under state or Federal law is a legal route not often
used because the employee can always sue on the basis of direct
liability. There may be instances, however, when a low level
supervisor violates the rights of a subordinate and such violation
is directly traceable to the negligent act of a higher supervisor
in the hierarchical scale, but there is insufficient jurisprudence
to justify an extended discussion.

LIABILITY UNDER FEDERAL LAW

To Clients

Direct Liability. The law most often invoked in liability actions
in Federal jurisdiction is Title 42 section 1983. As discussed
more extensively in Chapter IV, this law, first enacted in 1871,
has two basic elements. The first is that the officer must have
been "acting under color of state law."43 This is normally met if
a person is clothed with the authority of the state and purports
to act thereunder. It is sufficient if the act appeared to be
lawful even if it was not in fact authorized by law. The second
element is that the violation must be of a constitutional or of a
Federally-protected right.44 Rights given by state law are not
protected under Section 1983. In essence, elements under Section
1983 are similar to state tort, but a distinction lies in that
some defenses available under tort law, such as a statutory grant
of immunity, may not be available in Federal cases.45

Intentional acts have long been held actionable, but for some
time it was not clear whether negligence could be the basis of
liability under section 1983. That issue is now settled in that a
supervisor can now be held liable under section 1983 for his own
personal negligent conduct that was the proximate cause of a
subordinate's actionable behavior.

4 6 Courts have been consistent
in-holding that simple negligence will not support an action under
section 1983, but that gross or willful negligence can lead to
liability.
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Vicarious Liability. Controversy surrounds the issue of whether
or not vicarious liability applied under section 1983.47 Some
circuit courts reject vicarious liability under section 1983,
while others apply it in the same manner as under state tort law,
meaning on the basis of negligent hiring, training, or supervision
of subordinates, or on specific state law.48

Most cases rejecting vicarious liability refer to Adams v.
Pate,49 decided by the Seventh Circuit in 1971. In that case, a
penitentiary inmate complained that his civil rights were
violated, in that he was beaten by inmate-nurses on orders of
prison guards, and that his confinement in the segregation unit
either for minor rule infractions or without cause constituted
cruel and unusual punishment. The court held that the complaint
failed to state a cause of action against the warden in that it
did not allege any overt acts or infractions made by the warden or
with his knowledge and consent. Ten years later, however, the
same court held that the administrator of a prison hospital bears
responsibility for insuring that prison inmates receive adequate
medical care, and that such responsibility is sufficient basis
from which to infer the administrator's personal involvement
the denial of such care, at least where the denial is gross.5 0

The court acknowledged that its decision departed from a strict
application of Pate, but concluded that "it is a departure which
we believe is justified by the nature of the claims presented."51

In Johnson v. Glick,52 a prison warden was exonerated from
liability for a guard's violation of a prisoner's civil rights.
The guard was accused of an unprovoked attack and beating of
prisoner. The complaint alleged only that the warden was in
charge of all corrections officers employed at the house of
detention, but did not allege that the warden had authorized
officer's conduct or even that there had been a history of
previous incidents requiring the warden to take action. The

the

the

Second Circuit stated that in this case a showing of some personal
responsibility on the part of the supervisor was required before
liability could attach. In Hampton v. Holmesburg Prison
Officials, 53 the Third Circuit held that a prison warden could not
be liable for alleged violations by prison guards of a prisoner's
civil rights under section 1983 because there was not the
slightest evidence to show that the warden had actual knowledge of
the circumstances alleged, or that he acquiesced or participated
in any violation of the prisoner's civil rights. In Vinnedge v.
Gibbs ,54 the Fourth Circuit decided that the state superintendent
of jails was not liable for alleged civil rights violations by
prison guards where no personal connection between the
superintendent and the violation was even alleged by the
plaintiff.

The common theme in the above cases is the insistence by
several appellate courts of personal involvement in the form of
participation, ratification, direction, or acquiescence by the
supervisor before liability arises. Mere negligence or inaction,
whether it be slight or gross, was deemed insufficient to
establish liability.
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In contrast, a long line of cases indicate that vicarious
liability can be the basis for damages in a section 1983 suit. As
early as 1964, a Federal district court held a superintendent
liable for injuries inflicted by a subordinate who had not been
properly trained and supervised in the use of firearms.55 Since
then, other courts have addressed the same issue with similar
results. In Hirst v. Gertzen, 56 the Ninth Circuit decided that a
sheriff could be held liable for the actions of his deputy in a
case brought by the survivors of a jail prisoner who committed
suicide because of supervisory negligence. The court indicated
that simple negligence might be all that is needed for liability
in this instance to ensue. In Sims v. Adams, 57 the Fifth Circuit
opined that what is needed for liability under section 1983 is
merely a causal connection between the supervisor's actions and a
deprivation of the plaintiff's constitutional right. The court
said:

The language of Section 1983 requires a degree of
causation as an element of individual liability, but it
does not specifically require "personal participation."
The proper question is therefore whether the complaint
adequately alleges the requisite causal connection between
the supervisory defendants' actions and the deprivation
of plaintiff's constitutional rights. "Personal
participation" is only one of several theories which
can be used to establish causation.58

A study of the above cases indicates that the confusion
generated by the conflicting decisions can perhaps be reconciled
by making a clear distinction between the legal concepts of
vicarious liability and respondeat superior. While both are
susceptible to imprecise definitions, and in most cases have in
fact been loosely defined, vicarious liability is a much broader
term than respondeat superior, which is a subset of vicarious
liability. Respondeat superior is a form of vicarious liability,
but is certainly not the only form. Most cases rejecting
supervisory liability under section 1983 were decided under the
narrow concept of respondeat superior, while cases that have found
liability were decided on the broader doctrine of vicarious
liability other than respondeat superior. As one court has
categorically stated: "The doctrine of respondeat superior does
not apply to claims under 42 U.S.C. Section 1983."59 It might be
added, however, that liability may nonetheless arise under the
broader doctrine of vicarious liability.

To Subordinates

Direct Liability. Direct liability of supervisors to subordinates
under Federal law is governed by several statutes, notably the
following:

1. Title VII of the Equal Employment Opportunity Act
of 1964, which prohibits discrimination in employment on
the basis of race, sex, religion, color, or national origin.
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Under this law, employment discrimination is prohibited
in such areas as recruitment, testing, hiring or firing,
transfer, promotion, layoff, and training;60

2. The Age Discrimination In Employment Act, which
protects workers, aged 40-70, from age discrimination in
hiring, discharge, pay, promotions, fringe benefits, and
other aspects of employment. It applies to all Federal,
state, and local governments. The law does not apply if
an age requirement or limit is a bona fide job qualifi-
cation, a part of a bona fide seniority system, or is based
on reasonable factors other than age; 6 1

3. The Equal Pay Act, which protects women and men
against pay discrimination based on sex, if performing
substantially equal work in the same establishment. The
law does not apply to pay differences based on factors
other than sex, such as seniority, merit, or a system that
rewards worker productivity.62

Unlike section 1983, the above Federal statutes do not
directly impose personal liability on the supervisor, and their
means of enforcement vary. Remedies for violations of Title
VII of the Equal Employment Opportunity Act may involve rein-
statement, reassignment, promotion, training, backpay, and other
compensation benefits. Penalties for violations of the Age
Discrimination in Employment Act may take the form of payment
of damages, interest, attorney's fees, and court costs:
infringements of the Equal Pay Act call for such sanctions as
the payment of back wages, interest, attorney's fees, liquidated
damages, and court costs. Nonetheless, the supervisor is ulti-
mately responsible administratively for violations that lead to
costly measures against the agency.

Moreover, supervisory liability for violations of any of
the above laws may in fact arise under section 1983. All that
is needed is that the supervisor was acting under color of
state law and that, in addition to violating statutory pro-
visions, there is a violation of a constitutional right.63

Vicarious Liability. Although no cases have directly addressed
this issue, it appears reasonable to assume that liability may
also arise under section 1983 as long as the two other
requirements of acting under color of state law and violation
of a constitutional right are present. Most Federal laws grant-
ing rights to employees and prohibiting discriminatory practices
are enforced directly through sanctions other than a section
1983 lawsuit, making the vicarious liability route only a secon-
dary source of legal remedy.
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AGENCY REPRESENTATION AND LIABILITY FOR
ACTS OF SUPERVISORS

As a general rule, a supervisor is personally liable if he
acts outside the scope of employment. An employee's act is within
the scope of employment if the following are present: the act is
of the kind he is employed to perform: it occurs within the
authorized time and space limits; and it is performed, at least in
part, with the intent of serving the employer.64 In short, there
is no governmental liability unless the act performed is at least
incidental to employment and a part of the employee's duties.

In an earlier case, Monroe v. Pape,65 the United States
Supreme Court decided that the plaintiff could not recover from
the municipality under section 1983, saying that "the response of
the Congress to make municipalities liable for certain
actions . . . was so antagonistic that we cannot believe that the
word 'person' was used in this particular context to include
them." All that changed in 1978, when in Monell v. Department
of Social Services,66 the court reversed itself, holding that
municipalities and other local government units are "persons" that
can be sued directly under section 1983 for monetary, declaratory,
or injunctive relief. In Quern v. Jordan,

67 the Court reiterated
that the Eleventh Amendment immunity barred suits against states
for damages, thus reaffirming the doctrine of sovereign immunity.
As a result, only natural persons, municipalities, cities, and
other local units of government can be sued for damages without
consent. State immunity is alive and well, unless waived by
legislation, which many states have done in varying degrees, or in
court decisions. Even in states where sovereign immunity still
applies en toto, nothing bars the state from indemnifying its own
supervisors for liability incurred while acting in the course of
duty.

If a supervisor acts outside the scope of employment and is
sued in his individual capacity, chances are that the agency will
refuse to provide legal defense, nor will the agency indemnify if
the officer is held liable. The matter of legal representation
should be a justifiable cause of concern among supervisors because
of its unstructured status. While some states provide
representation as a matter of right, surveys have shown that legal
representation in many states is largely uninstitutionalized.68

In some states and agencies, an informal and unwritten
understanding allows the state attorney general to defend the
supervisor if, in his judgment, the case is meritorious. In
municipal agencies, the practice is even more uncertain, with no
designated legal counsel to undertake the defense and no official
legal representation policy.

To compound the uncertainty, most jurisdictions would
represent only if the employee acted within the scope of duty.
That may sound reasonable and consistent with public policy,
except that the term "scope of duty" is subjective and eludes
precise definition. An agreed and viable working definition goes
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a long way towards protecting the rights of officers and
alleviating anxiety. Additionally, it is necessary that there be
an understanding that a trial court's finding that the officer
acted outside the scope of duty, and, hence, is liable, not be
made binding on the state or local agency for purposes of
indemnification or representation on appeal.69 An independent
judgment must be given to the agency, based on circumstances as
determined by that agency. Ideally, only gross and glaring cases
of abuse should be denied representation or indemnification.
Without this understanding, agency legal assurances of indemni-
fication may only be a mirage because, as current case law stands,
acts done by a supervisor in good faith and within the scope of
employment are likely to be exempt from liability anyway, so there
is nothing to indemnify.

Supervisory lawsuits can lead to a possible conflict of
interest in a number of ways. If the supervisor is sued in both
an official and individual capacity, the agency might assert that
the supervisor acted outside his scope of duty and hence should be
personally liable. In the absence of mandated representation, the
supervisor will most likely have to provide his own defense. This
creates a financial burden and places the supervisor at a disad-
vantage because of the inevitable implication that in the judgment
of the agency the act was unauthorized. A second source of
conflict of interest comes from the supervisor's relationship with
his subordinate. A supervisor, when sued for what his subordinate
has done, may want to dissociate himself from the act, claiming
either that the subordinate acted on his own or in defiance of
agency policy, particularly when the violation is gross or
blatant. In these instances, the supervisor's defense will be
inconsistent with that of the subordinate. Determination will
have to be made by the agency as to the party it will defend and
whom to indemnify if held liable. Chances are that the agency
will decide for the supervisor, but that is a decision to be made
by policy makers on a case-by-case basis.

SUMMARY

Although supervisory liability is a new and developing area
of law, it has become a fertile source of civil litigation against
corrections officials in the last decade. Indications are that
the number of lawsuits filed against supervisors will escalate as
the courts continue to probe into direct and vicarious liabilities
of higher officials, and as the public becomes more cognizant of
developing law and the advantages to be derived from the inclusion
of supervisors and agencies in state or Federal liability
lawsuits. It is therefore important for supervisors to be
knowledgeable about the nature and scope of legal liabilities to
which they may be exposed in the course of task performance.

The developing case law in this field strongly suggests the
need for supervisors to know the legal limits of their job and be
more aware of what goes on among, and the competencies of,
subordinates in their department. An area that deserves immediate
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attention, because of increasing court litigation, is negligent
failure to train. All indications are that training is a
neglected area in corrections. This is deplorable because
corrections is a field that, because of low pay and unattractive
job status, needs training even more than the other subsystems in
criminal justice if the quality of personnel is to be upgraded.
Problems arise for supervisors because of financial constraints
occasioned by the reluctance of political decision-makers to
commit financial resources to training, despite perceived need.
Such neglect carries serious legal implications for the supervisor
and decision-makers, and, hence, must be given proper and
immediate attention.

The days of unfettered discretion among supervisors in
corrections are gone, and supervisors need to shun intransigence
and adapt accordingly. Judicial scrutiny can be irritating and
sometimes frustrating for a corrections supervisor, yet it can
also lead to a more effective and equitable administration,
something that the public desires and deserves. Judicial
intervention and supervisory liability may be a mixed blessing,
but they are realities with which corrections supervisors must
learn to live and cope.
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CHAPTER XIV

LIABILITY FOR PRIVATE PROGRAMS AND COMMUNITY SERVICE WORK*

Distinct from supervisory liability within probation/parole
settings is agency liability for other community corrections
programs that are run and managed by private agencies on
contractual or other types of relationship with probation/parole
departments. Should government personnel or agencies, such as
probation/parole departments, be liable for what private persons
or agencies do?

LIABILITY UNDER SECTION 1983 OF PRIVATE PROGRAMS

While only a few cases have been decided by the courts on
this topic, some issues deserve attention. Foremost is whether or
not the proprietor or personnel of private programs can be liable
in a civil rights (section 1983) lawsuit. The issue arises
because one of the essential elements of a civil rights case is
that the person or agency sued must be "acting under color of
law." Public officials are presumably "acting under color of
law," but private individuals do not ordinarily fall into this
category. Most courts have decided that a contractual
relationship with the state may subject private agencies or
individuals to liability for acting under color of law.1 The
rationale is that there is government involvement in these cases
to justify the exposure of private individuals to section 1983
cases.

An example is Milonas v. Williams,2 which involved a section
1983 action against the owners and operators of a private school
for youths with behavior problems. Former students brought a
class-action suit for deprivation of civil rights incurred by the
school's use of a polygraph machine, monitoring and censoring of
student mail, use of isolation rooms, and use of excessive
physical force. Students were placed at the school involuntarily
by juvenile courts and other state agencies, generally at the
insistence of parents.

The Tenth Circuit, in deciding Milonas, found the school to
be acting under color of state law. Significant public funding in
the form of tuition, extensive state regulation of the school
program, and contracts drawn by public school administrators
placing youths at the school indicated the presence of "under
color of state law" pre-requisite to a section 1983 action.

*This Chapter is an expanded portion of an article, "Legal Issues
and Liabilities in Community Corrections," published in L. Travis,
Probation, Parole, and Community Corrections, Prospect Heights,
Ill.: Waveland Press, Inc., 1985.
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OTHER LIABILITY ISSUES

Another issue is whether or not a private agency can compel a
client to do what government officials otherwise cannot compel him
to do because of limitations in the Hill of Rights. An example is
a half-way house, owned and managed by a private agency, requiring
all its residents to attend religious instruction and services as
part of its rehabilitative program. The Constitution prohibits
required religious instruction if imposed by government officials,
but private individuals do not normally come under the constraints
of the Hill of Rights. Similar issues would arise if private
agencies restrict programs on the basis of race, color, or
national origin.

Another important issue goes into the liability of a govern-
ment agency for what a private person or agency does, with whom it
has a contractual relationship. For example, will a probation/
parole agency be liable if the proprietor or personnel of a
private halfway house grossly violate the rights of a client?

There are no clear laws or court decisions in probation/
parole addressing the above issues. However, these are the same
issues raised in the current move towards corrections privati-
zation. The literature on these issues is just now starting to
develop.3 The consensus is that the government cannot escape
liability for what private parties or agencies do, whether the
services be provided in the form of remunerative contract or not,
as long as the government has some degree of involvement in what
is done.

Government Liability and Responsibility Tests

Government liability and responsibility arise under several
tests.

The first is the public function test. This holds that if a
private entity or person is engaged in the exercise of what are
traditionally government functions, their activities are subject
to constitutional limitation. The state cannot be rid of consti-
tutional restraints in the operation of its traditional functions
by contracting or delegating responsibility to a private party.
Conversely, the private party, in assuming the role of the state
by performing the public function, is subject to the same
limitation as the state itself.

The case of Medina v. O'Neil14 illustrates the public
function concept. In Medina, decided by a federal district court
in 1984, private security guards, under contract with a private
vendor operating an Immigration and Naturalization Service
detention facility, shot and killed a prisoner during an escape
attempt. Suit was brought against the INS. The court found state
action on the part of all the defendants, stating: "The public
function concept provides that state action exists when the state
delegates to private parties a power 'traditionally exclusively
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reserved to the state."5

Baker v. Kohn,6
The Supreme Court suggests, in Rendell-

a limitation of the concept: "The relevant
question is not simply whether a private group is serving a public
function . . . the question is whether the function performed has
been traditionally the exclusive prerogative of the state."

Medina offers only rough and uncertain guidelines. It sug-
gests that agencies will not be able to escape liability by
arguing that contracted services are the acts of private parties.
Another 1984 case, Woodall v. Partilla,7 is much closer to a
community corrections setting. Here, the court ruled that by
compelling an inmate at Joliet Correctional Center to work in a
private food service, the private company actions with respect to
that inmate had become an exercise of state power. Said the
court: "When private individuals or groups are endowed by the
state with powers or functions governmental in nature, they become
agencies of the state and subject to its constitutional
limitations."

Another pertinent case concerns a private mental health
facility. The court found that "where a private corporation
undertakes to perform duties which have been largely within the
province of the state, and wherein it receives substantial sums of
money from the state for performance of such duties, there exists
a sufficient relationship between it and the state to make it a
suable entity under 42 U.S.C. section 1983."8

In a corrections situation, the issue becomes: are the
services given by probation/parole agencies considered a public
function prerogative of the state? Because an affirmative answer
to this query would be expected, given the history of the U.S.
criminal justice system, Section 1983 liability may be expected to
follow contracts providing rehabilitative services for the state.
Where tradition has assigned a function exclusively to the govern-
ment in the past, a person or agency performing that function now
may well be considered engaging in a state action.

A second test for state action is the nexus test. Under this
test, the court looks for a close nexus or link between he actions
of public officials and private individuals or agencies. For
example, in Milonas v. Williams,9 the court found that a private
secondary school for delinquent and emotionally disturbed boys was
acting under color of state law because there was a sufficiently
close nexus between the action of the state in sending the boys to
that school and the conduct of school authorities.10

A third test for state action is the state compulsion test.
Where a state is compelled by statute or duty to provide a service
and contracts for that service, state liability cannot be
avoided.

11 Therefore, a community agency chartered and substan-
tially funded by the state to provide rehabilitative programs
will probably be viewed by courts as carrying out duties of the
state and, as such, will be subject to constitutional prohibitions
against depriving clients of their civil rights.
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Examples would be the state's obligation to provide medical
care for the mentally retarded or a school for delinquent boys.
In probation/parole, the question is whether or not the state has
a clear duty to provide these services. Although no constitu-
tional right to probation/parole has been declared (both are still
considered a privilege which may be granted or denied), the
establishment of both functions by law inevitably carries with it
an obligation by the state to provide certain types of services,
hence the nexus test could well be established in probation/
parole.

A fourth test to determine governmental liability for private
acts is the joint action test. In some cases, courts have held
private defendants liable as state actor's because they were joint
participants with state officials.12

The four tests discussed above strongly indicate that
government officials and agencies ma be held liable for what
private agencies do in corrections.

1 3
Although the public

function test has been used predominately by many courts, the
above tests are not mutually exclusive, and any test can be used
by any court as a handle to bring private agencies under the
umbrella of state action. This has the twofold consequence of
holding public agencies possibly liable for what private agencies
do and also imposing constitutional limitations on the actions of
private Individuals or agencies.

In most cases, private agencies provide services to the
probation/parole agency by contract wherein the forms of service
given are specified in return for money paid. Can the probation/
parole agency escape liability by specifying in the contract that
the private party agree to shoulder absolute liability in cases
brought by clients? Such provision may be included in the
contract, but chances are that it will not exculpate the public
agency from liability because state action can still easily be
established under the above four tests. The contractual provision
does not bind a third person (the injured client who brings the
case) because he was not a party to the contract. Regardless of
provisions in the contract, the injured party will most likely
include the government in the lawsuit because the chances of
recovery against a public agency (which can always tax the public,
hence the "deep pocket" theory) are higher than against private
agencies with limited resources.

Liability of Officer Or Agency For Use of
Community Volunteers

Many community corrections agencies are able to function
effectively only by utilizing community volunteers. What if a
Junior League volunteer, for example, injures a probationer/
parolee or deprives a client of civil rights? Obviously, private
individuals would be liable personally for their acts, but would
the supervising officer or agency incur liability?
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No case law exists on these issues, but general legal
principles can offer guidelines. The general rule is that
agencies cannot escape liability for what volunteers do because
their involvement is such that what volunteers do can be cate-
gorized as state action under the four tests discussed above. The
nature of the liability would vary according to what the agency
did or failed to do. If, for example, the volunteer's act were in
violation of in-service training required of all volunteers, the
supervising officer would have a lesser likelihood of liability
than if he neglected to train the volunteer according to or
acquaint the volunteer with agency policies. Once again, written
procedural and policy manuals and proper training and explanation
of policy would help mitigate supervisory or agency liability.
Unless there is fault with the agency, the liability would likely
be personal with the volunteer.

If volunteers act outside the scope of their duties, officers
and agencies might not be found liable. However, if acting out-
side the scope of duties as defined by agency policy is common
and a supervisor superficially or rarely corrects the practice,
then that supervisor may have effectively changed the custom or
policy. In such a case, the supervisor's chances of being held
liable for the volunteer's act would be increased.

OFFICER OR AGENCY LIABILITY FOR INJURIES CAUSED
BY PAROLEES OR PROBATIONERS ENGAGED IN
COMMUNITY SERVICE WORK

Community service work is often required as a rehabilitative
measure. The offender personally engages in paying his debt to
society. What if the probationer volunteering in or assigned to
work in a center causes illness through negligent food prepara-
tion or breaks an expensive piece of woodworking equipment in the
craft room? What if the probationer inflicts physical injury to a
resident of a nursing home? Aside from the offender's potential
personal liability, could the officer or agency supervising the
offender suffer liability?

Again, no case law exists on this specific issue. Officer
and agency statutory authority, administrative policies, and
procedural manuals would be central to determination of liabil-
ity. The reader is referred to Chapter XI of this manual
(Supervision) for a discussion on officer liability for what a
probationer parolee does. That discussion in Chapter XI
essentially says that chances are that liability on the part of
the officer would arise only if there is reasonably foreseeable
risk and reliance. In the context of community service work, the
officer must be careful not to place a probation/parolee in a type
of work that is related to his previous offense. Obvious examples
would be requiring a person placed on probation for drug use to
work as a helper in a hospital pharmacy, or requiring a parolee
who was convicted of child abuse to work as a helper in a
community nursery.
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Aside from foreseeability, the courts also look for the
presence of reliance. Essentially, this means that the injured
party relies upon representations made by the officer implying
that the person who is to do the work is sufficiently competent
and reliable to be able to do the job safely. This is easily met
in community corrections programs if the volunteer work is done
with the knowledge or upon recommendation of the officer or
judge. If the volunteer work is obtained by the probationer/
parolee on his own, then there is no reliance. Nonetheless,
liability might still ensue if agency policy requires the officer
to disclose the client's record (particularly where there is
foreseeability that a similar offense might be committed), and the
officer fails to do that. In these cases, the better policy for
the agency to adopt is one that formally gives the officer the
option to disclose or not to disclose the client's record, even if
there is foreseeability, if the client obtained the work on his
own. An agency policy requiring the officer to disclose carries
the seeds of a possible lawsuit emanating from the injured third
party or the probationer/parolee, in case he does not get the job
because of the disclosure.

A slightly different but related concern is agency liability
to clients or community volunteers in the course of performing
community work. An example is a probationer who is injured while
working as a volunteer or a paid or unpaid helper in a public park
as part of his probation condition. These injuries are usually
covered by state tort law or by worker's compensation laws. In
the absence of coverage under local law, liability insurance to
cover these contingencies might be considered by the agency.14

SUMMARY

Liability for and of private programs and community service
work raises a number of legal issues for which there are no
authoritative answers, primarily because only a few cases have
addressed these issues. High on the list is whether or not
private parties can be held liable in section 1983 cases. Court
decisions answer this in the affirmative, holding that private
agencies can be considered as acting "under color of law" when
they are involved with public agencies. Similarly, private
parties are bound to respect constitutional guarantees under the
Bill of Rights when performing probation/parole functions.
Despite disclaimer of liability in a contract, a government agency
may be held liable for the acts of a private party or agency under
four possible tests that the courts can use to bring the acts
under the umbrella of state action. The same rationale holds in
the use of community volunteers to do probation/parole work in
case damage ensues from what they do. Conversely, the agency may
be liable for damages arising from community work by probationers/
parolees in some instances, specifically when foreseeability and
reliance are present.
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CHAPTER XV

TRENDS, GENERAL ADVICE, AND QUESTIONS

TRENDS

Court decisions continue to widen the net and add to the
category of officials who may now be held legally responsible for
acts done while in office. What started as sporadic liability
lawsuits directed primarily at prison personnel have now evolved
into a nationwide pattern of greater liability for all public
officials.

The trend is spreading to the private sector. Professionals
and practitioners in the fields of medicine, clinical psychology,
education, law, and religion have been sued in increasing number
under state law. Court congestion has become a serious concern
and liability suits have certainly aggravated the problem.

Given this trend, probation/parole officers must be careful
and properly informed. As public officers, they are vested with
varying degrees of authority essential for effective task perfor-
mance. With this authority comes an obligation to act respon-
sibly. Moreover, the general public now demands accountability in
all phases of public service. This is particularly true in the
criminal justice system where life and personal liberty are at
stake. This accountability takes the form of possible civil or
criminal liabilities for breach of duty. The courts have long
abandoned their "hands-off" policy in favor of the "open door" era
vis-a-vis citizen complaints. Accountability, court scrutiny, and
greater visibility are realities with which probation parole
officers will have to learn to live and cope.

GENERAL ADVICE

The questionnaire sent by the project staff to all offices
of Attorneys General in the United States included the following
question:

What three most important bits of legal advice would
you give probation and parole officers to help them
avoid or lessen possible legal liability in connection
with their work?

Ranked in the order of response frequency, the top five
answers were as follows:

Document your activities. Keep good records. (40%)

Know and follow departmental rules and regulations and
your state statutes. (35%)

Arrange for legal counsel and seek legal advice whenever
questions arise. (27%)
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Act within the scope of your duties, and in good faith.
(20%)

Get approval from your supervisor if you have questions
about what you are doing. (18%)

Other bits of advice (in descending order) were:

Keep up with developments in your field, (e.g., rele-
vant legal developments, statutes, new departmental
regulations). Ignorance of the law or regulations
excuses no one.

Use common sense.

Review important decisions with supervisors.

Undertake thorough investigations before making recom-
mendations.

Report the violations of clients.

Notify your supervisor immediately if you suspect that
legal action is being seriously contemplated.

Have clear and comprehensive policies in your depart-
ment.

Perform duties on time.

Take out insurance.

Stick to the facts in all dealings with clients.

Do not get personally involved with clients.

Be familiar with revocation procedures.

Keep out of politics.

Advise officers on ethical practices.

Do not act as a police officer.

Avoid transporting clients when possible.

Ensure safeguards for client property.

It behooves probation/parole officers to note these words of
advice from the professionals in the field in the face of mount-
ing civil rights and state tort cases. On the other hand, a word
of caution is in order. Knowledge of legal responsibilities and
awareness of possible liabilities could lead an officer to over-
caution amounting to inaction. This should be avoided because,
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in many case, reluctance or failure to perform duties can be more
harmful than acting incorrectly. Knowledgeable caution is a
valuable characteristic of a competent professional.

SPECIFIC CONCERNS

Legal Representation

Legal representation should rank as a major concern of
probation/parole officers. In some states, an informal and
unwritten understanding exists that allows the state attorney
general to undertake the defense of a public officer if, in the
attorney general's judgment, the case is meritorious. This
uninstitutionalized practice creates uncertainty and allows denial
of representation based on extraneous considerations. As
discussed in Chapter VI, states use various guidelines in deciding
the kinds of acts they will defend. While all of the states
surveyed stated that they provide legal representation at least
some of the time, a substantial number indicated that they will
not defend in all civil suits. The same survey shows that
one-half of the states will not undertake the defense of an
officer accused of a crime. Creation of a state statute making
such defense by the state obligatory should be explored, if no
such statute exists. Legal representation can be undertaken by
the office of the attorney general, the city or county legal
officers, or through a system similar to medical insurance where
an employee has the option to choose his own lawyer.

Legal representation on the local government level is much
less reassuring than representation for state officers. This is
significant because while parole agencies in a great majority of
states are administered and funded by the states, probation
offices are predominantly controlled on the local level, either by
local judicial districts, judges, or political agencies. Each
agency determines the type of legal representation it gives to
local public officers. Arrangements vary from allowing local
officials to get their own lawyer at county's expense, to having
the county or district attorney represent the officer. Whatever
the arrangement, it is important that the policy on representation
and indemnification be clarified and formalized. An unarticulated
and informal policy ("Don't worry, we will take care of you if a
lawsuit is filed") should be avoided because it can be implemented
selectively, and, hence, is not much of a guarantee.

Indemnification

Closely related to representation is the issue of
indemnification, if and when the officer is adjudged liable. A
majority of the states provide indemnification for the civil
liabilities of their public employees, albeit in varying amounts.
The conditions under which the state will pay also vary and are
sometimes unclear. Moreover, although most states provide for
some form of indemnification, states often do not automatically
indemnify. In a majority of states and local agencies, employees
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can expect the state to help pay the judgment only if the act on
which the finding of liability is based was within the scope of
employment and done in good faith. The definitions of the terms
"within the scope of employment" and "good faith" vary from state
to state.

Probation/parole officers would be well advised to look into
their specific state statutes covering legal representation and
indemnification. If no such statute exists, the possibility of
formulating one ought to be reexamined to ensure maximum
protection for the officers. Part of the lack of protection comes
from a definitional problem. While it is difficult, if not
impossible, to spell out very specific guidelines that further
refine the phrases "acting within the scope of duty" and "good
faith," working definitions of these terms go a long way toward
alleviating anxiety and minimizing arbitrariness. Such
definitions are not found in a number of current statutes.

Additionally, for purposes of maximum protection, it is
important that there be an understanding that a trial court's
finding that the officer acted outside his scope of duty and in
the absence of good faith not be made binding on the state or
local agency, particularly for purposes of indemnification. An
independent determination must be allowed the representing or
indemnifying state authority (usually the attorney general's
office for state officers and the district attorney or county
attorney for local officers), based on circumstances as perceived
by that agency. Only cases that are grossly and obviously outside
the scope of employment and clearly done in bad faith should be
denied legal representation and indemnification. Without this
understanding, a state's legal representation and indemnification
law can be ineffective because, as current case law stands, acts
that are done by probation/parole officers in good faith and
within the scope of their employment are exempt from liability
anyway. So, because of the prerequisite of the "good faith" and
"acting within the scope of employment" provisions of most state
laws, an officer who acts in good faith has no liability (and
therefore needs no indemnification), whereas one who is adjudged
liable (and therefore needs indemnification) cannot be indemnified
under most state laws because he acted in bad faith and/or outside
the scope of employment.

Professional Insurance

Professional insurance should be given serious study along
with the issues of legal representation and indemnification.
According to the project survey, only a minority of states (30
percent) have insurance protection for probation/parole officers.
Insurance is particularly desirable in states where legal repre-
sentation or indemnification is either absent or uncertain. This
is because insurance companies may provide both legal counsel
and damage compensation. In states where insurance is not
provided, the enactment of a law or the issuance of an adminis-
trative policy should be explored and, wherever feasible,

-193-



recommended. Otherwise, personal purchase of insurance should
be considered.

Immunity Statute.

Another possible source of protection that should be explored
by probation/parole officers requires action by state legisla-
tures. The United States Supreme Court in Martinez v. California
(discussed in Chapter V) held that California's immunity statute
was constitutional when applied to defeat a tort claim arising
under state law. That section of the California law (section
845.8(a) of the California Government Code) provides as follows:

Neither a public entity nor a public employee is liable
for: (a) Any injury resulting from determining whether
to parole or release a prisoner or from determining the
conditions of his parole or release or from determining
whether to revoke his parole or release.

A similar statute may be enacted by other states at the
initiative of probation/parole officers. It may be necessary,
however, to keep an avenue open for meritorious claims. This can
be done by creating a state administrative body or a court of
claims where reasonably deserving cases may be adjudicated.

Although the applicability of a state immunity statute is
limited to state tort litigations and does not affect Section 1983
cases, such a law does extend a measure of protection to-public
officers. Moreover, although the California statute specifically
limits its coverage to parole cases, there appears to be no legal
impediment to extending that coverage to include probation
officers, particularly on such matters as the setting of
conditions and the revocation of probation.

Source of Authoritative Information

Probation/parole officers in each state need a source to
which they can refer for authoritative information on the topics
addressed here. It is suggested that, at the very least, each
state develop a manual, perhaps along the lines covered in this
document. Some states have already done this, focusing on certain
specific areas of concern. The state manual need not be lengthy,
but it must contain information specific to that state. The
topics addressed in this manual, as well as the series of
questions posed in the following pages, should be valuable
starting points. Authors should remember, however, that this
manual gives generic information that may not apply to each state
or jurisdiction. Moreover, this manual will be outdated by new
decisions and statutory developments. Each state should update
its manual constantly, perhaps through the probation/parole or
corrections association's newsletter or occasional memoranda from
the probation/parole agency or the office of the attorney
general.
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IMPORTANT QUESTIONS

For better protection and greater awareness, the following is
a list of important questions that probation/parole officers
should ask and for which they should obtain answers from their
employers and legal advisors. These questions highlight several
vital issues addressed in this manual and help apply these legal
concerns to individual states or jurisdictions. It would be in
the interest of probation/parole officers to arrange a seminar or
workshop with their employers, legal advisors, or other knowl-
edgeable persons who can give authoritative answers to the
following questions:

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

If I am sued in a criminal, tort, or civil rights
action in state or federal court, will my agency or
employer provide a lawyer to represent me?

If a parolee, probationer, or anyone else is contem-
plating suit against the agency, agency personnel, or
me, and I am contacted by their lawyer, what should I
do?

What specifically should I do if and when I am served
with legal papers and/or court documents indicating
that a lawsuit has been filed against me?

If there is a conflict between me and a co-defendant,
or me and my agency, will the government appoint a
different attorney for me?

Are there any special defenses available to me as a
state probation/parole officer in a tort suit in which
I am the defendant?

Are there any specific criminal laws in my jurisdiction
of which I must be aware that apply specifically to
probation and/or parole officers or public officials/
employees?

Are there any decided cases in my state where a pro-
bation/parole officer has been held liable under state
tort law either to the client or to a third party?

What type of immunity, if any, do I enjoy as a pro-
bation/parole officer under my state's law?

Does our state have laws that would indemnify me if I
am found liable in a state tort or a federal civil
rights action? If so, how do these laws apply to me?
Is the coverage mandatory or optional?

What do I have to do to enhance my chances of indemni-
fication in the event I am sued? What procedures must
I follow?
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

What is the best way, consistent with the laws of my
state, to protect my personal assets from seizure and
execution for satisfaction of a judgment against me?

Is there any kind of liability insurance available to
me individually or as a member of a group through the
government or privately?

Does our state have a state civil rights law that might
affect me in my work? If so, what and how?

Does our state have a law covering the issue of
disclosure of information about my client to others,
for example: privacy laws, laws on confidentiality of
criminal offender record information, and laws on the
confidentiality of mental health, education, and
vocational information? If so, how does it apply to me
and what are the penalties and procedures for vio-
lations?

Does our state have a state law that gives my client,
his lawyer, his designate, or others access to
information in my file or in my reports? If so, what
are the specific requirements and what are the penalties
and procedures for noncompliance?

Does our state have an Administrative Procedures Act
that applies to me? If so, how?

As a parole officer, what should I do if, at a
revocation hearing, I feel that the hearing officer is
denying the parolee his/her rights to due process under
Morrissey?

Is there a compilation of regulations, policies, and
directives that govern my conduct as an employee and
relate specifically as to my work with clients?

Who is my legal advisor? Is there any public official
to whom I can turn who is obligated to advise me in
legal matters and upon whose advice I am entitled to
rely?

Am I a peace officer? What are my law enforcement
powers vis-a-vis arrest, search, seizure, and ability to
assist and be assisted by law enforcement officers? Am
I empowered to carry a weapon?

Does my court or agency have any guidelines on arrest
and search or frisk of clients and their homes and
property?

Are there specific laws in our state that relate to my
responsibilities and duties as a public employee and as
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23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

a probation/parole officer in particular? What are
they?

Are there specific laws in our jurisdication that set
out the rights and duties of my clients?

Do we have a written policy on assessment of restitution
that will give the probationer access to a judicial
determination in the event he disagrees with the amount
claimed by the victim or assessed preliminarily by me?

According to state law or court decisions in this state,
can a judge or parole board delegate the imposition of
conditions or the setting of the restitution amount to
me? If these cannot be delegated, but judges or boards
do it anyway, what is my best defense under state law
against liability?

Do we have a written policy on my imposing or modifying
conditions of probation or parole that will give the
client immediate access to the judge or board if he
contests my action?

What should I do about transporting clients (prisoners)
in my private vehicle? What responsibility will my
employer assume in the event of an auto accident?

Should I warn third persons if I believe the client
presents a possible danger to them? If so, under what
circumstances? If it is a close call, whom should I
contact for advice?

Do you want me to advise clients on procedures and on
how to put their best foot forward when appearing before
the court or board?

Do you want every violation reported to the court or
board?

What do the terms "good faith" and "negligence" mean in
our state?

How can I be sure that I am informed on an up-to-date
basis regarding administrative rules, regulations, and
decided cases affecting me?

A final word. Law suits are a burden. They cause anxiety,
drain time and money, and take a heavy toll on all parties
concerned. There is always the possibility of a counter-suit by
the officer in retaliation, but that merely compounds the problem
and increases expenses. Avoidance of suits through proper task
performance and other precautionary measures is the better option
for probation/parole officers as they continue to discharge their
duties and responsibilities in a time of challenge and change.
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GLOSSARY

Abuse of Discretion: No clear standard exists but, generally,
(1) no reasonable person would take the view adopted by the
decision-maker, or (2) the decision was made for some arbitrary
reason wholly unrelated to the statutory standard, or (3) the
decision was made in contradiction of applicable policy or
statutes.

Absolute Immunity: The exemption enjoyed by certain government
officials from liability in a lawsuit by virtue of the position
they occupy. This means that if a civil suit is brought, it will
be dismissed by the court without going into the merits of the
plaintiff's claim. Legislators, judges, and prosecutors enjoy
absolute immunity for the decisions they make in the performance
of their jobs.

Administrative Law: Rules and regulations promulgated by
governmental agencies instead of by legislative bodies. Once
promulgated, these rules and regulations have the force and effect
of law and are binding on that agency, its officers, and those who
deal with them, unless declared illegal or unconstitutional by the
courts. Examples are rules and regulations issued by probation
and parole agencies.

Civil Cases: Cases brought to recover some civil right or to
obtain redress for some wrong. Tort actions are examples of civil
cases. All non-criminal cases are civil cases.

Civil Rights Attorney's Fees Awards Act of 1976: A federal law
(sometimes known as Section 1988) that allows the court to award
attorney's fees to the prevailing party in some types of federal
suits, particularly Section 1983 cases.

Civil Rights Cases: Another name given to Section 1983 cases.
Refer to Section 1983, below, for a more extended definition.

Color of State Law: Actions taken under "color of state law” have
the appearance but not the reality of being legally justified.
The term suggests the misuse of power possessed by virtue of state
law, and that the misuse is possible only because the alleged
wrongdoer is clothed with the apparent authority of the state.
The term includes conduct actually authorized. Generally,
anything a probation/parole officer does in the performance of
assigned duties, whether or not actually authorized, is done under
color of state law.

Damages: Pecuniary compensation to the person who suffers loss or
harm from an injury: a sum recoverable as amends for a wrong to a
person, his property, or his rights. Damages (nominal,
compensatory, or punitive) may be awarded to the plaintiff in
state tort or Section 1983 cases.

-198-



Defendant: The party against whom an action is brought: the party
denying, opposing, resisting, or contesting the action brought by
the plaintiff or the state. Probation/parole officers may become
defendants in several kinds of cases arising out of improper task
performance.

De Novo: The hearing of a case anew, afresh, a second time.

Discretionary Acts: Acts that require personal choice and
judgment, such as deciding on policies and practices. In general,
the consequences of discretionary acts cannot result in liability,
unlike mandatory or ministerial acts.

Double Jeopardy: A defense, of constitutional origin, in a
criminal prosecution; the claim that the defendant is being placed
on trial for a second time for the same offense for which he has
previously been tried. The double jeopardy defense, however, does
not apply where one case is a criminal prosecution and the other
is for monetary damages for the same act, or where the criminal
prosecution is made successively under state and federal
jurisdiction, or vice versa.

Dual Court System: The court system in the United States where
there is one court system for federal cases and separate systems
for state cases.

Due Process: A course of legal proceedings according to those
rules and principles established in our system of justice for the
enforcement and protection of private rights. In the most simple
of terms, fundamental fairness.

Exclusionary Rule: A rule of substantive law that prohibits the
use in adversary criminal proceedings of evidence of any nature
that was obtained in violation of law. The rule has been extended
to include any evidence subsequently discovered solely as the
result of the illegally obtained evidence.

Good Faith: The condition that exists when an officer acts with
honest intentions, under the law, and in the absence of fraud,
deceit, collusion, or gross negligence. A defense against
liability, good faith has a subjective and an objective
component. Both elements must be present for the defense to
succeed: (1) the person must have acted sincerely and with the
belief that what he did was lawful; and (2) the judge or jury must
determine that such belief was reasonable.

Governmental Immunity: Exemption of government agencies or
entities from liability for their governmental, but not their
proprietary, functions.

"Hands Off" Doctrine: The doctrine adopted by the courts since
the mid-1960s to entertain cases filed by prisoners and others
in the criminal justice process seeking redress of grievances or
monetary liability against government officials. The "hands on"
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doctrine has led to the "Open Door" era in corrections and the
whole field of criminal justice litigation.

Immunity: A general term referring to exemption from tort
liability or other forms of lawsuits. Immunity can be
governmental or official; absolute, qualified, or quasi-judicial.

Indemnification: To make good the loss of another: in the case of
a public employee who is sued, indemnificaiton refers to payments
to the officer from the government to fully or partially pay the
damages assessed against him.

Jurisdiction: The authority of a court to hear and decide a
case.

Legal Liabilities: Refers to the various civil and criminal
proceedings to which a probation/parole officer may be exposed if
he breaches any of his legal responsibilities through malfeasance
(the commission of some unlawful act), misfeasance (the improper
performance of some lawful act), or nonfeasance (the
nonperformance of an act that should be performed).

Legal Responsibilities: Duties and obligations imposed on
probation/parole officers by the United States Constitution, the
state constitution, federal laws, state laws, court decisions,
administrative rules, and agency guidelines that, if breached,
give rise to legal liabilities.

Ministerial Act: An act that consists of the performance of a
duty, in which the officer has no choice but to carry out the act
(e.g., the duty to provide a probationer/parolee a revocation
hearing before revoking probation/parole). Nonperformance of a
ministerial act, unless in good faith, can lead to liability.

Negligence: The doing of that which a reasonably prudent person
would not have done, or the failure to do that which a reasonably
prudent person would have done in like or similar circumstances:
failure to exercise that degree of care and prudence that
reasonably prudent persons would have exercised in similar
circumstances. Negligence can lead to liability under state tort
law or Section 1983.

Official Immunity: Exemption of-certain classes of officials from
tort liability or law suits because of the functions they
perform.

Plaintiff: The person who initiates a civil lawsuit. In a state
tort or a Section 1983 action, this is the person who alleges that
he has been injured in some way or has rights violated by the
actions of the probation/parole officer.

Preponderance of Evidence: That evidence which, in the judgment
of the jurors or judge, is entitled to the greatest weight,
appears to be more credible, has greater force, and overcomes the
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opposing evidence. The side with the preponderance of evidence
wins a civil case. Preponderance denotes more than quantity.

Probable Cause: That amount of evidence, supported by
circumstances, that is sufficiently strong to warrant a cautious
person to believe that an accused is guilty of the offense with
which he is charged.

Qualified Immunity: Exemption from liability under some
circumstances. An official's act may be immune from liability if
discretionary, but not if ministerial. Also, an officer may not
be liable even if the act was ministerial, if it was done in good
faith.

Quasi-Judicial Immunity: Exemption from liability under some
circumstances. Officials who have some functions of a judicial
character and some executive duties may be immune from liability
for the former duties, but not for the latter.

Respondeat Superior: Refers to the responsibility of an employer
for the acts or negligence of his employees or agents. Generally
not applicable when the government is the employer.

Section 1983 Case: A suit based on a federal law enacted in 1871
seeking various remedies (among them monetary damages) from a
government officer on the grounds that the plaintiff's federal or
constitutional rights have been violated. Also referred to as
civil rights cases, they are usually tried in federal courts.

Special Condition: A condition of probation or parole that is not
imposed as a matter of course on all probationers or parolees, but
is designed to meet a special rehabilitative need.

Stare Decisis: A doctrine of law which states that when a court
decides an issue of law, that decision will be followed by that
court and by the courts under it in subsequent cases presenting
similar circumstances.

Statutory Law: Laws passed by legislatures instead of by other
bodies or agencies.

Tort: A wrong in which the action of one person causes
the person or property of another in violation of legal
imposed by law.

Tortfeasor: A person who commits a tort, a wrongdoer.

injury to
duty

United States Courts of Appeals: The courts to which cases from
the federal district courts are appealed. There are twelve courts
of appeals, each serving a designated "circuit" of several states
(except for the District of Columbia Circuit). From the courts of
appeals, cases are appealed to the United States Supreme Court.
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United States District Courts: The lowest courts in the hierarchy
of general jurisdiction federal courts. This is where federal
cases, including Section 1983 cases, are tried. There is a
minimum of one district court per state.

United States Supreme Court: The highest court in the United
States, to which appeals from federal or state courts may be
taken. Composed of one Chief Justice and eight associate justices
who are appointed for life, its decisions are binding on both
state and federal courts throughout the country.

Venue: The place where the case is to be heard.
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