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Foreword

In the National Capital Revitalization and Self-Government Improvement Act of 1997 (Pub. L.
N0.105-338 11201(c)(3)(A)), Congress mandated that the Attorney General "conduct a study of
correctional privatization, including a review of relevant research and related legal issues, and
comparative analysis of the cost effectiveness and feasibility of private sector and Federal, State, and
local governmental operation of prisons and corrections programs at all security levels...." In
response to this, the National Institute of Corrections issued a cooperative agreement (#¥98K38GIG5)
to Abt Associates Inc. to conduct the study.

We are grateful to Kathleen Hawk Sawyer, Director of the Federal Bureau of Prisons, who facilitated
our work by asking state correctional directors to take the time to respond to our survey. We are also
grateful for the support of the National Institute of Corrections, and especially to Larry Solomon,
Deputy Director, who facilitated the cooperative agreement, and to Brenda Maynor, the project
monitor for the Institute.

This project relied heavily upon many officials who responded to our survey requesting information
about contracting practices. These include the directors of correctional systems in 48 states, in Puerto
Rico, the District of Columbia, and the Virgin Islands; the administrators in these agencies who
manage 91 different contracts; and the monitors of these contracts. All devoted a substantial amount
of time to providing us much detailed information about these contracts, their procurement and
monitoring practices, their past experience with privatization, and their future plans. We were also
assisted by a number of people who responded to early drafts of the questionnaire, including staff
from the Bureau of Prisons; Dale Parent and Brad Snyder, colleagues at Abt Associates; and James
Austin and Darlene Grant, of the National Council on Crime and Delinquency.

The National Council on Crime and Delinquency provided us information from a survey its staff
conducted of privately operated facilities; we thank James Austin, Darlene Grant, and Owen Tulloch
for their assistance. Preliminary data were also obtained from the 1995 census of state and federal
correctional facilities, conducted by the Bureau of Justice Statistics (BJS) and the Bureau of Census.
Allen Beck at BJS facilitated this, as did the Inter-University Consortium for Political and Social
Research.

Tom Rolfs, retired Director, Division of Institutions in the State of Washington's Department of
Corrections, devoted a substantial amount of time interviewing by telephone a number of persons in
several states who responded to our survey. We are grateful to both Mr. Rolfs and to those he
interviewed, as our understanding of contracting at state government levels was enlarged by them. A
number of private correctional firms also responded to inquiries from us and provided us a substantial
amount of information about their operations.

Malcolm Russell-Einhorn's review of the legal issues associated with privatization benefitted from the
help and guidance of several individuals. These included Richard Crane, formerly Chief Legal
Counsel for the Louisiana Department of Corrections and later Vice President and General Counsel
for the Corrections Corporation of America. Mr. Crane provided his reactions and suggestions at
several stages in the work, including reviewing drafts of this document (included here in appendix 3).
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Others who provided valuable assistance included William Collins, editor Giotfnectional Law
Reporter Harold Sklar of the Federal Bureau of Investigation's Criminal Justice Information
Division, and Michael McManus of the Texas Department of Criminal Justice. Mr. Russell-Einhorn
is especially grateful to four law student interns who helped with the legal research: Valerie Simons
and Charles Everage of Georgetown University Law Center, Russell Drazin of George Washington
Law School, and Steve Mercer of Washington College of Law, American University.

Four others made an especially valuable contribution to this study. Julianne Nelson, Ph.D., of NW
Partners, undertook an assessment of the best and most recent cost analyses of private and public
correctional facilities. Her report, included here as appendix 1, was supported by a separate
cooperative agreement from the National Institute of Corrections. We have relied heavily upon her
work in chapter 3. A similar review of studies comparing the performance of private and public
facilities was undertaken in connection with this report by Gerald Gaes, Ph.D., Scott Camp, Ph.D. and
William Saylor, all of the Federal Bureau of Prisons’ Office of Research and Evaluation. This review,
included here as appendix 2, provides such a detailed assessment of the most significant studies in the
field that we have not attempted to do more than summarize their findings in the main body of this
report.

Special thanks are owed to the staff at Abt Associates, who have worked extremely hard on this
project. This includes, most significantly, Joan Gilbert and Ruthel Watson, as well as Susan

Anderson, and Patricia Harmon. Carl Patten's reading of several sections was also valuable.

Douglas C. McDonald, Ph.D.
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Summary

This report examines the current state of practice, law, and research with respect to privately operated
prisons in the United States, at all levels of security. The body of current law relevant to privately
operated prisons is reviewed, including federal and state statutes, regulations, and case law. Current
knowledge regarding the cost and cost-effectiveness of privately operated prisons is assessed by
means of reviews and evaluations of existing research on cost and quality of performance.

The report’s focus is limited principally to contracting by state and federal governments for the
private management and operation of facilities that are analogous to secure state or federal prisons.
Although the private imprisonment industry also provides secure detention for defendants awaiting
trial, for illegal immigrants, for prisoners transitioning back into their community, and for juveniles,
such facilities are not examined here. Contracting for these latter facilities was excluded from this
study for several reasons. First, state and federal correctional agencies are responsible for sending
most of the prisoners held in privately operated facititedsout 80 percent of all privately held

prisoners at year-end 1997. Second, most of the studies comparing cost and performance of privately
and publicly operated facilities examine state prisons or their private equivalents, rather than local
jails and privately operated detention facilities. To survey more than 3,000 local governments to
identify their practices of contracting for privately operated detention would have required more time
and resources than were available for this study.

By 1997, the numbers of adults in privately operated secure facilities of atgostens, jails, and
illegal immigrant detention centerseached about 64,000, which constituted less than three percent
of the entire United States population of confined adults. The number of facilities had grown to
approximately 140, and the industry’s revenues probably approached $1 billion.

Information about the subset of the industry that encompasses state and federal contracting for secure
imprisonment was obtained from a variety of sources, including a survey of contracting practices
conducted by Abt Associates Inc. of prison administrators in all state and federal governments, in the
District of Columbia, Puerto Rico, and the Virgin Islands. All but two jurisdictions provided
information. This survey determined that 28 of these jurisdictions had 91 active contracts at year-end
1997 with 84 different privately operated facilities. These facilities reportedly held 37,651 prisoners
at that time. The surveyed jurisdictions also reported having an additional 14,719 prisoners in still
other privately operated facilities. Many of these prisoners had been transferred to another
jurisdiction under the authority of an intergovernmental agreement, and the receiving government had
placed them in a privately operated facility with which it had a contract. Others were held in non-
secure facilities with which the governments contracted.

Ten correctional agencies were responsible for placing the vast majority of prisoners in privately
operated facilities. These were, in descending order, the Federal Bureau of Prisons, the States of
Texas, Florida, Oklahoma, Louisiana, Tennessee, California, Mississippi, and Colorado, and the
District of Columbia. The most commonly reported reason for contracting with private management
was not to reduce costs but to alleviate overcrowding in the public system and to acquire needed beds
quickly. Itis not surprising, therefore, that most (sixty percent) of the privately operated facilities are
privately owned. In most places, contracting for imprisonment services was not taken at the initiative
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of the correctional agency, but was instead mandated by either the legislature or the chief executive of
the jurisdiction, typically the governor.

Does Contractin g for Prison Operations Save Money?

Even though the quest for financial savings was not given by prison administrators as their primary
reason for contracting, it is no doubt a common hope among policymakers that governments will save
money by doing so. Some proponents argue that evidence exists of substantial savings as a result of
privatization. Indeed, one asserts that a typical American jurisdiction can obtain economies in the
range of 10 to 20 percent. Our analysis of the existing data does not support such an optimistic view.

Comparing public and private prisons’ costs is complicated for a variety of reasons. Comparable
public facilities may not exist in the same jurisdiction. Private facilities may differ substantially from
other government facilities in their functions (e.qg., the private facility in Arizona houses men and
women, or some in Texas that are used for drug abuse treatment services or for pre-release
populations placed in halfway houses by other jurisdictions). Or they may differ in their age, design,
or the security needs of inmates housed, all of which affect the cost of staffing them. Cost
comparisons are also difficult because public and private accounting systems were designed for
different purposes; that is, public systems were not designed principally for cost accounting.
Spending to support imprisonment is often borne and reported by agencies other than the correctional
department, and computation of these costs is often difficult for lack of data. The annual costs of
"using up" the physical assets are not counted in the public sector, as capital expenditures are
generally valued only in the year that they are made, rather than being spread across the life of the
assets. Nor is the cost to the taxpayer of contracting readily apparent from tallies of payments to
contractors. Governments incur expenses for contract procurement, administration, and monitoring;
for medical costs above amounts capped by contracts; and for sentence computation, transportation,
and other activities performed by governments. Cost comparisons often fail to account for such
expenditures.

Of the approximately 140 secure confinement facilities currently in existence, or the 84 that held

active contracts with state or federal agencies at the end of 1997, only a handful have been studied to
learn if contracting is less costly to the taxpayer. Fewer still have employed reasonably strong
research designs and reported the data in sufficient detail to permit an assessment of the validity of the
findings. The results are mixed and subject to different interpretations.

Some studies report finding that contracting saved the taxpayers money; others report small
differences, if any. Some of these apparent differences may not reflect actual savings but may instead
be accounting artifacts, especially those associated with lower estimated costs of government
overhead activities. That is, signing lower overhead costs to privately operated facilities may not
result in actual savings because these costs are quite fixed. Savings will accrue to taxpayers only if
(a) overhead activities are cut back as a result of contracting (an unlikely event where only a few
facilities are contracted in a larger public system), or (b) if planned increases in overhead costs are
averted as a result of contracting. It is unclear in the studies reviewed if purported savings associated
with reduced use of government overhead functions actually resulted in less spending.
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Other apparent sources of savings in some states reflect lower spending for prisoner health care and,
perhaps, in other aspects of facility operations, including lower salaries for line staff in some
jurisdictions. In some states, payments to contractors may be offset somewhat by accounting
deductions or adjustments for contractors' tax payments to governments.

Our conclusion regarding costs and savings is that the few existing studies and other available data do
not provide strong evidence of any general pattern. Some states may be willing to pay high prices for
private imprisonment if they need the beds to solve short-term deficiencies. In other states,
expenditures for contracting may indeed be lower than for direct public provision. However, the
bottom line with respect to costs and savings is difficult to discern given the data and the assumptions
made by the analysts. Drawing conclusions about the inherent superiority of one or the other mode of
provision, based on a few studies, is premature.

Do Privately Operated Facilities Provide Better Services?

Interest in better imprisonment services was infrequently given as a reason for contracting, but the
issue of whether governments or private firms seek lower costs by sacrificing service quality is a
major concern, especially in an environment where public safety and staff and inmate lives are at risk,
and where lawsuits are common. Unfortunately, assessing the quality of imprisonment services is
controversial, in part because the various objectives government and the larger society establish for
prisons do not always suggest unambiguous measures. At a minimum, we expect prisons to meet the
standards established by the courts.

Most contracts require that privately operated facilities conform to the law, rules, and regulations that
prevail in the public correctional agency of that jurisdiction. Performance objectives are thereby
framed in procedural terms, rather than outcomes to be achieved by means of imprisonment. Contract
monitoring is highly variable from one jurisdiction to another, with about half of the contracts

involving daily on-site monitoring by government officials.

Few studies have been conducted to compare the relative performance of privately and publicly
operated prisons. Most are affected by a variety of methodological problems that severely limit the
conclusions that one can draw from them. These include insufficiently comparable public facilities
and insufficient attention to the possibility that observed differences resulted from dissimilar
populations of prisoners or dissimilar facility designs. Given these shortcomings and the paucity of
systematic comparisons, one cannot conclude whether the performance of privately managed prisons
is different from or similar to that of publicly operated ones.

With respect to public safety and inmate programming, the available data do not support definite
conclusions.Programs for inmates are especially important in prisons because they prepare offenders
to become reintegrated into society upon their release. Well designed and implemented programs
increase the likelihood that prisoners will become law-abiding citizens. The available surveys of
either privately or publicly operated facilities do not provide the information needed to compare the
quality of such programs or the extent of prisoners’ engagement with them.
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Legal Issues Relevant to Contractin g for Imprisonment

Whereas the legality of governments delegating correctional authority to private firms was much
debated in the 1980s, it now appears that objections to prison privatization on constitutional

delegation grounds have little force. Unless a government has absolutely no persuasive statutory
authority for entering into private prison contracts, courts will be reluctant to invalidate contacts on
delegation grounds. Only delegated rulemaking and adjudication functions that directly purport to
exercise a government power are deemed to require special constitutional due process safeguards and
to be subject to heightened judicial scrutiny. No clear case law has been developed to define with
precision how general due process standards will be applied to private prisons. These issues have
been handled in some states through legislation, and through contracts in others.

With respect to liability, private prisons are generally treated as "state actors" for purposes of civil
rights suits, so that all relevant constitutional requirements apply with equal force to private as well as
public facilities. Private prison employees do not have the advantage of "qualified immunity" shields,
nor are they protected by other governmental immunities that limit monetary damages available to
inmates suing over prison conditions. Governments cannot shield themselves entirely from liability
by means of contracting, but they can lessen their exposure by doing so. In the vast majority of suits
brought by prisoners, alleging individual rather than systemic group harms, governments will
generally not be deemed to have knowledge of the specific acts and injuries, and will not be held
responsible. Public correctional authority’s litigation costs can be kept as low as possible by requiring
that a private contractor indemnify them and have relevant public entities named as an insured on the
contractor’s comprehensive general liability insurance policy.

While the right to strike exists in privately operated prisons, the risk of such disruptions can be
minimized by private firms seeking to have employees agree, individually or collectively, to no-strike
pledges. Moreover, contractors can also insist on notification requirements that allow them to make
arrangements for assumption of certain essential responsibilities in the event of a labor action.

The possibility of bankruptcy has excited much concern regarding private imprisonment, but this has
not yet been a problem in the industry. The few exceptions involved some small firms that
speculated by building facilities in the absence of contracts with an agency. Public correctional
agencies should nonetheless seek to protect themselves against the untoward consequences of
bankruptcy by means of proper monitoring and careful contracting.

Regarding the use of force, including deadly force: the major legal issue is whether the use of force is
properly mandated by the relevant laws of the jurisdiction. Without proper enabling legislation or
contractual provisions authorizing the use of force by designated private prison officials, it is possible
that such persons and their firms could face civil and criminal liability.

Sending prisoners from one jurisdiction to privately operated prisons in another poses some special
legal questions. Several jurisdictions rely not on contracts but instead on intermediary governments
to place prisoners in private facilities. Several jurisdictions also lease bed space directly from private
contractors in foreign jurisdictions, sometimes in prisons that are built and operated on a speculative
basis. These interjurisdictional arrangements have raised questions about the sufficiency of legal
authority and regulation. For example, receiving facilities may lack legal authority to allow them to
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respond to a variety of critical situations, including escapes and other prison emergencies. Legislation
may be needed to govern these practices.

The success or failure of a private prison arrangement may depend upon the skill with which contracts
are designed and negotiated. Public authorities must give close attention to the purposes served by
contracting and the degree of specificity that they seek to build into the agreement.

Implications for Federal Prisons

Bureau of Prisons officials assert that the private sector’s experience in operating higher security
prisons or managing inmate populations with higher security needs is too limited to warrant the
privatization of such facilities in the federal system. (Correctional authorities distinguish between the
physical security of prisons and and the security needs of inmates.) To be sure, maximum security
facilities and prisoners remain almost entirely in the government-operated sector: only four percent
(1,661) of prisoners in privately operated facilities were classified as maximum security, whereas 20
percent (or 200,000) of all prisoners in government facilities were so classified.

The private sector’s experience with what the Federal Bureau of Prisons terms medium security
prisoners is more ambiguous, however. Surveyed correctional agencies reported that half of their
prisoners housed in private facilities under contract at year-end 1997 were classified as medium
security. But procedures for classifying prisoners according to their security needs vary from one
jurisdiction to the next. It is not clear that a prisoner classified as medium security in one will be
classified the same in all others. For example, a comparison of prisoners classified by Louisiana and
the Federal Bureau of Prisons suggests that the private sector’'s experience in at least this one state
may not be comparable to the federal government’s practices at the medium security level.

Eighty percent of all prisoners in two privately operated facilities and in a third government operated
facility in Louisiana were classified by the state as being medium security; the remaining prisoners
were split evenly between maximum and minimum security. A random sample of prisoners from
these three facilities was picked and they were classified according to federal procedures, which uses
a four- rather than a three-tiered classification system: high, medium, low, and minimum security.
Approximately 33 percent of these prisoners would have been classified as medium-security in
federal prisons; 29 percent and 28 percent would have been classified as "low" and "minimum"
security, respectively. The proportion of high security prisoners was the same as classified by
Louisiana (10 percent). This distribution of prisoners so classified is not characteristic of medium-
security prisons in the federal prison system. Rather, it is closer to that found in low-security prisons.
Lacking similar data from other states, it is not possible to determine how the security needs of
inmates housed in other privately operated facilities correspond to those prisoners held in federal
facilities.
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1. Introduction

This report examines the current state of practice, law, and research with respect to privately operated
prisons in the United States, at all levels of security. The body of current law relevant to privately
operated prisons is reviewed, including federal and state statutes, regulations, and case law. Current
knowledge regarding the cost and cost-effectiveness of privately operated prisons is assessed by
means of reviews and evaluations of existing research on cost or performance.

The focus of this report is limited principally to contracting by state and federal correctional agencies
for the private management and operation of facilities that are analogsrutestate or federal

prisons. Although several private firms operate correctional or pretrial detention facilities under
contracts with local governments that are functionally equivalent to local jails, this report does not
attempt to identify or study them. Nor does it attempt to study the practice of contracting for
detention centers designed to hold illegal immigrants pending deportation, for juvenile detention or
correctional facilities, or for privately operated non-secure institutions, such as halfway houses or
work-release facilities, in the adult or juvenile system. Reference is made to such facilities in the
historical overview of privatization in chapter two, but no sustained attention is given to them
elsewhere. Also beyond the study’s purview are contracts for services narrower than management
and operation of the entire facility, such as contracts for health care or food services.

Several sources of information were relied upon for this report.

Survey of state and federal correctional agencies. To obtain the information needed to describe

the breadth and variety of current practice, a mailed survey was conducted by Abt Associates, Inc., in
February-March, 1998, of all correctional agencies in state governments, the federal government (the
Bureau of Prisons), the District of Columbia, the Commonwealth of Puerto Rico, and the U.S. Virgin
Islands. The questionnaire sought information about a wide range of issues. The response rate was
high: all questionnaires were returned with the exception of those from two states. The findings of
this survey are reported below.

Survey of private facility operators. A complementary survey was conducted by the National
Council on Crime and Delinquency (NCCD) during early 1998. This survey was sent by mail to the
firms that manage privately operated facilities in the United States; information was returned for
approximately half of those facilities in existence at the time of the survey. NCCD provided Abt
Associates with the applicable findings of the survey for this report.

Surveys by other private and federal agencies. Information about privately operated facilities was
also obtained from the Center for Studies in Criminology and Law at the University of Florida.
Professor Charles Thomas and his associates in Florida publish an annual census of private prisons
and jails in the United States and abroad.

1 The most recent is Charles Thomas, Diane Bollinger, and John Badaldtmigate Adult Correctional Facilities Censubenth
Edition (Gainesuville, FL: Center for Studies in Criminology and Law, University of Florida, 1997). Preliminary results from the
1998 survey (which provides data for 1997) were obtained from the center’s website (http://web.crim.ufl.ed/pcp).
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Research studies. During the past decade, a number of analysts have studied certain privately
operated facilities, comparing their cost and/or performance to certain publicly operated ones. These
studies, and their findings, are reviewed and assessed.

Review of contracts, requests for proposals, and other documents. In addition to information

from the surveys, documents pertaining to specific contracting arrangements in a selected number of
governments were examined. These include, variously, the requests for proposals that specify the
scope and nature of the privatization project, the resulting contracts, formal requirements for
monitoring contractors’ performance, audit and monitoring reports, and the like.

Interviews. A variety of interviews were conducted with officials in state governments to clarify
information reported to Abt Associates in the mail survey described above.

Review of relevant law. The body of law relevant to private prisons was reviewed, including federal
and state statutes and regulations, as well as case law. In addition, a wide range of pertinent legal
articles was consulted.

The Structure of This Report

A brief overview of the private corrections industry in the United States is provided in chapter two.
This includes: a short history of the industry’s development and the reasons for it; the industry’s
growth; the prevalence of privately operated facilities, their size, types of prisoners held, scope of
services provided, and various other characteristics; and a discussion of the prospects for future
growth in the industry.

It also examines the various arrangements by which private correctional services are obtained by
governments. This includes, among other arrangements: contracting with private firms to design,
build, and operate privately owned facilities; contracting with private firms to manage and operate
government-owned facilities; "renting" beds in privately operated and/or owned facilities on a per
diem or similar basis; and using intergovernmental agency agreements to transfer prisoners to other
jurisdictions, wherein they are then placed in private facilities. Chapter two also discusses the legal
authorization for these various relationships, some common differences in contractual structures,
payment provisions, and monitoring activities, and other topics.

State correctional administrators sometimes chose not to report non-contractual arrangements for
housing prisoners in private facilities, because they were not the contracting party. (Such situations
occur when a state sends prisoners to another government correctional agency, using the vehicle of
the intergovernmental agency agreement, and the receiving state then places the prisoners in a
contracted facility.) Although the survey attempted to identify such arrangements, we did not
generally obtain much information about thérthe surveyed agencies did provide us with the
numbers of prisoners held in privately operated facilities under such agreements, however.

2 Correctional agencies were not reluctant to provide these data. Rather, the Abt Associates survey failed to request specific
information about them, as our questionnaire asked about contractual relationships.
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Consequently, the analysis that follows is generally limited to facilities that operated under contract
with state or federal governments.

What is known about the costs and savings associated with privately operated prisons is examined in
chapter three. A number of studies are reviewed and their findings discussed. The data in a selected
number of studies are reanalyzed for the purpose of clarifying the differences in expenditures for
privately and publicly operated correctional facilities.

How the performance of privately operated facilities is measured and assessed by contracting
agencies is examined in chapter four. Contracts vary in the extent to which they require performance
achievement. The Abt Associates survey collected information about whether and how contracts
attempt to bolster performance. Few contracts have been evaluated for cost and/or performance
achievement. However, there is some research literature regarding measured performance of private
and public prisons. The methods and findings of eight such studies are discussed.

The principal legal issues associated with privatization are reviewed in chapter five. It addresses both
the legality of delegating the incarceration management function to private entities and the impact that
this delegation has on the liability exposure of both private prison contractors and public correctional
authorities.
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2. An Overview of the Private Imprisonment
Industry, Past and Present

This chapter offers a thumbnail portrait of correctional privatization. Its focus is generally on the
practice of contracting with state and federal correctional agencies to hold prisoners, mostly
convicted, who would otherwise be in government operated prisons. It begins with a brief history of
the industry since the mid-1960s and a discussion of why private prisons emerged. It then describes
several different constellations of public/private involvement in owning and operating prisons, state-
to-state variation in experience with privately operated prisons, reasons why some state or federal
agencies have chosen to contract or not to contract, where privately operated facilities are located,
their size, their experience with housing higher-security prisoners and with operating programs for
prisoners. Finally, correctional agencies’ plans regarding growth and future privatization are
discussed.

A Short History of Correctional Privatization

The phenomenon of private prisons and jails came into the public eye in the mid-1980s, when the
fledgling Corrections Corporation of America (CCA) offered to take over the entire State of
Tennessee’s troubled prison system, with a 99-year lease from the state, for which it would pay $250
million dollars. CCA would, in return, house the state’s convicted prisoners for a negotiated per diem
payment. Moreover, it would guarantee that the prisons would meet the standards set by a federal
judge, who had earlier found the state’s correctional system to be in violation of the U.S. Constitution
because of the conditions of confinement in its prisons. The state refused, but the offer ignited
widespread press attention and public debate.

Despite the apparent novelty of the idea, privately operated correctional facilities were not new in this
country® Private imprisonment had been common in earlier centuries in both England and the United
States. By the beginning of this century, however, governments nearly everywhere had assumed
responsibility for imprisonment and most other criminal justice functioBRg.mid-century, the

notion that governments were responsible for the administration of justice, and especially
imprisonment, had become so well entrenched that many argued that imprisonment is an "intrinsic" or
"core" function of governmerit.But even though state responsibility for imprisonment was well

3 Alonger discussion of this history can be found in Douglas McDonald, "Private Penal Institutions," in Michael Tor@yiltesl.),
and Justice: A Review of Reseaf€icago, IL: University of Chicago Press, 1992); "Introduction," in Douglas McDonald (ed.),
Private Prisons and the Public Intergdtew Brunswick, NJ: Rutgers University Press, 1990); and Aric Press, "The Good, the Bad,
and the Ugly: Private Prisons in the 1980s," in McDonald (Bdiyate Prisonspp.19-41.

4 W.S HoldsworthA History of English Laywol. 4, 3rd ed., (London: Cambridge University Press, 1922-24), p. 397; A. Crew,
London Prisons of Today and Yesterdagndon: |. Nicholson & Watson, 1933), p. 50; Blake McKelwegerican Prisons: A
History of Good IntentionfMontclair, NJ: Patterson Smith, 1977), p. 197-216.

5  American Bar AssociatiofReport to the House of Delegafghicago, IL: American Bar Association, February 13, 1989), p. 3;
John J. Dilulio, Jr., "The Duty to Govern: A Critical Perspective on the Private Management of Prisons and Jails," in McDonald
(ed.),Private Prisonsp. 172-177; Ira P. Robbin§he Legal Dimensions of Private Incarcerati®ashington, DC: American Bar
Association, 1988), p. 44.
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established, contracting continued for a variety of services associated with imprisonment, including
facility management and operation, albeit confined to various niches of the juvenile and adult
correctional systems. Private, mostly not-for-profit charities and organizations had played a long and
distinguished role in operating facilities for juvenile offenders. Indeed, the private Society for the
Reformation of Juvenile Delinquents established the first house of refuge in New York City in 1825.
By the mid-nineteenth century, private cottages had been established in severalBitaieg.the

1960s, the number of privately operated juvenile facilities began to grow rapidly. By the time a
national census of juvenile correctional facilities in the United States was conducted in 1989, the
number of privately operated facilities had grown to 2,167, compared to 1,100 public Bhes.

private facilities were very different from the public ones, however. Most were small community-
based group homes or halfway houses, whereas most of the government facilities were training
schools and detention centers.

In the adult correctional system, private firms had long been contracting with federal and state
governments to provide a variety of specific services to correctional facilities, such as food services,
maintenance, education, vocational training, health care, prison industries programs, and c8unseling.
Such contracting received little attention because it did not seem to pose fundamental questions about
the state’s authority to incarcerate prisoners. Nor were questions raised when the Bureau of Prisons
began in the late 1960s to contract with private firms to operate community treatment centers,

halfway houses to which federal prisoners were transferred prior to being released or’paiwsd.

were outside the mainstream of secure prisons.

The private sector began to approach that mainstream in 1979 when the U.S. Immigration and
Naturalization Service (INS) began contracting with private firms to detain illegal immigrants
pending hearings or deportation, some of whom had finished terms in state or federal prisons, in
secure confinement facilities. These contracts provided the seedbed for the contemporary private
imprisonment industry in the United States, as several of the now-significant players in the industry
started with them. This includes the Corrections Corporation of America (CCA), a Tennessee-based
firm that incorporated in 1983 and opened its first detention center in Houston, Texas, the following
year. Wackenhut, Inc., a long-established private security firm, entered the private imprisonment
business when it won a contract to build a detention facility outside Denver, Colorado, for the INS.
Similarly, the Correctional Services Corporation (formerly ESMOR) won a contract in 1989 to
operate a immigrant detention facility in Seattle, Washington.

6 Philip B. Taft, Jr., "The Fiscal Crisis in Private Corrections," (Pa@dyrections Magazin&lll, no. 6 (December 1982):27-32.

7  Biannual Census of Public and Private Juvenile Detention, Correctional, and Shelter Fa@iliishington, DC: U.S. Bureau of
the Census, 1989 census).

8  Camille G. Camp and George M. Carfpivate Sector Involvement in Prison Services and Operat®osth Salem, NY: Criminal
Justice Institute, 1984).

9 Matthew J. BronickThe Federal Bureau of Prisons’ Experience with Privatiza{\Washington, DC: Federal Bureau of Prisons,
March 1989).
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These developments drew little attention, but this changed in 1985 and 1986 when governments began
to contract with private firms to operate secure facilities that functioned as county jails and state
prisons. In 1985, CCA contracted with Bay County, Florida, to operate its jail and with

Santa Fe County, New Mexico in 1986, to operate its jail. In January 1986, U.S. Corrections
Corporation opened a 350-bed prison in St. Mary’s, Kentucky to hold sentenced prisoners for the
state. At approximately the same time, a small privately operated facility was opened in rural
Cowansville, Pennsylvania, and the District of Columbia government arranged to transfer 55 inmates
from the District’s overcrowded jails to it. Their arrival created an uproar. Local residents came
together and patrolled the streets with shotguns, fearing escapes. A prison reform group in
Philadelphia learned of this and successfully petitioned the state legislature to declare a moratorium
on privately operated prisons in that stdte.

These events set off a nationwide debate about the legality, propriety, and desirability of private
imprisonment. Congress held hearings in 1986; the National Institute of Justice convened a
conference; and many criminal justice professional associations took a stand. The latter included the
American Federation of State, County, and Municipal Workers (opposed), the National Sheriff's
Association (opposed), the American Correctional Association (cautious support), and the American
Bar Association (which asked for a moratorium pending further sttidyhe American Bar

Association (ABA) study concluded that delegating operating authority to private entities posed
"grave constitutional and policy problem3. This debate did not stop correctional privatization in its
infancy, however. By the end of 1989, there were 44 secure private facilities in this country, housing
about 15,000 prisonet$.By the close of 1997, the total number of privately operated secure facilities
for adult prisoners in the United States had grown to 142, and the number of prisoners held in them to
64,086, according to the most recent estimates developed by Charles Thomas and his a$sociates.

Comparisons between conditions prevailing in 1986 and 1996 give some measure of the rapid growth
experienced in this industry. (1996 is the most recent year for which a consistent data series is
available, developed by Professor Charles Thomad)e number of beds in privately operated

facilities in operation or under construction in the U.S. increased at an average annual rate of 45

10 Joint State Government CommissiBeport of the Private Prison Task Forggarrisburg, PA: General Assembly of the
Commonwealth of Pennsylvania, March 1982).

11 U.S. House of RepresentativBsivatization of Corrections: Hearings before the Subcommittee on Courts, Civil Liberties, and the
Administration of Justice of the Committee of the Judiciary, House of Representatives, Ninety-ninth Congress, First and Second
Sessions on Privatization of corrections, November 13, 1985, and March 18(\&g&ington, DC: U.S. Government Printing
Office, 1986).; John PetersoBorrections and the Private Sector: A National For(Mashington, DC: U.S. Department of Justice,
National Institute of Justice, 1988), Conference Proceedings.

12 American Bar AssociatiolReport to the House of Delegai&hicago, IL: American Bar Association, February 13, 1989).

13 Douglas McDonald, "Private Penal Institutions," in Michael Tonry (€dijpe and Justice: A Review of ResediChicago, IL:
University of Chicago Press, 1992).

14 Charles Thomas, Private Corrections Project (Gainesville, FL: Center for Studies in Criminology and Law, Universityaof Florid
June 29, 1998) http://web.crim.ufl.ed/pcp/.

15 Thomas, Bolinger, and Badalamemtiivate Adult Correctional Facility Censu$enth Edition (Gainesville, FL: Center for Studies
in Criminology and Law, University of Florida, 1997). These annual census of privately operated facilities use simidar rules f
including facilities in each. Generally, they include only "secure" facilities.
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percent. Few of these beds were empty: the occupancy rate of all private adult facilities averaged 96
percent during 1996. In 1987, there were about 3,000 prisoners in such facilities. By 1996, the
number had soared to more than 85,000. During 1996 alone, the number of prisoners increased 30
percent®

As a result of these trends, growth in the private correctional industry’s revenues has been explosive:
from about $650 million in 1996 to about $1 billion in 1997AVall Street and individual investors

have been impressed with these growth statistics and with the apparently bright prospects for future
growth (private facilities have less than 3 percent of the "market share" of prisoners held in state and
federal prisons and in local jails in the United StateStock prices of the four publicly traded firms
consequently have been bid up very high, providing these companies with substantial amounts of cash
to finance further expansion.

Why the Private Prisons Industry Emer ged

The contemporary private imprisonment industry owes its emergence to several dynamics, other than
the obvious fact that entrepreneurs saw business opportunities and seized them. One was the desire of
many government correctional agencies to expand their capacity quickly. For example, the INS,

faced with the need for more beds to house illegal aliens, turned to private firms to design, build, and
operate detention facilities. This could be done quickly, using funds budgeted for detention

operations, rather than waiting months or years for a capital appropriation to be requested and
approved.

For cities and counties, contracting for private imprisonment resolved certain problems peculiar to
local governments. In Bay County, Florida, for example, the county commissioners were displeased
with the pace at which the independently elected sheriff was making improvements to the local jail,
which had been found by the state to be in violation of established standards. The commissioners
turned to the Corrections Corporation of America, which promised to make the necessary
improvements quickly and to get the state off the county’s back within a matter of months. In

Santa Fe, New Mexico, the county had built a larger jail than it needed, resulting in a higher per
prisoner expenditure than anticipated. County officials decided that it would be more economically
advantageous to contract with a private firm to operate the facility and to pay only for the space used,
leaving the rest of the facility to be used for housing prisoners in other "markets": for example,
prisoners from other counties that lacked sufficient bed space or federal prisoners being transported
by the U.S. Marshals Service.

16 C.W. ThomasPrivate Adult Correctional Facility Censy4997).

17 1996 data from Nzong Xiong, "Private Prisons: A Question of Saviligs,New York Timesuly 13,1997; 1997 data from Alex
M. Singal and Raymond F. Ree&h Overview of the Private Corrections Industry: Industry AnalyBialtimore, Md: Legg Mason
Wood Walker, Inc., July 16, 1997), p. 12. Singal and Reed estimate the "revenue power" of the industry to have been about $1
billion in mid-1997; we have not attempted to determine the actual revenues received by year-end.

18 On June 30, 1997, a total of 1.2 million persons were held in state and federal correctional facilities, and 570,0f0lsn lasal
discussed below, the private industry’s share of the state and federal market is slightly larger, about 4.2 percent.
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Different dynamics created business opportunities for the private sector in state governments.
Beginning in 1973, the nation’s state and federal prison population began growing rapidly, and by
1986, it had almost tripled, growing more than fifteen times faster than the general population. To
accommodate the increase from 1985 to 1986 alaheut 43,000 additional prisonefseven new
medium-sized (500-bed) prisons were needed each nfo@bvernments did not build facilities

quickly enough to handle this flood of prisoners, and severe overcrowding became the norm. By
1986, all but seven states were operating their prisons in excess of 95 percent capacity; 38 were either
full or above capacity; and seven states exceeded capacity by more than 50 percent. The federal
prison system was also operating at somewhere between 27 and 59 percent above capacity.
Throughout the nation, prisoners were sleeping in hallways, day rooms, gymnasiums, sometimes even
in bathrooms, or were doubled up in small cells.

Overcrowding exacerbated another serious problem: a large proportion of the nation’s penal facilities
were outmoded and even obsolete by contemporary standards. A government survey conducted in
1983 found that half of all state and federal prisons in operation at the time were more than 35 years
old and a substantial number more than a huridr&hly about one-fifth of all state and federal

prisons had been accredited by the Commission on Accreditation for Corrections. The confluence of
these dynamics resulted in a spate of lawsuits challenging the constitutionality of the conditions under
which prisoners were being confined. By mid-1988, 39 states, the District of Columbia, Puerto Rico,
and the Virgin Islands were operating prisons and jails under court orders to remedy unconstitutional
conditions. Several states were even forced to release prisoners ahead of time to bring occupancy
levels down to mandated levels.

Correctional administrators found themselves in a difficult position, unable to stanch the flow of
prisoners and constrained in the ability to build more prisons quickly. Following the passing of
Proposition 13 in California in 1978, expenditure controls or revenue restrictions were placed on

many state and local governments. Federal aid to state and local governments had also been shrinking
since 1980. By 1986, the general revenue sharing program was dead, leaving many local

governments without any federal assistance. Many state governments were reaching their debt
ceilings and were unable to issue more bonds to finance prison construction. Even though voters were
supporting legislation to send more criminal offenders to prison and for longer times, they often voted
down prison construction debt proposals.

Turning to the private sector to provide new prison beds was an attractive solution to many
governments facing debt restrictions. If a private firm financed, constructed, and operated a new
prison, payments to the firm by governments for housing the state’s prisoners could be charged
against operations budgets, rather than capital budgets, thereby avoiding any need for increasing debt.
Some jurisdictions relied on a variant of this arrangement: private corporations were brought into
being, operating on behalf of a government, which would issue bonds to finance the construction of a
new prison that would then be leased to the state. Lease payments could be paid using government

19 McDonald (ed.)Private Prisonsp. 4.

20 Bureau of Justice Statisti¢¥;isoners in State and Federal Institutions on December 31, (@3hington, DC: Department of
Justice, 1986), Table 16.
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operating funds, and the state’s corrections department could operate the facility as if the state owned
it outright?*

To this day, the market for private imprisonment is largely confined to the provisiawiieds in

state and federal prisons, rather than takeovers of existing government operated facilities. Although
privatization came onto the public stage with the Corrections Corporation of America’s bid to take

over Tennessee’s prisons in 1985, such a transfer of assets has occurred only once. Effective January
30, 1997, CCA acquired a twenty-year lease on the District of Columbia’s Correctional Treatment
Facility for which it pays $233,000 a month. CCA also has a twenty-year contract to operate the
facility.

The growth and development of the private imprisonment industry received important support from
broader political and ideological developments in the mid-1980s. On both sides of the Atlantic, in the
United States and in Great Britain, conservative governments held sway and launched concerted
attacks on the institutional structures and ideology of the welfare state. "Privatization" initiatives
gained influential proponents, although the opportunities in this country were fewer, largely because
governments here hold fewer assets that can be privatized and because a wide variety of services
funded by governments had long been delivered by private contractors. Despite this, the public
landscape in the United States was combed in search of targets for privatization or contracting, and
prisons were identified by some as promising opportunities for expanding private sector
involvement?

For a variety of reasons, the belief emerged that contracting for services, including correctional
services, was superior to direct government proviSidPrivate firms were said to be more efficient

as they are not mired in the "red tape" that encumbers public agencies, especially in procurement and
labor relations. Private managers can hire and fire without the constraints of civil services and
restrictions on creating budget lines for new employees; labor can be disciplined and reassigned with
far greater ease in the private sector, especially if labor is not unionized.

Another purported advantage of the private sector was its greater efficiency in the face of competition.
According to this line of argument, public agencies have monopolies on services, and few incentives
exist to discover and implement ways of improving efficiency. Shielded from the demands of the
marketplace, public managers may not strive for greater productivity but for maintaining their
positions by avoiding risks. Government positions and agency budgets, once established, are difficult

21 Jan Chaiken and Stephen Mennemeyesise-Purchase Financing of Prison and Jail Construcfidashington, DC: U.S.
Department of Justice, National Institute of Justice, 1987).

22 President's Commission on Privatizati®mnivatization: Toward More Effective Governmefwashington, DC: President’s
Commission on Privatization, 1988).

23 The arguments in support of this belief are offered in, for example: E.S. Bevatizing the Public Sector: How to Shrink
Governmen{Chatham, NJ: Chatham House Publishers, 1982); Stuart Brieaifizing Federal Spending: A Strategy to
Eliminate the DeficifNew York, NY: Universe Books, 1986); James K. Stewart, "Costly Prisons: Should the Public Monopoly Be
Ended?" in Patrick B. McGuidan and Jon S. Pascale (Edsne and Punishment in Modern Amerigdlashington, DC: The
Institute for Government and Politics of the Free Congress Research and Education Foundation, 1986), pp. 365-388; President’s
Commission on Privatizatiol®rivatization: Toward More Effective GovernméWashington, DC: President’s Commission on
Privatization, 1988).
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to reduce because constituencies are created inside and outside government that press legislatures for
continued funding. In contrast, competition in the private marketplace, and the risk of losing money
or going out of business, supposedly stimulates the search for increased efficiency.

Critics of privatization have challenged these beliefs, however. For example, Donahue argues that
there is little room for technological innovation in prisons because of their labor intensive*hature.
Others argue that the high priority given to maximizing profits creates incentives to minimize costs,
which may lead to reductions in service quéaiityCritics also point to examples of flagrant

overcharging by contractors to state and local governments for shoddy goods and poor’8ervices.
Some opponents of privatization in corrections point to the dismal experience with the convict leasing
arrangements that pervaded the South during the Civil War decades. The conditions of those
privately operated facilities were generally appalling, and the death rates in them were considerably
higher than in public prisorfs.

State and Federal Experience with Private Prisons

There were a total of 142 privately operated secure facilities at the end of 1997, according to
Professor Charles Thomas’ census. The focus of this report is on a subset of these: privately operated
prisons rather than jails or detention centers. That is, we examine the experience of privately
operated secure confinement facilities that are most equivalent to secure confinement facilities in state
or federal prison systems and which contract with the correctional agencies in the surveyed
jurisdictions to provide prison space. In contrast with jails, prisons are designed to hold inmates for
longer terms and have a variety of programs for the inmates. We exclude from our purview: all
privately operated facilities that function as jails; detention centers for illegal immigrants or others;
facilities operating under contract with the U.S. Marshals Service, the U.S. Immigration and
Naturalization Service, or local governments; all privately operated non-secure facilities; and all
juvenile facilities.

To identify the subset of privately operated facilities that most closely correspond to state or federal
prisons, we mailed questionnaires to the heads of all correctional agencies in all states, the Federal
Bureau of Prisons, the District of Columbia, the Commonwealth of Puerto Rico, and the U.S. Virgin
Islands. (Hereafter, these governmental entities are referred to as "jurisdictions.”) This questionnaire
had two sections. The first inquired about the agencies’ practices and plans regarding privatization.
The second section was designed to obtain information about each contract, its administration, and
monitoring. Of the 55 surveyed government agenéies| but two responded to the survey.

24 John D. Donahudhe Privatization DecisiofiNew York, NY: Basic Books, 1990).
25 American Bar AssociatiofReport to the House of Delegatespublished document (Chicago: American Bar Association), p. 4.

26 American Federal, State, County, and Municipal Employees (AFSME) AFLRzZS3ing the Bucks: The Contracting Out of Public
Services(American Federation of State, County and Municipal Employees, AFL-CIO, 1984).

27 George Cable, "The Convict Lease SystemT'ha Silent SoutiMontclair, NJ: Patterson Smith, 1969).

28 Two agencies contract for private prisons in Florida: the state Department of Corrections and the Florida Privatizatssio@omm
Both responded to the survey.
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Twenty-three states reported having contracts with private firms on December 31, 1997, to house
prisoners, as did the District of Columbia, the Federal Bureau of Prisons, and the Commonwealth of
Puerto Rico. In addition, two other states reported placing prisoners in private facilities located in
other states through an agreement between two public agencies (hereafter, an "intergovernmental
agency agreement" or "IGA"). These were reported by the two respondents as equivalent to contracts,
and we have included them in our analysis. (In the discussion that follows, we call all reported
agreements "contracts," even if this is not technically accurate in the case of these two jurisdictions.)
These 28 jurisdictions reported having a total of 91 active contracts on that date, with 84 different
private facilities. (The number of contracts exceeded the number of private facilities because some
facilities contracted with more than one political jurisdiction.) These 84 facilities held a total of
37,651 prisoners at year-end 1997.

In addition, surveyed agencies reported having active contracts on the same day with 529 community-
based facilities, such as work-release or educational-release facilities or half-way houses. For the
purposes of our survey, "community-based facilities" were defined as they are in the periodic Bureau
of Justice Statistics census of state and federal prisoners. That is, a community-based facility is one in
which 50 percent or more of the inmates are regularly permitted to depart unaccompanied for work or
study release or for other rehabilitation programming.

In addition to the 84 privately operated secure facilities that received prismmenscontractdirectly

from correctional agencies in the surveyed jurisdictions, others held these jurisdictions’ prisoners via
a more circuitous route. That is, some state or federal correctional agencies sent prisoners to a local
government agency using an intergovernmental agency agreement. These local governments in turn
contracted with private companies to house the prisoners. By requesting information about only those
facilities with which correctional agencies in the surveyed jurisdictonsracted private facilities

receiving prisoners through the intermediary of a local government were not reported in ouf’survey.
The numbers oprisonersin these facilities can be estimated from the information provided in the
survey, however. All surveyed jurisdictions reported a total of 52,370 prisoners housed in privately
operated facilities on December 31, 1997, 14,719 more than they accounted for in the 91 contracts
they identified as being active on that date. We assume that those prisoners housed in privately
operated facilities through intergovernmental agency agreements were included in this number. We
cannot assume that all of these nearly 15,000 prisoners were held in secure facilities, however.
Because of some ambiguity in the wording of the question posed to correctional administrators, some
respondents may also have counted among these 14,719 inmates those held in non-secure community-
based private facilities.

In summary, the 53 responding agencies reported that privately operated facilities held a total of
52,370 prisoners on December 31, 189This included all prisoners under the correctional authority

29 The two exceptions to this were the two states that reported such IGA agreements as though they were contracts; #se@ireespons
included in this report.

30 This number differs dramatically from that reported by the Bureau of Justice Statistick9i@5t€ensus of State and Federal
Correctional Facilities(Washington, DC: U.S. Government Printing Office, 1997). This census identified 29 privately operated
secure confinement facilities, holding 12,534 inmates. This discrepancy does not reflect simply a two-year difference in data
collection points. Rather, it is a result of different inclusion rules in the Abt Associates and the Bureau of Justice Statsses.

The former asked correctional officials to reporatirfacilities under contract to hold their prisoners, whereas the BJS census asked
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of these surveyed jurisdictions who were held in privately operated secure facilities (whether by direct
contracts or through intermediary local governments), and some in non-secure facilities. This figure
represents 4.3 percent of the nation’s 1.2 million prisoners held by state and federal correctional
agencies.

Table 2.1 and Figure 2.1 report how each responding state’s prisoners were-togsedrnment or
privately operated facilities, in-state or out-of-state. Most of these (36,441) were held in facilities
located within the political boundaries of the state. (This does not include the 9,951 federal prisoners
held in private facilities.) A small number (5,978) were held in facilities located in other states.

These included, most notably 1,725 prisoners from the District of Columbia held outside the district;
1,008 prisoners from Colorado held principally in Minnesota facilities; and 933 prisoners from
Oklahoma held in Texas facilities. Most of these prisoners "exported” by state or federal correction
agencies to other jurisdictions were being held in Texas, where private firms have established
contractual relationships with local county governments.

At the close of 1997, ten correctional agencies were responsible for the vast majority (41,965) of the
52,370 privately held prisoners. The Federal Bureau of Prisons reported having 9,951 prisoners, or
10 percent of its total population of 98,631 sentenced prisoners in privately operated facilities. Texas
had the second largest number of prisoners in private facHiti@23, or 5 percent of its state

prisoners® Other high-use states include: Oklahoma (4,588), Florida (3,877), Louisiana (3,581),
Tennessee (2,958), California (2,948), Colorado (2,390), Mississippi (2,522), and the District of
Columbia (1,927).

Although the Federal Bureau of Prisons, Florida, and Texas report having jurisdiction of the most
prisoners held in privately operated prisons, other states rely on private facilities to house larger
proportions of their state prison populations. Oklahoma, for example, housed 23 percent of its state
prisoners in such facilities on December 31, 1997, the highest percentage of any state or federal
correctional agency in the nation. The District of Columbia followed, with 22 percent of its 8,590
prisoners in privately operated facilities. Other heavy users included Colorado, with 21 percent of its
state prisoner population in private facilities, Tennessee (20 percent), Louisiana (19 percent), and
Mississippi (16 percent).

correctional officials to exclude private facilities in which fewer than 50 percent of the prisoners were from state agfenices.
Correctional officials may have been unable to make that determination effectively, especially because many facilities accept
prisoners from a number of different federal or state agencies and no single agency may know the total state/federal share.

31 The State of Texas contracted with private firms to house other prisoners as well but in facilities that functiongdikss local
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Figure 2.1

Number of State or Federal Prisoners in Government and Privately Operated Facilities on
December 31, 1997, By State
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Source Abt Associates survey of state and federal correctional administrators

Notes 1. Alaska and Maine are not described in the figure; no survey response was received from these
jurisdictions.
2. Jurisdictions above the line report using private facilities to house prisoners; those below the line
do not
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Table 2.1

The Housing of State and Federal Prisoners, December 31, 1997

In-State Out-of-State

Facilities Facilities Total
Prisoners in Government 1,162,357 (95.2%) 5,840 (.5%) 1,168,197 (95.7%)
Facilities
Prisoners in Private Facilities 46,392 (3.8%) 5,978 (.5%) 52,370 (4.3%)
Total 1,208,749 (99%) 11,818 (1%) 1,220,567 (100%)

Notes: 1. "Private facilities" include all those privately operated, regardless of facility’s ownership.

"In-state” facilities are located in the geographic boundaries of the relevant governmental unit, "out-of-state" faciliites a

3. Excludes prisoners in privately operated facilities that function as jails in Texas, even though they are under cotira&tatith
of Texas.

4. Prisoners in out-of-state government facilities for the Federal Bureau of Prisons includes prisoners in a correctipogleiatiid
by any other governmental agency at state or local levels.

5. For this table, some responding agencies included prisoners housed in community-based facilities (such as halfway Bouses, hom
confinement, etc.) in the reported figures, especially those describing private facilities. These facilities and priswters are
included elsewhere in this report. However, we were unable to disaggregate them from the figures reported here.

N

Source: Computed from data supplied to Abt Associates Inc. in its survey of state and federal correctional administrators.

Contractin g for Secure Confinement

The survey indicated that certain jurisdictions have far greater experience in contracting with private
firms for secure beds than others (see table 2.2). The Texas Department of Criminal Justice reported
having 14 active contracts on December 31, 1997 for secure imprisonment services (excluding
contracts with six privately operated jails). The State of Florida, either through the Department of
Corrections or the Florida Privatization Commission, reported five active contracts on that day;
Oklahoma reported seven; California reported ten.
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Table 2.2

Number of Active Contracts for Secure Confinement on December 31, 1997, by Contracting

Jurisdiction
Arkansas 2 Nevada 1
Arizona 3 New Mexico 3
California 10 North Carolina 2
Colorado 5 North Dakota 1
Florida 5 Oklahoma 9
Georgia 2 Oregon 1
Hawaii 3 Tennessee 4
Idaho 3 Texas 14
Indiana 2 Utah 1
Kentucky 3 Virginia 1
Louisiana 2 Wyoming 1
Minnesota 1 Federal Bureau of Prisons 2
Mississippi 3 District of Columbia 2
Montana 2 Puerto Rico 3
Total Contracts 91

Source Abt Associates Inc. survey of state and federal correctional administrators.

Reasons for Contracting or Not Contracting

Responding agencies that reported having contracts for secure facilities on the last day of 1997 were
asked to rank their reasons for turning to private firms. The most commonly cited reason was to
reduce overcrowding in their public prison system; fourteen of the 28 agency directors listed this as
their state’s primary objective. All but five surveyed correctional departments that were contracting
with private firms were operating their prisons in excess of 100 percent of reported capBeityy
overcrowded was not a distinguishing characteristic of those jurisdictions that chose to contract with
private firms, however. Most other states also reported operating prison systems that were filled
beyond the design capacity of their prisons. The most commonly cited second reason was the need to
acquire new bed space quicklyuggesting that the private sector was able to create the needed space
faster than the public agency. The most commonly cited third reason was to gain "operational
flexibility" (see table 2.3).

32 This was computed by comparing actual prisoner population on December 31, 1997, with the reported "design" capadailyein existe
on that same day.
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Table 2.3

Reported Objectives, by Rank, for Contracting with Private Correctional Firms

Rank Number (and Percent) of
States Citing this

1st 2nd 3rd 4th  5th-8th Objective
Reducing overcrowding 14 2 3 3 2 24 (86%)
Speed of acquiring additional beds 2 9 4 1 4 21 (75%)
Gaining operational flexibility 1 0 8 2 5 17 (61%)
Operational cost savings 8 3 1 3 1 16 (57%)
Construction cost savings 0 6 3 4 3 16 (57%)
Improving caliber of services 1 0 0 1 9 12 (43%)
Reducing legal liability exposure 0 0 1 2 7 11 (39%)
Other 3 2 0 0 1 6 (21%)
Note One state listed several objectives without ranking them. Its responses are counted in the column on the right summing the

responses, but not in the columns indicating rank. The sum total reported here does not, therefore, always equal the total of
the ranked objectives.

Source: Abt Associates survey of state and federal correctional administrators.

Among thosanot citing the need to reduce overcrowding as the principal reason for contracting, the
most common reason for contracting was the desire to save money by virtue of reducing operating
costs (8 of the 28 states). Two states reported that their primary objective was to acquire bed space
quickly: two others sought to gain operational flexibility, and two others sought to improve the
"caliber of services."

Table 2.3 also indicates the frequency with which various reasons were reported, regardless of their
rank order. These responses from correctional administrators indicate that the driving force behind
contracting for privately operated prisons is the desire to reduce crowding, to acquire additional beds
speedily, or to gain operational flexibility. Less frequently mentioned concerns were interests in
reducing the operating costs of imprisonment or saving money in construction. Reasons given least
often were improving the service quality in the prisons, and reducing exposure to legal liability.

Interestingly, contracting in most of the jurisdictions surveyed did not result from the correctional
agencies’ initiative. Of the 28 jurisdictions that were contracting with private firms in the closing
days of 1997, 11 reported that the initiatives were mandated by the legislature, five by the governor,
and three resulted from a court order or consent decree. Only seven reported taking the initiative to
contract for private prisons.

33 This probably oversimplifies the dynamics by which privatization programs were initiated.
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The Abt Associates survey asked the 25 jurisdictions that reported not having contracts with private
imprisonment firms on December 31, 1997 their reasons for not doing so; seventeen provided reasons.
Four reported not having contracts because their prison systems either already had sufficient space or
because planned construction was expected to be sufficient to handle the demand. Three others cited
legal prohibitions that prevented them from contracting; four reported that contracting was not under
consideration because of concerns about labor relations or because of labor opposition; two reported
that the issue of contracting was under study or that a decision was pending; two were not convinced
that cost savings would result; one reported that no funding was available for such contracting; and
one reported having concerns about accountability and the quality of private management.

Characteristics of Privately Operated Prisons

This section describes, in summary fashion, those privately operated prisons that were reported to be
contracting with state and federal correctional agencies at the end of 1997. This includes information
about their geographical location, ownership, size, type (e.g., general confinement, parole violator
confinement), reported levels of physical security, and numbers and proportions of prisoners
classified according to the risk they pose.

Unfortunately, we lack uniform information about all privately operated facilities. The Abt
Associates survey of state and federal correctional agencies was designed primarily to obtain
information about theorrectional agenciestontracting practices for privately operated

imprisonment. Much less information was obtained for their partners in these contractual
relationships-the private firms and their facilities. For this latter information, we have obtained data
from the National Council on Crime and Delinquency (NCCD), which undertook to survey private
correctional firms in early 1998, and data from the Bureau of Justice Statistics’ 1995 census.

Reliance on these two different sources of information about private facilities at year-end 1997
creates some difficulties because the Abt Associates and NCCD surveys obtained information for
different subsets of facilities. The NCCD survey collected information from six private corrections
management firms that reported information about only 43 of the facilities identified in the Abt
Associates survey. Figure 2.2 compares the numbers of facilities counted in both the Abt Associates
survey of government administrators and the NCCD survey of facility administrators, classified
according to the management firms that operated them.

For reasons not determined, information was not obtained in the NCCD survey for 41 others that Abt
Associates identified as having active contracts with state and federal agencies on the same date.
Information is missing in the NCCD survey for facilities operated by some of the smaller firms, but
also for several facilities operated by CCA and Wackentha two industry leadersBecause of this
selective reporting and incomplete data collection, the data collected by NCCD cannot be considered
representative of the entire set of privately operated facilitResaders must keep this limitation in

mind when considering these data characterizing privately operated facilities in the following pages.
These characterizations can only be considered tentative, at best.
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Figure 2.2
Comparing Numbers of Privately Operated Facilities Reported in NCCD Survey and Abt
Associates Survey of State and Federal Correctional Agencies, by Management Firm
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Sources:Abt Associates survey of state and federal correctional administrators; NCCD survey of private facility
administrators.
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Table 2.4

Management Firms who Operate Facilities Reported in NCCD Survey and Abt
Associates Survey

Corrections Corporation of America
Wackenhut Corrections Corporation
U.S. Corrections Corporation

Cornell Corrections Inc.

Correctional Services Corporation
Management and Training Corporation
The Bobby Ross Group

Civigenics Incorporated/Fenton Securities
Alternative Programs, Inc.

Capital Corrections Resources, Inc.
GRW Corporation

CCA Prison Realty Trust

Marantha Production Company, LLC
Louisiana Corrections Services
Turning Point of Central California

Sources: Abt Associates survey of state and federal correctional administrators; NCCD survey of private facility
administrators.

Industry Concentration

Two firms—CCA and Wackenhut—dominate the market, holding 61 of all 91 reported contracts with
state and federal agencies that were active on December 31, 1997. CCA had 41 active contracts with
state or federal correctional agencies, Wackenhut 20. (This reflects the dominance of these two in
contracting with all governments generally, not just state and federal.) The third-ranking firm, U.S.
Corrections Corporation, lagged behind the two leaders with seven contracts.

Long dominated by a few big players, the industry appears to be experiencing still further
consolidation, as well as some diversification. Smaller firms are being acquired by larger ones, and
some are developing new capacities—such as drug treatment services—to augment their “core”
capabilities. Firms that have been focusing on the adult corrections market are also moving into
juvenile corrections.

Where Private Prisons are Located

Most of the privately operated prisons holding state or federal prisoners in this country are located in
the West and in the South (see table 2.5). Texas is home to the most such facilities by far—23, not
including six privately managed jails under contract with the state and some others not reported
because state or federal government agencies relied on intergovernmental agency agreements to place
prisoners in them. California is the state next most populated with such facilities, having 11 within its
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boundaries. Three other states have five each (Arizona, Tennessee, and Florida). In the remaining 15
states, the District of Columbia, and in Puerto Rico, three or fewer facilities hold state or federal
prisoners.

Table 2.5

Number of Private Facilities Contracted by State and Federal Correctional Agencies,
by State of Location

Arkansas 2 Mississippi 3
Arizona 5 North Carolina 2
California 11 New Mexico 2
Colorado 4 Nevada 1
District of Columbia 1 Ohio 1
Florida 5 Oklahoma 3
Georgia 3 Puerto Rico 3
Indiana 1 Tennessee 5
Kentucky 3 Texas 23
Louisiana 3 Utah 1
Minnesota 1 Virginia 1
Total Facilities 84

Source Abt Associates survey of state and federal correctional administrators.

Facility Ownership

Of the 84 facilities that contract with state or federal correctional agencies to house their prisoners, 34
are owned by governments (see table 2.6). Fifty others are owned by the management firms that
operate the facilities or by other private entities. Several of these latter facilities are only nominally
private, as they have been created by governments to own the facility on behalf of the gové&rnment.

34 For example, the Industrial Development Authority of Brunswick County owns Lawrenceville Correctional Center on behalf of
Brunswick County.
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Table 2.6
Number of Privately Operated Facilities, by Ownership

Private Owners Facilities

Corrections Corporation of America (CCA) 16
Wackenhut Corrections Corporation

United States Corrections Corporation

Cornell Corrections, Inc. (CCI)

Corrections Services Corporation (CSC)
Management and Training Corporation

Civigenics Incorporated/Fenton Securities
Marantha Production Company, LLC

Dove Development Corporation

Industrial Development Authority of Brunswick Co.
Delta Correctional Authority

Appelton Prison Corporation

Louisiana Corrections Facility Corporation
Louisiana Corrections Services

Mooreland Corporation

CCA Prison Realty Trust

Turning Point of Central California

Wilkinson County Industrial Development Authority
Hardeman County Correctional Facility Corporation

Subtotal Private Owners 50
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Government Owners

Arkansas

Bear County, TX

Crystal City, TX

Brown field, TX

Mansfield, TX

Odessa, OK

Davidson County, TN

Florida

Frio County, TX

Hamilton County, TX

Karnes County, TX

Limestone County, TX

Mississippi

Marion County, IN

Newton County, TX

Puerto Rico

Teller County, CO

Tennessee

Texas Department of Criminal Justice

Utah

Federal Bureau of Prisons
Subtotal Government Owners 34
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Table 2.6
Number of Privately Operated Facilities, by Ownership

Total 84

Note: Includes only facilities holding prisoners under contracts with state or federal correctional agencies on December 31, 1997;
excludes privately operated state jails contracting with State of Texas.

Source Abt Associates Inc. survey of state correctional administrators

Facility Size

Privately operated facilities that held state or federal prisoners under contract at the end of 1997 were
approximately the same size, on average, as all government operated prisons in this country.

Table 2.7 shows the average “rated capacity” for facilities that had active contracts with state or
federal governments on this date, as reported both by the facility administrators in the NCCD survey
and by correctional agencies administrators in the Abt Associates survey, and as well as the average
for all government operated prisons in the nation on June 30,.*19@Fhe rated capacity of a

correctional facility is assigned by a rating official and is meant to reflect the available space to house
prisoners and the ability to staff and operate the facility.)

Table 2.7

Comparing Capacities of Privately Operated and Government Operated
Prisons in the United States

Privately Operated
Government
NCCD Survey Abt Associates Operated
Rated capacity
Average 834 716 797
Range 224 — 2,192 45 - 2,048 20-6,381
Average daily population 643 NA 811

Sources:NCCD survey of private facility administrators, Abt Associates survey of state and federal correctional administrators, 1995,
Bureau of Justice Statistics census of state and federal correctional facilities.

Although the average capacity of the privately operated facilities was similar to those in the public
sector, the average daily populations differed from that reported by all government operated
confinement facilities on June 30, 1995. This suggests that privately operated facilities were less
crowded than government operated ones, but this is largely an artifact of the way questions were
asked in the survey. Respondents were asked for facility capacity at year-end, but average daily

35 1995 capacity figures computed from data provided by the Bureau of Justice Stafisic€ensus of State and Federal
Correctional Facilities(1997).
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population throughout the year. Facilities that expanded their capacity late in the year only appear to
be underutilized, whereas they actually used their available capacity heavily. Most facilities operated
at high occupancy rates throughout the year.

In most cases (60 percent of all contracts reported in the Abt Associates survey), contractors are
allowed to determine whether single- or multiple-bed housing arrangements are used. Among the 36
contracts that specified occupancy arrangements, most allowed double bunking and dormitory
housing. Only three required single cells; two others did specify single cells for particular offenders.
One state specified (in 6 of its contracts) that its inmates may not be housed with another state’s
inmates nor with any federal prisoners unless a detailed plan for such housing is submitted and
approved in advance by the contract monitor.

The Functions of Private Prisons

General adult confinement is the usual function of state and federal prisons, whether privately or
publicly operated. According to the NCCD survey of privately operated facilities, 91 percent of those
that responded provided general confinement services of adult prisoners (Table 2.8). Eighty-seven
percent of all secure government operated facilities in operation in June 1995 were so characterized.
However, it appears the range of functions served by privately operated prisons is somewhat different
than that found in state and federal prisons operated by governments throughout the nation.

Somewhat larger proportions of privately operated prisons served as drug and alcohol treatment units
(26 percent of the privates, compared to 16 percent of government operated prisons), and as facilities
for parole violators returned to custody (16 percent compared to 7 pefteht yontrast,

proportionately fewer private prisons contracting with state and federal correctional agencies provide
“reception center” functions of diagnosing and classifying newly admitted prisoners, or confinement
of special inmate populations (such as those needing mental health services, those sentenced to
death, or geriatric patients).

Although this study did not address the question explicitly, it appears that governments may be
utilizing private corrections firms to fulfill particular needs in their correctional systems. Indeed,
‘gaining operational flexibility’ was the most common third-ranked objective of correctional
administrators choosing to contract with private correctional firms. It appears that correctional
systems may be achieving this flexibility by writing contracts that specify a particular inmate profile
for each facility. Thus, the type of prisoner housed in the contracted facility is restricted. Twenty-
nine (29) surveyed contracts provide for the contractor’s right to refuse custody of individual
prisoners. When asked, contract administrators explained that the return of prisoners was usually
based on a decision that the prisoner did not meet the facility’s profile, either because of custody
classification or medical needs.

Prisoner assignments designed to select appropriate prisoners for a facility’s profile in turn affect the
typical profile of the public facilities in the system. Some state administrators and public facility
superintendents reported a higher concentration of badly behaved, unhealthy, or otherwise difficult

36 Facilities can serve more than a single function; the sum of facilities providing each of the discrete functions thegrettsr¢hex
total number of private and government facilities in operation on the date of the survey or census.
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prisoners housed in the public facilities. For example, few private operators are being called upon to
provide facilities capable of hospital confinement. In fact, administrators for 63 contracts reported
that their contracts limited the contractor’s medical liability. The limit is set either by an annual dollar
amount ($500 -$10,000) or by specifying a length of hospital stay (48 hours - 5 days) beyond which
the agency takes over both medical and security responsibilities. (Some correctional agencies
reported paying for all offsite medical care.) This differentiation of privately and publicly operated
facilities may make sense from an administrative point of view, but it creates an obstacle to comparing
their performance.

Table 2.8

Comparing Functions Served by Privately Operated and Government Operated Facilities

Number of Private Number of Public
Facilities (n=43) Facilities (n= 1167)

General adult population confinement 39 (91%) 1015 (87%)
Alcohol/ Drug treatment confinement 11 (26%) 186 (16%)
Primarily for persons returned to custody (e.g., 7 (16%) 83 (7%)
parole violations

Reception/ diagnosis/ classification 4 (9%) 155 (13%)
Work release/ prerelease 4 (9%) 137 (12%)
Medical treatment/ hospitalization confinement 2 (5%) 176 (15%)
Youthful offenders 2 (5%) 39 (3%)
Boot Camp 0 53 (4%)
Other 3 (7%) 246 (21%)

Figures sum to more than the total number of facilities because facilities may serve more than one function.

Source NCCD survey of private corrections firms (1998), and Bureau of Justice StafiS®&sCensus of State and Federal
Correctional Facilities(1997).

The Private Sector’s Experience with Medium and High-Security Prisoners

As discussed above, the private sector got its start outside of the correctional mainstream, in
community-based or less secure facilities. In recent years, however, increasing numbers of facilities
are designated as offering higher levels of security. This section examines the experience of the
private sector in managing criminals who pose high security risks. It also explores the relevance of
this experience with respect to managing federal prisoners.

Prisons differ according to thgwhysical securityMinimum security institutions often lack secure
perimeters. Medium security prisons have secure perimeters—often two fences with a bank of razor
wire between them or, in older facilities, high concrete walls ringed with razor wire and fences.
Maximum security prisons typically have secure perimeters and guard towers, in which armed officers
are posted. There are many variations in these general configurations, and classification of the
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physical security also depends on the architecture of the housing units and the procedures that are
followed inside the prison.

Some private facilities have the physical characteristics to meet ACA standards for medium and
higher security facility ratings. Among those surveyed by NCCD in early 1998, and which were
identified as contracting with state and federal correctional agencies, two-thirds (69 percent) reported
their facilities as offering medium or maximum physical security (Table 2.9). The one privately
operated maximum security prison (South Bay Correctional Facility in Florida, operated by
Wackenhut) held 866 maximum security prisoners at year-end*198@ppears, then, that only one

of the 295 maximum/close/high security prisons in the United States innE@98perated by the

private sectof®

Table 2.9

Physical Security of Privately Operated Confinement Facilities

Number Proportion
Maximum/Close/High 1 2%
Medium 29 67%
Minimum 13 30%
Total 43 100%

Source NCCD survey of privately operated facilities.

Operating medium and high security prisons is not the same as managing medium and high security
prisoners however. Almost all correctional agencies classify prisoners according to the risk that they
pose to staff, to other inmates and to the public. One common convention is to use a three-tiered
classification: minimum-security, medium-security, and maximum-security (sometimes called ‘high-
security’ or ‘close supervision’). Many jurisdictions use procedures employing objective criteria
rather than subjective assessments to classify prisoners.

The Abt Associates survey of correctional agencies asked respondents to report the numbers of
prisoners in each of the privately operated facilities under contract with that agency, by the prisoners’
security classifications. Fiftgercent of all prisoners held in privately operated prisons under contract
with these governments on December 31, 1997 were classified as medium-security; 4 percent were
maximum-security, and 45 percent were minimum/low security (Table 2.10). This compares with 39

37 Charles Thomas has also reported in his annual census that this facility is the only privately operated maximum saturity pris
the nation

38 The Bureau of Justice Statistid995 Census of State and Federal Correctional Facilitiegorted identifying this number in
existence on June 30, 1995. The number of government-operated high-security facilities has grown slightly since then.
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percent medium-security prisoners housed in all state and federal prisons on June 30, 1995, 20 percent
maximum-security prisoners, and 33 percent minimum security.

Table 2.10

Classification of Prisoners’ Custody Levels in Confinement Facilities

Privately-Operated (1997) All State and Federal (1995)
Maximum/Close/High 1,661 (4%) 201,996 (20%)
Medium 18,823 (50%) 404,256 (39%)
Minimum 16,993 (45%) 337,779 (33%)
Not Classified 174 (0.4%) 39,302 (4%)
Total 37,651 992,333

Notes:  The Abt Associates Inc. survey counted prisoners in custody in privately operated state and federal correctional agencies on
December 31, 1997.
The BJS census counted prisoners in custody on June 30, 1995 and includes unsentenced prisoners. Numbers do not sum to total
shown here; data computed from that reported as shown i€&¥8isThe BJS census includes all prisoners in custody in
confinement facilities (i.e., not community-based) in state and federal correctional agencies. These include a small number of
privately-managed facilities.

Sources Abt Associates Inc. survey of state and federal correctional administrators; and Bureau of Justice $8&@ensus of State
and Federal Correctional Facilitiel997), Table 13.

To further characterize private facilities’ experience with more dangerous prisoners, surveyed
correctional administrators were also asked if they send violent offenders to the privately operated
facilities with which they contract. Administrators replied that this was done in 63 of the 91 total
contracts that were active on December 31, 1997. They did not report the number or security
classification of the violent offenders actually placed in private facilities.

The private sector’s experience with higher risk prisoners is not fully described in Table 2.10,
however, for several reasons. First, classification procedures vary from one jurisdiction to another,
and a prisoner classified as ‘medium security’ in one may be classified as minimum in another.
(Indeed, some respondents to the Abt Associates survey had difficulty conforming to our requested
categories of minimum, medium, and high security.) Second, prisoner classifications are not static.
Rather, each prisoner’s security rating may change throughout his institutional career, depending upon
his behavior, among other things. That is, prisoners may be classified as medium security, for
example, but may be housed in lower security facilities by virtue of their sustained good behavior.
Indeed, it is not uncommon for maximum security prisoners to be placed in lower security institutions
and then subsequently be reclassified to medium security (or they may simply keep their initial
designation). Prisoners classified as medium-security, therefore, may include persons who pose
substantial risk as well as those seen as posing relatively little risk. Some respondents reported that
the private facilities were used to house “better” inmates, although others reported that the most
troublesome prisoners were transferred to private facilities. It is difficult to know, therefore, whether
the medium-security prisoners held in private facilities were equivalent, as a whole, to the populations
of medium-security prisoners in the same jurisdiction’s government facilities.
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Comparing Security Classifications in Louisiana and the Bureau of Prisons

The congruence between different jurisdictions’ classification procedures was explored in a
comparison of the Federal Bureau of Prison’s procedures with those used in Louisiana. State
correctional administrators reported, in the Abt Associates survey, that 80 percent of all prisoners in
three medium security facilities in Louisiana (the privately operated Allen and Winn Correctional
Centers and the government-operated facility, Avoyelles Correctional Center) were classified as
medium security. Ten percent were maximum-security prisoners, and another ten percent were
classified as minimum-security. (These were the prisoners’ current classifications, reflecting their
institutional behavior, rather than their classifications at time of entry to the prisons system.)

To determine how these prisoners would be classified in the Federal Bureau of Prisons, BOP staff
classified, using the bureau’s procedures, a random sample of prisoners from these institutions Unlike
the State of Louisiana, the bureau’s classification procedures produce a four-tiered rating: high,
medium, low, and minimum-security. Bureau staff determined that 10 percent of the Louisiana
prisoners would be classified in the federal system as high security, 33 percent as medium security, 29
percent as low security, and 28 percent as minimum security. Table 2.11 compares the numbers of
prisoners in each security level, as classified by the State of Louisiana and the facilities, and the
estimated proportions of prisoners at each level according to the Bureau of Prisons’ standards. (These
latter estimates are shown in ranges, because bureau staff estimated the classification of all prisoners
by means of a small random sample. This small sample indicates a projected proportion for the entire
population within a specified range of erfd). Although both the facility and the State of

Louisiana’s correctional department had classified the majority of these prisoners as medium-security,
it appears that about half of the Louisiana prisoners would not be considered medium security in a
bureau facility. Rather, they would be classified as minimum or low seérity.

39 Ranges were defined as being within a 95 percent confidence level.

40 These comparisons may be distorted somewhat by the fact that the distribution of security levels reported by Louisttm referr
prisoners’ current classification, whereas the bureau staff computed a classification that would have been made attlige time of
prisoners’ admission to the prisons. Bureau staff did not classify prisoners’ institutional behavior.
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Table 2.11

Classification of Prisoners’ Security Levels in Two Privately Operated Facilities and One State
Prison, According to Louisiana Standards and to Federal Bureau of Prisons Standards

Prisoner Classification Louisiana Bureau of Prisons
Maximum/Close/High 10% 10% +4.9
Medium 80% 33% +7.7
Low 29% 7.4
Minimum 10% 28% +7.3

Notes:  Louisiana reported theurrent classificatiorof all prisoners. The Bureau of Prisons ugetihl classificationsources to classify
a sample (n=153) of prisoners from the same facilities. The range reported for the Bureau’s classification categoraes reflects
95% confidence interval.

Sources Louisiana Department of Public Safety and Corrections; and Bureau of Prisons classification team.

This distribution of prisoners is not characteristic of medium-security prisons in the Fuleral of
Prisons. In all medium-security federal prisons, 63 percent of the prisoners are classified at
admission as medium custody (Table 2.12). These facilities hold very few minimum and low security
prisoners (18 percent). The security classification profile in the Louisiana prisons more closely
resembles the profile of BOP inmates in low physical security institutions (with 21 percent medium-
security inmates, 41 percent low-security, and 36 percent minimum-security). Thus, from the Bureau
of Prisons perspective, private sector experience, in Louisiana, at least, has been closer to what the
Bureau calls low security facilities than medium or high security ones. How Louisiana’s experience
corresponds with others states’ experience with ‘medium’ security prisoners was not determined.

Table 2.12

Distribution of Prisoners, by Their Security Classifications, in Federal Bureau of
Prisons Facilities

Physical Security Level

Prisoner Classification minimum low medium high
Maximum/Close/High .3% 2% 19% 66%
Medium 8% 21% 63% 27%
Low 22% 41% 13% 4%
Minimum 70% 36% 5% 3%

Source Bureau of Prisons KI/SSS data for initial classification of prisoners in all BOP prisons of each type.
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Table 2.13

Comparison of Louisiana Medium Security Profile to Bureau of Prisons Profiles

Prisoner Classification Louisiana Bureau of Prisons
Facilities Facilities
low medium
Maximum/Close/High 10.2% + 4.9 2% 19%
Medium 33.1% +7.7 21% 63%
Low 28.7% 7.4 41% 13%
Minimum 28.0% 7.3 36% 5%

Notes:  Louisiana reported theurrent classificatiorof all prisoners in 3 medium security facilities (2 private, 1
public).
The Bureau of Prisons usedtial classificationsources to classify a sample (153) of prisoners from the same
facilities. The range reported for the Bureau’s classification categories reflects a 95% confidence interval.

Sources Bureau of Prisons classification team and Bureau's KI/SSS data.

In summary: the private sector has very limited experience in managing high security prisoners. Only
one maximum-security facility was being operated by a private company. Some other facilities, even
though classified as medium-security, held a number of high risk offenders. For example, one
medium-security prison—the Prairie Correctional Facility, operated by CCA, held 586 maximum
security prisoners. Twelve other privately operated medium-security facilities were reported holding
an average of 47 maximum security inmates. The private sector’'s experience with managing medium-
security prisoners is much more substantial. Given the variability from state to state in classification
procedures, however, it is difficult to determine how many of these prisoners so classified in one state
would be similarly classified in another.

Inmate Programming

An important aspect of prison management is the extent and quality of programs designed to prepare
inmates for their release and their lawful reintegration into society. Unfortunately, the national

surveys of programming in prisons, whether public or private, do not reveal much. Both the NCCD
survey of private facilities, and the Bureau of Justice Statistics census which was used as a model,
simply ask whether programs were available and the proportions of prisoners enrolled. No measure is
used to assess quality, or even intensity of program involvement. Moreover, the NCCD survey was
returned by only half of the private facilities in existence at the end of 1997. The representativeness
of the survey’s findings is therefore unknown and we do not report them here.

Expected Demand for Prison Space and Plans for Contractin g with
Privately Operated Facilities

Many jurisdictions project substantial increases in the demand for prisons beds. Several states plan to
rely upon privately operated prisons to meet at least some of this demand. If these private prison beds
are indeed contracted at the scale currently planned, it will result in significant growth for the private
prison industry.
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The Abt Associates survey asked each correctional agency administrator to report the increase in
numbers of prisoners expected by the end of five years (i.e., by December 31, 2002), or by the end of
their forecasting horizon, whichever is sooner. Most (83 percent) reported projects for this five-year
period. Others reported projected increases within shorter planning horizons. For all responding
agencies, the total projected increase during this five-year period was expected to be 356,771, or

29 percent more prisoners than were in custody on December 31, 1997. Adjusting for the different
planning periods reported by agencies, this amounts to an increase of nearly 71,000 prisoners each
year#

Anticipating these increases in demands, the responding agencies reported having definite plans to
expand the overall capacity of their systems by 240,967 beds (Table 2.14). Most of this planned
increase (85 percent of all beds)will be made in government operated facilities; agencies plan to
contract for the remaining 15 percent, or 36,752 bBeds.

Correctional agencies differ widely in their plans regarding private prison beds. Twenty-six reported
planning not to procure beds in privately operated prisons (Table 2.14). Twenty-one others did have
definite plans to do so. California’s Department of Corrections plans the largest procurement of beds
in privately operated facilities: 15,000 by the year 2000. This represents 45 percent of all additional
beds to be acquired or built by the department during this period. Five other states plan to rely heavily
upon the private sector to meet the expected demand for prison beds. Four plan to rely entirely, or
nearly so, on private facilities for additional beds: New Mexico (1,800 new beds), Mississippi (500),
Connecticut (500), Idaho (96 percent of planned expansion, or 1,250), and Oklahoma (87 percent of
planned expansion, or 4,000 beds). Like California, Utah and Wisconsin plan to rely on the private
sector for about 40-45 percent of their capacity expansion needs.

Interestingly, those agencies that are currently contracting for the largest numbers of beds reportedly
plan little further utilization of privately operated prisons. Texas plans to rely entirely upon expanded
or new government operated facilities; Arizona has plans to contract for 1,000 more beds (which
represents only 18 percent of its planned expansion); Florida’s Department of Corrections reports no
plans for such contracting, and the Florida Privatization Commission reports not having any definite
plans regarding further privatization.

It is difficult to estimate how many state and federal prisoners will be held in privately operated
facilities at the end of this five-year period. However, if one assumes that the state and federal
agencies that now rely upon private facilities to house approximately 55,500 prisoners continue to do
so at this level, and that the planned expansion of nearly 37,000 beds does not replace the existing
stock of privately held prisoners, the total number of private beds for state and federal prisoners would
be nearly 93,000 by the end of 2002, or 40 percent more than were held at year-end 1997. This may
be an overestimate. The responding correctional administrators may have counted these
recompetitions or re-procurements of existing contracts in their answers to the Abt Associates survey.

41 This number may be an overestimate, as the two Florida agencies may have reported each other’s plans.

42 Itis possible that agencies’ plans for relying upon privately operated facilities are even more ambitious. The suraleguasked
definiteplans forcontractingwith the private sector. Agencies that plan to rely upon intergovernmental agency agreements to
transfer prisoners ultimately to privately operated prisons may not have included these prisoners in their counts.
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Table 2.14 (continued)

Table 2.14

Planned Increases in Capacities of Government and Privately Operated Facilities (as of

December 31, 1997), by State

Government Facilities

Total Number

Private Facilities

of Planned Additional Percent of Additional Percent of
Beds By Year Beds New Beds Beds New Beds
Alaska - -- -- - - --
Alabama 1,300 1999 1,300 100 0 0
Arkansas 683 2001 683 100 0 0
Arizona 5,610 2002 4,610 82 1,000 18
California 33,593 2000 18,593 55 15,000 45
Colorado 4,078 1999 2,478 61 1,600 39
Connecticut 500 n/a 0 0 500 100
Delaware 1,800 2000 1,500 83 300 17
Florida DOC 22,078 2002 22,078 100 0 0
Florida CPC* 27,025 2002 27,025 100 don’t know 0
Georgia 4,764 2000 3,264 69 1,500 31
Hawaii 2,980 -- 2,980 100 0 0
lowa 1,550 2002 1,550 100 0 0
Idaho 1,302 2005 52 4 1,250 96
lllinois 8,170 2001 8,170 100 0 0
Indiana 4,548 2002 4,448 98 100 2
Kansas 309 1999 309 100 0 0
Kentucky 2,409 2002 2,409 100 0 0
Louisiana 3,742 2002 3,026 81 716 19
Maine - -- - - - -
Massachusetts 1,024 1998 1,024 100 0 0
Maryland 896 2003 896 100 0 0
Michigan 7,052 2000 6,572 93 480 7
Minnesota 742 2002 692 93 50 7
Missouri 9,111 2002 9,111 100 0 0
Mississippi 500 2002 0 0 500 100
Montana 1,418 2002 918 65 500 35
North Carolina 4,104 2003 3,048 74 1,056 26
North Dakota 380 2001 380 100 0 0
Nebraska 1,336 2001 1,336 100 0 0
New Hampshire 700 2001 700 100 0 0
New Jersey 1,625 1999 1,625 100 0 0
New Mexico 1,800 -- 0 0 1,800 100
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Government Facilities Private Facilities

Total Number

of Planned Additional Percent of Additional Percent of
Beds By Year Beds New Beds Beds New Beds

Nevada 3,350 2002 3,350 100 don’t know 0
New York 3,300 1999 3,300 100 0 0
Ohio 6,837 2002 4,837 71 2,000 29
Oklahoma 4,600 1998 600 13 4,000 87
Oregon 1,739 1999 1,739 100 0 0
Pennsylvania 4,321 2002 4,321 100 0 0
Rhode Island - -- -- - 0 --
South Carolina 3,804 2002 3,804 100 0 0
South Dakota 624 2002 624 100 0 0
Tennessee 1,922 2001 1,922 100 N/A 0
Texas 4,200 1999 4,200 100 -- 0
Utah 1,856 2003 1,056 57 800 43
Virginia 6,504 2002 6,504 100 0 0
Vermont 466 2004 466 100 0 0
Washington 5,460 2006 5,460 100 0 0
Wisconsin 3,600 2003 2,100 58 1,500 42
West Virginia 5,140 2005 5,140 100 0 0
Wyoming 500 2000 400 80 100 20
Federal BOP* 23,553 2003 21,553 92 2,000 8
District of 0 N/A 0 - -- --
Columbia

Puerto Rico 2,000 2002 2,000 100 0 0
Virgin Islands 62 1998 62 100 -- 0
Totals 240,967 204,215 84.7% 36,752 15.3%

Note:  Projected Federal BOP number does not include provision of section 11201(c)(1)(B) of the National Capital Revitalization and
Self-Government Improvement Act of 1997. Florida's Correctional Privatization commission may be double-counting beds to be
added by the Department of Corrections.

Source: Abt Associates survey of state and federal correctional administrators

Abt Associates Inc. Private Prisons 32



3. Does Contracting for Prison Operations Save
Money?

Even though cost containment is not the most frequently reported reason for contracting with private
firms to operate prisons (as discussed in chapter 2), it is no doubt a common hope among

policymakers that governments will indeed save money by doing so. Whether contracting for prison
operations actually saves the taxpayers’ money remains an open question, however. Professor Charles
Thomas of the University of Florida, commenting on the last decade’s experience with privatization,
states that a:

reasonable assessment of the available cost analyses lends at least qualified support to
the claims of privatization proponents that meaningful costs savings can be achieved by
contracting out. To be sure, there is little one can find in this body of evidence that
would support an expectation of massive cost savings. All other things being equal, for
example, a typical American jurisdiction could anticipate economies in the rough range
of 10 to 20 percent would be realized by privatization—perhaps at the low end of the
range for initiatives focusing on the privatization of existing facilities and at the high

end of the range for new design-finance-construct-manage projects. It would be quite
misleading to describe cost savings of this magnitude as tffial.

This is consistent with one assessment of the United Kingdom’s experience. Studies by Coopers &
Lybrand and Her Majesty’s Prison Service found that the operating costs of four privately operated
prisons in the U.K. were between 9 and 30 percent lower than comparable publicly manage& prisons.
Others draw more cautious conclusions from the research literature. The U.S. General Accounting
Office, reviewing the five studies deemed to have the strongest designs and methods among those
published between 1991 and mid-1996, concluded that “because the studies reported little cost
difference and/or mixed results in comparing private and public facilities, we could not conclude
whether privatization saved moné&y. Julianne Nelson’s assessment of several recent studies, in
appendix 1, generally concurs with the GAO’s.

At first glance, this controversy may seem surprising. It is reasonable to expect that one could easily
answer the question by comparing expenditures for imprisoning offenders in a public correctional
agency to the payments to private firms. Unfortunately, such comparisons are usually not so
straightforward and, indeed, are often misleading for three principal reasons. First, the facilities may
differ in ways that confound comparison of costs. Second, differences between public and private
sector accounting procedures make the very identification of comparable costs difficult. Although

43 Charles W. Thoma§omparing the Cost and Performance of Public and Private Prisons in Arizémaublished report to the
Arizona Department of Corrections, August 21, 1997), pp. 50-51.

44 Jo WoodbridgeReview of Comparative Costs and Performance of Privately and Publicly Operated PFigens Service
Research Report No. 3 (UK: HM Prison Service, Home Office, Offenders and Corrections Unit, Research and Statistics Directorate
December 1997).

45 U.S. General Accounting OfficBrivate and Public PrisonsStudies Comparing Operational Costs and/or Quality of Service
(Washington, DC: Report to the Subcommittee on Crime, Committee on the Judiciary, House of Representatives, August 1996), p.
7.
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several studies comparing public and private correctional costs have sought to overcome these and
other difficulties, not all have succeeded fully. Analysis of the studies’ methods and assumptions, and
reanalysis of their findings, suggests in some instances that the purported cost advantages, if any, of
privately operated facilities may be less dramatic than reported.

Privately and Publicly Operated Facilities May Not Be Sufficiently
Comparable

Determining whether and how privatization saves the government money is difficult in many
jurisdictions because no publicly managed prisons exist that are similar enough to warrant direct
comparison with the private facilities. In New Mexico, for example, the one women'’s prison in the
state’s correctional department is operated by a contractor. Finding a comparable publicly operated
facility in the state is impossible, as women’s prisons are operated quite differently than facilities for
men and generally cost more. In Arizona, the one facility for men and women is contractor-operated,
and no comparable prison exists in the Department of Corrections. Similar problems of comparability
exist for other privately managed facilities that have specialized missions, such as substance abuse
treatment programming or return-to-custody facilities for parole violators.

Nor is comparability assured if one compares non-specialized facilities having a common security
classification—two medium-security prisons for men, for example. The cost of imprisonment
generally varies according to thax of different types of prisoners held by the facility. In general,
health care costs vary according to prisoners’ ages, and staffing costs vary according to the security
levels of the inmates. Medium-security prisons generally house a mix of differently classified
inmates, including some maximum-security ones and some classified as minimum-security, as
discussed in chapter 2. Publicly managed prisons may differ from privately managed ones in the
distribution of older and younger, healthy and unhealthy prisoners, as well as in the distribution of
high, medium, and low-risk prisoners.

The cost of prisons is also a function of their size, as larger facilities benefit from economies of scale
up to a certain poirff. How full—or overcrowded—they are also affects their cost. Other things

being equal, more heavily utilized prisons, and even more overcrowded ones, are less costly on a per-
prisoner basis because staffing levels in prisons are relatively fixed. Privately operated prisons are
probably less likely to be overcrowded than public ones, and thus, finding similarly utilized public
prisons in the same jurisdiction may be difficiilt.

Another source of non-comparability stems from facility design. When states turn to private firms for
facility construction and operations contracts, these firms have the opportunity to build the most
labor-efficient buildings possible. Comparing the cost of operating these facilities to older and less

46 In their 1984 study, Schmidt and Witte analyzed facilities in the Federal Bureau of Prisons and concluded the "prisaipestre ch
to run when they are quite large but not behemoth." Peter Schmidt and Ann DAWIigepnomic Analysis of Crime and Justice
(Orlando, FL: Academic Press, Inc., 1984), p. 355.

47 At a minimum, one would have to adjust cost estimates to account for such differences if utilization levels were dissimilar.
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efficiently designed public prisons may lead to misleading conclusions about the reasons for an
apparent cost advantage attributed to privatization.

Finally, public and privately operated prisons may differ in the levels and quality of services provided.
In general, one would expect costs to be higher for more extensive and higher-quality programs and
services. The most telling comparison, therefore, would be between the cost of delivering an
equivalent service of equivalent quality by both a public and a privately managed facility. Measuring
the quality of imprisonment services is not a straightforward task, as chapter four discusses.

Inconsistent Accountin g Procedures

The accounting procedures followed by public and private organizations differ, which makes
comparison of costs incurred by the two types of organizations difficult. Accounting methods
developed for private firms are designed to value all inputs used for producing goods and services; a
large proportion of costs incurred are thereby captured. In contrast, public accounting systems were
designed not to identify costs but to control the allocation of appropriated public funds through
agencies and to detect misuse of taxpayers’ mn&ree characteristics of public accounting

procedures make cost identification especially difficult in government: the deficient treatment of

capital expenses, the focus on the agency rather than the service delivered, and methods for allocating
overhead costs.

Different Treatment of Capital Spending

Private firms have adopted accounting conventions to spread expenditures for capital assets

(e.g., buildings, land, equipment) throughout the period of the assets’ useful life, so that the year-to-
year cost of a service includes some portion of the physical assets that are “consumed” in the
production of that service. Public accounting systems make no such attempt. In the public sector,
capital expenses are counted only in the year that they are made. Because no attempt is made to
spread these costs across subsequent years, it is impossible to determine how much it actually costs to
deliver a service without conducting an inventory and appraisal of existing capital assets. The
commonly cited costs of imprisonment by public agencies are, therefore, often lower than they would
be if physical assets were capitalized. In years where large capital construction projects are
undertaken, however, the operating costs wilbberestimateds a result of “expensing” these costs

fully in that same year rather than spreading them across the useful life of the asset.

Among those facilities identified by the Abt Associates survey of correctional administrators as being
under contract with state or federal correctional agencies on December 31, 1997, 59 percent were
owned by the contracting firms. Because the fees charged by these firms for their services are
generally designed to recover capital investments in these facilities, the appropriate comparison is the
cost of ongoing operations in a similar public institution plus some annualized portion of the capital
investments by governments in this institution. Because the latter costs are, for all practical purposes,
uncounted, comparing the relative cost of private owner-operated facilities to public facilities is
subject to considerable uncertainty.

48 Herman B. LeonardChecks Unbalanced: The Quiet Side of Public Sper(diew York, NY: Basic Books, 1986); Douglas C.
McDonald, The Cost of Corrections: In Search of the Bottom I(ifashington, DC: National Institute of Corrections, 1989).
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Dispersed Costs

The practice of assuming that the cost of public imprisonment is equivalent to the correction
department’s expenditures often obscures the true cost to government for another reason as well. In
many jurisdictions, several costs of operating prisons and jails are borne not by the correctional
agency but by a number of different agencies or different government accounts. For example:

» employee benefits may be paid out of separate overhead government accounts rather than the
correctional department’s account;

» some medical care of inmates may be charged to the government’s health care agencies or may
be subsidized variously by state hospitals, mental health departments, and the like;

« utilities may be charged to the department of public works;
» legal work in support of prisons may be borne by the attorney general or equivalent;

» the true cost of insurance may be overlooked, as governments generally self-insure by paying
for unpredictable costs when they are incurred, rather than spreading these costs over all years;

 the true cost of supplies and equipment may be understated if they are purchased and stored by
a separate agency (such as the federal General Services Administration); and

« payments for contracted services (such as food or health care) may be made by central or
regional offices rather than by the facilities.

To identify all such dispersed costs of correctional operations, special studies are needed, rather than
simple reliance on measures of costs based on the correctional agency’s budget or reported
expenditures. Overlooking expenditures by other agencies or accounts may undercount actual costs
by as much as 30-40 percent. One study of New York State’s prisons estimated that only 77 percent
of the direct cost of imprisonment in the state’s prisons were covered by the department’s budget.
The remainder was paid by general government accounts or by other atfencies.

A parallel problem exists with respect to identifying all costs to government for contracting. Private
firms may not always bear all the costs of imprisonment, even when they own the buildings and all the
assets. Some services might be performed by the public correctional agency, and the cost of those
services should be counted along with the contractors’ costs. For example, surveyed government
officials who were charged with managing contracts with privately operated facilities reported that the
following types of activities were sometimes necessary to support private facilities but were paid by
government:

» contract monitoring and oversight;
* inspection and licensing;
e personnel training;

49 Douglas C. McDonaldrhe Price of Punishment: Public Spending for Corrections in New. {®oklder, CO: Westview Press,
1980), p. 16.
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» medical and/or dental care (contracts often limit the contractor’s liability for such care, placing
the risk for high-cost and catastrophic care on the government);

e inmate transportation;

* inmate case management;

» background checks for visitors and volunteers;

* reviews for pardon and/or parole boards;

 correctional industries programming;

 disciplinary and grievance appeals processes;

» accounting and banking of inmate funds;

* payment of inmate wages; and

» response teams for emergencies.

As with public correctional departments, agreements with private facilities must be scrutinized to
determine if these or similar costs are paid not by the facility itself but by the government agency with
which it contracts. All such costs, or estimates thereof, need to be included as costs to government of
contracting.

Assigning Overhead Costs

Some “overhead” expenditures incurred by various agencies of government in support of prisons and
prison administration must be assigned to both government operated and privately operated facilities
in a jurisdiction. The methods by which these costs are allocated affect the calculation of operating
costs of each facility and, consequently, the estimation of difference in public and private facility

costs. As Julianne Nelson writes in her paper (in appendix 1, at note 11), most analysts addressing the
guestion of public and private imprisonment costs have estimated the costs assigned to facilities
according to theisemade of central office services by either public or private facility managers. She
argues that this tends to overstate the relative cost of public facilities. This is because the cost of
governmental overhead activities are quite fixed. That is, the marginal cost associated with increasing
a prison system by one or two more facilities is quite small, regardless of whether the additional
facilities are operated by government or a private firm. The appropriate method for allocating the cost
of these fixed overhead costs is to assign identical amounts to all facilities in the jurisdiction, whether
public or private. The only conditions in which privatization would lower overhead costs in
government would be (a) where the expansion of overhead activities were averted by relying upon
privatization or (b) where contracting for privately operated prisons resulted in cutting back
government overhead operations, which is not likely to occur.

Studies Comparin g Privately and Publicly Operated Correctional
Facilities

A number of research studies have been reported since the early 1980s that aimed to compare the cost
of privately operated facilities with publicly operated ones. Most have been focused on facilities for
adult prisoners, although some have examined juvenile facilities. Only those pertaining to adult
facilities are examined here. Moreover, attention is restricted to those few studies that have employed
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reasonably rigorous research designs, and which report their methods and data in sufficient detail to
assess the strength of their findifgs.

State Prisons in Tennessee

In 1991, the State of Tennessee contracted with the Corrections Corporation of America (CCA) to
operate the South Central Correctional Center (SCCC), a 961-bed, multi-custody (minimum-to-
maximum-security) facility. As required by state law, the Tennessee Fiscal Review Committee (FRC)
undertook to “compare the full costs of the contractor with the state’s full costs of operating similar
facilities.” ** Two publicly operated prisons were selected for comparison: Northwest Correctional
Center (NWCC) and Northeast Correctional Center (NECC).

The FRC study is a model cost comparison. It allocated “line item” cost data for each prison to
specific management functions (administration, security, etc.). Adjustments were made to operating
costs (also reported by management function), which included netting out commissary revenues
against commissary expenses, allowing for changes in food services inventories and non-comparable
programs, eliminating depreciation expenses as a public facility expense (because there were
corresponding sets of expenses in the private facility), and adding monitoring costs to the expenses
reported for the private facility. After such adjustments, the FRC found that the daily operating cost
during FY 1994¢exclusive of any costs allocated to central offaneeraged $31.95 in the two public
facilities, compared to $33.78 in the CCA facility. By this measure, the private facility was 5.7
percent more costly than the two public facilities, on average. (Both public facilities were less costly:
$30.91 at NECC and $33.06 at NWCC.) When adjustments were made for differences in the size of
the facilities to equalize the comparison (more specifically, in the average numbers of prisoners under
custody in each one), the cost difference diminished to one percent. Adding in an allocated share of
the Department of Corrections’s central office costs to the three facilities changed the estimates
slightly. The CCA facility was then found to be one peréess costlyon average, than the public
facilities.

The FRC report did not directly address the question of whether or not privatization actually saves
money for the taxpayers of Tennessee. This question was addressed by the Washington State
Legislative Budget Committee (LBC) as it tackled its own version of the prison privatization

50 The studies not reviewed here include the following: A. Brown é®@ate Sector Operation of Correctional Institution: A Study
of the Jack and Ruth Eckert Youth Development Center, Okeechobee, Rldaslzington, DC: National Institute of Corrections,
1985); John D. Donahu&he Privatization Decisio(New York, NY: Basic Books, 1990), Chapter 8; Keon S. Chi, "Private
Contractor Work Release Centers: The lllinois Experiencérinavations(Lexington, KY: Council of State Governments, 1982).;
Joint State Government Commissi&gport of the Private Prison Task Forg¢arrisburg, PA: General Assembly of the
Commonwealth of Pennsylvania, 1987).; Douglas C. McDonald, “The Costs of Public and Private Correctional Facilities,” in
McDonald (ed.Private Prisons and the Public Interg®tew Brunswick, NJ: Rutgers University Press, 1990).; Douglas C.
McDonald, “The Costs of Public and Private Correctional Facilities,” in McDonaldRedate Prisons and the Public Interest
(New Brunswick, NJ: Rutgers University Press, 1990); Charles H. Logan and Bill W. McGiriff, “Comparing Costs of Public and
Private Prisons: A Case Studyy1J ReportgNo. 216, 1989), pp. 2-8.; and Dale K. Sechrest and David Shienat,Report:
Exploratory Study of California’s Community Corrections Facilifian Bernardino: California State University, 1994).

51 State of Tennessee Legislative Fiscal Review Commitest, Comparison of Correctional Centerilgshville, TN, 1995), p. 1; for
a detailed analysis of this study, see Julianne Nelson’s paper, in appendix 1 of this report.
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questior?? The LBC conducted further analyses of the Tennessee data but followed a slightly
different tack. Instead of analyzing tbest incurred byCCA of operating SCCC, the LBC started

with therevenues received I)CA and adjusted these data for differences between public and private
management responsibilities. The FRC had excluded medical expenses for CCA from its analysis
because it lacked sufficient data. It was necessary to estimate these costs in order to compute CCA'’s
operating surplus and to compare private per diem rates with those derived for the state-run facilities
NWCC and NECC. The LBC concluded that the estimated total daily cost to the taxpayers of the
privately operated CCA facility was $37.65, as compared to $40.16 at NECC and $40.19 at NWCC.

Julianne Nelson undertook further analysis of the Tennessee data, reported in both the FRC and the
LBC studies, to discern differences in how costs were allocated in the CCA facility compared to the
two public facilities. (This study was commissioned by the National Institute of Corrections in
conjunction with the Abt Associates study and is included in appendix 1.) She found that:

» Non-medical operating costs per inmate day were virtually identical in the public and private
prisons studied.

* At the CCA facility, more was spent on administration and less on security, relative to the
public facilities, including corporate overhead and monitoring by state officials.

» Contracting for SCCC may have saved money for Tennessee’s taxpayers by averting
expenditures for state government overhead activities. That is, the observed state-level
overhead expenses were lower than what they would have been had SCCC been publicly
managed.

» Labor costs were lower at the private facility: $16.89 per prisoner/day at the CCA facility, as
opposed to $19.63 at NECC and $20.96 at NWCC. Security staff costs were also lower: $9.96
per prisoner/day at the CCA facility, versus $12.57 at NECC and $14.55 at NWCC.

* Employee benefits were also lower at the CCA facility. The average employee benefit rates
were 28 and 29 percent at the two public facilities, and 22 percent at the CCA facility. Wide
variation existed among CCA staff: administrative employees enjoyed a benefit rate of almost
80 percent, while others received benefits at the rate of 13-14 percent of salary.

She summarized that the pattern of expenditures indicates that “the bulk of reported cost savings at the
privately managed prison studied in Tennessee can be attributed to differences in per-inmate medical
expenditures and allocated state overhead costs. (Labor cost savings were offset by the increased
administrative cost...).”

What remains unclear, however, is whether the apparently lower overhead costs are merely
accounting artifacts rather than reductions in expenditures. It is unlikely that overhead activities were

52 Washington Legislative Budget Committd@@e Tennessee Experience: The 1995 Report of the Fiscal Review Co(Suitte,
WA, 1996), appendix 3. In particular, LBC analysts both estimated the medical expenses incurred by CCA on behalf o&prisoners
SCCC and obtained an unofficial report of these expenses directly from CCA. The LBC analysts also collected data oaithe fees p
by Tennessee to CCA for operating SCCC. This information was collected after the FRC report was published.
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actually cut back, or that significant increases in expenditures for overhead were averted by
contracting for a single facilities. The actual difference in expenditures was therefore small, if any.

Adult Prisons in Louisiana

The State of Louisiana contracted with two different private correctional firms—the Corrections
Corporation of America and Wackenhut Corrections Corporation—to operate two prisons for men.
The former firm contracted to operate the Winn Correctional Center, the latter the Allen Correctional
Center; both opened in 1990. In 1996, William Archambeault and Donald Deis, professors at
Louisiana State University, reported the findings of their study which compared the cost and
performance of these two facilities with a third, the Avoyelles Correctional Center, operated by the
Louisiana Department of Public Safety and Correctiéns.

The basic question addressed by Archambeault and Deis was how the full cost per inmate-day in a
publicly managed prison (i.e., Avoyelles Correctional Center) compared with the full per diem cost of
housing an inmate in either of two privately managed facilities. Their choice of comparison
institutions was appropriate. All three institutions were built by the state and shared a common
design. The capacities of all three were identical—1,474 beds. They are located in the same section
of rural Louisiana and draw from the same general labor pool. All three house maximum, medium,
and minimum security prisoners in approximately the same proportions. Moreover, the private
facilities appear to be well-integrated into the ongoing operations of the state’s public correctional
agency. They adopted the same rules and procedures that govern the state’s prisons, and the upper
management of these two privately operated prisons participate in agency-wide management
functions. A number of the potentially confounding factors are thereby held constant, permitting a
comparison of institutions that vary only in their being managed and operated by either the state
correctional agency or by private firms.

Archambeault and Deis compared expenditure data for all three prisons for five fiscal years, 1992
through 1996. As they were interested in assessing the total cost and savings to the taxpayers, they
based their analysis upon the state’s fees paid to the management firms and sought to identify all costs
incurred to support either the privately operated or the government operated facilities, including all
costs incurred by other agencies or other government accounts. They also sought to estimate a variety
of costs not accounted for on an annualized basis, such as self-insurance. Numerous other
adjustments were made, such as for costs associated with prison industry programs and services
provided by local vocational/technical schools. After such adjustments, Archambeault and Deis
concluded that the taxpayers of Louisiana saved an average of 12.75 percent for both private facilities
combined, throughout the five years studied, relative to what taxpayers spent for the Avoyelles facility
during the same period. The average five-year savings were greater for the Allen facility operated by
Wackenhut: 13.80 percent, as opposed to 11.69 percent at the CCA facility in Winnfield.

At approximately the same time as Archambeault and Deis were conducting their study, the State of
Washington’s Legislative Budget Committee examined expenditure data for the same three facilities

53 William G. Archambeault and Donald R. Deis, @ost Effectiveness Comparisons of Private Versus Public Prisons in Louisiana:
A Comprehensive Analysis of Allen, Avoyelles, and Winn Correctional CéBé&ton Rouge, LA: School of Social Work,
Louisiana State University, 1996).
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and drew different conclusions about the savifigehe LBC’s report was released before

Archambeault and Deis released theirs. Comparing the two reveals that they took different
approaches to estimating some costs or made different assumptions. In the end, the LBC concluded
that the state could expect to break even on its two contracts during FY 1996 when all facilities were
operating at full capacity. Whereas the CCA facility was costing about one percent more than the
state facility during that year, according to the LBC's analysts, the Wackenhut facility was saving the
state an equivalent amount. (The LBC suggested that costs of the three private and public facilities
had recently converged and that the private facilities had been costing the state approximately four
percent less during FY 1994.)

Julianne Nelson reviewed both the Archambeault and Deis study and the LBC report and identified a
number of difficulties in the former. (See appendix 1) She concluded that the savings associated with
private operation in the Winn and Allen facilities are more in the range estimated by the LBC

analysts. That is, during fiscal year 1996, the savings were more likely to be below 5 percent than
above 12 percent. Savings to the taxpayers could be greater, she argues, if contracting out operations
of facilities results in cutbacks in state-level overhead expenses.

Adult Prisons in Florida

The controversy over the appropriate measure of operating costs in Florida prisons shows how hard it
is to get all sides to agree on whether or not privatization saves money. Current state law helps
identify the participants in this debate. Chapter 89-526 of the Florida state statutes, enacted in 1989,
first authorized the state Department of Corrections (DOC) to enter into contracts with private prison
management companies. The subsequent Chapter 93-406, adopted in 1994, created the Correctional
Privatization Commission (CPC), to expedite prison privatization; it is housed in the state Department
of Management Services and operates independently of the Department of Corrections. Chapter
957.05 qualifies the authority of the CPC, requiring it to demonstrate—before any contract is
signed—that private prison management will resulititeasta 7 percent savings (relative to the cost

of allowing the state Department of Corrections (DOC) to run the prison). Chapter 957.07 also
empowers the state Auditor General to decide whether or not this condition has been satisfied before
any contract with a vendor has been signed.

In the summer of 1995, two prisons opened under contract with the Correctional Privatization
Commission. One, the Bay Correctional Facility, is operated by CCA; the second, the Moore Haven
Correctional Facility, is operated by Wackenhut Corrections Corporation. Both are 750-bed prisons
that were designed for medium-security inmates, although the department has been assigning a large
percentage of minimum-security prisoners to them (about half, during FY $997).

To provide for ongoing independent oversight, Florida state law requires the Office of Program Policy
Analysis and Government Accountability (OPPAGA)o review the performance of all management

54 State of Washington Legislative Budget Commitepartment of Corrections Privatization Feasibility Study, Report 96-2
(Olympia, WA, 1996).

55 Florida OPPAGAReview of Bay Correctional Facility and Moore Haven Correctional FaciRigport No. 97-68 (Florida
OPPAGA, April 1998).

56 Although the OPPAGA is a unit of the Office of the Auditor General, it reports directly to the state legislature.
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companies that operate private prison facilities in Florida (this may include both vendors under
contract to the CPC and those under contract to the DOC). A separate oversight board, the Florida
Corrections Commission, was established in 1994 and is “charged with reviewing the effectiveness
and efficiency of [Florida's] correctional efforts, recommending policies, and evaluating the
implementation of approved policie3.”

Not surprisingly, these different parties do not always favor the same measure of privatization
benefits. In itsAnnual Reporfor the fiscal year 1996-97, the DOC argued #ikthree privately

managed adult prison facilities war®re expensivéhan similar publicly run facilities would have

been® Using a somewhat different approach, the OPPAGA reached a similar conclusion.
Nevertheless, the OPPAGA report included responses from the Correctional Privatization
Commission, the Corrections Corporation of America, and Wackenhut proposing alternative
methodologies—ones that led to conclusions directly opposed to those reported by the DOC and the
OPPAGA.

The Department of Corrections’ estimates are somewhat biased against the privately managed firms.
The per diem rate for the men’s public prison is derived aawbmgeof nine other facilities; all but

one of these public facilities is substantially larger than any of the private facilities being armdlyzed.
Given the economies of scale in prison operation, this approach understates the public sector cost of
running a prison comparable in size to Bay or Moore Haven.

Nevertheless, the OPPAGA reached a similar conclusion from a more appropriate starting place. It
compared two private men’s facilities (Bay and Moore Haven) with a single comparably-sized public
facility, the Lawtey Correctional Institution. In its analysis, the OPPAGA started with the

management fee due to CCA and Wackenhut (for running Bay and Moore Haven, respectively); it

then deducted monitoring costs paid by the management companies, properntptazes and

medical insurance co-payments collected from prisoners and retained by the prison operators. For the
Lawtey facility, the OPPAGA used the annual cost of operations, health services, and education
programs reported for this facility by the Department of Corrections Anitsial Report All three

cost estimates were then adjusted for differences in scale economies, the scope of management
responsibilities and the quality of services provided.

The OPPAGA estimated that Moore Haven was more expensive to operate than its public sector
equivalent; it also argued that the Bay facility was only 0.2 percent cheaper. Neither private facility
achieved the 7 percent cost savings required by law.

57 Commissioners are appointed by the Governor and with the approval of the state Senate. The Commission’s mission statement
appears on its web site, located at http://www.dos.state.fl.us/fgils/agencies/fcc/.

58 These estimates are reproduced and analyzed in Florida Department of Corfdtiatization in the Florida Department of
Corrections(1998). Available at web site (time stamped April 28) www.dc.state.fl.us/administrative/reports/privatize/index.html.

59 Apart from the one public facility with an ADP of 733, the remaining public prisons housed between 1214 and 1719 inmates on
average. In contrast, the observed average daily populations for the privately operated Bay and Moore Haven facilit&es were 70
and 706 respectively. If these two prisons were assumed to operate at 95 percent of capacity, they would house appt8ximately 7
inmates on average. Each of these private facilities has a contract maximum of 750 beds.
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In response to this finding, CCA proposed some adjustments that substantially change the
interpretation of the data: they argue that private management at Bay and Mooreaieeen

taxpayers, respectively, 8.3 and 6.0 percent of state costs. This difference arises primarily from three
simple changes: an increase in the CCA'’s credit for taxes paid to the state, an increase in CCA’s
credit for the “Inmate Welfare Trust Fund Net Revend&adhd a decrease in the state’s adjustment

for “medical costs for higher medical grade inmates at LawtéyThe OPPAGA itself rejected these
three CCA amendments, observing that CCA sought to claim credit for more tax revenue than was
properly attributable to its Bay facilit§? that it retained custody over Inmate Welfare Trust Fund
balances®® and that Lawtey inmates had considerably more medical needs than those at the Bay
facility.

This debate is further complicated by an adjustment that the OPPAGA could have made but ultimately
rejected. As in Louisiana, the state retirement system was not fully funded by past payroll deductions.
To eliminate this shortfall, a surcharge of 5.78 percent was included in the the payroll costs reported

for Lawtey. The OPPAGA justified counting this surcharge, stating that “it is still a cost to the

taxpayers. Privates do not pay this and thus should be able to reduce costs in comparison to state by at
least 5.78% of payroll®*

This accounting decision biases the comparison against the public facilities, however. The unfunded
liability was incurred in the past; the surcharge was imposed to collect the funds needed to cover that
liability. To compare theurrentcosts of operating public and private facilities, the surcharge should

not be counted. In other words, payroll costs at the Lawtey facility should be 5.78 percent lower than
what is reported by OPPAGA. Omitting this surcharge brings the cost of the public and private
facilities yet closer together, although the end result does not change the basic conclusion: there is no
strong evidence indicating that contracting for these facilities rather than direct government operations
saved taxpayers' money in Florida.

Adult Prisons in Texas

In 1987, the Texas State Legislature enacted a law authorizing the Texas Department of Corrections to
contract with private vendors and county commissioners to finance, construct, operate, maintain or
manage correctional facilities. In June of that year, a request for proposals was issued offering the
opportunity to operate four 500-bed prisons, to be structured as pre-release centers, with programming
designed to reintegrate prisoners back into society upon their release. Such programming would

60 This trust fund is an account containing the revenue (in excess of expenses) from the prison commissary, vending emidcessions
inmate telephone service.

61 A fourth small adjustment by CCA remains unexplained: the "unadjusted" per diem reported by CCA for Lawtey exceeds that
found in the OPPAGA report by $.36, OPPAGA, p. 38.

62 According to the OPPAGA report (p. 59), CCA sought to claim credit for taxes paid on income from other facilities.

63 According to the OPPAGA report (p. 13), this trust account is established in the name of the private contractor oppratorg the
However, current law requires the contractor to obtain the approval of the CPC commissioner before using these fundsgfor anythi
other than the purchase of items for resale. In contrast, state profits from the prison commissary and inmate phoneseskige are
offset prison operating costs.

64 OPPAGA, p. 36.
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include educational and vocational programs as well as counseling and treatment for drug and alcohol
abuse, domestic difficulties, and other problem areas. Contracts were ultimately awarded to the
Corrections Corporation of America (CCA) for two facilities, and to the Wackenhut Corrections
Corporation for two other 500-bed faciliti&s The two facilities operated by CCA were located in
Cleveland and at Venus, Texas. The two operated by Wackenhut were in Bridgeport, and Kyle,
Texas. These facilities began receiving prisoners during the summer of 1989.

The law specified that the state could not contract with a private vendor without an assurance that
services would cost at least 10% less than the state would have to spend for an equivalent facility.
The task of determining if the private firms were delivering the service at least 10% below the state’s
cost was given to the Sunset Advisory Commission. The challenge was to find comparison
institutions operated by the state. The statute specified that the commission should analyze the cost
and quality of services in the private prisons as compared to the cost and quality of any similar state
services. However, as the commission noted in its 1991 report, “The development of a cost estimate
was complicated by the fact that the TDCJ did not, and still does not, operate a comparable®facility.”

The commission therefore requested that the Texas Department of Criminal Justice develop two cost
estimates: (1) the total cost to the state of contracting for the operation of the privately operated
prisons, and (2) the total cost to the state if TDCJ operated the facilities directly. The estimate of the
former cost included actual contract costs plus a number of other direct and overhead costs borne by
the state in support of this contract. The second estimate included all direct and indirect costs that
would be associated with direct government operation of the CCA facilities and, separately, the
Wackenhut facilities. The commission concluded, from a comparison of the actual costs and the
estimated costs, that contracting saved the state 14-15 percent—more than the required 10 percent.
However, some of the savings to the state was in the form of payments by each of the firms to local
governments that approximated the taxes that the firms would have paid if the property were privately
owned. Because the state owned the facilities, with the firms contracted to operate them, it makes
little sense to require the firms to be liable for any such taxes. Moreover, the cost to the state of the
capital asset is the same, regardless of whether the facilities are managed by the private firms or the
TDCJ. Not counting these payments in lieu of taxes, private operation appears to cost the state 8.8 or
9.7 percent less than direct TDCJ operation, depending upon the facility—or slightly less than the
savings required by statute. The payments in lieu of taxes appear to be simply a fee paid by the
private firms to governments so that the net cost of contracting to Texas exceeds the 10 percent
threshold.

An examination of the commission’s report indicates that the principal sources of savings associated
with contracting, apart from this payment, were lower operating costs and a lower overhead
expenditure by the state. Operating costs were $1.53 to $1.96 lower on a daily per prisoner basis,
state overhead costs were $1.36 less for the private facilities. The precise reason for the lower
operating costs cannot be identified because the report provides only aggregate-level expenditure data.

65 The RFP initially requested that contractors construct the prisons as well as operate them, but the state subsequethidy decide
was less expensive for the state to construct the facilities and to own them. Consequently, the contract was writteatesian ope
contract only.

66 The State of Texas, Sunset Advisory Commission, Recommendations to the Governor of Texas and Members of the 72nd
Legislature: Final Report (March 1991).
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In short: the evidence from Texas suggests that the private firms are delivering a service that would
cost the government approximately 9-10 percent more if the state’s corrections department operated
the facilities directly. This assumes that the estimates of the department’s costs of direct operation are
accurate, of course. Lacking more information about how these costs were estimated, it is not
possible to evaluate them.

Arizona’s Prison for Men and Women

In 1993, the Arizona Department of Corrections awarded a contract to the Management and Training
Corporation to design, construct, operate, and own a 450-bed minimum security state prison for men
and women. This prison, the Marana Community Correctional Treatment Facility, was evaluated by
Charles Thomas to assess how the facility’s cost and performance compared with other comparable
institutions in Arizon&’ Unfortunately, no equivalent facility operated by the Department of
Correction existed in the state. The Marana Facility is the only one in the state that houses both men
and women. Other things being equal, that fact alone would affect any cost comparison significantly
because women prisoners are generally more costly to house than men. Thomas acknowledged a
variety of differences between the Marana facility and others. For example, many of the publicly
operated prisons used for comparison housed prisoners in tents, which no doubt affected the level of
per inmate expenditure in these facilities. Moreover, the Marana Facility, by design and legislative
wish, provides a higher level of programming—both in the types of programs and the level of inmate
involvement in them—than other Arizona facilities generally. Thomas’s solution to this was to
compare costs at Marana to the average costs of all 15 minimum-security prisons operated directly by
the state’s Department of Corrections.

During fiscal year 1996, the operating costs of the Marana Facility, including adjustments for
payments by the management &orvaloremproperty taxes, were $13,140 per prisoner per year, or
$35.90 per day. This compared to an average operating cost for the 15 state-operated minimum
security prisons that year of $15,766 per prisoner per year, or $43.08 per day, a difference of almost
17 percent.

However, the Marana Facility was not the least expensive of the minimum security prisons operating
during FY 1996. Three publicly operated facilities were less costly (before crediting the private
facility for payment of property tax). Indeed, seven of the fifteen publicly operated facilities were
within five percent of the cost of the Marana Facility. Even after adjusting for payment of property
taxes by the management firm, Marana still remained more expensive to operate than two of the
public facilities. In light of this, Thomas concluded “Given the limitations of the available data and
the heterogeneity of the facilities, it would be speculative to conclude that a precise cost savings had
been achieved?®

67 C.W. ThomasComparing the Cost and Performance of Public and Private Prisons in Ar{ggaiaesville, FL: Center for Studies
in Criminology and Law, University of Florida, 1997).

68 C.W. ThomasComparing the Cost and Performance of Public and Private Prisons in Ar{d®%), p. 93.
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Summary

Perhaps the main finding of this review is that only a very small percentage of those facilities operated
by private firms have been evaluated systematically to determine how much more or less the relevant
government would spend in the absence of contracting for operations. Ninety-one contracts existed
on December 31, 1997 with privately operated secure confinement facilities that held prisoners on that
day, and some undetermined number of facilities also held prisoners sent to them through non-
contractual means (that is, via an intergovernmental agency agreement). The number of contracts that
have been issued during the past decade is much higher. But only a handful have been subjected to
close scrutiny with respect to their costs, relative to the cost of directly government provision.
Moreover, some of these studies examined contracts that were negotiated in the early days of this
industry. It is difficult to have much confidence in conclusions about the relative costs of public

versus private provision when we have systematic cost comparisons of such a small and dated subset.

In Florida and Arizona no strong evidence of significant savings exists. In Louisiana, Tennessee, and
Texas, the studies find that contracting did reduce costs to government. Some of the savings
reportedly associated with contracting are seen to flow from lower spending by state governments for
“overhead” administrative functions. These savings may only be apparent, an artifact of how
government expenditures are allocated to all correctional facilities in the state. Governments will not
actually realize these savings unless they actually reduce overhead spending in conjunction with
contracting, rather than merely shifting the allocated share of an unchanged expenditure to the
government-operated facilities.

Generally unstudied in these few evaluations is the potential for either governments or private firms to
control specific types of costs, such as spending for prisoner health care. Expenditures for prisoner
health care has been rising at a much faster rate than for other non-medical correctional activities, in
part because prisons are subject to the same inflationary pressures experienced in the broader health
care marketplace. However, prisons have generally lagged behind other sectors in developing
procedures for managing these costs. Private firms that operate prisons are certain to implement
“managed care” strategies to contain costs, all of which could also be adopted by public correctional
agencie$?

69 See Douglas C. McDonaldlanaging Health Care and Cosf#/ashington, DC: National Institute of Justice, 1995).

Abt Associates Inc. Private Prisons 46



4. How Well Do Privately Operated Prisons
Perform?

If the principal objective of contracting out the management and operations of prisons is, as surveyed
correctional administrators most often reported, to expand capacity in order to alleviate overcrowding,
then privatization no doubt achieves that purpose. But advocates of privatization often proclaim other
goals. For example, the President’'s Commission on Privatization, established by President Reagan,
described contracting—and broader private participation in government generally—as a means not
only of increasing the efficiency but also the effectiveness of public administration. Thus: “Con-
tracting the administration of jails and prisons at the federal, state and local levels could lead to
improved, more efficient operatio’® More recently, the National Performance Review has also
supported privatization as one means of improving effectiveness as well as efficiency. Is there any
evidence that contracting has, indeed, improved prison operations or, more broadly, the performance
of prisons? Or, does it appear that the increased attention to cost containment has resdlieddn
service quality?

Some read the studies to date as providing favorable support for privatization on this question.
Charles Thomas and his associates write that studies of private prison operations in Florida,
Louisiana, and the United Kingdom “demonstrate that these cost savings are often matched with
performance improvements (e.g., fewer disturbances, fewer escapes, increased prisoner involvement
in work programs, and more programs aimed at reducing recidiviSmpthers are more cautious.
Analysts at the U.S. Government Accounting Office (GAQO) reviewed what they thought were the
strongest studies and concluded that they “offer little generalizable guidance for other jurisdictions
about what to expect regarding comparative operational costs and quality of service if they were to
move toward privatizing correctional facilitie&.”

This chapter discusses different approaches to defining and monitoring performance, both with
respect to government services generally and to prisons specifically. The current practice of
monitoring and evaluating the performance of privately operated prisons is described, reporting results
of the Abt Associates survey of correctional administrators. Finally, it reviews and assesses several
studies that have sought to evaluate the relative performance of privately and government operated
facilities.

What Does “Performance” Mean With Respect to Prisons, Public or
Private?

Much of current thinking about performance in government has been framed, at least at the federal
level, by the Government Performance and Results Act of 1993 (GPRA), the Clinger-Cohen Act of

70 President’s Commission on Privatizati®nivatization: Toward More Effective Governméwashington, DC: President’s
Commission on Privatization, 1988), p. xviii.

71 Thomas, Bolinger, and Badalameijvate Censusl997, p. vi.

72  General Accounting Officd®rivate and Public Prisons: Studies Comparing Operational Costs and/or Quality f Service
(Washington, DC: U.S. General Accounting Office, 1996), p. 3.
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1996, the revised handbook to the Office of Management and Budget Circular A-76, and the Clinton
Administration’s major management reform initiative—the National Performance Review (NPR). All
have stimulated greater attention to improving government performance. More importantly, GPRA
aims to improve the operations of federal government programs by changing management emphasis
from inputsandprocesseso performanceandresults It mandates that each federal agency develop

a strategic plan describing the agency’s goals, objectives, and operations. Each agency is, in turn, to
derive from its strategic plan an annual performance plan for each of its program activities, defining
program-level goals, operations, and performance indicators.

The Senate Report accompanying GPRA emphasizes that measures of program performance should,
to the extent possible, concentrateooitcomesrather tharoutputs Outcomes refer to “the actual

results, effects, or impact of a program activity compared to its intended purpose,” whereas outputs
refer to actual levels of activity or effort that are realized. The report provides an example of the
distinction: eligible clients completing a job training program are outputs, but an increase in their rate
of long-term employment is an outcome. “While recognizing that outcome measurement is often
difficult, and is infeasible for some program activities,” notes the report, “the Committee views
outcome measures as the most important and desirable measures, because they gauge the ultimate
success of government activities.”

But how does one gauge the success of prison operations? What are the outcomes of prisons intended
to be, whether publicly or privately operated? Reaching agreement on those questions has been
difficult.

Throughout the two-hundred-year history of prisons in America, penal administrators, theorists,
reformers, and lawmakers generally have sought to advance different goals through imprisonment, or,
at least, to give certain ones more salience than others. Establishment of the nation’s first

penitentiary, in Pennsylvania, was animated in great measure by a desire to civilize punishment
(depriving persons of newly-valued liberty rather than more “barbaric” corporeal punishments and
executions), to save souls, and to teach self-discipline. Later reformers, and then penal administrators,
embraced prisoner rehabilitation, which could be accomplished more by the application of scientific
principles. “Penitentiaries” became “reformatories” and later “correctional institutions.”

Conceiving of imprisonment’s purpose as rehabilitation or reformation of criminal offenders suggests
an obvious outcomes-based performance measure: offenders’ criminality following release from
prison. But recidivism rates of prisoners have been depressingly high, and advocates of imprisonment
have generally turned away from justifying their existence and assessing their performance according
to such measures. Many have embraced, in recent years, a more minimalist conception of the
purposes of imprisonment: the containment, or “incapacitation,” of criminals. If nothing else, prisons
do remove prisoners from civil society and prevent their committing crimes outside the walls.

Simple incapacitation cannot be the only purpose, however. Rather, containment must also be
constitutional. Faced with claims of appalling conditions in prisons, the federal courts began in the
early 1970s to intervene in prison administration. Entire state prison systems were found to be in
violation of the Eighth Amendment’s prohibition of “cruel and unusual punishment,” and nearly all
states were forced to spend large amounts of money to institute the required improvements.
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In response to the perceived absence of national standards, correctional professional associations
began to promulgate such standards for prison administration. Most prominent are those established
by the American Correctional Association (ACA), first in the mid 1970s. Since then, the ACA has
published standards for many different types of correctional facilities, including detention centers,
boot camps, juvenile facilities, and adult confinements. The ACA also established an auditing system
to accredit facilities® Other standards for health care services were established by the National
Commission for Correctional Health Care. Both sets of standards primarily prescribe procedures.
The great majority are written in this form: “The facility shall have written policies and procedures
on...." They emphasize the important benefits of procedural regularity and effective administrative
control, which flow from written procedures, and the careful documentation of practices and events.

For the most part, the prevailing professional standards prescribe neither the goals that ought to be
achieved nor the indicators that would let officials know if they are making progress toward those
goals over time. Two facilities could conform equally to an ACA standard by having a written policy
on a particular issue, yet they could have diametrically opposite practices and outcomes on that issue.
For example, both could have a written policy on the use of isolation, each of which covers topics like
when isolation may be used, how long inmates can be isolated, and how reviews should be conducted
to extend periods of isolation. One facility, however, might use isolation rarely, if at all, while the
other could use it prodigiously.

The effect of these various trends has generally been to conceive of prison performance quite
narrowly as conformance to law, state rules and regulations, and professional stdndihadss,
performance tends to be measured according to procedural complianegmuts in the language of

the above-mentioned U.S. Senate report. The dominant focus is owtcomesother than achieving
compliance or accreditation—which, arguably, is not a true outcomes-oriented measure of
institutional performance. However, procedural compliance is what most state correctional agencies
contract with private facilities to do.

What States Ask Contractors to Do

In general, state and federal governments demand in their contracts that privately operated facilities
perform like their public sector counterparts. Statements of work in the contracts generally specify
that compliance will be required with the same procedural rules, regulations, and standards that are in
force in the public facilities. Although the Abt Associates survey did not explicitly ask if compliance
with departments of corrections’ rules and regulations was required of contractors, monitors for
eleven contracts volunteered that such compliance was indeed specified as a performance objective in
the contract. An examination of a selected number of contracts also found this to be true.
Correctional administrators also reported that 57 of the contracts in force at the end of 1997 required
that facilities achieve ACA accreditation within a specified time. In addition, administrators reported
that 61 contracts explicitly required compliance with conditions established in consent decrees or
other court-mandated standards.

73 ACA accreditation requires a facility to meet all mandatory standards during a three-day inspection by an ACA audieteam. Th
facility receives a score based on the proportion of optional standards the facility meets. To maintain accreditatibty, testac
pass inspection every three years.

74  There are some exceptions to this, as discussed below.
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There is no doubt that inclusion of such procedural requirements in contracts is necessary. As
discussed in chapter five, governments may remain liable for the performance of contractors.
Compliance with national standards and laws provides governments a measure of protection against
lawsuits. However, examples of contracts that go beyond these to specify other performance
outcomes are rare.

Monitorin g Contractors’ Compliance

Governments’ practices of monitoring privately operated facilities vary widely. All contracts receive
some oversight from the contracting agency. This ranges from minimal attention from a centrally
located contract administrator to a combination of a contract administrator and one or more on-site
monitors. Of the 28 state and federal government agencies surveyed by Abt Associates that reported
having active contracts with privately operated facilities on December 31, 1997, twenty reported using
monitors in addition to contract administrators. Several states required a strong background and
knowledge of a government agency or corrections as prerequisites for monitoring correctional
contracts. Others required experience as an internal auditor or investigator. Most governments
required at least some level of formal training (up to 40 hours annually) in areas such as auditing,
establishing performance standards and measures, ethics, and reporting disputes and conflicts.
Contract monitors surveyed by Abt Associates often reported receiving more training than was
required. One reportedly received more than 120 hours of training as a contract monitor. However,
only 12 states reported providing training specifically geared towards the monitoring of privately
operated correctional facilities.

The amount of time and labor spent on monitoring privately operated facilities also varied widely:
from full-time monitors who spend a substantial proportion of their time on-site to virtually no
monitoring at all. Of the 91 contracts for which we have information, 46 (52 percent) reported having
monitors on-site on a daily basis (see table 4.1). These monitors generally worked full-time on these
assignments, although some had responsibilities for more than one contract. A smaller number of
contracts (16) had part-time monitors, who averaged about one day a week, visiting the facilities on a
monthly basis. Ten contracts had monitors who devoted about the same level of attention to the
contract, but visited only quarterly.
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Table 4.1

Contract Monitoring Practices, by Frequency of Visits to Facility

Weekly Monthly Quarterly No On-site

Daily Visits Visits Visits Visits Monitoring
Number of monitors 35 3 7 6 2
Number of contracts 46 5 16 10 3
Average hours per month 145 57.6 19 6.7 0
spent on site, per
contract
Average hours per visit, 7.25 14.4 19 20 0
per contract
Total monitoring time 84% 43.3% 18.6% 23.1% 0%

(% FTE), per contract

Note  Assumes a 40 hour work week. Nine contracts are not included in this table. Monitors of these contracts reported other
arrangements for site visits, including visiting on an “as needed” basis or on an annual or semi-annual basis.

Source: Abt Associates survey of state and federal correctional administrators.

Monitorin g Performance as Outcomes

An alternative to conceiving of prisons’ performance as procedurally based is to frame goals as
outcomesand to identify and measure indicators that assess the facility’s progress toward
accomplishing these goals. This conforms to how many correctional administrators see their job.
Even though legislators, governors, correctional theorists, and other parties may differ in how they
define the mission of the prison, correctional administrators in public and private facilities generally
agree with one another on both the general and specific goals of their assignment. Prisons should be
operated to maximize public safety, either by keeping prisoners behind walls or maintaining strong
controls over those who are released for short periods of work or education or for short furloughs and
the like. Prisons should also be safe internally, for both prisoners and staff alike. Prisoners should be
occupied rather than idle. Health care should be sufficient, more or less equivalent to the standards
prevailing in the free community (if only because the courts have so required). Each of these
objectives could be translated into specific outcomes that are amenable to measurement. Public safety
could be measured by numbers of escapes, for example, or institutional safety by numbers of assaults
by prisoners on other prisoners or on staff.
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Professor Charles Logan attempted to formalize such an approach in his definition of what he calls a
“confinement model” of corrections and associated performance indi¢atdhés model does not

assume the success of prisons is determined by their effects on criminality in the larger society.
Rather, goals are limited to aspects that prison officials have the ability and resources to affect. Thus,
the mission of corrections is to “keep prisoners in, keep them safe, keep them in line, keep them
healthy, and keep them busy—and to do it with fairness, without undue suffering, and as efficiently as
possible.” The goals associated with this mission statement are security (“keep them in”), safety
(“keep them safe”), order (“keep them in line”), care (“keep them healthy”), activity (“keep them
busy”), justice (“do it fairly”), conditions (“without undue suffering”), and management (“as

efficiently as possible”). These goals are then given operational objectives and detailed performance
measures, some of which rely on objective data (e.g., escape rates), some on subjective data (e.qg.,
inmates’ perception of their risk of being assaulted). Logan has used this approach, and his model, to
compare the performance of a privately managed facility in New Mexico to a federal fac{gge

below for a discussion of these studies.)

Even though most contracts for private operations of facilities do not incorporate outcomes-oriented
performance objectives insystematiavay, monitors do report measuring such indicators in many
instances. Monitors for 71 contracts reported in the Abt Associates survey that they track variously
specified incidents occurring in the privately operated facilities. Sixty-nine reported monitoring

inmate misconduct, 68 monitor escapes, 73 monitor inmate programming, and 49 staff turnover. How
these measures were used to assess the contractors’ performance was not reported in the surveys. It
does not appear that thresholds were contractually established to define acceptable or unacceptable
ranges.

Nor do most contracts tie performance on such indicators to financial rewards. One exception is the
Federal Bureau of Prisons’ contract with Wackenhut for the operation of the Taft Correctional
Institution in California, which contains provisions for an award-fee incentive worth up to 5 percent of
paid invoices. The contract also has provisions for reducing payment for poor performance. The
other exception is a contract between the District of Columbia and the Corrections Corporation of
America for the operation of the Correctional Treatment Facility, which permits financial rewards for
meeting targets based on performance indicators.

In summary: even though most correctional administrators could agree upon a number of outcomes
that could be used to assess their success, in addition to compliance with various procedural rules and
regulations and recognized standards, most contracts have not taken such an approach. Rather, good
performance is seen as complying with the terms of the contract—the rules, regulations, and standards
included explicitly in the statement of work or by reference.

75 Charles Logan, "Criminal Justice Performance Measures for Prison," in John J. Diluli®etfatmance Measures for the
Criminal Justice SysteifWashington, DC: Bureau of Justice Statistics, 1993), pp. 19-59).

76 Charles H. LoganWell Kept: Comparing Quality of Confinement in a Public and a Private P{tashington, DC: U.S.
Department of Justice, National Institute of Justice, 1991.

Abt Associates Inc. Private Prisons 52



How Well Do Privately Operated Facilities Perform Relative to
Government Operated Ones?

The Abt Associates survey of state administrators asked contract monitors to assess the performance
of each of the facilities that were operated under contract with their agencies. More specifically, the
monitors of these contracts were asked, “In your professional opinion, does the quality of service
provided in this facility fall below, equal, or exceed (a) that of the contract requirements? (b) the
quality of service in other reasonably comparable facilities in your system operated directly by public
correctional authorities?” Most (68 of the 80 responses) reported that the contractors’ performance
met the contractual requirements; only three exceeded requirements; ten were seen as failing to meet
requirements. Similarly, most (58) were assessed to be the equals in terms of performance to similar
facilities operated by the government correctional agency; ten were thought to exceed the performance
of these government facilities; and twelve were deemed inferior. Thus, about three-quarters of those
facilities under contract with state or federal agencies in the closing days of 1997 were assessed as
delivering performance equivalent to that found in comparable government operated facilities in the
same jurisdictions.

Another indicator of contractor performance is whether contracts are terminated or whether
contractors are found to be in violation of the terms of contract. The Abt Associates survey of state
and federal correctional administrators asked for information about contract terminations and contract
violations. However, these inquiries focused on contracts that were active as of December 31, 1997.
Terminations occurring before this date were reported summarily, with little characterizing

information. Based on the data reported in the survey, it is not possible to determine whether
contracts terminated before this date were terminated as a result of contract violations. Of the sixteen
terminations reported, nine agencies reported that their sole reason for terminating their contracts was
reduced need for beds. In probably only five instances, terminations occurred as a result of vendor
violations.

o North Carolina terminated its contract with the Limestone County Detention Center in Texas
citing operational problems and a reduced need for contractor capacity.

e Oklahoma also terminated its contract with Limestone County Detention Center in Texas for use
of excessive force, idleness, and lack of attention to need. Reduced need for beds also contributed
to the decision to terminate this contract.

e Colorado terminated its contract with Bowie County Correctional Facility in Texas citing
“conditions.”

e Utah terminated its contract with Frio County Detention Center and Crystal City Detention in
Texas citing several escapes with legal inability to prosééute.

® Montana terminated its contract with Dickens County Correctional Facility in Texas citing
unsuitability of facility for long term inmate housing.

In each of these cases, the agency and the contracting facility were located in different states. These
facilities were typically engaged to house prisoners in what amounts to a temporary “bed renting”
arrangement to alleviate crowding in the state’s prisons.

77 See chapter 5 for further discussion on prosecutorial jurisdiction and statutory authorization.
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Eight agencies reported issuing violations to eleven facilities. For example, the Federal Bureau of
Prisons reported several escapes occurring at Eloy Detention Center, which is operated under contract.
Other agencies reported four other security-related violations. Oklahoma reported violations of

inmate rights which included excessive use of force, disciplinary measures, idleness, and lack of
attention to nee®. Other common violations involved case management and medical issues.

That some private facilities have been found in violation of their contracts reveals little, if anything,
about their relative performance vis-a-vis their public counterparts. Sub-par performance exists in
publicly operated prisons, but no equivalent mechanism exists for finding the facilities in violation of
written agreements (other than court orders or consent decrees). Superintendents of public facilities
do not contract with their superiors to deliver institutional performance specified in legally binding
terms. Moreover, many public facilities fail to achieve American Correctional Association
accreditation, and federal courts have found the performance of many public prisons deficient.

Systematic Research to Evaluate Performance of Privately Operated
Prisons

Eight research studies have been conducted and reported during the past decade of privately operated
secure confinement facilities in the United States. All but one were described in chapter three, as each
sought to evaluate both cost and performance of private and public facilities.

Perhaps the most striking aspect of this research literature is that it is so sparse and that so few
government agencies have chosen to evaluate the performance of their contractors formally. Even
though there exist over a hundred privately operated secure confinement facilities, there have been
very few systematic attempts to compare their performance to that of public facilities. Most
government agencies have been satisfied with monitoring compliance with the terms of the contracts.
An examination of the available literature indicates that only a few states have sought formal
evaluations of a contractor facility’s performance. In a small number of other states, researchers have
received grants to conduct research and have gotten agreements from private and public facilities to be
studied.

The authors of these studies measured institutional performance using a variety of different indicators.
These included outcomes-oriented measures such as post-release recidivism, numbers of escapes, uses
of force, disciplinary problems, and major disturbances. Some studies also measured the extent to
which prisoners were engaged in productive activities, including educational programming. Some
assessed compliance with standards; some conducted audits, especially of security procedures. Others
surveyed staff and inmates to learn their subjective assessments of the facilities. For an assessment of
these studies, see the paper by Gerald Gaes, Scott Camp, and William Saylor, in appendix 2.

Some of the researchers argued that their findings indicated superior performance in the private
facility studied. Charles Thomas, for example, concluded that the performance of the privately

78 Oklahoma was the only state to report violations which caused termination. Strict adherence to our questionnaireyasdoted,
not permit such a report.
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operated Marana Community Correctional Facility in Arizona was comparable and in some respect
superior to the average performance of all other 15 state-operated minimum-security facilities.
However, as discussed in chapter three, this facility was a specialized one for which no comparable
government-run facility existed. Comparing its performance to an average of all other minimum-
security prisons obscures the fact that it did better than some and worse than other public facilities.
The more reasonable conclusion to draw from the data is that the Marana facility appears to have
delivered a level of service within the same range found in the other fifteen facilities.

In his ten-year old study of New Mexico’s only facility for women, Logan reported finding superior
performance under private management, compared to the direct government management of the same
facility one year earlier and compared to the performance of a federal prison in West ¥irginia.

Although a large number of dimensions were measured, using both objective data and subjective
assessments of staff, the small size of the sample limits the generalizability of the findings. Moreover,
the claim of superiority relies mostly upon the subjective data obtained from staff surveys, which were
possibly biased in favor of private management, if only because contractors were invited into New
Mexico to remedy an unsatisfactory system for housing women offenders.

Only a few studies had the advantage of comparing similar public and private facilities in the same
jurisdiction. The State of Tennessee compared three facilities, two publicly operated and one

privately operated, and concluded that all three were operating at essentially the same level of
performancé! In Louisiana, William Archambeault and Donald Deis compared two privately

operated facilities with one government facility that was similar in design and mission. Performance
was measured by a number of different indicators. On some measures, the authors interpreted the data
as evidence of the private facilities’ superiority; on others, the reverse was thought to be the case. In
general, however, they concluded that the two private facilities outperformed the public one used as a
comparison. We read the study and the data differently. We see no compelling evidence of the

private facilities’ superiority with respect to performance.

In their review of several studies comparing public and private prisons’ performance, Gaes, Camp and
Saylor reach the same general conclusion that GAO reported: that all of the existing evaluations are
flawed in fundamental ways, and there is little information that is widely applicable to various
correctional settings (see appendix 2). Accordingly, they believe that it is not possible to make any
general statements about the ability of private contractors to ensure quality correctional services in
comparison to public prison management.

The authors argue that the existing evaluations fail to coherently examine factors other than
management differences that might influence correctional outcomes. That is, the existing evaluations
assume that any observed differences in performance of public and private prisons can be attributed to
management practices, when these differences may be caused by a variety of other factors that often

79 ThomasComparing Cost and PerformancE97.
80 LoganWell Kept 1992.

81 State of Tennessee Select Oversight Committee on Corre@immparative Evaluationl995, p. 68.
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are not under the direct control of management. Such factors include dissimilarities in the prisoner
populations and the architecture of the facilities.

Gaes, Camp and Saylor note also that none of the existing evaluations tried to determine the extent to
which management practices, ideas, and personnel were shared among public and private sectors.
Little research attention has been given to the impacts that contracting may have had upon the public
prison systems that have relied upon contracting for private imprisonment. Moreover, few researchers
have attempted to document innovations developed by private contractors to improve services and/or
reduce costs.

Summary

In general, it appears that state and federal governments are getting what they ask for in privately
operated prisons, with some notable exceptions. Where contractors are sought to operate facilities
owned by the contracting agencies, the contract procurement and monitoring procedures appear to be
designed to obtain a facility that is a close equivalent to the public facility, differing mainly in the

legal status of the operator (i.e., private rather than government). Rules and regulations to be followed
are consistent with, if not identical to, those promulgated in the public corrections agency.
Governments monitor contractors to ensure that they comply with standards, rules and regulations,
and court orders, if for no other reason than to reduce their exposure to lawsuits. Great variability
exists in the time and attention government monitors spend on their tasks, with some devoting
virtually no time at all and others spending all of their time at a single facility. Where monitoring is

so limited, it is unlikely that contracting agencies are able to provide more than a cursory assessment
of the contractor’s performance.

When state governments house prisoners in out-of-state facilities, they are looking more for beds on a
temporary basis than for another facility that will be integrated into the states’ public correctional
agency. Although these contractual relationships were not studied closely, it is likely that the
threshold for acceptable performance differs from that applied to management contracts in state-
owned or perhaps privately-owned, in-state facilities. How well these out-of-state facilities are
integrated into the public correctional agency is an issue, and expectations may be lower. Whether or
not private prisons have gone beyond contract compliance and actually perform better on other
measures of outcome is not well documented.

Only a few of the more than a hundred privately operated facilities in existence have been studied, and
these studies do not offer compelling evidence of superiority.
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5. Legal Issues Relevant to Private Prisons

The legal issues surrounding the privatization of prisons have elicited considerable interest and

concern from public correctional officials and the general public since private prisons became a reality
in the mid- to late 1980s. Over the past decade, however, the thrust of this interest and concern has
changed as practical experience and legal precedent have answered some questions and raised others.
A host of subsidiary legal and contractual matters continue to receive attention and provoke

discussion. These range from questions about the use of force by private prison guards to highly-
publicized problems resulting from certain states’ lack of legislation governing out-of-state prisoners

in private prisons.

With these and other legal matters increasingly well illuminated, it becomes possible to discern how
relatively few legal topics turn on public-private distinctions. To a considerable extent, the legal
requirements applicable to public correctional agencies—maost notably the constitutional standards
governing incarceration—are the same for their private counterparts. Meanwhile, only a handful of
the legal issues peculiar to private correctional facilities have elicited legislative treatment. For the
most part, the contracting process has become the real focus of legal innovation. In the coming
decade, more of the resulting contractual arrangements will be carefully scrutinized and modified by
public correctional officials and the courts.

This chapter briefly focuses on the major legal issues that have emerged in prison privatization over
the past decade. The broad conclusions contained herein are treated at greater length in appendix 3.

The Legality of Dele gating Correctional Services

While the legality of governments delegating the incarceration function to private entities generated
considerable controversy in the 1980i,would now appear that objections to prison privatization

per seon constitutional delegation grounds have relatively little potency. To begin with, the federal
constitutional delegation doctrine, grounded in separation-of-powers principles, is rarely invoked and
has little direct application to private delegatihdJnless a government has absolutely no persuasive
statutory authority for entering into private prison contracts, courts will be extremely reluctant to
invalidate privatization arrangements strictly on delegation grounds. More generally, privatization is
usually viewed merely as a delegation of cergaiministrativefunctions related to incarceration.
Accordingly, only delegated rulemaking and adjudication functions that directly purport to exercise a
government power are deemed to require special constitutional due process safeguards and to be
subject to heightened judicial scrutiffy.

82 See, e.g., FieldNote,Making Prisons Private: An Improper Delegation of a Government Pdl#erofstra L. Rev. 649 (1987);
Robbins, The Legal Dimensions of Private Incarceration 396-413 (1988).

83 The Supreme Court has not invalidated a private delegation since the New Deal-er&easse of Carter Coal298 U.S. 238
(1936).

84 SeegenerallyLawrencePrivate Exercise of Governmental Powét, Ind. L.J.647, 650-653.
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These constitutional due process mandates—often subsumed under a broader “delegation”
heading—appear to require that certain types of rulemaking and adjudication be kept in public
correctional agency hanéfs. As a practical matter, these mandates have generally meant that private
delegations are permissible where the private entity’s role is subordinated to adequate public oversight
and/or approva® In this context, a due process or delegation challenge might be sustained if, for
example, private correctional authorities had the final say in functions like writing rules on release or
making disciplinary decisions.

The courts have yet to determine whether a private contraptatesitiallystrong interest (it need not
actually be shown to exist) in maximizing their inmate populatiomsuld disqualify them from

making rules or decisions directly affecting inmates’ liberty interests, including rules and decisions
involving sentencing, parole, release dates, furloughs, discipline, and other matters affecting “good
time” credits® Still, numerous states have enacted legislation directed at retaining ultimate release-
related decision-making and rulemaking in the public sé&t@ther states have sought to retain such
powers by contracts. In most cases, these statutory or contractual provisions have mandated that
initial decisions or recommendations, even where formulated by private contractors, must be subject
to final approval or ratification by public authorities.

85 The Due Process Clause has given use to an influential line of Supreme Court cases invalidating the delegation ofydiscretiona
rulemaking or adjudication powers to financially interestedpotentially interestedparties. In the rulemaking contesge, e.g.,
Eubank v. City of Richmond26 U.S. 137 (1912) (striking down local ordinance authorizing majority of landowners to impose set-
back requirements on neighbor€parter v. Carter Coal Co., supran the adjudication contextgee, e.g., Sniadach v. Family
Finance Corp. of Bay Viewd95 U.S. 337 (1969) (invalidating law authorizing private parties to garnish employee wages before
employees can respond to garnishment in co@ihson v. Berryhill411 U.S. 564, 579 (1973) (striking down state optometry
board’s adjudication of conduct by corporate salaried optometrists where board was composed of individual optometrists with
financial interest in reducing corporate competition). Note that these standards are applicable to the federal andnstesetgover
alike, since the constitutional restrictions on private delegations apply to the fifty states through the Fourteenth Am8edment.
Liebman,Delegation to Private Parties in American Constitutional L&®,Ind. L. J. 650, 652-54 (1975).

86 See, e.g., Currin v. Wallacg06 U.S. 1, 15-16 (1939) (creation of market controls by producers judged constitutionally acceptable
based on government-imposed requirement that 2/3 of producers waive antitrust restr8uiosts))e Anthracite Coal Co. v.
Adkins,310 U.S. 381, 399 (1940) (industry officials allowed to propose non-binding minimum prices where officials functioned
"subordinately"” to a public commissiofjuentes v. Shevid07 U.S. 67, 80-83 (1972) (state-sanctioned prejudgment repossession
of property by private companies permissible only if property owners have opportunity to resist seizure before a judge).

87 In some cases, the nature of the contract between the responsible agency and the private provider eliminates antefestramal in
the part of the provider to maximize the inmate population example where the contract sets a fee that is independent of the
number of inmates housed.

88 The most persuasive guidance, albeit in a property rights, rather than liberty interest, context, are the so-calledd@mtiy Sta
first articulated in the case @bdd & Co. v. SEC357 F.2d 1008 (3d Cir. 1973V nderTodd,three factors were presented that
enabled rulemaking and adjudicatory functions by private securities associations to accord with due process. First, the private
entity’s rules had to be approved by a governmental authority before becoming effective. Second, all private decisiogs regardi
rule violations and penalties had to be subject to governmental review. Finally, all such private adjudications hadreebebgove
ade novostandard of review giving no particular deference to the earlier deciibiie the third factor has not been accorded
much attention, many states have interpreted the first two factors to require that rulemaking for private prisons anidasijoylicat
private prison contractors be subject to final government review and apBeeak.gthe state statutes mentioned in fn. 7 below.

89 Taking just a few examples of the many statutory restrictions of this regeres.g.ya. Code Ann. § 53.1-265 (barring private
contractors from developing and implementing procedures for calculating inmate release and parole eligibility dates); Ariz. Rev
Stat. Ann. § 1609.01 (prohibiting contractors from taking any disciplinary action against an inmate); Colo. Rev. Stat7Ann. § 1
203 (preventing private contractors from making conclusive recommendations about parole of particular inmates); Fla.&tat. Ann.
957.06 (preventing private prison contractors from granting, denying or revoking inmates’ good-time credits).
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Liability for Private Prison Conditions

Of central importance to governments contemplating correctional privatization is the question of how
privatization affects liability for the conditions in private prisons. For some time, relatively
extravagant claims were made by both advocates and opponents of privatization that the advent of
private prisons would insulate governments from liability expo¥u@laims were also made that
privatization would substantially shield private contractors from inmate civil rights suits alleging
constitutional harmg. The following questions hung heavily over the debate: Can prisoners’

rights— including those established under the Constitution—be adequately protected in a private
correctional context? Does the delegation of day-to-day responsibility for facility management to a
private contractor yield lower potential liability exposure for government correctional authorities?
And does correctional privatization result in a lower litigation price tag for the government?

The answer appears to be a qualified “yes” to the first and second guestions and a “maybe” to the
third. As to the matter of safeguarding inmate rights, it is generally accepted that private prisons will
be treated as “state actors” for purposes of civil rights $uéts that all relevant constitutional
requirements will apply with equal force to private as well as public correctional facilities. Moreover,
private prison employees will not be covered by the “qualified immunity” that shields from liability
public correctional authorities who reasonably believe that their discretionary actions aré3awful.
Finally, private prisons and officials will not be protected by other governmental immunities that may
otherwise limit the monetary damages available to inmates suing over prison coridlitions.

As for liability exposure, a government’s exposure will generally be lower if a private contractor is
running a private facility. A contractor will be the primary defendant in inmate litigation, and
government authorities generally will not have direct responsibility for the actions of contractor
employees. In the vast majority of inmate cases—including most prisoner civil rights litigation where
individual, rather than systemic, group harms are at issue—governments will not be deemed to have
specific knowledge of, and therefore bear responsibility for, the specific acts and injurieslleged.

90 See, e.g\Wash. Post, March 23, 1986, at F6, col. 2 (describing how some politicians believed that government could escape liability
through use of private prisons); M. Walzer, "Hold the Justice," New Republic, April 1985, at 12 (privatization may result in an
"escape from the enforcement of constitutional norms").

91 See, e.gSullivan,Privatization of Corrections: A Threat to Prisoners’ RightsGnBowman, et al., eds., Privatizing Correctional
Institutions 139 (1994).

92 See West v. Atkind87 U.S. 42 (1988)See also, e.g., Street v. Corrections Corp. of Ameti@2a,F. 2d 810, 814 (6th Cir. 1996);
Payne v. Monroe County79 F. Supp. 1330, 1335 (M.D. Fla. 1991).

93 Richardson v. McKnight,17 S. Ct. 2100 (1997).

94 The Eleventh Amendment and state sovereign immunity statutes may prevent inmates from suing federal or state correctional
agencies and supervisory officials in their official capacities. In these cases, plaintiffs may be limited to suits foy deonatges
against officials in their personal capacity.

95 Under "Section 1983" civil rights litigatierwhich represents the overwhelming majority of inmate claienfirm and its
supervisory employees must be shown to have been directly involved in an alleged violation, have known about the vislation or i
likelihood of occurring, and been "deliberately indifferent" toward the risk, or have generated or validated a policy ahetistom
led to the violationSee, e.g., Street v. Corrections Corp. of America, saipdd 8.See also generally Monell v. Dep't of Social
Services436 U.S. 658, 694 (1978). Since public correctional authorities will have entrusted day-to-day management of prisons to
private contractors, they will be less likely to have notice or knowledge of specific harms alleged to have caused idijnidutd in
inmates.
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While reliance on a private contractor will not prevent government authorities from being named in
lawsuits or being exposed to liability for widespread or obvious problems relating to facility
conditions, private contracting will greatly lessen the liability of government supervisory officials for
most inmate claims alleging individual harm. These claims represent the most common type of
prisoner lawsuit and assume a significant proportion of a correctional agency’s litigation budget.

Government litigation costs at a particular facility may or may not be lower with prison management

in the hands of a private contractor. A great deal depends on the nature of the facilities involved, the
profile of the inmate population, and the risk management approaches taken by particular public
versus private authorities. The latter approaches can themselves vary greatly according to the overall
management plan, quality of staff, and claims handling procedures employed by those administering a
specific prison facility or system. While it may be contended that private authorities can exercise
greater flexibility than their public sector counterparts in given situations, this assertion cannot be
readily substantiated. Thus, even though a prudent government correctional agency will insist as a
matter of course that a contractor indemnify and hold it harmless against all acts and omissions of the
contractor arising under a management contract—and even though such an agency will similarly insist
that it be named as an insured on any private comprehensive general liability insurance policy
covering particular prison facilities—there is no way to tell for sure whether its litigation expenditures
under privatization will be lowe¥.

While some degree of liability exposure will still attach to governments that have privatized certain
prison facilities, such exposure can be further reduced through the sensible use of monitoring
personnel. Having on-site monitoring provides a mechanism by which government supervisory
officials can take remedial steps upon learning of certain problems, thereby limiting the potential for a
negligence lawsuft

96 Some privatization proponents have asserted that private firms may prove more responsive to inmates and the general public in
remedying problems that result in prison litigation. They content that a private contractor can more more expeditioresty & cor
problem or settle a lawsuit when political pressures are absent, fewer approvals are needed, and funding is more réaldily access
Also, a private firm’s concern with market reputation and profitability is alleged to create incentives for flexibility dind bokts
down. There remains no solid evidence or study to support these contentions, however plausible they may be.

97 Clear answers to this question are likely to be exceedingly difficult to obtain. To begin with, public entities do rtioird grayty
liability insurance, so direct cost comparisons are impossible. Also, public correctional authorities and contractonslalflkkelwo
it very hard to isolate with any precision all of their relevant litigation costs (staffing costs, particularly in thegmniblicase hard
to attribute exclusively to litigation-related functions), and may be reluctant to disclose their damage awards paidrtaihingsce
what portion of the contractor’s per diem is attributable to litigation defense would probably be quite speculative.it kinallty,
be extremely difficult to control for potentially wide differences in prison populations, facility conditions, and the tpagtdfis
litigation at one or more facilities. Still, one could surmise that public authorities have a number of factors that toead iaid
keeping certain litigation defense costs relatively low. These include the judicious use of salaried government attamags to h
virtually all prison litigation, possibly less expensive claims handling, and the lack of a profit mark-up. Private centnactor
contrast, might feature relatively more expensive claims handling and legal assistance (e.g., though contract attorrays billing
market rates), as well as that portion of their fee allocated to such work.

98 Government correctional authorities may be liable for their own negligence in oversight even though management ofrekorrectio
facility has been turned over to an independent contre®terL ogue v. United Statdd2 U.S. 521, 532-33 (1973). A monitor can
prevent such negligence from occurring. Moreover, in Section 1983 cases, a monitor can keep supervisory officials accurately
informed about situations that, if left unattended to, could give rise to charges of "deliberate indifference."
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Employment and Labor Relations Issues

Employment and labor relations questions pose a number of important issues to government
correctional authorities as well as private contractors, including concerns about private employees’
right to strike. As a preliminary matter, it is important for a government correctional agency to ensure
that a private prison management company is indeed treated as an independent contractor, with its
own responsibility for compliance with all legal requirements imposed on private industry, including
the Fair Labor Standards Act and relevant federal and state nondiscriminatidhitasvalso

important for government officials to ensure that they have adequate statutory authorization to
privatize corrections from the standpoint of civil service |&%s.

Private contractors will be subject to the National Labor Relations Act (NLRA), rather than labor
legislation governing public employees. At an entirely new facility, this will mean that a contractor
will not be permitted to interfere with any concerted activity taken by its employees. At an existing
facility, however, it is extremely unlikely that a contractor will have to bargain with an existing union
or adopt an existing union contract. Under the NLRA, an incumbent public employees’ union will not
be able to represent prison guards in a private employment séttidgly a special guards

union—such as the United Plant Guard Workers of America—can represent prison guards under the
NLRA. Even in the extremely rare case where guards at a public facility are already represented by
such a union, a private contractor would not be bound by the substantive provisions of the existing
labor contract unless the contractor were to indicate affirmatively that it would hire most of the named
correctional officers at a facility or would explicitly consent to the terms of the existing contract.

While the right to strike clearly exists at private prisons, the potential for work interruptions also
exists in the public sector, i.e., work slowdowns and “blue flu” outbreaks. Still, the potential for more
serious disruption of prison operations can be blunted in two important ways. First, a private
contractor can seek to have employees agree, individually or collectively, to a no-strike'Bledge.
Contractors can also seek notification requirements that allow contractors to make arrangements for
assumption of certain correctional responsibilities in the event of a work interruption.

99 If a management company were not an independent contractor, it could be deemed a "joint employer" with the government, which
would prevent the contractor from having unfettered discretion over a range of personnel issues. This might emergelyost critic
where a government, as joint employer, was deemed to retain civil service control over employees, thereby negatingetthe purport
benefits of personnel flexibility that are supposed to attend privatization.

100 For example, in Washington and Colorado, courts have ruled that those states’ civil service laws bar priggiez&imo. Ass’n
of Public Employees v. Dep't of Highwag89 P.2d 988, 995 (Colo. 199é&) bang; Wash. Fed'n of State Employees v. Spokane
Community Colleges85 P. 2d 474, 476 (Wash. 1978)(bang.

101 Under the NLRA, "no labor organization shall be certified as the representative of employees in a bargaining uniifcugiards
organization admits to membership. . . . employees other than guards.” NLRA § 9(b)(3), 29 U.S.C. 8159(b)(3).

102 Unions often agree to the inclusion of such clauses in labor contracts in return for a management agreement to seek peaceful
settlement of contract disputes through an agreed-upon grievance procedure. The U.S. Bureau of Prisons contract faadts privati
Taft, California facility provides that any collective bargaining agreement entered into during the period of the contialct "sho
provide that grievances and disputes involving the interpretation or application of the agreement will be settled witthogitoesor
strike, lockout or other interruption of normal operations." Taft Contract at 14.
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Inmate Labor Questions

The Thirteenth Amendment to the U.S. Constitution excepts convicted prisoners from its bar against
“involuntary servitude }*** Courts, accordingly, acknowledge this “convict labor exception” and
uphold laws mandating prison labor while finding no prisoner right to remuneration for prison
work.!®* Against this backdrop, there is little reason to believe that private prisons, merely based on
their for-profit nature, would create a persuasive basis for a Thirteenth Amendment objection.

In fact, federal and state regulatory schemes governing prison industry labor are designed to prevent
exploitative situations from developing. In the federal system, a government corporation known as
Federal Prison Industries (“Unicor”) manages all prison industry labor (roughly 20% of all federal
inmates) and cannot sell its products and services in regular interstate commerce. Moreover, because
they do not work voluntarily, prisoners working for Unicor are not “employees” under the Fair Labor
Standards Act®® In the case of state prisons, the federal government has largely preempted state
legislation by generally restricting the flow of prison products and services in interstate cofifnerce.
While the Prison Industry Enhancement (PIE) Act of 1994 does allow prison-made goods from 50
pilot industry programs in various states to be sold in interstate commerce, prisons employing inmates
in these programs must pay them prevailing or minimum wages and provide them with workers’
compensation coverag€. Questions remain as to whether private prisons will be authorized to

operate prison industry programs pursuant to the PIE Act.

The biggest worry about inmate labor does not relate to such prison industries, but to increasing use of
inmate labor to perform ordinary prison maintenance or service work. There is understandable
concern that inmate labor may increasingly be used by for-profit contractors to handle more aspects of
prison operation—including tasks traditionally performed by government employees. One way to

draw boundaries in such situations is to use the same inmate staffing plans for private prisons that are
used in public facilities. This creates a level playing field and allows for reasonable cost comparisons.
Public correctional authorities should also attempt to ensure that, wherever possible, prison labor
staffing innovations are accompanied by commensurate reductions in the per diem rates charged to the
government by private contractors.

Other Important Le gal Issues

A number of other legal issues have important implications for correctional privatization. These
include public access to private prison records; private contractor access to criminal history records;

103 Only pretrial detainees are protected from involuntary |&8®®, e.g., Channer v. Hall12 F.3d 214 (5th Cir. 1997).
104 See, e.g., Berry v. Bunned9 F.3d 1056 (9th Cir. 1994).

105 See, e.g., Vanskike v. Pet&84 F. 2d 806, 810 (7th Cir. 1992krt. denied507 U.S. 928 (1993Nlicastro v. Reno, 882 F. Supp.
1128 (D.D.C. 1995), aff'd34 F.3d 1446 (D.C. Cir. 1996).

106 Seethe Sumners-Ashurst Act, 18 U.S.C. § 1761.

107 18 U.S.C. § 1761(c).
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the impact of bankruptcy laws on possible private contractor insolvency; private contractor use of
force; and environmental law responsibilities. These topics merit brief discussion in turn.

Access to Private Prison Records

The shift toward private prisons has prompted concern that the public may be cut off from access to
information necessary for proper accountability. A few key principles have emerged from the federal
FOIA framework; state analogues, though too numerous and various to catalogue here, are likely to
follow the same pattern. First, records relating to privatized facilities that are generated by public
correctional authorities will be subject to public disclosure. Second, only private contractor records
obtainedand heldby public agencies will be similarly available for public reviéivEven then,

however, exemptions for confidential “financial or commercial information” may limit disclosure,
particularly if public authorities determine that disclosure might cause substantial competitive harm to
a contractor®® Such is often the case with private prison proposals in competitive bidding processes.
While the systematic collection of private contractor documents by public authorities might ensure
adequate public access, other, less burdensome solutions include contractual requirements that simply
require contractor compliance with FOR.

Private Contractor Access to Criminal History Records

To perform its prison management duties properly, private correctional contractors need access to
criminal history records for two purposes: (1) to classify inmates properly and take other steps for the
proper safety and care of prisoners; and (2) to screen potential private correctional employees. Of
necessity, both of these needs affect the privacy rights and expectations of inmates and private citizens
seeking employment in the field of law enforcement and corrections. As it turns out, there exist two
related, but distinct, legal regimes at the federal level that safeguard these privacy rights and that
would be accessible to private contractors.

The federal mechanisms established to permit transfer of selected federal criminal history records
information (CHRI) to private firms represent a compromise between full disclosure and redacted or
edited data which could hamper contractors’ ability to perform their contractual obligatioRer
prisoner data, private contractors may rely on the Federal Bureau of Investigation’s National Crime
Information Center (NCIC), which is able to link local, state, and federal criminal justice agencies for
the purpose of exchanging CHRI. Public correctional authorities must first obtain such information

108 See Dep't of Justice v. Tax Analy<t®9 U.S. 136 (1989).

109 See, e.g., Critical Mass Energy Project v. Nuclear Regulatory CommiS83idi.2d 871, 878 (D.C. Cir. 1998} banc), cert.
denied507 U.S. 984 (1993).

110 In the future, another solution might be special legislation that mandates such a result for all privatized $sehti€3asarez,
Furthering the Accountability Principle in Privatized Federal Corrections: The Need for Access to Private Prison Ra&cbrds,
Mich. J. L. Reform 249, 301 (1995).

111 At the state level, the policies are governed by state law, which reflects varied approaches too numerous to summérie withi
scope of this report. Most of the mechanisms at the state level parallel and intersect with those employed by fedeeal. authoriti
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and then summarize or characterize it for use by private fifm#ccess thus far has not appeared to
be a problem.

A separate federal regulatory regime, which embraces employment screening, governs the use of

CHRI for purposes unrelated to the “administration of criminal justice.” CHRI can only be used for
screening and licensing purposes pursuant to state and local statutes or regulations that are certified by
the FBI's Criminal Justice Information Division, Access Integrity Unit, and that are administered by
designated state and local agencies. Here too, contractor access has not appeared to pose a problem.
It is worth noting, however, that the Federal Bureau of Prisons has decided to conduct criminal
background and records checks itself in the case of the Taft facility. This would obviously maintain
consistent screening procedures.

Bankruptcy

Few topics surrounding privatization seem to generate as much concern as bankruptcy, yet generally
speaking, such concern seems exaggerated. Bankruptcies involving private prisons have been
virtually nonexistent over the decade-and-a half of privatization and have been confined to those firms
concentrating on the building of private prisons on a speculative basis. More important, public
correctional authorities should be able to protect themselves against the untoward consequences of a
potential contractor bankruptcy through proper monitoring and contracting.

A properly monitored contract should provide public authorities with some warning that financial
problems exist. Annual financial investigations provide a baseline, while interim signals, such as
complaints by certain vendors about missed payments, provide additional guidance that may militate

in favor of prompt contract termination and the selection of another contractor (or resumption of

public control). Public correctional agencies can also protect themselves by insisting in the contract
that a contractor purchase business interruption insurance that names the relevant public agency as an
insured.

Careful contracting and the competitive nature of the private prison industry are the best safeguards
against serious problems developing from a bankruptcy. A general “termination for convenience”
clause with a ninety-day phase-out or transition period can keep the public authorities outside the
bankruptcy process (removing a facility from the bankruptcy process’ automatic stay and control by a
bankruptcy truste€)® and permit the public authority time to resume management of a facility or find
another private operator. Moreover, a 90-day transition period also provides a government facing an
impending private contractor bankruptcy with a significant financial resource with which to engineer a
successful transition and cover most expected or unexpected damages. Due to the lag time in
contractor invoicing—usually 30 days, followed by another 30 to 60 days for payments to be
due—public authorities can withhold payment and use these sums for purposes of covering current
operations and securing a new contractor.

112 See generall0 C.F.R. 88 20.21(b)(3), (c)(3).

113 The pre-petition termination of the contract can be ensured by a contractual requirement that notice of a filing afybb@krupt
given to the contractor several days or weeks in adv&saRuben Legislative and Judicial Confusion Concerning Executory
Contracts in Bankruptcy39 Dickinson L. Rev. 1029, 1058-59 (1995).
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Use of Force

Legal questions about the use of force often revolve around subtle matters of proper statutory
authorization. The major issue for private prisons is whether the use of force generally, or specific
variants thereof, including the use of deadly force, is properly mandated by the relevant law of the
jurisdiction. Without proper enabling legislation or contractual provisions authorizing the use of force
by designated private prison officials, it is possible that such personnel and the private firm could face
criminal and civil liability.

The applicable legal standards for the use of force vary tremendously from place to place. Some laws
may adequately treat the use of force generally, but insufficiently address the use of deadly force in a
variety of situations. Other states, for example, recognize a common law right of any citizen to use
deadly force in certain circumstances, including the apprehension of one previously arrested for a
felony* For states that have adopted the Model Penal Code, which permits correctional officers to
use deadly force under certain conditions, private correctional firms may be so authorized if their
employees are brought statutorily within the definition of “correctional officéts A still different

approach is taken by some states like Louisiana, which, in its correctional privatization statute,
specifically authorizes private firms to use force and further prescribes standards and procedures for
licensing private correctional employees to use wealéns.

Even if a contractual solution is adopted on a case-by-case basis—delegating certain use of force and
weapons use powers to private correctional management firms—care must be taken to explore all of
the nuances involved in various scenarios, including escapes and actions taken outside of a
correctional facility. American Correctional Association (ACA) standards address many dimensions
of the use of force in generic wayf$put specific policies and procedures are necessary to comply

with state statutes and case law that have evolved under the Eighth Amendment. So-called rent-a-cop
statutes delegating certain use of force powers to private security companies may not be sufficient to
cover many of the circumstances encountered by private contractor guards. Also, correctional
officials must be sensitive to interjurisdictional issues about the use of force, particularly in the case

of escapes where use of certain types of force may not be authorized beyond a facility’s perimeter.

All of this requires government correctional officials and their legal staffs to think through very
carefully all of the possible scenarios requiring different kinds of force and to ensure that there is
proper authorization for their use.

114 This is ostensibly the case, for example, in Michi§@®e.g, People v. Whitty96 Mich. App. 403, 292 N.W. 2d 214 (1980).

115 SeeModel Penal Code 88 3.04-3.C@ited inWooley,Prisons for Profit: Policy Considerations for Government Official3,
Dickinson L. Rev. 307, 323 (1985).

116 Seela. Rev. Stat. Ann. § 39:1800.4(D)(5), (6). Note, for example, that the State of Ohio similarly requires a private cbrrectiona
officer working at a correctional facility housing out-of-state prisoners in Ohio to carry and use firearms only if thésofficer
certified as having satisfactorily completed an approved training program designed to qualify persons for positions as special
policemen, security guards or persons otherwise privately employed in a police capacity. Ohio Rev. Code § 9.07(E).

117 See, e.gACA Standard 2-4206, for example, which simply requires a written policy and procedures to restrict the use of force as a
last resort in cases of justifiable self-defense, protection of others, protection of property, and prevention of escaipsnksab
left to prison officials.
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Environmental Law Concerns

Environmental concerns unique to a privatized correctional facility are few. The only major questions
concern responsibility for environmental impact statement (EIS) preparation in the case of new prison
construction and proper allocation of the risk of hazardous waste cleanup liability.

The former issue will usually be the responsibility of the public correctional agency. Although a

project proponent could be public or private, the government agency most involved with the project is
the party responsible for the preparation of an'#IS he latter issue revolves around the way in

which public correctional agencies and private contractors choose to allocate their risk through
carefully drawn indemnification agreements. Due to the transfer of land and property rights that may
occur between governments and private contractors in a particular construction, sale, or lease
arrangement, hazardous waste liability presents real concerns. Experience has shown that contracting
parties need to articulate indemnification arrangements expressly to minimize the risk of non-
indemnification®®

Regulatin g Interjurisdictional Private Prison Contractin g

Prison privatization, as commonly conceived, involves a government correctional agency contracting
out correctional management work to a private contractor that operates within the agency'’s political
jurisdiction and is subject to statutes and regulations promulgated by that jurisdiction. Correctional
privatization can, however, involve other arrangements between public and private correctional
entities that span multiple jurisdictions. These arrangements can encompass the transfer of prisoners
to private contractors in distant localities and the interplay of several jurisdictions’ laws that affect
such a transfer. Two basic patterns characterize this phenomenon of interjurisdictional contracting.
The first involves indirect arrangements where public correctional authorities send inmates to another
jurisdiction via an intergovernmental agreement or contract, and the receiving jurisdiction in turn
subcontracts to a private contractor to run the facility where the inmates are housed. The second
arrangement involves the leasing of bed space directly from a private contractor in a foreign
jurisdiction. Many of these prisons are built and operated on a speculative basis.

Both of these interjurisdictional arrangements have generated considerable controversy and legal
problems. Correctional specialists have criticized the fact that the receiving facility may not have the
legal authorities to allow it to cope with a variety of critical situations, including inmate escapes and

118 See Seattle Audobon Society v. Ly8ii&, F. Supp. 1291, 1318 (W.D. Wash. 1994) ("Agencies may not delegate the responsibility
of preparing an EIS to private parties...."). This is the standard enunciated with respect to the federal National EaViratioent
Act (NEPA). State environmental protection acts (SEPAs) may have different require8esite.g.G. McGregor, Environmental
Law and Enforcement 10 (1994). Moreover, some SEPAs require different EIS preparations depending on whether a project is
deemed public or private in natuf®ee, e.gWash. Rev. Code § 43.21C.030. In most cases, however, a private prison should be
deemed a public project based on its governmental fun@iolVeyerhauser v. Pierce Coundy,3 P.2d 498, 504-07 (1994
banc)(holding that a private contractor’s construction and operation of a landfill is a public project because the handling and
disposal of waste is a governmental function).

119 SeeHill, Contractual Indemnification for Environmental Liabilitiexl Colo. Law. 943, 944 (1992).
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prison emergencies. The law in most cases has lagged behind these correctionatfedlitesd
example is the case of two Oregon prisoners who escaped a few years ago from a private prison in
Texas and yet were unable to be charged with a crime, since Texas law at the time did not recognize
escape from a private prison as a fel&yMore recently, a lack of legal oversight mechanisms was
highlighted in the case of the privately-operated Northeast Ohio Correctional Center (NOCC) in
Youngstown, Ohio, which accepted out-of-state prisoners from the District of Columbia. The NOCC
experienced two fatal prison stabbings within a year of its opening, allegedly due in part to the
acceptance of out-of-jurisdiction inmates without an adequate classification system and without
standards requiring sufficient criminal history information about the prisoffers.

In response, many states have recently crafted detailed legislative solutions. Two notable examples
are Ohio (in direct response to the NOCC difficulties) and T&XaBhese new statutes attempt to

give state correctional agencies greater authority to prescribe minimal operating standards for such
facilities and to eliminate gaps and inconsistencies that have emerged in the legal treatment of private
facilities housing in-state versus out-of-state inmates. They address in particular the need for private
prisons with out-of-state inmates to be inspected by state authorities, maintain proper staffing,
coordinate closely with local law enforcement officials, reimburse them for the costs associated with
prison escapes and disturbances, and reject foreign prisoners if necessary for a variety of reasons,
including patterns of institutional violence in their correctional record. More such legislation can be
expected in coming years.

Legal Dimensions of Contractin ¢

Today, the success or failure of a private prison arrangement may critically depend on the skill with
which contracts are negotiated. Public authorities must give close attention to the purposes served by
contracting and the degree of specificity which they seek to build into the agreement. In the absence
of an adequate statutory or regulatory framework, a contract may have to import from the outside and
treat in detail a number of issues that would otherwise govern various aspects of prison operation.
Correctional authorities should also be sensitive to the need to create, wherever possible, a level
playing field between public and private prisons to promote fairness, increase competition, and allow
for meaningful cost comparisos. Requests for Proposals (RFPs) can be structured in such a way as
to elicit many kinds of contractor information and plans which public officials can scrutinize and
evaluate in putting together a tight and effective contract.

120 SeeAssociated Press, Private Prisons Shackle Texas with Confusion: State Laws Haven't Caught Up with New Phenomenon,
Chicago Tribune, Nov. 7, 1996 at 34.

121 SeePrison Brake: Texas Needs More Scrutiny of Private Prisons, Houston Chronicle, Sept. 3, 1996 at 18A.
122 SeeWashington Post, February 23, 1998 at B1.
123 Ohio House Bill 293, effective March 17, 1998; Texas Senate Bill 367, May 7, 1997.

124 A good example of this is ensuring that private contractors do not make money from things like inmate phone servicarycommiss
sales, and the like. Income from these, if it exists, should be reflected in lower per diem rates or should be paidriatalthende
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Contracts themselves can ensure better performance and cost effectiveness through well-drafted
provisions, the inclusion of objective standards, relatively short contract periods (e.g., 3-4 years) and
renewal opportunities, and broad termination clauses and penalty provisions. Contracts can even
specify cost savings requirements, which can be phrased in terms of a provider delivering correctional
services at significantly less cost or with significantly better services at the same or less cost than that
which public correctional authorities would need to pay if they did the job thems@étvBsafters

must be careful, however, not to inadvertently bestow third-party contract beneficiary rights on
inmates or the publit®

Public correctional authorities should also be wary of excessive use of alternative dispute resolution
provisions in a contract—particularly those relating to arbitration—to handle disputes with

contractors. Although arbitration is appropriate for handling issues surrounding payment and possibly
certain issues regarding the satisfaction of certain technical standards (including certain American
Correctional Association standards), its use in other contexts can deprive public officials of the
effective contractual and legal tools they need to ensure prompt contractor compliance. In cases
where mandatory ACA standards are at issue, or where resort to injunctive relief may be necessary
(which covers a good deal of contractual content), maintaining a public agency’s flexibility to seek
immediate recourse in the courts is essential.

125 The State of Tennessee actually mandates by law that private prison management contracts be at least 5% less expensive than
likely full cost of the state providing correctional services it#eTenn. Code Ann. § 41-24-1-4(c)(1)(E).

126 Prisoners do not automatically possess such rights. A contract must intend to grant them legally enforceable rigidetorsie u
contract, which can occur through conscious adoption of contractual language or through a court reading such an intent into a
contract and its surrounding circumstances. There is some precedent for courts reading an implicit intent to bestoy third-part
beneficiary status on prison inmates, so drafters must explicitly disavow such an intent if they do not wish to creatéssnch rig
prisonersSee, e.g., Owens v. Ha&91 F.2d 1242 (2d Cir.pert. denied444 U.S. 980 (1979) (court finds intent to bestow third-
party beneficiary status on federal inmate housed in county jail based on U.S. Bureau of Prisons statutory policy tdfedéegluard
prisoners while in the care of county governments).
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How much money do taxpayers save when a prison is privatized? What are the sources of these
savings? These questions have received increasing attention from elected officials, civil servants,
academics and policy analysts as more and more prisons are transferred to private management.
Today, roughly 5 percent of adult jail and prison inmates in the United States are housed in privately-
run facilities® This proportion is likely to increase as states come to rely more heavily on private
companies to supervise expanding prison populations. For example, the Governor of Tennessee
announced his support early in 1998 for proposed legislation that would “privatize the management of
up to 70 percent of the state’s prison systén&dme analysts predict that the private sector’s share of
the prison “market” will more than double in the next five yéars.

This privatization movement has stirred considerable controversy, on both philosophical and
financial ground$. Among those invoking financial data, supporters of prison privatization cite
potential cost savings as high as 50 percent; others claim that the evidence to date in support of these
claims is ambiguous at bésfThe strength of these claims ultimately depends on the extent to which
they can be replicated in carefully-designed studies that compare cost reports for a number of years
from similar privately- and publicly-managed facilities. Although studies published to date do not yet
attain this level of rigor, it is still possible to draw several conclusions and to formulate a number of
hypotheses that merit further testing.

1 Preliminary Findin gs and a Basis for Comparison

Not surprisingly, reported costs per inmate-day are highly sensitive to

I the assumptions made about public sector overhead and indirect costs; and
ii. the definition of variable costs used to adjust for differences in inmate populations across
facilities in a particular jurisdiction.

Some of the more extravagant claims made on behalf of prison privatization can be traced to
inappropriate handling of these issues. This chapter reviews the evidence from a number of recent
privatization studies, with particular attention paid to data reported for Tennessee, Louisiana and
Florida. These three reports seem to indicate that the cost savings attributable to privatization have
been (and will continue to be) far less than 10 percent of state spending on comparable facilities.

1 Johnston (1998), p. 35. Once CCA merges with the REIT that it created in July 1997 (i.e., CCA Prison Realty Trust), then
slightly more than 2.5 percent of all U. S. adult inmates will be housed in facilities managed by a single company.

2 Sundquist (1998), Wade (1998). Death-row inmates would remain in a state-operated facility. Although the sponsdts of the bi
later decided that they lacked the support needed to gain passage this year, they will "probably" try again in 19999%&)cker (1
Humphrey (1998).

3 Bates (1998).

4 See Murrell (1997) for a statement of the arguments against privatization and Logan (undated) for a refutation of tinenmost co
objections.

5 The US-GAO (1996) report concluded that existing evidence was inconclusive. This report has been strongly criticezed by tho
generally favorable toward privatization initiatives. See, for example, Logan (1996) and Thomas (1996). See Florida£orrectio
Commission (1996) and Zupan (1996) for more extensive annotated bibliographies.
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Reports for California, Arizona, Texas, and the United Kingdom paint a far rosier picture of the
gains to be realized from privatization, but the aggregate nature of the data published in these
reports makes it difficult to evaluate these claims. Nevertheless, in every study that itemized
expenditures and adjustments, much of the reportifference between public and private sector

cost estimates can be traced to differences in the allocated burden of state-level overhead costs. If
this is reported difference is to reflect actuebst savings, then privatization must induce cutbacks

in state spending on central office operations before taxpayers realize this bénefit.

The review of two public and one private facility undertaken by the Tennessee Fiscal Review
Committee (1995, hereafter cited as the FRC report) stands out as the most detailed of the studies now
available. To a considerable extent, this report could serve as a model for future privatization studies.
Supplemented with data gathered for the same three facilities by the Washington State Legislative
Budget Committee, the Tennessee privatization experience suggests some systematic differences
between privately- and publicly-managed prisons. In particular, audited prison cost data for the fiscal
year ending June 30, 1994 indicate that

i. non-medical operating costs per inmate-day were virtually identical in the public and
private facilities studied in Tennessee;

ii.  non-medical operating costs were allocated differently in public and private facilities
studied in Tennessee: more was spent on corporate overhead and administration
(including monitoring by state officials) in the private facility (and correspondingly less
was spent on security);

iii. the level of spending on prison employees differed substantially between the public and
private facilities studied in Tennessee: the amount spent on wages and salaries per
inmate-day was higher in the publicly-managed prison;

iv. thenatureof labor costs also differed between the public and private facilities studied in
Tennessee: benefits paid to administrative staff at privately-managed prisons averaged
almost 80% of salary; benefits paid to other employees at these facilities averaged 14%;
in contrast, the ratio of benefits to salary paid to staff at public facilities ranged from just
under 22% to almost 32%:;

v.  the bulk of reported cost savings at the privately-managed prison studied in Tennessee can
be attributed to differences in per-inmate medical expenditures and allocated state
overhead costs. (Labor cost savings were offset by the increased administrative cost cited
above.)

These findings have yet to be confirmed for other years and other jurisdictions. (They were, in
fact, not directly stated in the FRC report itself; they were merely implied in the data.) These findings
do, nevertheless, indicate a number of hypotheses that merit further study. In particular, the
supplemented FRC report suggests that

i. privatization changes the way taxpayer dollars are spent on prison inmates: less is spent
on employees having direct daily contact with prisoners; more is spent on prison-level

6 These "cutbacks" in overhead cost are defined relative to the central office expenses that would have been incurnésonad the p
notbeen privatized. Thenly justification for assigning different overhead rates to private and public facilities is that the central
office expenses are smaller in a system with one or more private prisons.

Appendix 1 Private Prisons 3



administration, monitoring activities by state officials, corporate overhead and corporate
profits;

ii. thelower labor cost found in private sector firms does not alone produce significant
savings from privatization; it is offset by increased administrative expenses (including
monitoring); significant cost savings do occur when private sector managers cut spending
on prisoner health care and induce the state to scale back its own administrative overhead.

How could these hypotheses be tested rigorously? An analyst undertaking such a project would
start by selecting roughly comparable public and private prisons and then collecting several years’
worth of data on the cost to the state of each fadiligeally, these costs would be recorded as line
item amounts (wages, salaries, supplies, etc.) allocated to functional areas (administration, security,
food service, etd) Next, the amounts budgeted for publicly-managed prisons and the amounts paid
by the state to private prison management companies would be adjusted to ensure the direct
comparability of estimated per-inmate costs. In particular, the analyst would need to identify the costs
that depend directly on the number and/or type of inmates and would need to adjust estimated
operating costs for any differences found in inmate populatigkibowances would also have to be
made for differences in public and private sector operating responsibilities and in the quality of
services received by inmat¥sOther adjustments to on-site operating cost include the amount spent
by the state when monitoring the privately-run facility, the taxes paid to the state by the private
management company and allowances for services provided by state employees not working for the
local department of corrections.

A final adjustment for state “overhead” cost often proves the most logically complex (and hence
the most controversial). In principle, the state overhead allocated to a privately-run prison should be
less than that imputed to a publicly-managedanig if the amount spent by the state department of
corrections on central office activighrinksas more prisons come under private management. If the
budget for the state department of corrections central office does not change with the extent of
privatization, then per diem overhead allocations should be identical in publicly- and privately-
managed facilities®

7 The task of selecting fully comparable prisons is difficult, if not impossible. Differences in the age, health, gesdeurayndisk
of inmates would imply differences in the reported cost per inmate-day even among equally efficient prison facilitiese The sam
may be said for differences in the size of the inmate population and regional differences in the cost of labor and Gragerials.
could use regression analysis to "correct" for these differences if there were a large enough number of roughly compasaible pris
a given system. In the absence of such data, the only available alternative is to adjust on a case-by-case basisindNpt thispris
approach leaves room for considerable disagreement over the appropriate scale of the adjustment factors.

8 This program/performance budgeting approach has become an essential element of the campaign to "reinvent" government.

9 These costs would typically include food service, health care, security staff, and other "variable costs". The ampent spent
inmate on these items would, of course, depend on the health, gender, and security risk of the inmate population.

10 For example, in some jurisdictions the state would be responsible for installing and maintaining certain equipmealyatusrivat
facilities. These costs would have to be either (a) added to the amounts paid directly by the state to the private management
company or (b) subtracted from the amount budgeted for the state facility before private sector per diem rates are computed.

11  This "incremental” (or marginal) approach to overhead allocation is not generally the one followed in the literatuwwesbofthe
corrections. Instead, analysts have generally sought to estimatgethfecentral office services by private and public prison
managers. This approach tends to overstate the relative cost of public prisons to the extent that central office expiynses are
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This idealized “model” study provides a standard against which existing research can be
measured. The remainder of this chapter provides an in-depth analysis of the methodology used in
two recent studies of prison privatization in Tennessee and Louisiana. It also provides briefer
discussions of privatization studies for prisons in Florida, California, Arizona, Texas and the United
Kingdom.

2 The Tennessee Experience: The 1995 Report of the Fiscal
Review Committee (supplemented with data from the
Washin gton State Le gislative Bud get Committee)

As required by state law, the Tennessee Fiscal Review Committee (FRC) undertook to
“compare the full costs of the contractor [authorized to operate a prison to house Tennessee inmates]
with the state’s full costs of operating similar facilitié$. Three prisons were selected: Northwest
Correctional Center (NWCC), Northeast Correctional Center (NECC), and South Central Correctional
Center (SCCC). The first two are operated by the state; the last is operated by Corrections
Corporation of America.

This study is unigue in its attention to detail: it follows the procedure described in the previous
section for the “ideal” study, allocating “line item” cost data for each prison to specific management
functions (administration, security, etc.). There are, nevertheless, several limitations to the FRC
report. It covers a single year, it excludes medical expenses incurred by the private contractor, and it
does not directly address the question of whether or not privatization actually saves money for the
taxpayers of Tennessee. The first of these limitations is not surprising: the FRC report was intended
to serve as a template for future cost studies. Happily, the second and third issues were addressed
with considerable success by the Washington State Legislative Budget Committee (LBC) as it tackled
its own version of the prison privatization questidn.

Operating Cost Estimates:

By combining the data found in the FRC report with that available from the Washington State
LBC, it is possible to compare the pattern of spending at public and private facilities and to gain some
insight into the profitability of the lattéf. For the sake of completeness (and to illustrate the nature of
adjustments needed to ensure the comparability of data), Tables 1-3 reproduce the cost data found in
FRC report (Appendices A, B, C and the CCA Statement of Department Expenditures). Adjustments

fixed. In the tables that accompany this chapter, we use the overhead allocations as reported by the jurisdictions amguestion
discuss the extent to which these reported allocations reflect an incremental approach.

12  Fiscal Review Committee (1995), p. 1.

13  Washington Legislative Budget Committee (1996), Appendix 3. In particular, LBC analysts both estimated the medical expenses
incurred by CCA on behalf of prisoners at SCCC and obtained an unofficial report of these expenses directly from CCA. The LBC
analysts also collected data on the fees paid by Tennessee to CCA for operating SCCC. Bob Thomas of the LBC graciously
provided spreadsheets containing the supplemental information (as promised in the LBC report itself). This information was
collected after the FRC report was published.

14 Itis also possible -- as suggested by Logan (1996) -- to reconcile the apparent differences between the conclusidghs found i
Tennessee and Washington studies.
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to operating costs (reported by management function) include: netting out commissary revenues
against commissary expenses, allowing for changes in food services inventories and non-comparable
programs, eliminating depreciation expenses as a public facility expense (because there is no
corresponding set of expenses in the private facility) and adding monitoring costs to the expenses
reported for the private facility. These three tables indicate how sensitive the reported cost per inmate
is to the scale of operations at a particular facility. Although the privately-managed SCCC appears to
have the highest per diem operating cost ($33.78 as opposed to $33.06 at NWCC and $30.91 at
NECCQC), it also has the smallest nhumber of prisoners (1053 as opposed to 1070 and 1149 at NWCC
and NECC respectively). Adjustments for scale and for amounts actually paid to the private
management company lead to somewhat different conclusions.

Table 4 reflects a different approach to the task of comparing public and private facilities.
Instead of analyzing theost incurred byCCA of operating SCCC, this approach starts with the
revenues received §YCA and adjusts this data for differences between public and private
management responsibiliti€s.Unfortunately, the FRC did not report medical expenses for CCA, it is
therefore necessary to estimate these costs in order to (a) compute CCAs operating surplus and (b)
compare private per diem rates with those derived for the state-run facilities NWCC and NECC.

The first half of Table 4 reports the operating surplus earned by CCA using two different
estimates of medical costs: these are deducted — along with “official” reports of non-medical
operating costs — from the revenues received by CCA to derive the benefit (before taxes) that the
company realizes from operating the prison facifityt is clear from these estimates that operations
at SCCC make a significant contribution to corporate overtead.

The second half of Table 4 provides two estimates ofaketo the State of Tennesséé¢he
privately-operated facility. To estimate this cost, revenue received by CCA was reduced by estimated
medical expenses and augmented by the relevant adjustments for state expenses contained in the FRC
report. These expense estimates were further reduced by an estimate of the tax revenue received by
the state from CCA operatioffs.

Per Diem Estimates Reconciled:

Table 5 illustrates the impact of these various approaches on per diem rate estimates — and
hence on the estimated cost savings to be realized from privatization. Once cost reports are adjusted

15 This is the approach followed by the Washington State Legislative Budget Committee as it reviewed the research dvailable at
time. Itis also the approach used in most other privatization studies.

16  The first surplus estimate assumes that CCA medical expenses are equal (on a percentage basis) to the average sppé¢in¢ amount
at state-run facilities. (This is the basis for the per diem rates found in the LBC report.) The second surplus estanate uses
unofficial report of CCA medical expenses (a fax from D. Massengale at CCA to Bob Thomas at LBC).

17 Itis not clear from these data whether or not CCA is earning a profit over and above the facility’s allocated sharatef corp
overhead of $970,417. Using one estimate of medical expenses, CCAs operating surplus (i.e., facility revenue net of facility
expenses) is below the share of corporate overhead allocated to SCCC. Under an alternative estimate of medical expenses, the
reverse holds true.

18 The LBC supplemental data contained tax revenue estimates.

Appendix 1 Private Prisons 6



for differences in the average daily population of inmates (AD®§ find the surprising result that

the non-medical per diem operating cost of the privately-managed SCCC is virtually identical to the
cost of the two public facilitie®. This conclusion obtains whether (a) one starts with individual line

item costs and aggregates to find total cost or (b) one starts directly with management fees received by
the private prison operator. It is also independent of the way in which one handles estimates for taxes
paid by CCA to the State of Tennes$kdt follows that the savings to be realized from the

privatization of SCCC must arise elsewhere.

When official state overhead allocations and medical expense estimates are included in the
estimated cost of operating the three facilities, the picture changes yet again: the esitalatest
per inmate day at the privately-run SCCC is as low as $37.65, while the estimated total cost of the
public facilities ranges from $40.16 (at NECC) to $40.19 (at NWCC). (See Table 5.) In other words,
the differences among these estimated per diem rates can be attributed to a lower overhead allocation
for SCCC (a $.78 difference); a credit for taxes paid by SCCC (a $.83 difference); and lower medical
costs ($3.07 at SCCC as compared with $4.37 at NWCC and $4.89 at NECC).

These tables indicate that (for at least the fiscal year ending June 30, 1994) privatizing SCCC
saved money for Tennessee taxpayers, if at all, by reducing spending on prisoner health care, by
inducing “cuts” in the central office (or state overhead) expenses of the Tennessee Department of
Corrections, and generating tax revenues for other parts of the state goverrim@ther savings
from restructuring employee compensation appear to be offset by the increased cost of monitoring by
state employees. Obviously, this estimate of cost savings understates (overstates) the benefit of
privatization to the extent that savings in DOC state-level overhead expenses amount to more (less)
than $.78 (i.e., $2.38-$1.60) per prisofieft also understates (overstates) the benefit of privatization
to the extent that health care is qualitatively better (worse) in the private facility.

Spending Patterns Compared:

There are more insights to be gleaned by returning briefly togleating costlata reported in
the FRC study. Even though public and private operating costs appear to be roughly comparable,

19 These adjustments reflect the assumption that not all operating costs vary directly with the number of inmates. tAmutfficien
necessary, justification for this assumption would be "economies of scale" in prison operations.

20 Slight differences in the "equalized" operating cost estimates reported by the FRC and the LBC can be attributeccés differen
the way that size adjustments were handled in the two reports. The Washington State study allocated FRC adjustments (for non-
comparable programs, supervision of industrial work crews, etc.) to specific line items and recomputed variable cost estimates
accordingly.

21 Itis not clear from the FRC report whether or not the cost data given for SCCC include taxes paid by CCA. The pes diem rat
given in Table 5 reflect the assumption that these diataclude taxes paid (since the report was supposed to indicdtdltbest
to CCA of its operations).

22 Here "cuts" refers to the differences between observed state-level overhead expenses and the overhead expenseatbaltthe state
have incurred had SCCC been publicly managed.

23  The per diem rates reported in Table 5 use the LBC estimates for overhead allocations. The LBC allocations forythenpublicl
prisons are lower than those found in the FRC report, as the LBC analysts sought to estivert@g@annual cost for major
maintenance at all three facilities. The FRC report abssrvedmajor maintenance expenses for SCCC, an approach that -- for the
year in question -- appears to understate the expected annual cost of maintenance.
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Tables 6-8 provide evidence of some systematic differences between public and private prisons. From
Table 6, it appears that CCA is spending considerably more per prisoner on administration and less on
security. This result obtains even when monitoring costs are excluded from the per diem estimates.
Table 7 provides evidence of the substantially lower labor costs at the private facility: $16.89 per
prisoner/day at SCCC as opposed to $19.63 at NECC and $20.96 at NWCC. Much of this savings
comes from the smaller amount spent on security staff: $9.96 per prisoner at SCCC as opposed to
$12.57 at NECC and $14.55 at NWECThe average employee benefit rates (i.e., the ratio of fringe
benefits to salary) found in Table 8 indicate thatrthteireof employee compensation also differs

between the public and private facilities in Tennessee. CCA administrative employees enjoyed a
benefit rate of almost 80 percent, while the rates received by other CCA employees ranged from just
under 13 percent to just over 14 percent. The average rate for CCA employees was 21.84 percent. In
contrast, there was much less variance in benefit rates across functional areas in the two public
facilities: the rates ranged from a low of just under 22 percent to almost 32 percent. The average
benefit rate was 29.19 percent at NECC and 28.38 percent at NWCC.

These differences in the structure of employee compensation at public and private prisons have
been strongly criticized. Bates (1998) cites testimony given before the Tennessee state legislature
indicating that SCCC has an employee turnover rate that is more than double the one found at
Tennessee public facilities. According to Bates (ibid.), many staff members who continue to work at
SCCC blame this high turnover on low wages and poor treatment by supervisors. The long-run
consequences remain to be seen. Nevertheless, Bates (ibid.) notes that members of the state legislature
who oppose privatization are quite ready to blame last year’s higher reported incidence of violence
and drug usage among inmates on the inexperience of the SCCC staff.

In conclusion, the FRC report provides a detailed look at the structure of prison costs and
suggests a number of hypotheses whose testing must await the availability of additional data.

3 The Louisiana Experience: Archambeault and Deis (1996)

The basic question addressed by William Archambeault and Donald Deis (A&D 1996) was
quite similar to the one underlying the Tennessee FRC report: “How does the full cost per inmate-day
in a publicly-managed prison (i.e., Avoyelles Correctional Center) compare with the full per diem cost
of housing an inmate in either of two privately managed facilities (i.e., Wackenhut's Allen and CCA'’s
Winn Correctional Centers)?” On one level, A&D appear to adhere more closely to the model for the
“ideal” study proposed in section 1 of this chapter: they use data from five years (instead of just the
single year found in the FRC report); and they use management fees paid to private prison operators to
address directly the question of taxpayer savings. They find that the publicly-managed prisons are 12
to 14 percent more expensive to operate than the privately-managed alternatives. (A&D, p. 439)
Nevertheless, the aggregate nature of the data presented and a variety of analytical quirks call into
guestion the strength of this conclusion.

24 These per prisoner data were derived from the "observed cost" information found in the FRC report. As a result, thefledb not
adjustments for the scale of operations or the LBC allocation of general adjustments to specific line item categoriesedtike sal
wages, materials, etc.)
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A review of the methodology used by Archambeault and Deis helps identify the range of
difficulties that arise when using data that cover a span of years. Table 9 reproduces the data used in
the A&D study, along with the adjustments made in the interests of comparability. An analyst
wishing to use this data must make a number of assumptions about its consistency, accuracy, and
appropriateness, as well as choose a basis for making intertemporal comparisons. These assumptions
will, in part, determine the insights to be gleaned from regression results. Consider each of these
issues in turn.

Consistency and Accuracy:

Archambeault and Deis’ discussion of the annual state budget allocation for Avoyelles (see the top of
Table 9 in this report) provides an example of a classic data consistency problem. They observe (pp.
428-9) that this facility generally tends to be “under budget” and that the warden therefore ends up
returning unused funds to the state at the end of each fiscal year. Unfortunately, final data were not
available for FY 1995-96 when Archambeault and Deis finalized their report. As a result, they used
the full annual allocation for Avoyelles thereby (probably) overstating public sector costs . Table 10
illustrates an alternative approach: the gross appropriation for FY 1995-96 is reduced by same
proportion (1.7 percent) as the gross appropriation for FY 1994-95.

Louisiana budget data collected by the Washington State Legislative Budget Committee also
illustrate the difficulty of obtaining accurate estimates. The Washington State LBC estimates for
insurance costs at Allen and Winn are respectively $83,732 and $83,061; the data reported by
Archambeault and Deis are $66,534 and $66,001, a difference of almost 26 fercent.

The aggregate nature of the Avoyelles budget reported by A&D makes it difficult to evaluate
the scope of the costs covered. However, the data reported by Washington State researchers suggest
that some relevant costs may have been omitted. The WA-LBC cost estimates for FY 1995-96 include
allowances for a state-funded “record system analyst” at both Allen and Winn (at a cost of $26,255
and $29,193 respectively). Table 10 reflects this adjustment.

Appropriateness:

The fact that data are reported precisely does not guarantee that they provide relevant
information. The discussion of vocational education costs found in A&D illustrates this point. The
cost concept of interest is the full burden borne by the state for each prison. It is therefore appropriate
that A&D add grant money awarded by the state to Allen (for its vocational education programs) to
the other costs reported for this institution. It is also appropriate that A&D augment the cost reported
for Avoyelles by the value of services obtained from the local technical school. Ideally, this
adjustment would reflect thepportunity costo the state of the time and materials used. In other
words, the operating cost reported for Avoyelles should be adjusted upwards only to the extent that

25 Bob Thomas graciously provided us with the spreadsheets used to generate the tables found in the WA-LBC (1996) analysis of
Louisiana prison costs. Oddly enough, the ratio of the A&D insurance cost estimate to the corresponding LBC estimaia is identi
out to five decimal places. This suggests that the DOC Risk Management Division inadvertently used a different algorithm when
deriving the two sets of cost estimates from previously reported data. This may be due to the fact that A&D reported the cost
"fire and property" insurance, whereas the LBC reported the cost of "property and boiler" insurance. One would sujgose that t
appropriate figure would cover the cost of fire, propartd boiler insurance.
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other divisions of state government spent money to acquire these goods and services. Time and
materials donated by volunteers have no opportunity cost to the state and hence would not be
reportable as a prison operating cost.

A similar problem arises when adjustments are made for the “prison industries” operated at the
Allen and Winn facilities. Before computing private sector per diem rates, Archambeault and Deis
deducted the costs incurred by CCA and Wackenhut when inmates are assigned to work in prison
industries. They reasoned that since the state received the profits from these ventures it should also
bear the costs. This is not the relevant frame of reference: the adjustment should reflect the net
benefit to the state of these activities. The adjustment should also be made in a way that renders the
private sector data comparable with those reported for the publicly-operated facility. Ideally, an
estimate of thealueof services rendered should be subtracted from the cost of each of the three
prisons. However, since no value is assigned to the work done by inmates at Avoyelles, the same
procedure should be followed for Allen and Winn. The cost to CCA and Wackenhut of running their
respective prison industries simply becomes one of the services they provide under the terms of their
contracts. This is the approach followed in Table 10: the benefits imputed to prison industries (and
originally subtracted from the state’s cost of operating Allen and Winn) are added back before per
diem rates are computed.

The perennial problem of allocating overhead costs provides yet another version of this
opportunity cost problem. In principle, the share of state overhead cost allocated to privately-
managed facilities should be lower than that allocated to public facilities (all other things being equal)
only if the fact of privatization reduces the amount spent on the “central office” of the state
department of correctiori&. In all other cases, the overhead amounts allocated on the same basis to all
institutions, no matter who manages them. It is unlikely that overhead cost allocations based on the
methodology found in OMB Circular A-27 follow this rule. In Table 10, “indirect cost allocations”
used by Archambeault and Deis are subtracted from the other costs reported for each facility so that
per diem operating costs fafcilities (excluding state corrections overhead) can be complted.

Intertemporal Comparisons:

The Archambeault and Deis study illustrates a number of problems that arise when comparing
data reported at different points in time. These include (i) adjustments for inflation, (ii) the treatment
of “pre-paid” costs, and (iii) the treatment of accrued liabilities. Consider each of these issues in
turn.

The data reported for a given fiscal year should reflect consistent assumptions about prevailing
prices. Archambeault and Deis failed to allow for this when they constructed the time series used to
adjust private sector costs for the effects of prison industries and the taxes paid by CCA and
Wackenhut. As discussed in the previous section, the credit for prison industries should be deleted
altogether. A further problem with these adjustments is the fact that they are all expressed in prices

26  Again, the relevant point of comparison is the amount that would have been spent on state overhead if all prisonsdtad remain
under state supervision. Bob Thomas (of the Washington State LBC) also makes this point in a letter dated March 7, 1997 and
addressed to William Archambeault.

27  Analysts at the Washington State LBC also followed this approach.
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appropriate to the fiscal year FY95-96. Although Archambeault and Deis say that the prison

industries adjustments reflect a 4 percent rate of inflation, the cost savings actually reported for Allen
and Winn do not do S8. It also appears from the text of A&D (1996) that no adjustment for inflation

was even contemplated when past observations for tax benefits to the state were constructed. As a
consequence, past estimates for these state benefits are likely to be too high — and past estimates for
per diem rates at privately-managed prisons are likely to be too low.

The treatment of ACA accreditation costs is curious for several reasons. Since the ACA is
chartered as a non-profit organization (not as a government agency), it is not clear why Archambeault
and Deis treat the accreditation fees paid to the ACA by CCA and Wackenhut as a benefit to the state
government® Even if it were appropriate to reduce the estimated cost to the state by the amount of
these accreditation fees, the full amount should not be allocated to a single year: the accreditation is
good for three years. It would be more appropriate to treat these fees as prepaid expenses, i.e., an
asset to be consumed over time.

The treatment of insurance costs poses a somewhat different intertemporal “smoothing”
problem. The cost of risk management insurance at Avoyelles appears to reflect the actual number of
claims made in a given year, since the costs reported do not correspond to differences inmate
populations® A more realistic approach would be to computeetkgectedor average) annual cost
of such claims and use this as the basis for computing annual per diem rates.

The treatment of accrued pension and compensated leave liabilities poses yet another
intertemporal smoothing problem. Archambeault and Deis (1996, p. 434) chastise the authors of the
Washington State LBC study for deducting from the Avoyelles budget a contribution of $410,000
used to help amortize the unfunded pension liability accrued for employees working at the facility
prior to 1988. Archambeault and Deis claim that privatizing Louisiana prisons has the potential to
reduce this accrued liability. In response, Bob Thomas (1997) cites the Legislative Actuary for the
State of Louisiana as his authority for assuming that this liability would be invariant to the extent of
privatization. The revised operating cost estimate in Table 10 follows the approach found in the LBC
study.

Archambeault and Deis augment the cost budgeted for Avoyelles by the amount of unused sick
and annual leave accrued by current employed#tswould be more appropriate to base this
adjustment on thexpectedor average) annual leave accumulation — this would more accurately
reflect the average annual cost of operating a state facility.

28 See Table 9. The reported year-to-year differences in cost savings are directly proportional to annual changesin the pris
population.

29 The ACA web site indicates that publicly-managed prisons are not exempt from inspection fees.
30 Specifically, the reported cost of insurance fell by 40 percent between FY 93-94 and FY 94-96 even though the nurabersof pris
housed at Avoyelles rose slightly. There is also no cost reported whatsoever for risk management insurance at Avoyasles in FY

96.

31 These accrued leave hours represent a future liability to the state, as departing employees may be compensated fauug to 300
of annual. Hours in excess of this limit are used to compute retirement benefits.
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Interpreting Regression Results:

These data problems combine to make it difficult to interpret the regression results found in
Table XI-8 of Archambeault and Deis (1996, p. 449). The simplest specification (Model A) reflects
the assumption that per-inmate variable costs are independent of the size of the facility and tests to see
whether or not the fixed cost of operating a prison is significantly different in the private®ector.
This is a reasonable starting point, but the regression coefficients should not be computed until the
data are adjusted for inflatidh.Since this adjustment was not made, the coefficient reported for
“average inmates per day” doest provide an estimate of the impact on total cost of an increase in
the average daily population. Nor does the coefficient for the public/private dummy variable indicate
the impact of privatization.

The specification of Model B has the same “inflation problem” as Model A, with a further
wrinkle. Archambeault and Deis assume that the number of “Vo-Ed Slots Filled” helps explain the
total cost of operating a prison facility. When they find that the coefficient for this variable is
negative and statistically significant, they conclude that “lower operating costs are associated with
increases in the use of vocational education” (p. 439) and that “placing inmates in vocational
education programs is a less costly strategy than alternative work assignments” (p. 440).

Unfortunately the reported coefficients do not support this conclusion. Ignoring (for the
moment) the inflation adjustment problems mentioned above, the negative coefficient for inmates
placed in vo-ed may simply reflect economies of scale in prison operation. To see why, note that the
“average number of inmates per day” will generally be positively correlated with the number of
inmates placed in vocational education in a given facilitilote also the specification of Model A is
not quite right: over at least part of the relevant range of inmate populations, the marginal cost of an
additional inmate is likely to be falling as the inmate population gfouisis quite likely that the
“prediction errors” of the simplistic Model A are correlated in some way with the differences between
the growth rates in inmate population and vo-ed placement. This correlation implies nothing about the
relative cost effectiveness of vocational education, prison industries or roadside trash pickup. Itis
merely the result of the “linearity” restriction imposed by the specification of Modgl A.

Model C presents another version of this specification problem: in this model, the privatization
dummy is replaced by the number of security staff positions at each facility. The inflation and

32 l.e., the cost of operating a prison is assumed to take the form G(x)w Fwhere the indekis either "private" or “public."

33 In other words, the data should be adjusted for inflation so that all observations reflect the same assumptions dibgut prevai
prices. For example, if FY95-96 were chosen as the "base year" and if the relevant rate of inflation were assumed ¢émbpet perc
annum, then observations for FY91-92 would be increased by the factof,(@d¥vations for FY92-93 would be increased by
the factor (1.04) etc.

34  The larger the inmate population, the more inmates there are to place.
35 In other words, the prison "technology" exhibits economies of scale.
36  An alternative specification would have been to us@tbportion of inmates placed in vocational programs as an explanatory

variable. Nevertheless, this would still only establish a correlation between prison costs and vo-ed.; it would not prove that
vocational education actually caused cost savings.
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correlation problems described above again make it difficult to interpret these coefficigéhts.
approach used in the Tennessee FRC report provides a much more useful method of uncovering the
sources of cost savings.

The Net Effect:

It is clear from Table 10 that the cumulative impact of these additional adjustments may
drastically reduce the estimated cost savings from privatization: for the fiscal year 1995-96, it appears
that the actual savings operatingcosts is more likely to be below 5 percent than above 12 percent.
However, as in the Tennessee casetdta cost savings from privatization will increase if it induces
cutbacks in state-level overhead.

4  The Florida Experience: (i) The Florida Department of
Corrections ; (ii) The Florida Correctional Privatization
Commission; and (iii) The Florida Office of Pro  gram, Policy
Analysis and Government Accountability

The controversy over the appropriate measure of operating costs in Florida prisons provides
yet another indication of just how hard it is to get all sides to agree on whether or not privatization
saves money. Current state law helps identify the participants in this debate. Chapter 89-526 of the
Florida state statutes, enacted in 1989, first authorized the state Department of Corrections (DOC) to
enter into contracts with private prison management companies. The subsequent Chapter 93-406,
adopted in 1994, created the Correctional Privatization Commission (CPC), to expedite prison
privatization; it is housed in the state Department of Management Services and operates
independently of the Department of Corrections. Chapter 957.05 qualifies the authority of the CPC,
requiring it to demonstrate — before any contract is signed — that private prison management will
result inat leasta 7 percent savings (relative to the cost of allowing the state Department of
Corrections (DOC) to run the prisoff).Chapter 957.07 also empowers the state Auditor General to
decide whether or not this condition has been satisfied before any contract with a vendor has been
signed.

To provide for on-going independent oversight, Florida state law requires the Office of
Program Policy Analysis and Government Accountability (OPPA&A)review the performance of
all management companies that operate private prison facilities in Florida (this may include both
vendors under contract to the CPC and those under contract to the DOC). A separate oversight board,
the Florida Corrections Commission, was established in 1994 and is “charged with reviewing the

37 For example, if we continue to the regression interpret coefficient as a measure of fixed cost, then the resultsrépmitdCfo
indicate that the annual fixed cost for operating a prison is -$5,000,000.

38 The CPC is state housed in the state Department of Management Services; it operates independently of the Department of
Corrections.

39 Although the OPPAGA is a unit of the Office of the Auditor General, it reports directly to the state legislature.
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effectiveness and efficiency of [Florida’s] correctional efforts, recommending policies, and evaluating
the implementation of approved policief8.”

Not surprisingly, these distinct entities do not always favor the same measure of privatization
benefits. In itsAnnual Reportor the fiscal year 1996-97, the DOC argued #ikthree privately-
managed adult prison facilities war®re expensiveéhan similar publicly-run facilities would have
been! Using a somewhat different approach, the OPPAGA (1998) reached a similar conclusion.
Nevertheless, the OPPAGA report included responses from the Correctional Privatization
Commission, the Corrections Corporation of America, and Wackenhut proposing alternative
methodologies — ones that led to conclusions directly opposed to those reported by the DOC and the
OPPAGA.

Tables 11-13 (reproduced from the DOC and OPPAGA reports) help sort out this difference
of opinion. The Department of Corrections estimates, found in Table 11, are somewhat suspect: the
per diem rate for the men’s public prison is derived agtieeageof nine other facilities; all but one
of these public facilities is substantially larger than any of the private facilities being arfdlyzed.

Given the economies of scale in prison operation, this approach understates the public sector cost of
running a prison comparable in size to Bay or Moore Haven.

Nevertheless, Table 12 shows how the OPPAGA (1998) reached a similar conclusion with
from a more appropriate starting place: it compares two private men’s facilities (Bay and Moore
Haven) with a single comparably-sized public facility. In its analysis, the OPPAGA started with the
management fee due to CCA and Wackenhut (for running Bay and Moore Haven respectively); it then
deducted monitoring costs paid by the management companies, propertytapaid, and medical
insurance co-payments collected from prisoners and retained by the prison operators. For the
publicly-managed Lawtey prison, the OPPAGA used the annual cost of operations, health services,
and education programs reported for this facility by the Department of CorrectionAimital
Report All three cost estimates were then adjusted for differences in scale economies, the scope of
management responsibilities and the quality of services provided.

The OPPAGA inferred from its calculations that Moore Haven was more expensive to operate
than its public sector equivalent; it also argued that the Bay facility was only 0.2 percent cheaper. The
OPPAGA nevertheless rated the performance of both CCA (at Bay) and Wackenhut (at Moore Haven)
as “satisfactory,” while noting in passing that neither private facility achieved the 7 percent cost
savings required by law.

Table 13 reproduces the response by CCA to this finding. The adjustments proposed by this
management company substantially change the interpretation of the data: they indicate that the private

40 Commissioners are appointed by the Governor and with the approval of the state Senate. The Commission’s mission statement
appears on its web site, locatedhtip://www.dos.state.fl.us/fgils/agencies/fcc/

41  These estimates are reproduced and analyzed in Florida Department of Corrections (1998).

42  Apart from the one public facility with an ADP of 733, the remaining public prisons housed between 1214 and 1719 inmates on
average. In contrast, the observed average daily populations for the privately-operated Bay and Moore Haven facilitges were 70
and 706 respectively. If these two prisons were assumed to operate at 95 percent of capacity, they would house appt8ximately 7
inmates on average. Each of these private facilities has a contract maximum of 750 beds.
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management at Bay and Moore Haganedtaxpayers respectively 8.3 and 6.0 percent of state cost of
running the facility. This difference arises primarily from three simple changes: an increase in the
CCA'’s credit for taxes paid to the state, an increase in CCA'’s credit for the “Inmate Welfare Trust
Fund Net Revenué® and a decrease in the state’s adjustment for “medical costs for higher medical
grade inmates at Lawtey” (OPPAGA (1998), p. 88Y.he OPPAGA itself rejected these three CCA
amendments, observing (i) that CCA sought to claim credit for more tax revenue than was properly
attributable to its Bay facilits? (i) that it retained custody over Inmate Welfare Trust Fund

balanceg® and (iii) that Lawtey inmates had considerably more medical needs than those at the Bay
facility.

This debate is further complicated by an adjustment that the OPPAGA could have made but
ultimately rejected. As in Louisiana, the state retirement system was not fully funded by past payroll
deductions. To eliminate this shortfall, a surcharge of 5.78 percent was included in the the payroll
costs reported for Lawtey. The OPPAGA justified leaving this surcharge in place by stating that

it is still a cost to the taxpayers. Privates do not pay this and thus should be able to reduce
costs in comparison to state by at least 5.78% of payroll. (OPPAGA, p. 36).

This reasoning is not generally consistent with the basic question at issue, to wit, “How much money
will privatization save for Florida taxpayers?” If the unfunded portion of pension liabilities was
incurredin the pastthen prison privatization does not hidgpayersavoid its consequences. Any
decease in DOC contributions toward thigstingliability would necessarily be offset by increases
elsewhere in the Florida state budget.

Although there are many differences of opinion over particular line items, the OPPAGA
report tends to support the hypotheses suggested by the Tennessee data. The public and private
facilities reviewed appear to have quite similar non-medical operating costs; the potential cost savings
can be traced to medical expenses and to overhead allocation policies. If this conclusion is confirmed
over time, it then follows that prison privatization in Florida saves money through cutbacks in
spending on prisoner health care and state-level DOC staff.

5 Experience with Privatization Elsewhere

The cost comparisons reported by other states are generally less elaborate than those found in
the three cases reviewed thus far; they also tend to predict higher cost savings from privatization. For

43  This trust fund is an account containing the revenue (in excess of expenses) from the prison commissary, vending eocessions
inmate telephone service.

44 A fourth small adjustment by CCA remains unexplained: the "unadjusted" per diem reported by CCA for Lawtey exceeds that
found in the OPPAGA report by $.36.

45  According to the OPPAGA report (p. 59), CCA sought to claim credit for taxes paid on income from other facilities.

46  According to the OPPAGA report (p. 13), this trust account is established in the name of the private contractor cperiomg th
However, current law requires the contractor to obtain the approval of the CPC commissioner before using these fundsgfor anythi
other than the purchase of items for resale. In contrast, state profits from the prison commissary and inmate phoneseskige are
offset prison operating costs.
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example, Sechrest and Shichor (1994) report savings on the order of 25 percent from the privatization
of community correctional facilities in California, and Thomas (1997, p. 93) concludes that “operating
cost savings [in Arizona] quite probably falls in the range of 13-17 percent.” Unfortunately, these
studies essentially report only aggregate costs, making it impossible to evaluate or interpret their
findings.

Two other analyses of privatization — one for Texas and one for the U.K. — have at least one
theme in common: much of the difference in estimates of public and private sector costs per prisoner
can be traced directly to differences in state overhead allocations.

The Texas Case:

A Texas law passed in 1987 authorized prison privatization only if the state can demonstrate
that it would lead to “a savings of not less than 10 percent over an equivalent state-run program.”
(Texas Sunset Commission (1991, p. 7). In its review of the state’s prison system, the Texas Sunset
Commission compared public and private sector costs to “construct and operate a 500-man pre-release
center, and found that “taking into account the tax revenues paid to local governments organized by
the state, the private prisons were operating at 14 percent below the Hiatg.” (

Despite the aggregate nature of the reported data, it is clear that the rule for allocating state
overhead allocation contributes substantially to this cost difference. Table 14 reproduces the cost
analysis found in Exhibit C of the Sunset Commission report. Once again, day-to-day operating
operations account for a relatively small part of the difference between public and private sector costs.
The combined contract payment and monitoring cost at a hypothetical facility designed by CCA is
reported as $29.71 per inmate day; the cost at a comparable facility designed by Wackenhut is
reported as $29.54. The estimated state cost per inmate day of operating these same facilities is
estimated to be $31.24 and $31.50 respectively. The remainder of the 14 percent cost savings lies in
the presumed tax benefit to the state from privatization ($2.19 per inmate day) and the estimated
decrease in administrative costs at the Texas Department of Criminal Justice (a difference of $1.36
per inmate day).

The U. K. Experience:

Woodbridge (1997, p. 29) predicts “an operational cost saving of 8 to 15% in 1996-97” from prison
privatization. Table 15 provides the aggregate data used in the U.K. study, and reports per diem rates
for adjusted operating costs. Two things are immediately obvious: (i) the average cost per inmate day
is much higher than in the studies from the United States; and (ii) the difference in cost between the
public and private sector prisons is much larger than in the United States. Without more detailed cost
data it is difficult to identify the reason for this difference. Nevertheless, it is clear that the allocation

of central office costs contributes substantially to the reported differences between in public and
private sector per diem estimates.

6 Recommendations for Further Study

This survey of recent cost studies does not resolve the question of whether privately-managed
prisons are cheaper than publicly-managed ones. The evidence is mixed, with the more detailed
studies indicating the smallest cost savings from privatization.
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Nevertheless, it is possible to draw some preliminary conclusions. There do appear to be
some consistent differences between the public and private facilities, particularly if the Tennessee
experience can be applied to other jurisdictions. It appears likely that in privately-managed facilities,
the wage bill for non-administrative staff will be lower and prison-level administrative expenses will
be higher; that health care costs will be lower and thattpatedcost of state overhead will be
lower.

These generalizations suggest a number of questions for further study. These include:

1. Do the higher administrative costs found in the privately-managed prisons offset the
savings from different staffing patterns and compensation packages?

2. How can health care costs be cut without sacrificing quality?

3. Do the differences ireportedpublic and private overhead rates reflect the overhead costs
actuallyavoidedthrough privatization?

A yet broader question lurks in the background of this debate: “Is privatizett@ssaryor
cost savings, or does the ménesatof privatization suffice?” In other words, will the risk of being
“reinvented” induce an appropriate set of changes in public sector practices? This question is familiar
from other public sector contexts. Experiments with “market testing” in Indianapolis indicate that
public employees can successfully compete against private firms and win city contracts. For the last
two decades, the rationale for deregulating telephones, airlines, trucking, and electric utilities has also
depended, in part, upon this sort of threat fpmtential (not actual) competitors.

It remains to be seen whether or not these market analogies — and their policy implications
— readily translate to the corrections context. Nevertheless, these analogies do suggest an alternative
the question of when and how privatization saves money. A more appropriate form of this question is
likely to be “Doescompetitionmake it possible to provide an appropriate level of service at a lower
price?”
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Insert table 1 — Tables 1 through 15 are in the file app3_tab.pdf. The file can be downloaded from
the same site as the text of the report.
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There are good and bad public sector prisons, just as there are good and bad private sector prisons. As
Thomas and others have noted (Casile 1994; Thomas 1997a), whether improvements in quality can be
expected depends upon how well or poorly public-sector institutions are run by the respective
government agencies. In a public system with good management, good labor relations, and adequate
funding, the potential for improving quality by contracting prisons to private contractors is less than
where these conditions do not exist in the public sector.

Despite the paucity of evidence, those who argue for the private operation of prisons do so based on
one or two premises. They claim privatization introduces competition into an otherwise public
monopoly and this enhances services throughout the system while lowering the overall costs.
Secondly, they claim that private prisons can deliver the same or better services at a lower cost than
the public sector because “the marketplace” compels efficiency, ingenuity, and innovation.

Moore (1998) has published a recent review of the privatization research. He argues that private
companies save money through “new management approaches, new monitoring techniques, and
administrative efficiencies (p. 15).” Since labor is about two-thirds of correctional operating budgets,
labor cost savings, according to Moore, have been achieved through efficient facility design, reduction
in administrative personnel, minimization of overtime, and greater freedom to manage personnel.
Moore offers little evidence of these innovations and does not indicate how such savings translate into
affective inmate supervision and management. He cites the Archambeault and Deis study (which we
review in great detail), claiming the private sector can reduce significant incidents, such as prison
disturbances, relative to the public sector prisons. We found that evidence to be misleading, and, in
some cases, quite inaccurate. Moore makes the assumption that “... incidents lead to lawsuits, which
increase personnel costs.” He argues that market pressures and the competition for contracts result in
better direct services to inmates. This is typical of the argument-without-proof that is often found in
this literature. Anecdote is combined with “glittering generalities” to produce a conclusion having

little or no foundation. Rather than critically evaluating each study on its own merits, Moore’s review
of the prison quality literature merely cites those conclusions reached by the individual authors.

In this paper, we take a more systematic and critical approach to reviewing the research literature on
privatization. We examine the relative performance of publicly and privately operated prisons.
However, we also look beyond that comparison to see if there is evidence that privatization has an
effect on the entire public prison system and whether there is evidence that privately operated prisons
introduce ingenuity and innovation into the management of correctional institutions.

We critically analyze the literature that has accumulated which compares the quality of publicly and
privately managed prisons focusing on studies done in the United States. There have also been
evaluations conducted on prisons in the United Kingdom and Australia. Since we are unfamiliar with
the way these systems function, and we are unsure of the applicability of these studies to privately
operated prisons in the United States, we have excluded those studies from our analysis.

We review evaluations done Massachusetts, Kentucky, California, Tennessee, Arizona, Louisiana,
New Mexico Florida, as well athe Washington State review of the literature. We systematically
analyze these evaluations in terms of the methodology employed, in particular, whether the
evaluations compared institutions on the basis of performance measures and/or an audit/compliance
approach. We examine the evaluations with respect to how well they meet other methodological
criteria. These criteria were also identified by the Government Accounting Office (1996: 13) and
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include whether equivalent facilities (and inmates) were compared; whether multiple indicators or
data sources were utilized for cross-validation; and whether the assessments were based on one-shot
or multi-year comparisons. Finally, we review the reports to assess the types of innovations (if any)
employed in the private (or public) sector that are intended to produce improvements in the quality of
services provided to inmates.

Although we are very critical of most of the studies that have been conducted, in our conclusion of

this paper, we try to build upon these criticisms and propose an optimal design for assessing
performance among institutions. This design can be used to evaluate aggregate measures of institution
performance regardless of whether one is interested in the private/public comparison or in an
understanding of those aspects of institution operations that produce positive or negative outcomes.

Massachusetts and Kentucky

The Urban Institute undertook a study between 1987 and 1988 to fill the void of empirical findings
available to aid states and local governments in making choices about private corrections (Urban
Institute 1989). While prison population growth and associated costs had led some to advocate the
privatization of corrections, opponents of privatization questioned the propriety, legality, and
constitutionality of private prisons. Advocates had argued that competition and less red tape would
enable private contractors to achieve lower costs and faster procurement of facilities and equipment
than was possible for government agencies.

Nevertheless, at the time of this study, there had been little empirical data used to test the assumption
that the cost and quality of private sector correctional facilities were superior of public sector

facilities. The Institute’s objective in this study was to assess and identify any differences in cost,
service quality, and effectiveness between publicly and privately run facilities and to identify reasons
for any differences that were found. Legal, propriety, and philosophical issues of private corrections
were intentionally not addressed by the study.

The study compared three pairs of facilities, one pair of minimum security adult facilities in Kentucky
and two pairs of facilities which housed violent juveniles in Massachusetts. Each pair consisted of
one private and one public facility.

Common methodological procedures were employed during the collection of data in both states. The
procedures included:

1 Extraction of data from agency records reflecting the number of escapes or
attempted escapes, returns to prison after release, results of facility inspections,
and cost data.

2 Surveys of inmates and staff at each institution using a modified version of the

Prison Social Climate Survey (PSCS) questionnaire designed by the Office of

Research and Evaluation of the Federal Bureau of Prisons (Saylor 1984).

Interviews with operations and oversight personnel at each facility.

4 A physical inspection of each facility by Urban Institute project staff using a
visual inspection rating form designed for the inspections.

w
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The data collection took place between January 1987 and September 1988. It appears that
considerable effort was made to select pairs of facilities that were similar in mission and in the types
of inmates they housed. The authors acknowledge some major differences in the physical
characteristics of the facilities. For example, the Kentucky facilities housed minimum security adults
while the Massachusetts facilities housed violent juveniles. The public sector adult facility housed
more inmates than did the private sector adult facility (the public facility had an average daily
population of 353 while the private facility had an average daily population of 206). And, the juvenile
facilities all housed small numbers of inmates. Three of the facilities had 15-bed capacities and one of
the facilities had a 16-bed capacity. Presumably each facility was operating at capacity throughout the
duration of the study.

Some concern was expressed about the comparability of the inmate populations in the matched
facilities, particularly the adult facilities in Kentucky. However, after an examination of the inmate
characteristics in each pair of facilities, the evaluation team believed the comparison populations were
reasonably equivalent. It appears to us, however, that the initial concerns expressed by the researchers
were well founded. The differences appear greatest in the adult population, with the public sector
facility housing the more difficult population. Conversely, the private sector facilities appear to have

the more difficult juvenile population, with a larger segment of more serious criminal offenders.

In the adult population, the public sector facility had 14 percent more violent offenders. The private
facility had 11 percent more new offenders while the public facility had 10 percent more returnees

with new offenses. The public facility inmates had a median number of years to serve that was 3

years greater than the inmates in the private facility, with 38 percent of the public inmates serving

more than 10 years as compared to 22 percent of the private facility inmates serving sentences of more
than 10 years. Additionally, the median age of the public sector inmates was 5 years greater than the
median age of the inmates in the private sector facility, with 15 percent of the public facility inmates
over the age of 45 compared to 2 percent of the inmates in the private sector facility.

For the juvenile population, the primary differences were in race and offense. The public facilities
were composed of 50 percent black and 27 percent white inmates, while the private facilities were
composed of 30 percent black and 48 percent white inmates. While 52 percent of the juveniles in the
public facilities were committed for offenses against the person, 79 percent of the juvenile population
in the private facilities had committed an offense against the person. Furthermore, public facility
populations were composed of inmates who committed more property (27 percent) and miscellaneous
offenses (18 percent) than their private facility counterparts (12 percent property and 6 percent
miscellaneous offenses).

Although the study employed common data collection methods in both states, the analysis and
reporting were produced independently for each state. Consequently, there was considerable loss of
comparability in the application and interpretation of the measures and in the construction of the
tables that were used to summarize the findings. It seems that this lack of integration defeats any
benefit that might have derived from a common methodology. Admittedly, the differences in the
nature of the facilities and their populations might have diminished the comparability anyway,
particularly given the univariate nature of their analysis.

The report describes the sampling method employed for obtaining the adult inmate observations. The
warden initiated the process by drawing several numbers from a hat. These numbers were used to
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select inmates from a list based on whether the 2 or 3 numbers drawn by the warden appeared in the
last digit of the inmates DOC identification number. A stronger sampling design for the Kentucky
inmates would have increased the comparability between the sample and the population. The
remainder of the staff and inmate observations from both states were intended to be a census of the
population.

The authors used a chi-square test of statistical significance throughout the report, although it is only
relevant to the tables of figures for the Kentucky inmates where a sample was drawn. The inferential
test was inappropriate for the remaining data since these were population characteristics of staff and
inmates at the facilities. Their use of the chi-square statistic as a measure of importance is
inappropriate both because (except for the adult sample) the study is an analysis of the populations
and also because it confuses statistical significance and substantive significance. The evaluators
attribute substantive significance to differences in group means simply because the chi-square was
statistically significant, while the metric and substance of the measure suggest that there is little
importance in the observed difference.

The principal findings of the study were that the quality of services and programs were superior at the
privately run facilities. The method for determining superior performance in the provision of services
was based on counting the number of measures (from each of the four types of data: agency records,
inmate and staff survey questionnaires, interviews with facility officials, and visual inspection ratings)
on which each private or public facility exceeded, or performed better, than its comparison facility.
Based on this method, the private facilities uniformly had a larger number of positive evaluations on
the set of measures. Many of the differences that favored the private facilities were obtained from the
staff questionnaire data. Ironically, the authors admit that juveniles in both the public and private
facilities had virtually indistinguishable responses to questionnaire items about service delivery .

The greatest deficiency of the study was its reliance on univariate analyses. The statistical analysis
consisted of univariate group mean comparisons. This method of statistical analysis created
comparability problems in spite of the researchers’ efforts to select comparable pairs of facilities. The
reality is that without an experimental design, it is virtually impossible to obtain two facilities that are
similar enough to provide meaningful comparisons without statistically adjusting for potentially
confounding aspects of each facility. A multivariate analysis would have been more appropriate.

There were no coherent or systematic models specifying desirable performance outcomes and
structural or operational processes that would be expected to accelerate or inhibit those levels of
performance. The absence of theories or models to guide the analysis resulted in a much more
voluminous and unwieldy report. Performance models would have allowed the evaluators to test for
institutional differences in a more systematic, precise manner, explicitly acknowledge preexisting
differences, and adjust the expected outcomes accordingly. The methods employed resulted in
arbitrary decisions and attributions about degrees of comparability and levels of performance, and in
general obfuscated the meaning of any public and private sector differences in the measurement set.

Statistical models of the sort proposed by Saylor (1996) and Camp et. al. (1997; 1998) could have
minimized the need for presumptions about comparability and would have made the determination of
performance differences, and the interpretation of those differences, straight- forward. Such
performance models would specify certain outcome measures and the process measures that are
believed to influence or control those selected outcome measures. The complexity of these models
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would necessarily be limited by the small number of observations available. However, with
thoughtful preparation, meaningful models that fell within the limits of the number of staff and inmate
observations could have been identified. This same criticism can be applied to virtually every study
we reviewed. Rather than repeat that criticism throughout the report, we highlight the problem here
and in our summary of this research literature.

The study methods did meet the subsequent GAO (1996) criteria for evaluating the quality of service
delivery in correctional facilities; however, there were still quite a few deficiencies as we have noted.
There is no discussion of the types of innovations employed to achieve better quality of services and
programs.

California Evaluation

In adult corrections, California entered into contracting out for prison services around 1991 by
allowing cities, counties, and private companies to operate Community Corrections Facilities (CCFs).
Originally, these facilities were intended to house only inmates who had been returned to custody for
parole violations. But given the crowding pressures in the state of California, the decision was soon
made to allow new admissions into the facilities. Originally, there were 12 of these facilities, but by
the time of the Sechrest and Shichor study (1994), the number had declined to 11.

Sechrest and Shichor (1994) conducted an exploratory study of 3 of the 11 facilities. Two of the
facilities were run by public entities, one by the police department of a small community in the San
Joaquin valley and the other directly by the city administration of a small city in the Mojave Desert.
The privately operated facility was run by Management and Training Corporation (MTC) of Utah. It is
important to note that none of the comparison facilities were actually operated by the California
Department of Corrections (CDC).

Two types of data were collected for the quality comparisons. First, surveys were administered to staff
and inmates at each of the three study facilities as well as staff and inmates at two CDC facilities: the
California Institution for Men at Chino and the California Rehabilitation Center at Norco.

Additionally, interviews were conducted with the wardens at the three study facilities. The survey data
and on-site visits were used to assess conditions of confinement. The second source of data came from
official inmate data as provided by the Offender Information Services Branch of the CDC. In addition

to providing background information about the types of inmates at the respective institutions, the

official records also allowed the inmates to be tracked for recidivism (parole violation for a new

offense, technical violation of a condition of parole, or no violation).

The survey instruments used were taken from the surveys used in the study of private facilities in
Massachusetts and Kentucky undertaken by the Urban Institute (1989). Unfortunately, because of
study constraints, the surveys were administered to a fairly small number of inmates, and these
inmates were not chosen randomly. As such, it is not clear what confidence can be placed on the
results from the inmate surveys. The survey of staff suffered from the same problems, although the
number of surveys is even smaller (68 total surveys from all 5 facilities). Since the results cannot be
generalized to the staff and inmate populations from which they were drawn, we see no reason to
review the results. We simply do not know what they mean.
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There are also methodological problems in terms of using the data on recidivism. We concur with the
summarization of the California study drawn by the General Accounting Office (1991: 31):

... Sufficient data were not available to adequately complete the analysis comparing
the inmates released from the community correctional facilities to inmates released
from other correctional institutions in the state.

In summary, the California study’s methodological limitations prohibit drawing any overall
conclusions about quality of service.

Tennessee Evaluation

The Tennessee prison system, like prison systems in many jurisdictions, came under intense capacity
pressures in the 1980s that resulted in litigation (Grubbs v. the State of Tennessee, 1985). As a result,
the state legislature approved a substantial building program that started in 1985 and resulted in the
building of six prisons along similar architectural lines as well as a special needs facility. In 1991, the
state adopted legislation enabling the contracting out of correctional services to private contractors. A
decision was made to turn over one multi-custody facility to a private contractor (Corrections
Corporation of America as it turned out) to see what could be learned about best practice. The
enabling legislation required a research component to assess quality and cost (Tennessee Select
Oversight Committee on Corrections 1995). As stated:

TCA 41-24-105 (d) The contract may be renewed only if the contractor is providing at
least the same quality of services as the state at a lower cost, or if the contractor is
providing services superior in quality to those provided by the state at essentially the
same cost.

As a result, a bi-partisan committee from both houses of the General Assembly, the Select Oversight
Committee on Corrections (SOCC), brought together staff from the Tennessee Department of
Correction (TDOC) with executives from CCA to formulate a methodology for conducting the quality
and performance assessment. With the assistance of the Vanderbilt Institute of Public Policy Services,
formal meetings between TDOC and CCA produced a comparative methodology that was admittedly
not an academic research project, but it fulfilled the requirements of the legislation. Importantly, both
the public and private sectors agreed to the essence of the comparative methodology. Essentially, the
process entailed that an audit/compliance check would provide the basic methodology for comparing
the South Central Correctional Center (SCCC) operated by Corrections Corporation of America
(CCA) with the two state-operated facilities, the Northeast Correctional Center (NECC) and the
Northwest Correctional Center (NWCC). The three facilities chosen for comparison were all based on
the same general architectural design as discussed above. SOCC wanted to insure a “level playing
field” for all three facilities, consequently, in addition to similar physical design, all facilities came on
line at approximately the same time. By mid-1992, all three facilities were operational.
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There were six elements in the comparative methodology used, although only three of the elements
actually received weight in computing the final aggregate $édilee audit portion counted for 60

percent of the total score. A list of 200 elements was compiled. Joint teams comprising staff from both
TDOC and CCA conducted the audits. Ratings of compliance in the areas of Administration, Safety
and Conditions, Health Services, Mental Health, Treatment, and Security were compiled as well as an
overall rating of compliance. Two inspections were held at each of the three facilities. In general, the
results showed comparable levels of performance at each of the institutions. On the first inspection,
the overall compliance rates for the two public-operated facilities (NECC and NWCC) were
respectively 90.67 percent and 90.08 percent. For the SCCC facility operated by CCA, the overall
compliance rate was 84.53 percent. Both of the public institutions scored slightly better than the
private facility, although the differences are modest. On the second inspection, the three facilities
were virtually identical with 95.28 percent and 97.23 percent compliance at NECC and NWCC,
respectively, and 97.48 percent compliance at SCCC.

A security and safety index was the second element that received weight, and accounted for 25
percent of the final aggregate score. The parties agreed not to assign an objective score on this
dimension, even though the factors considered included disciplinary reports, use of force, assaults
(both inmate-on-inmate and inmate-on-staff), deaths, injuries, escapes, and a residual category for
other security and safety concerns. SOCC felt that scoring this area relied too heavily upon
professional judgment. The working assumption used in the evaluation was that all institutions were
in full compliance with safety and security standards, and the review would only note deficiencies in
safety and security practices.

As might be expected, even though the evaluation reports on differences in the factors of safety and
security, the conclusion is pretty mild. “Each of the institutions met the security and safety
requirements of the two annual inspections and an ACA audit. Their respective scores were
exceptionally high and almost identical. The administrative choices of how and when to use force,
how to dispose of disciplinary charges, or how many disciplinary tickets to write is really the
prerogative of management. However, in reviewing the entire period, in our judgment there was very
little difference in security and safety among the three facilities” (Tennessee Select Oversight
Committee on Corrections 1995: 56).

The final element that received weight (15 percent) was an index of programs and activities.
Generally, this was a review of the numbers of inmates in education programs and work status. The
indicator that received the most attention in the report was inmates in job waiting status. Because of a
lack of an operational industry program at SCCC (operated by CCA) and NWCC by the second year

47 The elements not used were the nature of inmates, professional standards, and a survey of staff and inmates. Agepoed in the
there is a need to make level-playing field comparisons, and as such, a need to control for the nature of inmates. ldomaever, thi
not done, and the report showed that there was substantial variation in inmate characteristics at the three facilitieple;ef7exa
percent of the inmates at SCCC (operated by CCA) were black, as compared to 22.6 percent at NECC and 78.2 percent at NWCC.
While these percentages may reflect the racial backgrounds of the regions of Tennessee where the prisons are locatsd, the priso
themselves are hardly comparable on this item. Similar differences were noted for custody classification of inmates.

The professional standards, those set by the American Correctional Association (ACA), State Fire Marshal reports, State Educati
Department, and local and state health and sanitation standards, were considered minimum standards. However, the eatétitesns cr
discussed above closely mirror items of concern in CCA accreditation inspections.

The surveys were intended only to provide subjective measures of satisfaction from staff and inmates and to providedansights in
operational issues.
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of operation, these two institutions had higher percentages of inmates in job waiting status. At the
time of the review, SCCC was not in compliance with the policy that inmates job structures comprise
6 hours. CCA responded, though, that they changed their practice to be in compliance.

In determining a final weighted rating score to compare the institutions, the scores on security and
safety as well as program and activity were meaningless as all three institutions received the
maximum number of points on these scores. The only scores that differed among the three institutions
were for the percentage of compliance captured in the second audit. The scores for the first audit
(where CCA scored lower than the two public facilities) were not used. Since the CCA facility had a
slightly higher compliance rate (97.48 percent as compared to 97.23 at NWCC and 95.28 at NECC), it
came out slightly higher on the final weighted score (finals scores: SCCC, 98.49; NWCC, 98.34;
NECC, 97.17). But as SOCC (1995: 68) noted, “In reviewing the ratings we considered the range of
difference of up to 3 percent among the three facilities as essentially comparable. Therefore, our
conclusion was that all three facilities were operated at essentially the same level of performance.”
Despite this conclusion, the New York Times ran an article at the time the Tennessee evaluation was
released that concluded that there was strong evidence that CCA ran a better facility than the two
public comparisons in terms of quality and cost (Butterfield 1995).

The Tennessee evaluation is often cited as one of the more sound methodological attempts at
comparing private and public prisons. For one, it compares institutions that were of a similar
architectural design, were opened at about the same time, and were designed to house inmates of
similar custody levels. Nonetheless, there are some serious shortcomings to the Tennessee evaluation.

First, the review is based solely on operational audits of the three facilities. This means that no
performance measures were used in actually comparing the prisons, even though some attempt was
made to gather performance data related to inmate misconduct, programs provided to inmates
(primarily education), and the like. Generally, the position taken was that on the measures that could
be developed as performance indicators (measures of safety, security, and program activity), there
were no differences among the institutions. All institutions were comparable and received the
maximum number of points in these areas. However, even a cursory examination of the actual tables
presented on misconduct, education, and the like makes this conclusion suspect.

Second, it is not clear that the facilities provide an apples to apples and oranges to oranges
comparison. Even though all three facilities were multi-custody, they housed quite different types of
inmates in terms of the socio-demographic characteristics reported, age and race, criminal history, and
custody classification. Of course, these differences did not have as much impact upon the Tennessee
evaluation as they would have if factors other than operational compliance had been used to calculate
the final weighted scores of performance.

Third, the evaluation is a one-shot comparison even though data were collected over two years. For
whatever reason, the compliance data from the first audit at each institution is reported but not used in
determining the final comparative scores.

Fourth, only a single source of data, the compliance audit, was used to construct the final scores for
the three institutions. As mentioned previously, this flows post hoc from the decision to award all
three institutions the maximum number of points on safety and security as well as programs and
activities. It is not that multiple data sources were not compiled, it is that they were ineffectively used
(if used at all) in drawing the final comparisons between the private prison and the two public prisons.
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Fifth, there was no attempt to document how the private sector had employed innovations in
maintaining or improving quality while at the same time holding down or maintaining costs. There is
not even any reference as to how the respective institutions were staffed. While not stated directly in
the report, it even appears that private sector innovation was deliberately thwarted by making the
private sector provider, CCA, abide by TDOC policy in running SCCC. In other words, it appears that
Tennessee took the position that SCCC was simply another TDOC facility, to be run by TDOC policy,
and that CCA would simply be given the opportunity to see if they could out-TDOC the TDOC. If this
were the case, then obviously this limits the knowledge that can be gleaned about the benefits of
privatization. Additionally, the design of the facility was set by the state, and the private contractor
(CCA) did not have the opportunity to incorporate potential design efficiencies into the facility.
Presumably, though, design considerations would impact more upon cost than quality.

Finally, there is no mention in the evaluation about the consequences of privatization for the TDOC
and how TDOC operations may have changed.

Washin gton State Review

As part of a wider inquiry into the privatization of government services, the Legislative Budget
Committee (LBC) of the state of Washington was asked to submit a report by January of 1996 on the
feasibility of privatizing Washington State Department of Corrections facilities. Part of the feasibility
study included an examination of quality issues.

The researchers did not collect original data for their assessment of the impact upon quality created by
contracting for correctional services. Instead, they reviewed studies conducted by Logan (1991) and
the Tennessee Select Oversight Committee (1995). Both of these studies are reviewed at length
elsewhere in this report.

The LBC also performed cost analyses of public and private prisons in Tennessee and Louisiana.
They collected published data for conducting this component along with additional data from the
respective state agencies and private contractors. The LBC researchers also went onsite to observe
operations. While we are not concerned with the cost analyses here, they did make some qualitative
observations about operations in Tennessee and Louisiana. It is these observations that are of interest
here.

Review of Quality

The LBC researchers concluded that the Logan (1991) and Tennessee (Tennessee Select Oversight
Committee on Corrections 1995) studies demonstrated no significant differences in quality between
the publicly and privately operated prisons. They actually do not provide any information about how
they reached this conclusion. This is surprising since their conclusion is at odds with Logan’s claim
that the private contractor provided better quality than the state and federal prisons in his study.
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Qualitative Observations of Operations in Louisiana and Tennessee

The LBC researchers examined several questions to address the issue of whether similarities exist
between the inmate populations and behaviors both within and between states. The LBC sought to
examine whether the experiences with privatization in Louisiana and Tennessee could be generalized
to the state of Washington, and this led to the inter-state comparisons. For our purposes, the within
state comparisons are of more interest as they address how the private and public prisons compared in
Louisiana and Tennessee.

The LBC researchers concluded that inmates in the public and private prisons within each state
behaved about the same. They based this conclusion in part upon an examination of the number of
escapes, the major infraction rate, the minor infraction rate, and the percentage of inmates in school.
In part, though, it appears that the conclusion was based upon subjective evaluations. The LBC
researchers note that “(t)here were comments made to us in both Louisiana and Tennessee about a
belief of under reporting of infractions and incidents at the private prisons, but headquarters
administrators said they thought all of the prisons were safe and secure” (Thomas, Gookin, Keating,
Whitener, Williams, Crane, and Broom 1996: A4-4). In fact, in Louisiana, both the major and minor
infraction rates were higher at the state-operated prison, although little emphasis is given to this fact.

Other areas briefly covered in the Washington study are demographic and criminal history
characteristics of inmates, classification policies, inmate idleness, and program opportunities. Most of
the relevant comparisons for these factors were between states. However, the LBC researchers did
note that the private prison in Louisiana run by CCA had a lower percentage of inmates enrolled in
education as a result of CCA losing federal grant monies upon which they were dependent. Otherwise,
the public and private prisons were seen as fairly comparable. As the LBC researchers note: “The
prisons we visited appeared clean and orderly. ... Staff were professional both in appearance and
performance. There did not appear to be major differences in operations.” (Thomas et al. 1996: A4-9)

There are several shortcomings to the LBC report with regards to quality assessment. First, the LBC
review depends upon reviewing performance data (such as escapes, infractions, etc.), but it is not clear
how the individual data elements were pulled together to reach a general conclusion. Likewise, even
though there is recognition that reported incidents depend upon the nature of inmates and reporting
procedures, there was no attempt to adjust rates for these factors.

Second, as discussed in the reviews of the studies by the Tennessee Select Oversight Committee
(1995) in Tennessee and Archambeault and Deis (1996) in Louisiana, the evaluations do seem to
provide more apples-to-apples comparisons than are generally found in other evaluations. However,
unanswered questions remain about how much the institutional averages for inmate behavior are
influenced by race differences (e.g., Tennessee) or classification differences (e.g., Louisiana).

Third, the analysis does not address the time dimension. Generally, even though they review data from
two separate states, the data are for a single point in time. This does not allow for an assessment of
how quality in the public and private sectors may vary over time.

Fourth, there was no systematic attempt to obtain information on sources of innovation available to
private sector operators to improgeality. This was not the case for private-sector costs. The LBC
does attempt to disaggregate sources of cost savings for private-sector operators into savings from
using different staffing patterns, savings from providing different employee benefits, and savings from
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salaries. In general, they claim that the private-sector operators use staff in more than one area, and
they have more flexibility in using staff. In addition to providing little detail about these claims, the
LBC researchers do not go on to discuss how these changes affected quality in the respective prisons.

Finally, there is only limited information on the impact of privatization on public-sector operations in
Tennessee and Louisiana, and most of those insights pertain to costs. In noting that the cost savings in
Louisiana have become smaller over time, the LBC offered this possibility (but no direct evidence):

One explanation for the convergence of costs over time may be the effect of
competition. This is an argument made by the private companies that was also
mentioned by some state correctional officials. Lean budget years may also have
made a difference. For some years the inflationary increases built into the private
contracts has been greater than the increases in the corrections budget. So while the
per diem cost for the private prisons has inflated, it has not inflated for the public
facility (Thomas et al. 1996: 12).

It is worth emphasizing that the Washington State study is a presentation and analysis of data that can
also be found elsewhere (Archambeault and Deis 1996; Tennessee Select Oversight Committee on
Corrections 1995). While the results of the LBC study generally mirror those of the Tennessee Select
Oversight Committee about the experiences with privatization in Tennessee, the LBC conclusions
about the experiences in Louisiana conflict with the data analysis presented by Archambeault and
Deis (1996).

Arizona Evaluation

The Utah-based firm Management and Training Corporation (MTC) won a contract from the state of
Arizona in 1993 to operate a 450-bed minimum security, mixed gender institution. The institution is
now known as the Marana Community Correctional Treatment Facility. MTC began receiving inmates
in October 1994. Generally speaking, the contract stipulates that MTC run the Marana facility in a
manner similar to that in which the state would have operated the prison. MTC must abide by all
applicable policy stipulating how Arizona state prisons are run (Nink 1998). By law, the contract with
MTC could not be renewed unless there was evidence of either 1) cost savings and comparable quality
or 2) comparable costs and superior quality. Dr. Charles Thomas was selected to conduct the
corresponding evaluation.

Thomas was faced at the outset with a number of serious methodological problems. First, the Marana
facility is a dual gender facility, but there are no dual gender facilities operated by the state of Arizona
to serve as a point of comparison. Twenty-two percent of the inmates incarcerated at Maranna are
female. Second, the prisoner population profile is different from those of the publicly operated
minimum security prisons in Arizona. In particular, Marana houses a much higher percentage of DWI
inmates (24.8 percent) than is true of all other Arizona facilities (with the exception of Papago, 98.9
percent, which is almost exclusively a DWI center). Also, the Arizona Department of Corrections
contractually agreed not to send to Marana prisoners who “have serious or chronic medical problems,
serious psychiatric problems, or are deemed unlikely to benefit from the substance abuse program”
(Thomas 1997a: 7! Third, the classification of the inmate population “tilts” toward being less

serious at Marana than at the other Arizona facilities (Thomas 1997a: 106). In particular, all of the
inmates at Marana are public risk 1 or 2 inmates (with 1 being the lowest risk), as they are, for the
most part, at the other Arizona prisons. However, whereas the other Arizona prisons have inmates
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with internal risks greater than 2 (i.e, inmates who require more supervision), Marana has practically
no inmates with an internal risk factor greater than 2 (Thomas 1997a: Appendix A, Table 3: A9). This
is important as higher risk classification scores are generally predictive of misconduct. In other words,
14.11 percent of public risk level 1 or 2 inmates at publicly operated Arizona prisons have an internal
risk greater than 2. Only 0.24 percent of the inmates at Marana have a similar classification. Fourth,
the contract with MTC calls for providing a “heavier” load of programming to Marana inmates than is
the case in publicly-operated minimums. And, finally, the physical design of Marana is unlike that of
other Arizona facilities, primarily because it is newer.

Within these constraints, Thomas decided to compare cost and quality performance measures at
Marana against the average for all minimum security institutions under public operations. Arguably,
Thomas did not have many good options, but it is not clear that the choice he made is completely
satisfactory. Very different types of institutions make up the full contingent of minimum security
facilities in Arizona. We reserve this discussion for later. As Thomas notes in his chapter on
comparing quality, “Any or all differences could be caused by nothing more or less than the
fundamental dissimilarities between the Marana Community Correctional Facility and the fifteen
state-operated facilities” (Thomas 1997a: 108).

Even recognizing the serious limitations to the study, Thomas drew 13 conclusions from his study, 7
of which pertain directly to the issues associated with quality as determined in the Arizona evaluation.
We largely ignore Thomas’ review of existing literature on quality comparisons as the relevant studies
that Thomas reviewed are also reviewed as part of this report. We also exclude his conclusions about
cost. Thomas’ seven conclusions about quality of operations in Arizona are worth reporting in full,
however. They provide the basis for our examination of the methodological issues raised in the
Thomas study. The conclusions appear in full in both the Executive Summary and body of the report
(Thomas 1997a: ii-iv, 157-159):

Conclusion #4: There is a high risk that operating cost and performance comparisons
of the Marana Community Correctional Treatment Facility could yield misleading
results because there is no state-operated prison in Arizona that houses inmates
similar to Marana or runs similar programs.

Conclusion #7: The performance comparison on the dimension of protecting the
public safety interest as measured by the frequency of escapes, major disturbances,
and injuries caused to visitors revealed that the record for the Marana Community
Correctional Treatment Facility was superior to that of the state-operated Level Two
(minimum) prisons.

Conclusion #8: The performance comparison on the dimension of protecting staff and
prisoners from the risk of personal injury or death caused by homicide, battery,
assault, and arson revealed that the record of the Marana Community Correctional
Treatment Facility was superior to that of the state-operated Level Two prisons.

Conclusion #9: The performance comparison on the dimension of educational,
treatment, and work programs resulted in a best professional judgment that the
dissimilarities between the programs offered at the Marana Community Correctional
Treatment Facility and those found at the state-operated Level Two prisons were so
great that no fair comparative conclusions could or should be reached.
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Conclusion #10: The performance on the dimension of compliance with professional
standards as measured by routine Department performance audits, litigation initiated
by either prisoners or staff members, inmate grievances, and compliance with in-
service training requirements for staff members revealed that the overall record of the
Marana Community Correctional Treatment Facility was superior to that of the state-
operated Level Two prisons.

Conclusion #11: A balanced consideration of the entire set of individual performance
indicators revealed that the overall performance record of the Marana Community
Correctional Treatment Facility was superior to that of the state-operated Level Two
prisons.

Conclusion #13: Notwithstanding the conclusion that, when compared with all state-
operated Level Two prisons, the quality of performance at Marana was superior to
that of the state-operated prisons, it was found that one or more individual state-
operated prisons had performance records that were equivalent or superior to that of
Marana.

Thomas justified drawing these conclusions by pointing to the necessity to have the information for
policy purposes (Thomas 1997a: 103). Also, he claimed that the limitations cause the findings only to
have “fuzzy” rather than “crisp” edges (Thomas 1997a: 104).

Nonetheless, Thomas recognized the risk associated with the comparisons he makes and that while
Marana fared the best in his comparisons against the average for Level Two prisons in Arizona, some
individual prisons had better performance measures than Marana. To Thomas’ credit, he did report the
performance measures individually for the 15 publicly-operated prisons.

Of the conclusions about quality listed above, Conclusions 7, 8, and 10 are based on direct
examination of data presented by Thomas. As such, we review each of these conclusions in more
detail. Thomas’ other conclusions regarding quality are more subjective or global, and we do not
discuss them specifically, although these quality conclusions (Conclusions 4, 9, 11, and 13) are
reviewed in general.

Conclusion 7, the conclusion about public safety, is based on comparing rates of major incidences,
escapes, and injuries to visitors. Thomas concluded that Marana’s performance was “superior.”
However, as Thomas noted, none of the facilities (including Marana) had a single major disturbance,
only 4 escapes occurred at the 15 state facilities (3 from Papago where the DWI cases are
incarcerated) while there were none at Marana, and no injuries to visitors were reported at any
minimum security prison (including Marana). None of these findings are surprising given that the
facilities house minimum security inmates. What is surprising is that Thomas concluded, even with
the cautionary remark in thedyof the report that “readers must refrain from making more of this
difference than is fair and reasonable” (Thomas 1997a: 111), that Marasapeai®rto the state

facilities because 2 of the 15 state-run facilities had escapes.
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It seems that reasonable commentators could conclude that Marana was exactly equivalent to 13 of the
15 state-operated facilities on the dimension of public safety, and that Marana -- and the 13 publicly-
operated prisons -- were marginally better than two of the publicly operated facilities. The term

marginal seems appropriate because there was a difference on only one of the three indicators, and the
frequencies for the one indicator were not unusual. While escapes are rare, they do nonetheless occur
(from private as well as public prisons).

Similar problems exist for Conclusion 8 about protecting staff and inmates. Thomas again gave ample
warning about the tenuous nature of his conclusion, nonetheless concluding that Marana was superior.
The rates of the types of serious misconduct considered by Thomas are very low at any minimum
security prison. In essence, most of the forms of misconduct (like inmate-on-inmate assault), occurred
only a few times -- if at all -- and at a limited number of institutions. Thus, comparisons of Marana to
15 other facilities is fraught with difficulties, especially when one considers that 22 percent of the
inmates at Marana were female, a group with low rates of the types of misconduct considered.

In addition to Marana, three publicly operated facilities had perfect records on offenses related to
protecting staff and inmates from serious injury. Two of the three publicly operated facilities (Globe
and Maricopa) housed male inmates.

Thomas reported the rates of all Type A offenses (serious) charged and found guilty at each of the 16
prisons in his study. (He also reported comparable information for the less serious Type B and Type C
offenses, but we ignore these for our purposes, since less serious offenses typically involve a great
deal of discretion and, therefore, are often unreliable indicators of the “true” underlying pattern of
misconduct). What is interesting about the Type A offenses is that they occur often enough to provide
some confidence in the respective rates, although collapsing all serious offenses together means
information is lost about what types of offenses are being reported at the respective institutions.

The rate at which Type A offenses are charged at Marana (0.33) compared very favorably to the rate
(0.55) for the average of the 13 publicly operated facilities listed in Table 6 (Thomas 1997a:
Appendix A, page 12). Nonetheless, in addition to the two female minimum-security institutions, two
other male institutions (Globe and Piacho) had lower or comparable rates of Type A offenses (0.20
and 0.33 respectively). When we factor in that 22 percent of Marana inmates are female and females
commit almost no Type A offenses (the rates for charging inmates at the female prisons in Arizona
were 0.04 and 0.00), the rate of 0.33 at Marana is not as impressive.

Assuming that the 22 percent of the females at Marana were charged with Type A offenses at the rate
of 0.04 (the highest rate noted in an Arizona female, minimum-security prison), then males at Marana
were charged for Type A offenses at the rate of 0.41. At this adjusted rate, we see that Globe and
Piacho compared favorably to Marana, as did San Pedro where the rate was 0.37. This still means that
Marana was doing well, with a lower rate than 8 of the male, publicly operated minimum-security
facilities. Nevertheless, Marana was higher than 3 of the publicly operated males facilities, and it was
obviously higher than the rate at the two publicly operated female facilities. At best, Marana is
comparable to the best public facilities, but it is hard to argue that Marana is superior if we trust the
data on Type A offenses.

Regarding Conclusion 10, the factors considered included the comprehensive annual quality audits
conducted by Arizona DOC (including an audit of Marana), litigation filed against the prison, inmate
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grievances, and compliance with staff training requirements. Marana was the only minimum security
institution that did not receive an overall rating of excellent on the audit. Thomas implied, however,

that the internal audits may have been stacked against Marana. Regarding litigation, there were only
14 lawsuits initiated by prisoners. This involved inmates at 8 of the 15 publicly operated facilities and
none at Marana. There were two lawsuits initiated by staff, both at publicly operated prisons. For the
rate of inmate grievances, the rate at Marana (0.26 per 100 inmates) was second only to Papago where
the rate was 0.20. On the dimension of training, there was no difference between the publicly operated
prisons and the Marana facility operated by MTC.

Despite the mix of evidence on performance -- including the fact that Marana did not score as highly
as some state-run facilities, that some kinds of infrequently occurring events transpired at some of the
fifteen state facilities but not at Marana (e.qg., litigation), and the problematic audit review -- Thomas
nonetheless concluded that, on balance, a superior ranking “must” be assigned to Marana.

Thomas was faced with a host of methodological problems, some of which may have been
insurmountable. Nonetheless, an evaluation was mandated before the contract could be renewed, and
as Thomas correctly noted, the conditions of policy reviews seldom meet the pristine conditions of
laboratory research. In this context, let us review then how this research effort fulfills the conditions

of sound comparative research.

First, the review seemed to use both performance and audit data, relying most heavily upon
performance data. The audit data came from the normal audit cycle of the Arizona Department of
Corrections. As such, the audit data are suspect as Thomas implied in his analysis. Unlike the audits
performed as part of the Tennessee evaluation (Thomas 1997a: 73), where the protocols were
developed by both public and private officials, and where audit teams were comprised of members
from both the public and private sectors, the Arizona auditors were all Arizona Department of
Corrections employees conducting a standard Department of Corrections audit. At the very least, this
creates the appearance that bias may have been built into the audit of Marana. In our opinion, Thomas
was correct to not emphasize the audit results in his analysis. However, we are not so sanguine about
his uses of the performance data, as noted in the review above.

Second, it is abundantly clear that this evaluation does not provide an apples-to-apples comparison.
Thomas himself was aware of this fact, as was the Arizona Department of Corrections when they
contracted for the evaluation. It seems there was no comparable facility to Marana in the entire
Arizona prison system. Still, this does not justify the strategy Thomas followed of comparing the
Marana facility to the average of the other publicly operated facilities. If an average had been used, it
should have been an average of facilities that most closely resembled Marana. Using Thomas’
approach, the comparisons are not that informative. More informative are the comparisons made in
the body of the text of Marana to individual state facilities, but these comparisons do not provide the
basis for the findings presented in his 13 conclusions. For the most part, the 13 conclusions presented
by Thomas are based upon comparisons of Marana to the averages for the 15 publicly operated
facilities with the exception that Thomas does point to the facility-by-facility comparisons as
conditioning the other conclusions (see Conclusions 4 and 13).

Third, the study suffers from being a one-point-in-time comparison. A problem not noted above, but
which may be relevant, is the timing of the study. Generally, the Marana facility was in an activation
phase for most of the course of the study, which probably had some influence upon the types of
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behaviors observed there. Whether patterns noted for this time period will hold as the facility matures
is unknown.

Fourth, there was no attempt to document how MTC employed innovations to facilitate changes in
quality (or cost for that matter). In part, this inattention may have resulted from the model of
privatization followed in Arizona. Basically, the State of Arizona has taken the position that a private
contractor should be given the opportunity to demonstrate it can out perform the state in running an
Arizona prison according to Arizona Department of Corrections policy. Some states take the position
that a private contractor should be given a great deal of flexibility and freedom in developing its own
foundation of policy and procedures, while holding the contractor to some minimum standards such as
those developed by ACA. While their approach may make some things easier for the Arizona
Department of Corrections (conducting audits for one thing), it certainly provides little room for the
private contractor to innovate. This means that differences in quality must arise from better
performance by the private contractor’s line staff and management.

Fifth, there was no attempt to assess whether the operation of the Marana facility by MTC has brought
about system changes to the Arizona Department of Corrections.

Louisiana Evaluation

The State of Louisiana has funded an evaluation of its prison privatization efforts. Archambeault and
Deis (1996) have produced a report comparing 3 institutions which have the same architectural
design, accommodate approximately the same number of inmates, were built and activated at
approximately the same time, are located in rural areas of the state, and house inmates of comparable
security levels. Allen Correctional Center is operated by Wackenhut Corrections Corporation (WCC).
Avoyelles Correctional Center is operated by the Louisiana Department of Public Safety and
Corrections, and Winn Correctional Center is operated by the Corrections Corporation of America
(CCA).

The primary purpose of the Archambeault and Deis evaluation was to compare the two privately
operated and one publicly operated facilities on measures of cost and performance. The performance
data used in this report came primarily from official records normally reported to the Secretary of
Public Safety and Corrections by all adult correctional institutions within the state. The researchers
made one field visit to each of the three sites. Based on the site visits and supporting documentation,
Archambeault and Deis characterized the management philosophies existing at the time of the study.
They rated the Wackenhut operated facility as most authoritarian, the publicly operated facility as
intermediate, and the CCA operated facility as the least authoritarian of the three. At the time of the
study, WCC employed 335 staff, the public facility 384 staff, and the CCA facility 340 staff. The

CCA facility employed more women and minorities than the other 2 prisons, while the public facility
employed predominantly white and male staff.

According to Archambeault and Deis, the Louisiana Department of Public Safety and Corrections
Secretary, Richard Stalder, standardized the policies and procedures of the three prisons in 1992 and
instituted a common reporting procedure that was used by the evaluators as their primary source of
data.In a letter to Archambeault, written by Robert C. Thomas, the Principal Management
Auditor/Supervisor for the State of Washington’s Joint Legislative Audit and Review Committee,
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Thomas expressed his concerns about the validity of the reporting mechanism (Thomas 1997b). In his
letter, Thomas raised the possibility that “...different incentives can be at work in the private facilities
than in the public facilities (p. 3).” Although we agree with this criticism, without further

information, it is difficult to sort out the relationship between reporting incentives and the actual
behavior underlying these reports. While private prisons may have an incentive to under report
unfavorable incidents to bolster the impression that they are performing well, there is a
counterbalancing incentive for private prisons to report all significant incidents as failure to report
could provide grounds for contract termination. On the other hand, a public facility may want to over
report incidents as an argument to receive more resources, unless the public facility is in
“competition” with private sector providers of prison services.

Because it is difficult to disentangle accurate reporting from this subtle incentive structure, we assume
for the present purposes that the reporting mechanism is a true reflection of underlying conduct.
Nonetheless, we prefer that reporting mechanisms occur more as a by-product of institution operations
than as an additional requirement. As an example of what we mean, consider two separate reporting
mechanisms used by the Bureau of Prisons for representing serious inmate misconduct. One
mechanism is similar to the one adopted by Louisiana. On a daily basis, institutions report any serious
incident (e.qg., fire, serious assault, disturbance) to both the Regional and Central Offices. There is a
certain amount of discretion in what people choose to report. The second mechanism of reporting
these incidents occurs as a by-product of the normal adjudication process that occurs in the Bureau of
Prisons institutions. A serious assault will typically result in an administrative action culminating in

an adjudication of the misconduct by a disciplinary hearing officer (assuming that the assailant is
known). Whether or not there is a sustained finding (conviction), all of the procedures and actions will
be recorded in an automated database of disciplinary hearings. The Bureau is able to cull aggregated
information on disciplinary actions for any and all of its institutions from this individual level

database. We have data demonstrating that this latter mechanism has much less reporting discretion
than the former.

To establish comparability of the three institutions, Archambeault and Deis assessed information on
the physical plant, its history of expansions, State-imposed policies and standards, comparability of
ACA standards, and the number and ethnicity of inmates during the evaluation period. While
acknowledging that a limitation of their study was that they lacked information on the characteristics
of the inmate populations, the evaluators minimized this limitation by stating that an “ideal evaluation
design” would include such data. We would characterize information on the characteristics of the
inmate population as fundamental in a comparison of institution performance measures. Almost every
institution performance measure used by Archambeault and Deis was a summary or aggregate
indicator of individual performance data. Since it is well known that inmate behavior whether
prosocial or antinormative is strongly correlated to criminal history, demographics (age, race,
ethnicity), and other social and actuarial predictors, these background data are a sine qua non of valid
institution performance comparisons. What may appear to be differences in institution performance
may be nothing more than differences in the background characteristics of inmates housed in the
different institutions that predispose them toward more or less favorable behavior.

Over 200 measures were collected and analyzed by Archambeault and Deis. These measures covered
issues about safety, risk, effectiveness, performance, and cost. The data covered several years (fiscal
years 1992 through part of fiscal year 1995) and represented monthly occurrences of the phenomenon.
Typically, the researchers would compute an average of the monthly data and use that average as the
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performance indicator. In some cases, the researchers compared averages for different periods of time
when they thought changes in reporting or other artifactual problems might influence the data.
Unfortunately, the researchers did not capitalize on the trend data to evaluate performance over time.

The performance measures included data on escapes, assaults on staff and inmates, assault outcomes
(i.e., whether they involved serious injury), sex offenses, aggravated sex offenses, institutional
disturbances, deaths due to violence, suicide, or iliness, disciplinary actions, gunshots, grievances,
drug tests, communicable diseases, inmate education and vocational training participation, GED’s
earned, basic literacy, college participation, and various indicia of medical care. Staffing data

included use of sick and maternity leave, resignations, and grievances. Each performance measure was
analyzed separately; however, scales of these measures were also constructed and analyzed.

As an example of how Archambeault and Deis evaluated the three institutions, consider the first
performance measure—escapes from the institution. Over the study period, the public institution
reported no escapes, the CCA-operated facility reported 5 escapes and the WCC-operated facility
reported 3 escapes. Archambeault and Deis submitted the month-to- month data to an analysis of
variance and contrasted the three average escape rates using a Scheffe post hoc comparison technique.
Using these methods, there was no statistical difference among the average of the monthly escapes
over the study period. The F- and Scheffe tests used by these researchers were probably inappropriate
techniques to compare such rarely occurring events and since they were measuring population
differences, not samples, the use of any statistical test to compare the averages may have been
inappropriate. Even more important is the interpretation of the absolute differences in the number of
escapes for the 3 institutions. Protecting the public is one of the most significant missions of a prison
system and clearly the public institution was doing a much better job than either of the two private
institutions. The researchers do acknowledge the public institution’s superiority but also claimed that
“each of the three prisons are fully meeting the obligation of protecting the public (p. 121).” From our
point of view the two private prisons were deficient in this obligation.

In chapters V through X of their report, Archambeault and Deis analyzed the remainder of nearly 200
performance measures. This was clearly an ambitious assessment of the comparative quality of the
three institutions. On some of the more important dimensions, data were also collected and reported
on the four other adult correctional institutions in Louisiana: Hunt, Dixon, Angola, and Wade.
Comparisons involving all 7 institutions were made primarily on serious misconduct such as escapes,
serious assaults on staff, inmate on inmate sex offenses, other serious inmate offenses, and
institutional disturbances. While the three primary comparison sites had almost identical inmate
population counts over the period of this study, the other four institutions used in some of their
comparisons had widely discrepant population counts. It appears to us that Archambeault and Deis
reported these performance measures without accounting for the large differences in the average
monthly inmate populations of the other four comparison institutions. Angola had an average monthly
inmate population almost 4 times as high as the 3 comparison institutions. Another institution, Wade,
had an average monthly population almost 20 percent lower than the 3 comparison sites. The
comparison of raw averages is meaningless given the huge disparity in the monthly inmate population
counts.

Since these serious misconduct measures were important indicators and the raw data were available,
we re-computed the performance measures by taking the data reported in Archambeault and Deis and
dividing the average monthly counts by the average monthly inmate population then multiplying the
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result by 1,000. This results in a performance measure that is an average monthly rate per 1,000
inmates. A completely different picture emerges when you compare the raw counts, i.e., the average
number of incidents versus the rates adjusted by the average monthly population. Table 1 represents
the monthly counts, Table 2 the rates. Whereas Archambeault and Deis reported that the risk of
assaults by inmates on staff resulting in serious injury is marginally higher at the public facility than

the two privately operated facilities, Table 2 indicates that at least one other public facility had an
equally low rate of such assaults. The data in Tables 1 and 2 represent information on staff and inmate
safety. We are not confident that a statistical test is warranted, thus, for each performance indicator,
we have color coded the best rate in blue, the second best rate in green, and the worst rate in red. It is
clear that when the data are represented as counts, Dixon (public), and perhaps Allen (WCC) and
Avoyelles (public), were the best performing institutions on these performance indicators. Angola
(public) was the worst by far. Looking at Table 2, using the more appropriate rates, Dixon (public)

was still the best, Hunt (public) perhaps the second best, and Angola (public) -- while still the worst --
did not look nearly as bad. It is not clear why the penitentiary at Angola should be included in any of
these analyses, since by reputation, this facility houses the most hardened prisoners in the Louisiana
system. Data on the background characteristics of these inmates would go a long way toward
answering these issues of comparability.

We have also included other counts and rates in Tables 1 and 2, for which there is no information
reported by Archambeault and Deis on the other public institutions, as well as information on total
disciplinary actions and gunshots. We did not color code disciplinary actions and gunshots because,
unlike Archambeault and Deis, we are not convinced that lower rates indicate better performance.
Archambeault and Deis cite Clear and Cole (1997) who argue that high levels of disciplinary
infractions indicate staff and inmates are intolerant of each other. We can think of other scenarios in
which high levels of misconduct can be interpreted as a sign that management is strict about enforcing
rules but fair in the disciplinary process. Alternatively, low levels of misconduct may indicate a lax
environment, and tolerance of nuisance behaviors that invite more serious misconduct. Misconduct
data can be very misleading unless we are knowledgeable of the institutional context. Looking at
Table 2, we can see that Angola, which had the worst record with respect to serious incidents, had the
lowest overall misconduct rate in that time period. Dixon, which had the best record with respect to
serious incidents, had a total disciplinary rate intermediate to the lowest and highest rates among the 7
institutions. If misconduct were related to serious incidents, we would expect institutions with the
highest misconduct rate to have the highest serious incident rate. The data argue against any
conclusion that low rates of misconduct indicate better performance.

The urinalysis “hit” rate was another important indicator of institution safety and security although
Archambeault and Deis treat the indicator as a measure of health risk. The rate at which inmates are
randomly detected using drugs is an indication of the extent to which an institution is able to control
the importation and use of drugs. These data were only available on the 3 comparison institutions. The
data showed that the public institution was much more likely to use urinalysis to test for drugs and
that the random tests revealed that the public institution had far fewer inmates testing positive for drug
use than either of the privately operated facilities. Overall, these data seem to indicate that each
institution had certain safety and security deficiencies and each had certain strengths; however, the
best performing institution was a publicly operated one during the period of this study while the worst
was the notorious penitentiary at Angola. All of these conclusions should be tempered by the fact we
have no basis for determining whether these differences resulted from institution management or
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merely from housing inmates with different propensities toward violence and other serious
misconduct.

Other data were collected by Archambeault and Deis to indicate health risk. Information on
communicable diseases, including HIV infection and tuberculosis, were analyzed. Archambeault and
Deis used information on the incidence and prevalence of HIV and tuberculosis. They used various
indicators of HIV and AIDS which depended on the level of seriousness of the infection and the year
in which the data were recorded. For example, they separately assessed group |, groupllll, group
group IV-A, group IV-B, group IV-C, group IV-D, group IV-E, and the number of inmates receiving

AZT for fiscal years 1992-1993. In fiscal years 1993-1994, they categorized the infection into separate
subgroups that depended on the T-cell count and whether the cases were characterized as category A,
B, or C and levels 1,2, or 3. Similar measures were compiled on tuberculosis cases. The researchers
also created a composite health risk of these measures and included the drug testing measures. This
resulted in an index composed of 60 indicators.

They found that the WCC-operated facility had the highest medical risk score, the CCA-operated
facility the second highest, and the public facility the lowest. We question the validity of this

composite health risk predictor. Unless they could measure the quality of care delivered by the
different institutions, it is difficult to credit or fault an institution for its level of health problems.

Health problems can be related to the demographic characteristics of the inmate population and totally
unrelated to the health care delivery system at the institution. The drug assessment did indicate the
public institution had the lowest drug utilization rate and the highest use of random and total number
of drug tests and the lowest percentage of inmates testing positive among the random tests. This is
evidence that the public institution was actively combating drug use at least partly through the use of
testing.

In Chapter IX of their report, Archambeault and Deis assess the work environment of correctional
personnel. Their first set of indicators examines the relationship between the number of positions
allocated and the actual number of staff working on a daily basis. They found that the public

institution had more positions allocated to custody but a lower proportion of those positions were used
on a daily basis. In their comments, Archmbeault and Deis provide the explanation for this
discrepancy. When the public facility opened, many of the personnel transferred from other state
institutions. Employees with more tenure accrue more leave and therefore, more staff were needed to
cover the same shifts. Archambeault and Deis did not have sufficient data to investigate this
possibility.

Chapter X of their report examined the use of administrative remedy procedures by the inmates,
indicators of education and vocational opportunities, inmates’ medical duty status, and the number of
inmates evaluated and transferred to pre-release programs and community correctional centers. The
WCC-operated facility had the highest monthly total of administrative remedy complaints. The public
and CCA-operated facilities were almost identical in those rates. The public facility was the least
likely to accept a complaint.

The CCA-operated facility had the most complaints regarding medical care and quality of life. The
WCC-operated facility had the most complaints regarding property, legal issues, rules, threats,
communication, records, finances, institution programs, discipline, and classification. The public
facility had the most complaints about discrimination and protection.
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Data on program enroliment and completions in education and vocational training programs indicated
that the CCA-operated facility was doing a better job in providing educational and vocational training
to inmates than either the public or the WCC-operated facility. However, the authors noted that the
public institution involved more inmates and volunteers in the education process, had more inmates
enrolled who completed the basic literacy program, and had more inmates enrolled in college courses.
Archambeault and Deis concluded that the CCA-operated facility was far more effective in its
education performance than the WCC-operated facility or the public facility. This conclusion was
partly based on efficiency ratings in which the CCA-operated facility had higher rates of completions
on some indicators.

Finally, Archambeault and Deis collected data on the duty statuses for inmates and whether the
institutions screened inmates for transfer and community rehabilitation and work centers. The
CCA-operated facility had the mcoccurrences of screening and highest ratio of transfers to the
community centers. The CCA-operated facility also had the highest ratio and most inmates on some
form of limited duty status. In the absence of any additional contextual information, it is almost
impossible to make any sense of the limited duty status data.

Archambeault and Deis concluded that the two private prisons outperformed the public institution on
most of the performance measures, including critical incidents, safer working environment for staff, a
safer environment for inmates, judicious use of disciplinary actions, more efficient use of security
personnel, higher inmate program participation, and higher use of inmate transfer to community
settings. The public institution was credited with outperforming the private institution on measures of
escape, aggravated sex offenses, substance abuse, the breadth of education and vocational training in
the number of inmates served, and the breadth of treatment, recreation, social services, and
habilitative services to inmates.

As we have already noted, a re-analysis of the safety and security data using the information on all of
the Louisiana institutions shows that the public facilities were the best and the worst. However, this
conclusion and any other conclusion should be strongly tempered since Archambeault and Deis were
unable to collect information on characteristics of the inmate population that could have been used to
control for potential inmate population differences among the institutions. We suspect that the
penitentiary at Angola probably houses the most hardened and violent prisoners incarcerated by the
State and that there are structural reasons (both architectural and sociological) that make it a difficult
prison to manage.

In Thomas’ (1997b) letter (mentioned earlier), he was also critical of Archambeault and Deis'
conclusion on the role of privatization for other jurisdictions, although as far as we can tell, that
conclusion was misstated in the Thomas letter. Thomas wrote that Archambeault and Deis claimed,
“Private prisons have a definite place in any state’s total prison system (p. 3 of the Thomas letter).”
The closest comment we can find in the Archambeault and Deis report is the statement “Privately
operated prisons have a definite place in the planning of any state’s total prison system (p. 573).”
Thomas argued that the conclusion was unwarranted by the study and that a private alternative may
not be in the best interests of the state. In fact, the Archambeault and Deis conclusion was more
guarded and those authors went on to state that privatization of prison beds should be limited to
ensure that the incentive to compete is not lost.
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The intent of the Archambeault and Deis evaluation was strictly to compare the public versus the
private operation of the facilities. If there is an innovation to be found, it might be the staffing patterns
used by Corrections Corporation of America. The public facility used predominantly white (81.5
percent) males (76 percent). The CCA-operated prison used many more female staff (42 percent) and
many more minority staff (50.3 percent). The WCC-operated facility was somewhere in between,
using mostly white male staff (63 percent). Since staffing is one of the most important components of
correctional service, the use of more women and minorities might be considered an innovation if it
could be shown to be related to the successful management of the institution. If Archambeault and
Deis did point to an innovation it would have been the management philosophy of the CCA-operated
facility. They considered CCA'’s approach to be the least authoritative, involving staff in the
organizational decision making and giving “employees a vested interest in the overall success of the
prison organization ( p. 66).”

It was difficult to conclude how or whether the Louisiana public correctional system had changed in
any way in response to the privatization of its two facilities. The Secretary of Public Safety and
Corrections did introduce a reporting system to monitor all of the institutions; however, this system
might have been implemented in the absence of privatization.

New Mexico Evaluation

The discussion of the New Mexico evaluation is taken primarily from the report by Harer, Karacki,
and Gaes (1995).

Charles Logan has published, "Well kept: Comparing quality of confinement in private and public
prisons," as both a National Institute of Justice monograph and a condensed versidotnleof
Criminal Law and CriminologyVol. 83, pp 577-613, 1992). Logan's comparison of private and

public institutions is based on contrasting the operations of two women's prison in New Mexico and a
Federal institution. Women prisoners in New Mexico were originally housed in a state facility which
operated primarily as a diagnostic and orientation facility for men. To meet the needs of the female
inmates, a private facility was built and operated by the Corrections Corporation of America (CCA)
under contract to the state. Logan later collected a limited amount of data from a Federal women's
facility to do a comparison of all three kinds of operations.

In both his monograph and paper, Logan first outlined a theoretical model, the Confinement model,
which he used to form the basis for comparisons among the three institutions. He then proceeded to
develop institution performance indicators (IPI's) which represented the various dimensions of his
Confinement model. Logan's Confinement model is succinctly represented in his own words:

The mission of a prison is to keep prisoners--to keep them in, keep them safe, keep
them in line, keep them healthy, and keep them busy--and to do it with fairness,
without undue suffering and as efficiently as possible. (Logan 1992: 580)

Thus, the dimensions which Logan used to compare institutions were security, safety, order, care,
activity, justice, conditions, and management. We have little quarrel with Logan's conceptual
framework, although we believe there are critical goals not adequately addressed by this model. In
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Logan's approach to corrections, inmate programs are merely activities to "keep them busy." But, as
the mission statements of most modern correctional systems imply, rather than merely "to keep them
busy," prison programs are intended to provide inmates with a positive influence in their lives, afford
them the opportunity to improve their skills, and provide a socializing agent so that they come to
accept the moral and legal norms of society.

One of the fundamental problems with Logan's study is that with only three institutions to compare, he
was limited in the kinds of analyses that could reasonably be used. Furthermore, he was really
comparing the management of essentially the same New Mexico female inmate population over time

by two different management groups (public versus private) housed in two different facilities. Almost

as an afterthought, he contrasted this before/after longitudinal assessment to a population composed of
imprisoned federal women. The appendices to Logan's NIJ monograph also include reports, written by
two consultants, which described the state and private institutions and the events culminating in the
transfer of female inmates from the New Mexico State prison to the privately run institution.

Logan used a large number of performance indicators which were quantitatively combined; however,
the large number of measures used does not compensate for the very small sample under analysis.

Other problems with this study, however, arise from the ways in which Logan analyzed and
interpreted the institution performance indicators that he used to compare the operations of the three
facilities.

The Probable Bias in Institution Performance Indicators Based on Staff Perceptions

Almost all of the differences which favor the private facility over the two public facilities in the

Logan study were based on staff perceptions as measured by the Prison Social Climate Survey (Saylor
1984) administered to staff at the three institutions. There are many reasons why staff surveys could
have biased the results in favor of the private facility.

Clearly, staff at the private facility would be keenly aware that the success of their employment could
depend, in part, on the responses they provided to the researcher. This most obvious, and potentially
fatal flaw of the research, was discussed only superficially and then dismissed in the Logan report.

A second biasing influence was the fact that many of the staff selected for the private facility had
worked in the public facility previously. It is likely that they would want to justify their decision to
leave the state government to work in the private facility by favorably responding to the survey
guestions.

A third biasing influence in the measurement of these perceptions was the fact that the private facility
was brand new, with many new staff as well as some experienced former state corrections staff. The
facility built by the private corrections company was considered to be very well designed and staff
were excited by working in this new environment. Yet, one wonders how their attitudes would have
changed over time as the challenge of working in a new and exciting environment gives way to the
daily routine of operating a correctional facility. We were so curious about the possible change in
attitudes of staff over time that we asked the Corrections Department of New Mexico if we could
re-administer the Prison Social Climate Survey at the private facility two years after the private
operation began. However, management at the private facility would not allow this.
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Another important biasing influence on staff perceptions was the low response rate among state and
Federal employees. The private facility response rate was 72 percent while the two public facility
response rates were less than 50 percent. Data from the Federal facility were collected in the very first
year the Prison Saocial Climate Surveys were administered for the entire Bureau of Prisons. In
subsequent administrations, the Bureau of Prisons has achieved no lower than a 72 percent response
rate and as high as an 88 percent response rate from 1989 through 1994. Low response rates could be
construed as indicating that only staff who had negative perceptions of the institutions were motivated
to complete the Social Climate survey at the two public institutions.

The last important biasing influence in Logan's comparison across the three institutions and, perhaps
the most damaging, is that Logan did not have a full complement of measures for each institution for
computing an overall index of "quality." In particular, approximately 30 percent of the measures that
were used in the comparison were missing for the Federal facility.

To exemplify this problem, suppose we are asked to rank order three employees on their overall
performance based upon 10 performance indicators. For two employees, data are available on all ten
measures; however, for the third employee, we only have information on 7 measures. Knowing this,
should we still try to rank order all three employees on the overall performance index? Obviously not,
yet this is exactly what Logan proceeded to do.

Interpreting Institution Performance Indicators

Another problem with the Logan study was what we believe to be the often questionable way in which
Logan interpreted the institution performance indicators (IPI's). In all, Logan used 333 IPI's, most of
which were based on staff perceptions measured by the Prison Social Climate Survey. For each of the
333 IPI's, Logan assigned a ++, +, =,-, or -- value to indicate whether an institution was much better,
better, equal, or worse, or much worse than the comparison institution(s). It is noteworthy that a set of
indicators and measures of correctional effectiveness derived from the professional judgment of
multiple correctional experts and practitioners was available to Logan, hamely the American
Correctional Association's (ACA) standards. Logan chose to ignore the ACA measurement scheme,
preferring his own instead. Logan himself admitted that "Interpreting each measurement item was
often difficult." He also pointed out that many items could quite legitimately be interpreted and

scored in many different ways. Yet despite his initial cautious remarks, he proceeded to make specific
judgments, a priori, about whether a measurement item was positive or negative without consulting
correctional experts. We found some of his judgments somewhat naive. A few examples should
demonstrate this. We will focus here on only the relatively objective measures he culled from
institution records for the institution security dimension.

In his section on security, Logan examined a number of objective indicators related to inmate
contraband, drug use, misconduct, staffing patterns, and furloughs. Other than his inclusion of
furloughs, we think these are valid issues related to institution security. Unfortunately, the way these
measures were interpreted by Logan makes little or no sense from any sound correctional management
point of view.

Logan compared the state and privately run prisons by looking at the rate shakedowns (i.e.,
contraband searches) were occurring and the proportion of shakedowns in which contraband was
found. He gave the state facility credit for performing shakedowns more often; however, he gave the
privately run facility more credit for finding contraband a lower proportion of time. This latter
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judgment makes little sense. It may very well be that the state officials were doing a better job of
finding contraband, were less tolerant of contraband, or both. These explanations would have led to an
opposite conclusion from Logan's. Whereas Logan saw merit in finding less contraband, it is also
reasonable to assume that finding more contraband is a reflection of thorough and well-trained
security staff..

A second example involved the privately run facility, as well as the state and federal facility. Logan
found that among inmates suspected of using drugs, fewer tested positive for opiates in the Federal
facility than in either the state or privately run institution. Yet, Logan gave the Federal institution a
demerit for conducting fewer tests among inmates suspected of drug use, while giving the privately
run institution the highest rating for conducting the most urinalysis tests. The important issue here is
whether inmates were using drugs in the institution. Conducting more tests might be construed as
wasting money. How could the Federal institution be given credit for having the lowest opiate usage
rate and simultaneously be judged inadequate in its drug testing policy while achieving a better result?

Another objective dimension reported by Logan was the rate at which inmates committed significant
misconduct incidents during the 6-month period of the study. This is an example where Logan used
his judgment, rather than conduct a statistical test. He found that the privately run prison which had a
0 rate of significant incidents was judged better than the federal prison which had a rate of .01
significant incidents in a 6-month period. These rates were not statistically different from each other,
yet in Logan's judgment, the privately run facility performed better on this measurement item. Since
there is so much reporting discretion in these kinds of incidents, we are not sure it is a fair assessment
to conclude that the privately operated facility had out-performed the publicly operated facility when
the rates for both facilities were so low.

In his analysis of institution security, Logan evaluated furlough rates as well. He claimed that
furloughs indicated the extent to which prison administrators exposed the community to dangerous
criminals. He reasoned that the higher the exposure (i.e., more furloughs), the lower the rating for the
institution. Many correctional administrators look favorably at furloughs as a way of easing an
inmate's transition back into society. Most correctional systems use furloughs on a very limited basis
for inmates that are already close to their release date and who are thoroughly screened to minimize
the risk to a community. A study conducted by Harer (1994) demonstrated that prison furloughs are
one of the best predictors of an inmate's post-release success, when controlling for other risk
predictors. Inmates who receive furloughs for the purpose of establishing community ties before
release are less likely to be re-arrested or have their supervision revoked for the first three years after
their release.

The final objective measure Logan used in the security section of his paper was the custody staffing
levels of the different institutions. The Federal prison received 2 demerits (--), compared to the state
and privately run institutions. The private, state, and Federal prisons had inmate-to-staff ratios of 3.1,
2.3, and 8.1 to one, respectively. How is it that the Federal institution, which had the lowest
urinalysis rate, and an extremely low incident rate, could be judged unfavorably because it used fewer
custody staff, by far, than the other two institutions, yet still managed to operate a safe and humane
environment? A related problem with this interpretation is Logan’s failure to understand the
management context. The Bureau of Prisons considers all of its staff to be correctional officers first.
Thus, teachers and vocational training instructors have both responsibilities as instructors and
custodial staff. Under this model, if safety and security is still maintained, why would you debit an
institution? The real issue here is whether a performance indicator is an outcome or a process
measure. In the case of security, the primary outcomes are those that measure whether inmates and
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staff are at risk to be assaulted or harmed. Other measures, such as staff to inmate ratios, shakedowns,
and even furloughs are process measures that should be regarded as related to outcomes, but not as
outcomes themselves.

The bottom line on the comparison between the private and the Federal facilities was that on objective
dimensions, the Federal facility seemed to perform better. Since we regard the perceptual measures as
likely biased, comparisons based on these measures strike us as highly questionable.

Although Logan has done a remarkable job conceptualizing the dimensions of confinement, we
strongly believe that his lack of institutional experience limited his ability to compare the correctional
institutions on specific performance indicators, especially since he relied on his own judgment about
those performance indicators. His lack of a fundamental understanding about how prisons operate and
how they are managed limits the usefulness of "Well Kept."

Putting the Public-Private Comparison in Perspective

In considering the history that led to the transfer of all female inmates from WNMAC, which served
as the publicly-operated facility in this analysis, to a new CCA facility, which stood as the
privately-operated facility, our impression is that we would have been surprised had the new facility
not been an perceived as an improvement over the past by those staff who were surveyed for the
purpose of this study.

First of all, as Dilulio commented in an appended section of the report, before the CCA facility
opened, "New Mexico's women prisoners could be described as correctional ‘orphans’ who were
housed in 'a make-shift' wing of Western New Mexico Correctional Facility, a large high-security
institution for males." He further added that, "Before that, the women prisoners experienced frequent
moves between different facilities, none of which was equipped to meet the needs of female inmates."
Dilulio's comments seem to indicate that the conditions of confinement for the female offenders were
not particularly favorable.

Moreover, when it is considered that the State correctional system was under court order to improve
conditions (WNMAC in June 1988 was found to be in non-compliance in over one-third (35.7
percent) of the 42 compliance provisions audited), it certainly appears that problems existed in the
operation of WNMAC. Our sense is that while State of New Mexico prison authorities attempted to
provide for the female offender population at WNMAC, there were serious limits as to how successful
this effort could be. This is suggested in the comments of Charles W. Thomas, a correctional
consultant, who, in his assessment of WNMAC in October 1988, was very positive about institutional
staff but was highly critical about institutional design features and the security problems these design
flaws created. Indeed, our assumption is that the contract with CCA to operate a new female facility
was intended, in part at least, to overcome problems which existed at WNMAC.

The point is that WNMAC was not just any State-operated facility for female offenders, but was
instead a facility with major inadequacies, and CCA, far from being just another privately-operated
female facility, was intended to replace WNMAC and presumably in the process to overcome the
inadequacies of WNMAC. Under these circumstances, could CCA be anything but better?
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Other Methodological Problems
In this last section, we list other methodological problems with the Logan study.

® | ogan gave equal weight to each of his quality dimensions and sub-dimensions. Thus, a rating
on security was considered just as important as a rating on activity. Most correctional experts
consider security and safety to be the primary objectives of sound prison practices and would
not rate all dimensions equivalently.

® | ogan gave equal weight to each of his empirical measures, for example, the serious assault
rate had no more weight as an index of "OVERALL" prison quality than how often inmates
used the recreational facilities.

e He made no attempt to show if, and by how much, the subjective measures predicted, or were
associated with, the objective measures.

® He ignored the magnitude of differences in item scores between institutions, forcing
guantitative (interval scale) differences between institutions into a tripartite (+, -, and =) scale,
while often making conceptually questionable decisions about whether high or low on the
item score means "+". He then combined and re-quantified the tripartite difference measures
using a conceptual method of scoring similar to ice hockey. We question the adequacy of this
measurement process. A quantitative method could have been used.

® Although he purported to be looking only at three all-female institutions, Logan, without
acknowledging it, introduced survey response bias by including responses by staff at the New
Mexico State prison who worked with male inmates when making comparisons of staff
Climate survey responses across institutions.

® Inmate survey data showed that the public New Mexico State facility outperformed the private
facility in every dimension except “activity” (GAO report p. 28). This was contrary to the
results based on staff perceptions. Why was there this discrepancy between inmate and staff
perceptions? Are we to discount inmate perceptions based upon some underlying vested
interest? Or perhaps the greater vested interest lies with the staff who had a financial stake in
the success of the evaluation.

Although we find Logan's conceptualization of a theoretical framework from which to compare
institutions appealing, for the reasons given above his attempt to evaluate the relative merits of public
and private facilities falls far short of a rigorous or conclusive analysis. There was no indication in the
report whether the State of New Mexico had changed its policy or procedures in response to the
privatization of its female population. Furthermore, there is no indication in the report that there had
been any innovation on the part of CCA in its management of the women prisoners.

Florida Evaluation

A recent study by Lanza-Kaduce and Parker (1998) compared the recidivism rates of inmates released
from prisons operated by the Florida Department of Corrections to those inmates released from a
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prison operated by the Corrections Corporation of America and a prison operated by Wackenhut
Corrections Corporation. The at-risk release period for the offenders was 12 months and recidivism
was defined either as a rearrest, a new offense, a new commitment, a technical violation, or a
summary measure based on the first four indicators. Inmates from public facilities were matched with
inmates from private facilities on the basis of classification (minimum, medium), offense category,
race, prior incarcerations (0, 1, 2, or more), and age ( 25 or less, age 26 to 30, age 31 to 35, age 36 to
40, and age 41 or older). Of 300 releases from private prisons, only 196 matched pairs could be
found. In fact, the researchers had to relax their categories to find even 196 matched pairs. The
researchers also identified whether an inmate had participated in educational, vocational, substance
abuse, behavioral education, or pre-rel training. A seriousness of recidivism score was

constructed based on the nature of the recidivism. The score ranged from 0 to 5. Zero indicated no
recidivism, 1 indicated a technical violation, 2, a misdemeanor, 3, a drug or weapon possession
offense, 4, a property offense, and 5, a violent or personal offense.

Lanza-Kaduce and Parker (1998) reported the following results: (1) private releasees had a lower
recidivism percentage on every one of the 5 indicators except technical violations. The overall

measure indicated a recidivism percentage of 17 percent for the inmates released from private prisons
and 24 percent for inmates released from the public institutions. For the overall measure, this
translated into a recidivism rate of 172 per 1,000 released inmates for the private institutions and 237
for the public facilities. The recidivism scale measuring seriousness indicated that public sector
releasees were more likely to commit drug/weapon possession offenses, property offenses, and violent
offenses. The mean level of seriousness on this 0 to 5 point scale was 3.43 for the public sector
releasees and 2.32 for the private sector releasees.

Lanza-Kaduce and Parker (1998) also reported on the relative recidivism rates among releasees from
the privately-operated facilities who successfully completed one or more of the programs previously
listed against those who failed, dropped out, refused to participate, or were removed. Among the
successful completers, 15 percent recidivated, while 40 percent of the noncompleters recidivated. We
find this final result fraught with issues regarding selection bias. One can draw no conclusions about
program effectiveness when you compare dropouts with those who complete a program. Under these
circumstances, it is impossible to disentangle program effects from the inmate’s underlying motivation
to succeed (Pelissier, Rhodes, Gaes, Camp, O'Neil, Wallace, and Saylor 1998).

A critical assessment of this study has been written by the Florida Department of Corrections, Bureau
of Research and Data Analysis (1998). The analysts writing this report noted four significant
problems with the Lanza-Kaduce and Parker study. The first problem focuses on the putative
equivalency of the private and matched public inmate releasees. The Bureau of Research and Data
Analysis (BRDA) paper notes that while Lanza-Kaduce and Parker selected inmates who were
minimum or medium custody, this is not the same as using the level of custody which was apparently
higher, on average, for the inmates released from the public facility. Furthermore, publicly released
inmates were more likely to have longer sentences, another indicator of the seriousness of the instant
offense. Publicly imprisoned inmates served, on average, a much longer time than the privately held
prisoners and inmates released from a public facility were more likely to have a term of supervision.
This latter difference is quite important. As the BRDA researchers point out, the differences in
supervision indicate that the inmates released from public institutions were more serious offenders,
who were more closely monitored, thus magnifying re-arrest or other recidivism measures. This makes
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the use of technical violations inappropriate. If an offender is not under supervision, he or she cannot
be technically violated.

The BRDA researchers also found that offenders in the private sample had, on average, a less serious
previous record. This was based on the number of prior incarcerations. Finally, the BRDA researchers
were critical of the broad age categories used by Lanza-Kaduce and Parker. As the BRDA group
noted, age is the most significant determinant of recidivism and either an exact match should have
been used or a multivariate analysis controlling for age and some of these other variables should have
been conducted.

A second, even more serious problem in the Lanza-Kaduce and Parker analysis is that 35 percent of
the inmates included in the private sample had also spent a significant amount of time in a public
facility. It would be impossible to disentangle the effect of the private “dose” from the public “dose.”
This might suggest a research design in which one compared exclusively private, exclusively public,
and mixed public-private incarceration. But even this might be meaningless unless we can have
assurances that the decision to select or place inmates into these facilities is not somehow entangled
with their propensity to recidivate -- the problem of selection bias at a broader level.

As a third criticism, the BRDA researchers also criticized Lanza-Kaduce and Parker for using

relatively small sample sizes. However, we would argue, if all of the other problems of this study

could be addressed, the sample size was probably sufficient. A fourth, and more serious error, was the
way in which Lanza-Kaduce and Parker procedurally measured recidivism. According to the BRDA
group which had the original data, Lanza-Kaduce and Parker evaluated the recidivism of inmates
released from private facilities in the period June 1, 1996, to September 30, 1996. The period for the
inmates released from public facilities was January 1, 1996, to September 30, 1996. As we noted
before, recidivism was assessed from the day of release until 12 months had been reached. Because
there is a lag between the occurrence of a recidivism event and the recording of that event into the
automated records, the recidivism differences reported by Lanza-Kaduce and Parker may be an
artifact of the recording process. The recidivism data were gathered in November 1997, thus the
publicly released inmates had, at most, a 23-month release period, while the privately released inmates
had, at most, an 18-month release period. Depending on how long the lag is between the event and the
recording of the event, this discrepancy between public and private release periods could seriously
bias the results in favor of the private facility.

While this particular study of the relative differences in recidivism among privately and publicly
incarcerated inmates had serious errors, we are skeptical that any such study can circumvent the
problems associated with matching inmates and precluding selection bias. Aside from these
methodological problems, what are the theoretical implications of such a contrast? On what
theoretical basis would we expect privately and publicly operated prisons to be different in ways that
would affect recidivism? If the issues revolve around programming, then it is certainly possible to
evaluate inmate programs recognizing the same methodological problems with matching and selection
bias. However, the public sector can also develop and deliver programs. In fact, many programs
delivered in public prisons are the result of a contractual arrangement with a private provider. Finally,
even if we could develop a satisfactory design to compare the recidivism rates of publicly and
privately operated prisons, we would want to know what it is about the nature of operations at either
the public or private facility that reduces criminality. Knowing this, we would export that knowledge
to all of our prisons.
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Summary of Existin g Studies

For the most part, those who have evaluated private corrections in comparison to public corrections
have concluded that the private correctional facilities performed as well or better than the public
institutions. However, in our assessment of these evaluations, we find that most of these studies are
fundamentally flawed, and we generally agree with the 1996 GAO report that there is “little
information that is widely applicable to various correctional settings (p. 11).” We think this

conclusion is still warranted despite the two recent evaluations conducted in Louisiana (Archambeault
and Deis 1996) and Arizona (Thomas 1997a), and the recidivism study conducted by Lanza-Kaduce
and Parker (1998).

In our opinion, the strongest of the existing studies are the Tennessee evaluation and the Washington
State review. The Tennessee evaluation found that Corrections Corporation of America was running a
prison on par with the two new facilities operated by the Tennessee Department of Corrections. The
review conducted by Washington State noted that while it would be hard to generalize the findings to
Washington (and, by implication, other states), it does appear that the experiences with privatization
in Tennessee, Louisiana, and Florida have been positive. Even in these studies, though, there are
serious shortcomings in the analyses (Thomas et al., 1996).

The most significant problem with all of these studies is that they fail to develop a coherent model of
institution performance in terms of cost and quality of operations. Such a model would include the
structure of the relationship between process and outcome measures. The model would also make
explicit those factors that must be controlled to make institutional comparisons meaningful (Camp,
Saylor and Harer 1997; Camp, Saylor and Wright 1998; Office of Research and Evaluation 1998;
Saylor 1996). In this review, we have criticized researchers either for not using statistical adjustments
or for incorrectly using univariate statistics. In most cases, it seems to us that researchers are
inappropriately using univariate statistics to infer population differences when, in fact, they are using
population data. We also were critical of Logan for not using statistics to assess the degree to which
the private and public institutions were different. We think descriptive statistics could help in
clarifying the strength of the differences between institutions, but this must be done in conjunction
with a model that allows us to understand the relationship between outcome and process variables
while simultaneously controlling for the important substantive differences among the institutions.

In Table 3, we summarize some of the other characteristics and failures of these studies. Most of the
studies do not use a variety of different measurement approaches; fail to study equivalent inmate
populations or have insufficient information on the comparability of the offenders; use inappropriate
or no statistics; and, use a single point in time, rather than a longitudinal assessment. Most also fail to
explain the nature of private innovation, the impact of privatization on the entire system, or how
innovation affects performance in terms of cost and quality of operations.

Practically all of the evaluation research literature that has been produced on privatization has been
designed to compare the relative performance of the public or private operation of a prison. The issue
has been framed as a competition and the scorecard has been based on cost and quality. Although this
will continue to be an important issue in the future, there are other fundamental ways of framing the
research questions. A second, yet complementary approach, is to ask the following two questions:

How does privatization change the provision of correctional services, especially in terms of changing
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operations in public sector prisons, even in public systems that are generally considered to be well run
and accountable to the public interest? How does public sector management of prisons influence the
operations of privately managed prisons within its jurisdiction? The ways in which these systemic
changes take place depend on the approach to privatization each jurisdiction takes.

Since the majority of experience in managing inmates comes from the public sector, the private sector
must begin from that knowledge base. Indeed, there has been a great deal of public sector innovation
in corrections, some of it borrowed from private sector operations in other industries. Unit
management, objective classification of inmates, strategic planning, and the concept of direct
supervision all preceded the introduction of private sector management. There is no evidence to
contradict the assertion that basic management philosophy, technology, and correctional expertise
have been transferred to the private sector from the public sector. Often, there is a direct transfer of
personnel and policies. The question, then, is how does the private sector add value to prison
operations. One can even take a broad view of this issue and consider the increased flexibility of a
system that might use privatization to alleviate crowding or handle special needs populations.

The usual response is that market pressures force the private sector into a more efficient use of
resources. In particular, the market supposedly creates incentive for efficiencies in two general areas.
First, labor is more efficiently utilized in the private sector. This is important because labor costs
typically account for 65-70 percent of the operational costs of a prison. Second, there are efficiencies
realized from more flexible purchasing practices.

However, despite the claims about cost savings and increased value, in reality there have been no
empirical studies documenting innovations in the private sector in the use of labor or the purchasing

of goods and services. What is needed are case studies that document the innovations developed by
the private sector that produce added value in the use of labor or in purchasing practices (Camp 1998).
We also need to document how the labor use and purchasing practices of public sector prisons change
as a result of the dynamic interplay between public and private sectors.

It appears to us that the private sector's approach to corrections has been to build upon correctional
practices that already exist in well-run public prisons. The private sector does not appear to argue that
they run prisons in a dramatically different way based on different philosophies of managing inmates.
However, there has been little attention given to documenting the private sector approach to
innovation or to the impact of competition from the private sector on the practices of the public sector.

A corollary to these systemic questions is the issue of whether the private sector is delivering too little
or the public sector is delivering too much. Does the private sector save on costs by providing fewer
essential services to inmates than the public sector? If so, what are the short- and long-term
consequences of this lack of services? Is there a possibility that public sector prisons provide “too
much” quality to inmates? That is, do they provide services to inmates that are not as readily available
to some law-abiding members of society (usually indigent citizens)? While most correctional
administrators (public and private) agree that U.S. prisons shoulcAmerican Correctional

Association (ACA) accreditation standards at a minimum, there is probably much less agreement as to
how far above the bar set by ACA standards those prisons should operate to perform effectively. How
much education is excessive? Is a community standard the appropriate standard for medical care?
Should we provide inmates with job training when other poor, law-abiding civilians may have less
access to such training? Privatization brings these paradoxical public policy issues into sharper focus.
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Quite similar to these arguments is Harding's (1997) contention that the next generation of
privatization research should look for evidence of system-wide changes. Some evidence of such
changes can be found in Vagg's (1994) description of the introduction of privatization into the

English penal system. Vagg, who reserves judgment on the merits of privatization, notes that the
introduction of the first private remafigrison in England—The Wolds, which opened in 1992—may
have improved accountability for how inmates are treated in public sector prisons as well. As he notes
(Vagg 1994: 307), “... private prisons have the potential to offer improved prison regimes; and
ironically, in England, they were a key factor in persuading the administration that standards were
necessary, if only for the purpose of monitoring contractual compliance ...” According to Vagg, the
English government had been reluctant to establish prison standards such as ACA standards which are
used in the U.S. With the need to oversee the Wolds contract, performance indicators were specified
that the contractor, Group 4 Remand Services, Ltd., had to meet. Standards were established for
security; health, safety, and hygiene; reception, registration, and discharge; regime activities (such as
the grievance procedure); inmate services; and other prison functions. The standards went so far as to
specify the amount of time that prisoners should spend out of cell, a key point as there was public
concern about unsentenced inmates being locked in their cells for extended periods in older remand
centers under public control (see James, Bottomley, Liebling, and Clare This explication of a

system change introduced by adding privately operated beds is not typical in the evaluation literature
on privatization. Similar efforts must be undertaken in the United States.

There are well over 100 adult correctional institutions currently being operated by private corrections
companies. Yet we have analyses on only a handful. Even if these studies were rigorous and
methodologically sound, the private institutions captured in these analyses may, or may not, represent
the performance of the industry as a whole.

In the next section of this critique, we propose a model designed to address many of the problems we
have noted throughout this paper.

Outline of How the Taft Evaluation Meets the Criteria of a Sound
Evaluation

The proposed evaluation of the experiences of the Federal Bureau of Prisons with the private Federal
prison operated by Wackenhut Corrections Corporation in Taft, California addresses many of the
criticisms of existing evaluations of privatization. A complete discussion of the proposed evaluation
can be found elsewhere (Office of Research and Evaluation, 1998). The discussion proceeds by
addressing each of the areas covered in the summary table of existing quality evaluations.

System Impacffhe system impact of the private operation of the Taft prison upon other operations in
the Federal Bureau of Prisons is addressed by the modeling approach that will be used in the
evaluation. At about the same time that the Taft prison was built, three other low security institutions
were built by the Federal Bureau of Prisons in Yazoo City, Mississippi, Elkton, Ohio, and Forrest
City, Arkansas. These three institutions are the institutions against which Taft will be compared. Taft
and two of the comparison institutions also have minimum-security camps as part of the facility. In

48 A remand prison in the United Kingdom functions the same as a jail in the United States criminal justice system.
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this discussion, though, we focus primarily upon the main facilities that house the low-security
inmates.

In order to ensure that the institutions are compared on measures that are adjusted for features that are
unrelated to institutional performance, it is necessary to develop models of the outcome measures that
follow the procedures suggested by Saylor (1996) and Camp and colleagues (Camp, Saylor and Harer
1997; Camp, Saylor and Wright 1998). In essence, this means that both Taft and the three BOP
comparison institutions will be evaluated against the performance of all of the other low security
institutions in the BOP. As such, it will be possible to see how outcome measures at the Taft

institution, the three comparison institutions, and the other low security BOP institutions change over
the 5 years of the evaluation. This should provide information about how BOP operations change in
response to the experience of having a private-sector institution as part of the BOP.

Innovation: As has been noted previously, innovation is touted as one of the reasons that private-
sector companies can operate prisons more efficiently than the public sector without sacrificing the
quality of services provided to inmates and the public. However, descriptions of how private-sector
operators actually “do” corrections differently are usually missing (Camp 1998). To capture this
component in the Taft evaluation, a full-time, on-site researcher has been placed at Taft. It is the role
of this researcher to document the more qualitative aspects of how Wackenhut operates differently
than the BOP. In addition, by examining organizational charts and work patterns, a close examination
of the use of staff by Wackenhut and the BOP is planned.

MeasuresThe evaluation of Taft will use many different sources of information. There will be an
audit/compliance component. All of the institutions, Taft as well as the BOP comparison institutions,
are subject to ACA accreditation during the study period. In addition, there are plans to make use of
periodic reviews conducted by the BOP. The Office of Research and Evaluation also plans to gather
information through the annual survey of staff. Taft will participate in the staff survey, the Prison
Social Climate Survey, as do all other BOP correctional facilities. A corresponding inmate survey of
the social climate will also be administered at Taft and the comparison institutions. The inmate survey
of the social climate is conducted on an “as needed” basis unlike the staff survey which has been
conducted every year since 1988. Official records will comprise an integral part of the evaluation data.
For example, Wackenhut uses the same disciplinary process as the Federal Bureau of Prisons and
enters the disciplinary data into the same centralized database used by all BOP correctional facilities.
Finally, numerous and periodic site visits to Taft and the comparison institutions are already, and will
continue to be, part of the data collection effort for the evaluation.

Points in Time:As has been mentioned, the time frame for the evaluation is a 5 year time period.
Therefore, the study is less likely to be influenced by atypical performance by any of the institutions
over a relatively short period of time.

Equivalent Facilities:The Taft facility, as well as the three formal comparison institutions, were all

built on an almost identical architectural plan at about the same time. While the wardens at all four
facilities have been free to enhance the physical plant, there have not been any major renovations such
as the construction of new buildings or the relocation of security fences at any of the four study
facilities.

Equivalent InmatesAll of the study institutions house low-security inmates as defined by the Federal
Bureau of Prisons classification system. None of the institutions have units for special needs inmates,
such as units for those with severe medical or psychological problems or residential drug-treatment
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programs. Each of the institutions receives inmates as proscribed by BOP policy. There is no attempt
to send specific types of inmates to any of the institutions. Nonetheless, assignment of inmates to the
institutions is not random. For example, Taft is located near Los Angeles. Taft receives a large
number of Hispanic inmates because of the BOP policy of locating inmates near their point of release
when this does not conflict with other BOP management concerns. Any discrepancy between the
institutions in the characteristics of the inmates, though, will be addressed in statistical models used to
generate the comparison measures.

Model ApproachStatistical models will be utilized that are appropriate for the different types of data
collected as part of the Taft evaluation. For example, Saylor (1996) has demonstrated how residuals
from regression models can be utilized to assess whether institutions are performing better, worse, or
the same as expected on measures of inmate per capita cost and staff perceptions of crowding. Camp
and colleagues (Camp, Saylor and Harer 1997; Camp, Saylor and Wright 1998) have demonstrated
how hierarchical linear models can be used to assess institution influences on measures obtained from
staff surveys, such as organizational commitment or evaluations of institutional operations. While the
details of the models employed in the respective studies are beyond the scope of this discussion, the
use of the measures derived is quite straight-forward. With all of the models used in the analyses, the
end result is the ability to evaluate how institutions perform relative to other institwftars,

controlling for factors that are known to be unrelated to management performance. As an example,
consider evaluations of institutional operations. Experienced and inexperienced staff at the same
institution differ in the evaluations that they provide of institutional operations. If we compare two
institutions for “typical” staff perceptions of institutional operations, we would certainly want to

control for any differences in the institutions in the proportions of experienced and inexperienced staff
providing the evaluations.

Statistical ApproachMost of the statistics employed in the Taft evaluation will be used to

statistically adjust comparison measures. For the most part, the emphasis is not upon making
inferences to some population of prisons. For the most part, we are dealing with the population of
low-security, Federal prisons. There will be some use of inferential statistics when the data come from
samples of staff or inmates at the respective institutions.

Type of Facility:All of the institutions in the Taft evaluation house only adult offenders.

Security LevelAll of the institutions are designed to house low-security inmates. For the most part,
that is the type of inmate that is housed at the facilities.

Gender of InmatesAll of the inmates are male.

Concludin g Remarks

Most evaluations of the respective strengths and weaknesses of public and private prisons have not
relied upon strong theory to guide the evaluations. In the Taft evaluation, the theory of what
constitutes a “good” prison as outlined by academics such as Charles Logan (Logan 1990) is
supplemented with the collective practical knowledge of practitioners in the Federal Bureau of
Prisons. Management at the Bureau have developed a performance measurement system called the
Executive Staff Management Indicators (ESMI) module. ESMI is organized around six goals. Within
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each goal, vital functions that support the achievement of those goals are outlined. The organization of
these performance measures is based upon the collective wisdom and years of corrections experience
reflected in the current and past compositions of the executive management staff at the BOP.

This theoretical approach guides the choice of measures to evaluate the performance of Taft and the
three comparison BOP institutions. The data used in the evaluation will come from multiple sources.
Therefore it will be possible in some instances to test for consistency in conclusions suggested by
reliance upon different sources of information. The data itself will be adjusted by statistical models to
control for differences between the institutions that are not related to performance. This information,
in turn, will be supplemented with an examination of organizational innovations in correctional
practices at Taft.

The proposed evaluation of Taft avoids some of the more obvious problems that have plagued existing
evaluations of privatized prisons. The proposed evaluation does not, however, circumvent all
problems. For example, the evaluation is still for only one jurisdiction, the U.S. Federal Government,
for one private company, Wackenhut, and for only low- and minimum-security inmates. Likewise, all

of the inmates are male. The study does, we think, point the way for collecting systematic evidence
about the types of changes privatization produces in the operations of public systems, how private
firms innovate in providing services to inmates, and whether public and private firms can provide
comparable services to inmates given the constraints faced by the Federal Bureau of Prisons. To date,
we have not generally found that this type of information is readily available in existing evaluations.
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Table 1. Average Monthly Counts
Institution Operated By: Wackenhut Corrections
Corporation (WCC), Corrections Corporation of America
(CCA), State of Louisiana (Public)
WCC |Public [CCA [Public |Public |Public |Public
Avoyell
Institution Allen |es Winn [Hunt |Dixon |Angola|Wade
Mean Inmate Population 1206.9(1227.2]1214.9| 1775.5( 1367.4| 4741.8| 1021.9
Performance Measure
escapes 3 0 5 5
assaults on staff with injury 1.78] 1.06| 2.26] 1.64
assaults on staff/serious injury 0.0455] 0.1389 0 0
assaults on staff/non-serious injury 1.73] 0.917| 2.261| 1.639
Cat. LIl incidents 28| 38.5 30f 55.8
aggravated sex offenses 11.1 4.3 8.5 6.1
aggravated cat | sex offenses 2.023| 2.028| 1.217| 2.861
aggravated class Il sex offenses 9.114f 2.222| 7.283] 3.251
institutional disturbances 0.9555 4.5| 4.457] 17.556
major inst. disturbances 0.114] 0.194{0.0455]0.0278
minor inst disturbances 0.841] 4.306| 4.413|17.556
assaults/inmate on inmate 13.455( 26.278| 17.421| 28.083
assaults/serious injuries 0.136] 1.056] 0.304]0.1389]0.3043
assaults/non-serious injuries 13.318]25.222]13.978| 27.944| 18.028
assaults/weapon 2.523 |80l 2.652/0.0833| 0.1111
assaults/no weapon 10.932|22.417| 11.63[19.778| 16.417
assaults/weapon and serious injury 0.068| 0.528] 0.261
assaults/weapon and no serious injury 2.455( 3.333] 2.391
assaults/no weapon/serious injury 0.068| 0.528| 0.043
assaults/no weapon/no serious injury 10.864|21.889]11.587
total disciplinary actions 374.1| 859.8] 459.6| 567.1| 687.2 1009| 1779
schedule A disciplinary actions 42.3] 282.3] 153.9] 103.4| 102.2] 258.9] 396.7
schedule B disciplinary actions 325.9| 515.4] 291.7| 399.1| 558.9( 697.8| 1274.1
monthly gunshots 0.25| 2.25| 0.152]0.9722]2.5833| 7.222 1
Table 2. Average Monthly Rates / 1,000
Institution Operated By: Wackenhut Corrections
Corporation (WCC), Corrections Corporation of America
(CCA), State of Louisiana (Public)
wcC _[Public [cCA _[Public_[Public_[Public_[Public
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aggravated class Il sex offenses

Avoyell
Institution Allen |es Winn [Hunt |Dixon |Angola|Wade
Mean Inmate Population 1206.9( 1227.2] 1214.9| 1775.5| 1367.4{ 4741.8| 1021.9
Performance Measure
escapes 2.4857 OH 2.8161] 2.9253| 1.2653] 0.9786
assaults on staff with injury 1.4749/0.8638| 1.8602{0.9237
assaults on staff/serious injury 0.0377]| 0.1132 0 0
assaults on staff/non-serious injury 1.4334|0.7472] 1.8611) 0.9231
Cat. L1111l incidents 23.2| 31.372| 24.693( 31.428] 19.
aggravated sex offenses 3.5039( 6.9965(3.4357| 1.4626| 5.8838| 3.8164
aggravated cat | sex offenses 1.6525[1.0017| 1.6114{0.7723| 1.5231| 1.5765

1.8106

institutional disturbances 0.7917| 3.6669
major inst. disturbances 0.0945] 0.1581
minor inst disturbances 0.6968]| 3.5088

1.831

4.3585

2.7185

assaults/inmate on inmate 15.817] 13.469] 14.294] 13.781
assaults/serious injuries 0.0782| 0.2225|0.1172| 0.1086
assaults/non-serious injuries 15.739]13.184]14.176| 13.033
assaults/weapon 0.0469| 0.0812(0.0117| 0.0544
assaults/no weapon 11.139| 12.006| 8.1486| 11.526
assaults/weapon and serious injury 0.0563(0.4302(0.2148 0 0 0 0
assaults/weapon and no serious injury |2.0341]2.7159|1.9681 0 0 0 0
assaults/no weapon/serious injury 0.0563(0.4302] 0.0354 0 0 0 0
assaults/no weapon/no serious injury 9.0016( 17.837]| 9.5374 0 0 0 0
total disciplinary actions 309.97(700.62 378.3| 319.4|502.56(212.79| 1740.9
schedule A disciplinary actions 35.048| 230.04| 126.68| 58.237| 74.74] 54.6| 388.2
schedule B disciplinary actions 270.03| 419.98| 240.1| 224.78|408.73| 147.16| 1246.8
monthly gunshots 0.2071{1.8334[0.1251]| 0.5476] 1.8892| 1.5231| 0.9786
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1. Introduction

The legal issues affecting private prisons have attracted nearly as much attention as the moral,
cost, and performance-related issues surrounding the correctional privatization movement. From
guestions about the constitutionality of delegating the incarceration function in the first place, to the
legality of private prison guards going on strike, the legal dimensions of correctional privatization
have often elicited great concern from public correctional officials and the general public. Specific
concerns have, however, changed over time, as practical experience and legal precedent have provided
answers to many previously unresolved questions. For example, a fundamental issue that arose in the
mid-1980s along with the birth of the private prison industry was whether private prisons would be
considered “state actors” amenable to inmate civil rights suits and subject to all of the constitutional
standards applicable to public prisons. Over the past several years, courts have affirmatively
answered that question. Likewise, the Supreme Court last year ruled on another significant matter,
deciding that private prison guards may not share public correctional officers’ qualified immunity
from suit in federal civil rights actiors.

While a host of subsidiary legal and contractual matters continue to receive attention and
provoke discussion, governments are becoming more active in passing legislation, issuing regulations,
and insisting on contractual provisions that limit contractor discretion in important areas of public
policy. Public correctional authorities and their lawyers are becoming more sophisticated about the
pitfalls of private prison contracting and how governments can protect themselves from both a cost
and performance standpoint. One highly-publicized example of this phenomenon involves states
passing legislation to address the growing number of private prisons that accept prisoners from
outside the state.

Few attempts have been made to address the entire breadth of legal issues surrounding private
prisons in a relatively succinct fortmThis appendix makes such an attempt, employing a
straightforward presentation that should be useful to correctional specialists and laypersons alike. It
relies on a variety of sources for its information, including private prison contracts and requests for
proposals (RFPs), law review and other journal articles, federal and state statutory and case law,
survey information gleaned from federal and state officials summarized in other parts of this report,
and interviews with public and private correctional authorities and specialists.

This appendix traces the legal system’s accommodation of prison privatization as the latter
has evolved over the past 15 years. The report begins with the broadest constitutional questions,
raised at the outset of the privatization debate, and concludes with a discussion of the latest efforts of
state legislatures to gain greater control over the incarceration of out-of-state inmates in private
prisons within their borders. Only legal issues that significantly turn on private entities as prison
operators are examined.

1 Richardson v. McKnight,17 S. Ct. 2100 (1997).

2 One such early effort, which was quite detailed, nevertheless failed to treat some issues in depth, e.g. public aeategsisopri
records. Moreover, this study is now a decade old and has been superseded in many subjects by recent legal deSelepments.
Robbins, The Legal Dimensions of Private Incarceration 396-413 (1988).
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The focus of the report is on practical issues of a kind most likely to confront public and
private corrections officials. It also focuses on contracts for the management of private prisons, rather
than on contracts for the design and construction and management of future correctional facilities:
except for detailed public finance issues that vary from jurisdiction to jurisdiction, there are few
issues of any significance peculiar to private prison design construction. Finally, the report addresses
both publicly- and privately-owned facilities managed by private contractors, although there is a
slightly greater emphasis on publicly-owned prisons. Where relevant, legal distinctions that turn on
ownership are noted (e.g., in the case of potential contractor bankruptcies).

This report does not make any recommendafpense but occasionally notes where certain
statutory or contractual mechanisms have yielded positive and negative results. The major issues are
arranged by section.
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2. The Legality of Delegating Correctional Services
to Private Contractors Generally

When the whole enterprise of correctional privatization has been challenged, the legal basis
for such an action has often been couched in terms of constitutional ‘delegation’ issues. At the heart
of these constitutional considerations is the worry that political accountability and disinterested
decision making may be lost when administration and operation of places of incarceration are turned
over to the private sector -- something that, prior to the mid-1980's, had not been encountered. Critics
have also raised particular concerns about private correctional contractors’ financial interests leading
them to minimize releases and maximize sentences to keep their facilities filled. These core concerns
have seemed to reinforce doubts about the overall propriety of delegating the state’s power to
incarcerate to private, for-profit corporations.

Despite these worries, no serious delegation challenge has been mounted against a statute or
contract allowing the private sector to incarcerate inmates. Although delegation concerns were
prominently raised in the 1980s as a potential roadblock to correctional privatiz@iompbservers
today believe that, with certain safeguards in place, a government may not legally contract out its
power to incarcerate.There now appears to be broad agreement that delegation concerns, if any, do
not hinge on the overall policy choice of entrusting the day-to-day management of prisons to private
parties, but rather on the details of how such transfers of responsibility are structured (including the
rules by which such prisons are intended to operate), and who has ultimate authority for a number of
decisions affecting inmate rights and welfare.

As discussed below, the often diffuse “delegation” concerns expressed about prison
privatization tend to subsume or confuse several discrete legal issues, including the federal
constitutional “delegation doctrine,” state constitutional delegation standards, the due process
requirements of the U.S. Constitution (made applicable to states and local governments through the
Fourteenth Amendment), and specific questions about statutory enabling authorization that may vary
from jurisdiction to jurisdiction. It is apparent, however, that while modern challenges to correctional
privatization may be couched in terms of “delegation,” the analytical basis for these challenges will
usually turn on due process concerns. A due process analysis is particularly sensitive to the need to
have state correctional officials retain responsibility for promulgating many kinds of prison rules and
making final decisions on release-related matters such as sentencing, parole, discipline, ‘good time’
awards, work assignments, and possibly classification. A second type of delegation challenge is often
based on inadequate privatization enabling legislation.

3  See, e.gkield, Note Making Prisons Private: An Improper Delegation of a Government PdlieHofstra L. Rev. 649 (1987);
Robbins, The Legal Dimensions of Private Incarcerasapranote 2 at 396-413.

4  Perhaps acknowledging the contemporary importance of privatization generally, as well as the history of private prsons in thi
country, no one appears to have convincingly argued that the running of prisons, as opposed to the decisional control over the
incarceration of inmates in the first place (a police power), is so much a ‘core’ governmental function thatitenayen with
proper safeguardsye delegated to private parties degal (as opposed to moral or ethical) matter. While at least one article has
made that argument, it tends to ignore the details of delegation jurisprudence and the degree to which government dversight an
accountability can be built into a prison privatization arrangenSs#Making Prisons Private: An Improper Delegation of a
Government Powesupranote 3.

Appendix 3 Private Prisons 3



A.  The Current Limits of Federal and State Dele gation Principles

Delegation principles at the federal and state level safeguard against the transfer of
government powers to public and private bodies without proper constraints. However, reflecting
political reality as much as legal doctrine, courts today are unlikely to invalidate an entire prison
privatization arrangement on delegation grouhdse reason is twofold. First, in the modern era,
courts have given political leaders wide discretion in determining how to implement policy decisions,
including reliance on the private sectomhe tendency is to view most of the functions transferred to
private agencies (as well as subordinate public agencies) as largely orgaméiystrativein nature.

Only delegated rule making and adjudication functions -- which directly purport to exercise a
government power -- are usually deemed to require special judicial scrutiny.

Second, the delegation doctrine at the federal level has effectively become moribund over the
last half-century,a telling reflection of the rise of the administrative state. Delegations to
administrative agencies have been so liberally construed that private delegations have tended to be
viewed in the same light despite their significantly different factual and ethical attributes. Reflecting
this trend, the Supreme Court has sometimes enunciated the principle of nondelegation, but has almost
without exception sustained the constitutionality of challenged delegations. As discussed below,
rather than invalidating private delegations outright, the Court has used the due process provisions of
the Fifth and Fourteenth Amendments of the Constitution to protect the fundamental interests of those
affected by a delegation. At the state level, courts have breathed more life into state constitutions
concerning delegation questions, but their analysis has generally tended to recapitulate the due process
concerns identified by federal courts.

The weakness of the federal delegation doctrine is starkly indicated by the fact that in the area
of private delegationsas opposed to delegations of power to executive branch agencies, the Supreme
Court has not invalidated a delegation since the New Deal-era casetexf v. Carter Coal C8.

Since that time, the Court has only haphazardly addressed the delegation doctrine, and even then, only
in public delegation contexts where property, rather than liberty, interests were at btagfar as

these cases collectively have any indirect application to the privatization context, they simply stand

for the proposition that delegations of legislative and policy-making power must be narrowly

5 Possible exceptions may include privatization arrangements where due process is violated or where little or no statitiory auth
for the delegation existsSeepp. 5-6infra.

6  See e.g. Berman v. Park848 U.S. 26, 33-34 (1954) (upholding reliance on private companies to implement federal urban
redevelopment policy).

7  SeegenerallyLawrencePrivate Exercise of Governmental Powét,Ind. L.J.647, 650-653.

8  See generally, e.gK. Davis, Administrative Law Treatise § See alsdrobbins,The Impact of the Delegation Doctrine on Prison
Privatization,35 U.C.L.A. L. Rev 911, 917-920, 926 (1988).

9 298 U.S. 238 (1936). The Court struck down a federal statute allowing a majority of miners and producers to agree @h wages an
hours that would be binding on minority members of the industry.

10 See, e.g., Industrial Union Dep’t v. American Petroleum Institute (the Benzene42&s¥)S. 607 (1980Jmmigration and
Naturalization Service v. Chadhé62 U.S. 919 (1983). The Court did once, in 1958, allude to the fact that it would apply a stricter
standard for cases involving liberty interestse Kent v. Dulleg57 U.S. 116, but this principle, has never received further
elaboration.
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construed and have a clear, unambiguous statutory'bdsigarticular, these cases favor standards
ensuring that elected officials make important policy choices, private officials have a sufficiently clear
“intelligible principle” to channel their delegated discretion, and “ascertainable standards” exist by
which reviewing courts can evaluate such discréfion.

Undera post-Cartedelegation analysis, a legitimate delegation challenge might be sustained
if a new prison privatization arrangement were undertaken with no statutory authorization, or pursuant
to a statutory or contractual scheme that left broad areas of sensitive decision-making implicating due
process requirements -- for example, disciplinary proceedings or the formulation of release-related
rules -- to private correctional officials’ discretion. This is generally how various states have applied
their own delegation doctrines: courts have struck down statutes granting rulemaking and adjudication
authority to private parties where the state did not retain ultimate authority to accept, reject, or modify
administrative rules and review adjudicative determinations.

As a matter of practical and political reality, courts may be wary of invalidating on delegation
grounds fully operational privatization contracts, even if they lack what would otherwise be viewed as
proper statutory authorizatidh.Moreover, contract provisions agreed to by governments and private
contractors may obviate otherwise defective statutes, depriving potential litigants of an actual harm or
controversy. Still, in the case of new or planned operations, delegation-type challenges based on
deficient legislation might emerge that require statutory remediation.

Both for reasons of litigation prevention and sound public policy, few would argue against the
long-term wisdom of adopting some kind of meaningful and comprehensive statutory authorization.
Adopting some minimal statutory scheme strengthens the public legitimacy of privatization and can
ensure that there is some set of minimal standards below which contractual arrangements may not fall

11 The underlying purpose of delegation principles derives from the separation of powers notions, which protects the polity from
uncontrolled discretionary power. The weakness of the delegation principles’ relevance to private delegations is ungetszored b
fact that insofar as the purpose of the separation-of-powers requirement underlying the delegation doctrine is to piduett indiv
liberty by dispersing power, then private delegations "actually promote that very goal, because power is spread $h#yortter
state bodies]. One need not carry the argument that far, however, to see that the separation-of -powers principle isdatieak fou
for limiting private delegations." Lawrenderivate Exercise of Governmental Power, supote 7 at 665-66 (1986).

12 See, e.g Industrial Union Dep't, supranote 10at 686. The meaning of "intelligible principle" has varied somewhat from case to
case but generally implies a well articulated rationale as to why a delegation is warranted in the firSiggaeeg.).W. Hampton,
Jr. & Co. v. United State®76 U.S. 394, 409 (1928).

13 SeeRobbins,The Impact of the Delegation Doctrine on Prison Privatization, supote 8 at 930-950or a comprehensive
discussion of state law approaches to the delegation doctrine. For example, in one leading case, a court invalidated the Orego
Public Service Commission’s attempt to adopt, without discussion, safety code revisions (including future revisions) proposed b
private committees of interested partiétiliman v. Northern Wasco County Peoples’ Utility Distrizt3 Ore. 264, 323 P.2d 664
(1958), overruled on other grounds, Maulding v. Clackamas Co@#8,0re. 359, 563 P.2d 731 (1977).

14 This would be especially true in the case of a newly-constructed private facility where millions of dollars of publiadunds h
already been invested in the project.

15 Although even in that case, the speculative or premature nature of some legal challenges may result inSésmésgal Ohio
Patrolmen’s Benevolent Ass’n. v. Repk&95 Ohio App.; LEXIS 5876 (1995) (nondelegation issue deemed premature, not ripe for
review).
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To date, however, some 20 states have not expressly authorized private'pramhsf those, five

have gone ahead with some form of private contracting for imprisorifiiEime. federal government,

though possibly without a broad authorization to privafibas nevertheless secured congressional
authorization to pursue two privatization arrangemé&niBhe tendency among many jurisdictions

moving ahead with correctional privatization has been to rely on contractual safeguards to address the
due process problems potentially raised by an inadequate statutory framework.

In sum, while sound, detailed enabling legislation may help to create a firmer basis for
private correctional accountabiljitgnly in certain situations is a statutory deficiency likely to give
rise to a delegation challenge that jeopardizes an entire privatization ent€rii2isallenges to

16 The 20 states are Alabama, California, Delaware, Hawaii, Indiana, lowa, Maine, Maryland, Massachusetts, Minnesota, Missouri,
New Jersey, New York, North Dakota, Rhode Island, South Dakota, South Carolina, Vermont, Washington, and Wisconsin. The
state of lllinois actually expressprohibitsprivate prisons.

17 Kansas, Hawaii, Idaho, Minnesota, and Missouri. Kansas has required its inmates to be placed in private in-statetéeilities,
other states have sent some of their prisoners to out-of-state private prisons.

18 The general legislative basis for the Federal Bureau of Prisons entering into contracts for the incarceration of piigopevaie
sector has not been entirely clear. The BOP has, since 1983, maintained that it has the authority to make contractséor the se
confinement of adult prisoners in the private sector. At least one scholarly commentator, as well as the General Accmenting Off
have argued that BOP lacks such author@geRobbins, The Legal Dimensions of Private Incarcerasapranote 2 at 396-413;
U.S. General Accounting Offic®rivate Prisons: Cost Savings and BOP’s Statutory Authority Need to be ResdA@dreport
No. GAO/GGD-91-21 (Feb. 1991) at 45-50. After several years of intensive debate, the momentum to create a more explicit basis
for overall federal prison privatization has appeared to die down, and BOP has pushed ahead with new privatization gans specif
statutory authority being employe&eefn. 19,infra.

BOP maintains that 18 U.S.C. § 3621(b) provides the Bureau with independent authority to contract with the private sector for
secure adult prison facilities. The section states:

(b) PLACE OF IMPRISONMENT.-- The Bureau of Prisons shall designate the place of the prisoner’s imprisonment. The Bureau
may designate any available penal or correctional facility that meets minimum standards of health and habitability elsyathieshed
Bureauwhether maintained by the Federal Government or otherwise. . . .

(emphasis supplied). Because several other provisions in Title 18 specify the kinds of arrangements that BOP may nrake to obtai
prison facilities, and allow the use of only one category of nonfederal facilities -- those operated by state and locargeardm
furnished to the federal government by way of contract -- some observers charge that the general language in § 3621(b) cannot
extend toprivate facilities. The clear inference, they maintain, is that Congress failed to provide for any arrangements such as
private incarceration that are not expressly authori@ed2A Sutherland on Statutory Construction § 47.23 (4th ed. 1984)
(designation of specific provisions for executing certain functions implies exclusion of other, more general provisiod8 Thus,
U.S.C. 8§ 4002 provides that the Attorney General may contract with state and local governments for "the imprisonmentesubsisten
care, and proper employment" of prisoners for up to three years, and 18 U.S.C. § 4003 authorizes the Attorney Generahto build
prison facilities if such state or local governments are unwilling or unable to enter into such contracts or if suittibkedeifiot
available at a reasonable cost. There are no provisions addressing places of prisoner confinement in the private setitast, By ¢
other statutes involving the confinement of persons have explicitly authorized the use of private sector facilities for such
confinementSee, e.g18 U.S.C. § 4013 (authorizing the U.S. Marshals Service to contract with private facilities for the housing of
federal pretrial detainees); 18 U.S.C. 88 5040 (permitting the housing of juvenile offenders in private facilities).

19 The BOP’s privately-managed facility in Taft, California was authorized in a 1996 appropriations bill (Conference R&§&8t 104
to Public Law 104-208, Sept. 28, 1996), while the privatization dimension of the federal takeover of the District of Golumbia’
Lorton, Virginia facility was provided for in the National Capital Revitalization and Self-Government Act of 1997 (Pub1D5No.
33 8§ 11201(c)(1).

20 Certainly, without a proper legislative mandate defining with some specificity what can and cannot be undertaken irf the way o
private sector operation of government correctional facilities, the allocation of public and private responsibilities may becom
confused and public trust eroded. This has been manifested most clearly in the case of states that have sought to gadh more con
over the housing of out-of-state inmates within the state, e.g.the recently-passed Ohio House Bill 293, effective March 17,
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privatization based on a lack of proper statutory authorization should be relatively rare because most
prison privatization arrangements feataocenetype of statutory authorization sufficient to reflect a
general policy choice in favor of correctional privatization. A more potent regulatory challenge
involves litigation seeking to invalidate a particular kind of private contractor authority or conduct,
based on due process concerns, as discussed Heldlost private prisons operate according to

statutes and/or contracts that retain some critical oversight, rulemaking and decision making in the
hands of government correctional authorities.

B. Addressin g Possible Due Process Concerns in Correctional
Privatization

The most serious constitutional challenges to contracting out the management of prisons may
arise when private contractors are deemed to have excessive power over prison rulemaking and
decisions affecting inmates’ basic liberties. These situations indicate issues of possible financial bias
and unchanneled discretion in prison management that raise potential due process concerns. While
these concerns can give rise to specific civil rights challenges by inmates and their legal
representatives, such due process objections may also serve as the basis for courts to invalidate certain
arrangements on “delegation” grounds. As with statutory authorization deficiencies, however, it may
only be certain aspects of the overall privatization scheme that are so invalidated.

1. Basic Due Process Principles Governing Delegation Scenarios

The Due Process Clause has given rise to an influential line of Supreme Court cases
invalidating the delegation of discretionary rulemaking or adjudication powers to financially
interested partie®. It has also generated support for the idea that private delegations are permissible
where the private entity’s role is subordinated to adequate public involvement, oversight, and/or
approval® These standards are applicable to the federal and state governments alike, since the Due
Process Clause has the effect of making constitutional restrictions on private delegations applicable to

1998, discusseifra in section 7.B.

21 As discussed above, due process considerations and the delegation doctrine share a concern about the exercise of arbitrary,
unaccountable government power. Indeed, private delegation cases tend to rely on a due process analysis, due to fiezziness of t
delegation doctrine, its origins in separation-of-powers jurisprudence and its general disuse. Due process analysighatedh fact
most of the key federal court decisions invalidating private party delegations, indlLatieg v. Carter Coal CoBut these
decisions have unfortunately blurred the separate and distinct nondelegation and due process issues an&etdimtardson A
Fifth Branch of Government: The Private Regulators and Their ConstitutionHitidastings Const. L. Q. 165, 204 (1989).

22 Inthe rulemaking contexdee, e.g., Eubank v. City of Richmo2@6 U.S. 137 (1912) (striking down local ordinance authorizing
majority of landowners to impose set-back requirements on neighBartgr v. Carter Coal Co., supran the adjudication
context,see, e.g., Sniadach v. Family Finance Corp. of Bay \38%,U.S. 337 (1969) (invalidating law authorizing private parties
to garnish employee wages before employees can respond to garnishment iGdmaot)v. Berryhill411 U.S. 564, 579 (1973)
(striking down state optometry board’s adjudication of conduct by corporate salaried optometrists where board was composed of
individual optometrists with a financial interest in reducing corporate competition).

23 See, e.g., Currin v. Wallacg06 U.S. 1, 15-16 (1939) (creation of market controls by producers judged constitutionally acceptable
based on government-imposed requirement that 2/3 of producers waive antitrust restri8uiustsjje Anthracite Coal Co. v.
Adkins, 310 U.S. 381, 399 (1940) (industry officials allowed to propose non-binding minimum prices where officials functioned
"subordinately" to a public commissiofientes v. Shevid07 U.S. 67, 80-83 (1972)(state-sanctioned prejudgment repossession of
property by private companies permissible only if property owners have opportunity to resist seizure before a judge).
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the fifty states through the Fourteenth Amendménn general, it would appear that the more
administrativethe role of private companies -- that is, the more they are responsible for carrying out
predetermined policy choices by government officials -- the more likely it is that significant
privatization schemes will pass constitutional muster.

While explicit direction from the Supreme Court about due process standards in the private
delegation context is lacking, the best guidance by way of analogy may come from federal appeals
courts that have ruled on regulatory and adjudicatory standards for securities markets adopted by
private securities associations pursuant to the federal Maloney Act. The so-called “Todd Standards,”
first articulated in the case ®bdd & Co. v. SEE; set forth three factors that enabled the regulatory
scheme at issue to accord with due process. First, the private entity’s rules had to be approved by a
governmental authority before becoming effective. Second, all private decisions regarding rule
violations and penalties had to be subject to governmental review. Finally, all such private
adjudications had to be governed byeanovostandard of review, whereby government officials
would draw their own factual and legal conclusions about the violation and penalty in each case.

The Todd Standards are by no means dispositive of the application of due process to private
prisons. Indeed, thEoddcase dealt with property rights, not the liberty interests that are at stake in
the case of private prisons. Yet perhaps for that very reason -- the more serious liberty interests at
issue in the latter case -- the Todd Standards would seem to suggest by analogy certain baseline
requirements for private prisons.

Accordingly, these standards suggest that private prisons should not have uncontrolled power
to make adjudicatory or rulemaking decisions that would disfavor inmates’ individual liberties. In
particular, as discussed in greater detail below, private contractors presumed financial interests should
disqualify them from having the power to make sensitive release-related decisions, including those
involving sentencing, parole, release dates, furloughs, discipline and other matters affecting ‘good
time’ credits, and specific work assignments and work credits. These types of decisions generally
overlap with the release-related rights that were recently deemed by the Supreme &amdirirv.

Connorto define the general contours of due process within prféons.

Meanwhile, the presumed lack of private contractors’ financial disinterestedness should also
disqualify private contractors from makinglesthat govern any of these subjects. The reasons are
obvious: because private contractors hapetantiallystrong (it need not actually be strong) interest
in maximizing their inmate populations, they may have an incentive to write release-related rules and
make release-related decisions that affect good time calculations and ultimately disfavor prisoners. In
some cases, this potential bias can be avoided by having a contract specify a contractor fee that is

24  Seeliebman,Delegation to Private Parties in American Constitutional L&®,Ind. L. J. 650, 652-54 (1975).

25 557 F.2d 1008 (3d Cir. 1973).

26 Id.at1012.

27 InSandin515 U.S. 472 (1995), the Supreme Court moved to scale back the scope of prison due process protections arising directly
under the U.S. Constitution to those situations which impose "atypical and significant hardship on the inmate in relation to th

ordinary incidents of prison life." Despite this significant, albeit hazy constriction of due process protections withicopfises,
the Sandin ruling leaves in place any protections that would ultimately affect the timing of a prisoner’s release.
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independent of the number of inmates housed at a f&€ilifys the key due process cases have
shown, private rulemaking and adjudication must avoid even the appearance?of bias.

While the “Todd Standards” have never been passed on by the Supreme Court, they provide
general guidance to correctional officials attempting to place limits on private prison rulemaking and
decision making, particularly since prisons affect liberty interests rather than the mere property
interests at issue in tA@ddcase. Translatingoddin a relatively straightforward manner to a
correctional context suggests the following principles: (1) rules authored by private prison contractors
should be reviewed and approved by government authorities before going into effect; and (2) all
private contractor decisions relating in any way to matters affecting release should be subject to
governmental review and approval.

2. Specific Ways of Addressing Due Process Concerns in Correctional
Privatization

Even with the substantial expansion of private corrections over the past decade, most states
and the federal government have yet to craft specific, detailed standards that address each of the
principles embodied in the Todd Standa¥d3.o be suregontractualprovisions addressing due
process concerns can obviate most, if not all potential deficient legislation. In fact, most jurisdictions
have appeared to be content to allow contracting parties to build due process protections into their
privatization agreements rather than adopt specific legislation on the subject. Most commentators
however, believe that a statutory basis for fundamental due process protections is advisable to obviate
due process concerffs Legislatively enacted due process standards may highlight a bright line public
policy choice and ensure that constitutional principles are not sacrificed at the margins by contracting
parties.

Few reported decisions exist that purport to apply any kind of due process analysis to general
matters of private prison decision making. In Tennessee, appeals courts have twice upheld a section

28 This is the approach taken in the BOP’s contract for the Taft, California medium-security prison.

29 See In re Murchisorg49 U.S. 133, 136 (1955) ("our system of law has always endeavored to prevent even the probability of
unfairness").

30 Part of the third oddstandard, requiring @ novoreview, would not appear to be easily translated into a private prison context.
First, it would be incredibly burdensome to the system. Second, it is not clear what such a review would look like, since the
Supreme Court only requires that "some evidence" support a disciplinary deSistm.42,infra. However a major question
arises: if the government’s review is not trdly novo must its review be mandatory and automatic (so that a decision is not deemed
to have been rendered until the public correctional authority acts) or can the government’s review simply be satisfieddy allo
an inmate to appeal as of right the private contractor’s decisiod@dsuggests that thae novoreview requirement is the
equivalent of an independent decision being entered by a public agency; thus, if thete rroreview, due process would seem
to require that a first-instance decisiorall casese formally approved or rendered by a public official. This is what many states
require in the case of disciplinary hearin@eetext at fns 38-40nfra.

31 Neither the federal government nor eleven different states with prison privatization statutes attempt to place angttytpeyof st
due process limits on private exercise of government-mandated correctional authority. The states are Alaska, Georgia, Kentucky
Montana, Nevada, New Hampshire, New Mexico, Oklahoma, Oregon, Pennsylvania, and Utah. For a comprehensive survey of
federal and state regulation of private prisons relative to due process coseeRed|iff, The Due Process Failure of America’s
Prison Privatization Statute®1 Seton Hall Legis. J. 371 (1997).

32 See, e.gR. CraneWanted: A Model Law to Regulate PrivatizatiQurrectional Law Reporter 83 (April/May 1998); Ratlifthe
Due Process Failure of America’s Prison Privatization Statigepra note 31 at 398-409.
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of the relevant state code governing disciplinary proceedings by a “private management company” and
stated, albeit without any real analysis, that the statute comports with due process. For example, in
one of the casefavis v. Rosé the Tennessee Court of Appeals validated that part of the state code
and associated Department of Corrections disciplinary procedures that allow a private contractor
panel to recommend disciplinary action subject to review and final approval by a designated
Department of Corrections employ&én the absence of detailed kind of court guidance, government
corrections officials must use their good judgment and general due process case law to determine
where to draw statutory and contractual boundaries around private contractor rulemaking and decision
making. A brief survey of some of this experience with such line-drawing follows.

a. Rulemaking Generally

Consistent with due process jurisprudence, some states have barred private prison contractors
from unilaterally developing or adopting rules affecting disciplinary proceedings or pertaining to other
liberty interests® A handful of states have also sought to prohibit private operators from formulating
rules or procedures for calculating inmate release and parole eligibility dates or developing and
implementing procedures for calculating and awarding sentence (good time) €r&titae
observers have suggested that the best way to deal with rulemaking problems is to require explicitly
that private contractors adopt pertinent rules and procedures employed by the contracting agency.
While notions of fairness might at first blush suggest a presumption that all or virtually all private
prison rules should parallel those for public correctional institutions, and be approved by government
authorities, such guidance might be ill-advised. According to many privatization advocates, having a
boilerplate transfer of government rules would remove room for flexibility and innovation in many
areas of prison operation.

b. Disciplinary Decisions

Governments have generally interpreted due process to require that limits be placed on
correctional contractors’ ability to render final disciplinary decisions. Such decisions can affect both
good-time credits (and hence, release dates) and in-prison privileges. While only three states have
explicitly prohibited contractors from taking any disciplinary action against an irffrssteeral states
have mandated that any preliminary decisions that are taken by contractors be reviewed and approved

33 1997 WL 83671 (Tenn. App.. 1997).
34 See also, e.g., Jackson v. C@897 WL 337021 (Tenn. App.. 1997) (same result).

35 SeeFla. Stat. Ann. § 957.06N.C. Gen. Stat. § 148-37; Va. Code Ann. § 53.1-265; Colo. Rev. Stat. Ann. § 17-1-203; Wyo. Stat. §
7-22-112.

36 See, e.gVa. Code Ann. § 53.1-265 (barring private contractors from [developing and implementing procedures for calculating
inmate release and parole eligibility dates"); Tenn. Code Ann. § 41-24-110 (prohibiting private contractor adoption of rules fo
calculating inmate release or parole eligibility dates, as well as calculation and award of sentence credits).

37 See, e.gThe Council of State Governments (CSG) and the Urban Institute, Issues in Contracting for the Private Operation of
Prisons and Jails (hereinafter "CSG Report") 70 (1987).

38 SeeAriz. Rev. Stat. Ann. § 41-1609.01; Tenn. Code Ann. § 41-24-110; Va. Code Ann. § 53.1-265. Two states have a different
formulation to the effect that private contractors may take short-term or emergency disciplinary action subject to finlay review
public corrections authoritieSeeFla. Stat. Ann.8 957.06; Colo. Rev. Stat. Ann. § 17-1-203.
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by public correctional officers. At least a few others have done so contractdalyotably, the

BOP’s contract for its Taft, California facility does not have such a requirétn@&ume

commentators have also gone so far as to argue that due process requires a public official to
participate in disciplinary hearings, at least those involving major rule infra¢fiossll, no court has

ruled that this is required by due process, nor do the Todd Standards (albeit in a property rights
context) seem to suggest this is necessary. There is little guidance as to the type of review to be
undertaken by public correctional representatives. In the meantime, the most cautious approach would
direct a private contractor to make factual findings and a preliminary determination thereon according
to the Supreme Court’s “some evidence” stan@bdit not treat that decision as final until the matter

is ruled on, or approved by, a public official.

C. Parole Decisions

Because most -- but not all -- private prison contractors are paid according to the number of
inmates kept in their custody, such contractors may be seen to have a financial interest in parole
decisions. This creates a potential - even if not actual - incentive to supply parole boards with biased
or misleading informatioff. Because of this possibility of bias, due process arguably requires that

39 Ariz. Rev. Stat. Ann. § 41-1609-01,-Colo. Rev. Stat. Ann. § 17-1-203; Fla. Stat. Ann. § 957, 06; La. Rev. Stat. Ann78 15:117
Tenn. Code Ann. 8§ 301-265; Wyo. Stat. Ann. § 7-22-112.

40 SeeContract Between Corrections Corp. of America and the Commonwealth of Virginia Department of Corrections, July 11, 1996
(hereinafter "CCA-Va. Contract") at § 4.21, p. 20.

41 SeeTaft, California Low and Medium Security Correctional Facilities Contract Between U.S. Bureau of Prisons and Wackenhut
Corporation, § C.1, Part 11.J ("Discipline"). The BOP’s contract simply provides for contractor decisionmaking in thetdimsein
with an appeal as of right by the inmate through ordinary grievance channels. Itis an open question whether due presess requi
first-instance decision to be automatically reviewed and approved by a public official.

42 That was the position taken by the Council of State Governments (CSG) and the Urban Institute in a jointly authorededport is
1987. See CSG Reppsdupranote 37 at 10 (1987Lf. C. Ring, Contracting For the Operation of Private Prisons: Pros and Cons 21
(1987) (suggesting disciplinary panels could be made up of public and private personnel). This is also the position th@opted in
contract between the Virginia DOC and CC8eeCCA-Va. Contract at § 4.21, p. 20. Note that Ira Robbins, author of an early
study for the American Bar Association of prison privatization, took a more radical position that all disciplinary heautagsesho
conducted by public corrections officials. Robbins’ view, shared by some, is that simple reliance on public involvement at the
review stage may in practice turn out to be a rubber stamp on decisions that are effectively made at the hearing sttge by priva
contractors tinged with a financial interest in the outcomes. Vested with considerable discretion, private prison comrsetors a
as even less predisposed than their public counterparts to permit the calling of certain wieekdRebbins, The Legal
Dimension of Private Incarceratiosypranote 2 at 319. According to this view, the dominance of the private contractor in making
preliminary disciplinary hearing decisions is seen as subverting the maniétdfiof. McDonnell SeeNote, Inmates’ Rights and
the Privatization of Prisons86 Columbia L. Rev. 1475, 1187 (1986) (suggesting that private officials should be excluded from
disciplinary committees).

43 InSuperintendent, Massachusetts Correctional Institution, Walpole y4M2IU.S. 445 (1985), the Supreme Court enunciated a
standard that permitted revocation of an inmate’s good time credits upon a showing of "some evidence" in the record - a lower
standard of proof than a "preponderance of proof" standard.

44 In the end the practical realities of efficient administration and deference to be paid to factual determinations psivatesite
contractor personnel make it unlikely that a court would insistda rmovostandard of review to ensure compliance with due
process -- even though that is arguably what the application of the "Todd Standards" might require in a liberty intetedf,contex
however, an equivalent degree of independent public authority decisionmaking is reqdicetdiinythe prison setting, then it
would seem necessary for public authorities at least to approve or ratify every first-instance disciplinary decision rivade by pr
contractor personnel.

45 That this is a largely a possible, rather than actual problem is partly indicated by the fact that most inmates are reloeved t
their files for inaccuracies.
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private companies not be given a prominent role in the parole process, including the ability to make
overall parole recommendations. Several states have endeavored legislatively to prevent private
contractors from being able to play this pivotal ‘yes or no’ recommending role in the parole ffrocess.
Wyoming, for example, provides that prison contractors may not “recommend that the parole board
either deny or grant parole, provided the contractor may submit written reports that have been

prepared in the ordinary course of business unless otherwise requested by the paroté hbask”

state efforts represent a safeguard for a corrections agency to ensure that decisions about release itself
do not in any way appear tainted. A more relaxed standard might be used, however, if, as in the case

of the BOP’s existing private facility, the private contractor’s fee is not tied to the size of the inmate
population.

d. Other Direct or Indirect Release-Related Decisions

Public authorities may also need to retain responsibility for decisions concerning the
calculation of good time credits and release dates, as well as work assignments, furlough decisions or
security classification determinations that might directly or indirectly bear on the foréoiigof
these decisions may accelerate or delay an inmate’s release date or eligibility for parole, directly
affecting his fundamental liberty interests. Even if actual financial bias is not present, constitutional
considerations suggest that even the appearance of self interest should be banished. For example, the
possibility that private prison administrators could manipulate prisoners’ work assignments to affect
their release credits necessitates public decision making. To this end, only a handful of states have
enacted statutory restrictions, or insisted on contractual solutions to the sam® effect.

46 SeeColo. Rev. Stat. Ann. § 17-1-203; Fla. Stat. Ann. § 957.06; Miss. Code Ann. § 47-5-1225; Ohio Rev. Code Ann. § 9.06; W. Va.
Code § 25-5-14; Wyo. Stat. Ann. § 7-22-112.

47  Wyo. Stat. Ann. § 7-22-112.

48 Although it is unclear how infrequently this might happen, a particular security classification, for example, mighteletetrmi
only the specific security conditions of incarceration, but indirectly -- though for example, special work assignmerdastittatatt
particular classification -- the maximum good-time credits a prisoner might receive. In the case of furloughs, a private prison
operator might be swayed to restrict furlough opportunities to cut down on the loss of per diem revenues associated atgh an inm
being absent from the prison. Although in most cases, furloughed prisoners remain part of a private contractor’s designated
population.

49  For example, only eleven states appear to prevent private prison operators from granting, denying or revoking inntates’ good-
credits.SeeAriz. Rev. Stat. Ann. § 41-1609.01; Ark. Code Ann. § 12-50-108; Fla. Stat. Ann. § 957.06; La. Rev. Stat. Ann. §
39:1800.5; Miss. Code Ann. § 47-5-1225; Ohio Rev. Code Ann. § 9.06; Tenn. Code Ann. § 41-24-110; Tex. Rev. Civ. Stat. Ann.
Art. 495.004; Va. Code Ann. § 53.1-265; W. Va. Code § 25-5-14; Wyo. Stat. § 7-22-112. Some state DOC's like Virginia’s,
contractually insist that release computations be done by public offidake.g., CCA-Va. Contract at § 4.24, p. 22.

With the exception of Texas and the addition of Colorado (at Colo. Rev. Stat. Ann. § 17-1-203), the above eleven states also ba
private operators from determining the kind of work that inmates may pediodetermining the credits that working inmates may
receive thereby. Although they do not specifically address the impact of classification on release, seven state stattdes appea
prohibit private prison operators from making classification determinati®eeAriz. Rev. Stat. Ann. § 41-1609.01; Fla. Stat. Ann.

§ 957.06; Miss. Code Ann. § 47-5-1225; Ohio Rev. Code Ann. § 9.06; Tenn. Code Ann. § 41-24-110; Va. Code Ann. § 53.1-265;
Wyo. Stat. Ann. § 7-22-112.

Finally, it appears that nine states have prohibited contractors from deciding the type of work or work credits that imtdiztksl
may receive.SeeAriz. Rev. Stat. Ann. § 1609.61; Ark. Code Ann. §§ 12-50-108; Colo. Rev. Stat. Ann. § 17-1-203; La. Rev. Stat.
Ann. § 39:1800.5; Miss. Code Ann. 847-5-1225; Ohio Rev. Code Ann. § 9.06; Tenn. Code Ann. § 41-24-110; Va. Code Ann. §§
53.1-265; W. Va. Code § 25-5-14.
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3. Liability for Private Prison Conditions

Of central importance to governments contemplating correctional privatization is the question
of how privatization affects liability for the operations of, and conditions in, private prisons. Matters
of liability exposure have a critical bearing on accountability and cost: can prisoners’ rights be
vindicated in a private correctional context, and if so, is there a lesser liability exposure for the
government where a private contractor is the principal defendant? For some time, relatively
extravagant claims were made by both advocates and opponents of privatization that the advent of
private prisons would insulate governments from liability expo¥u@laims were also made that
privatization would substantially shield private contractors from the most potent and costly form of
inmate litigation -- civil rights suits involving alleged constitutional rights violatfdns.

These assertions may have confused some government correctional officials and troubled civil
rights and prisoner’s advocacy groups, but the impact of privatization on public and private
correctional authorities appears to be less dramatic, and potentially more beneficial, than initially
thought. As discussed in greater detail below, privatization will not result in any diminution of
litigation exposure for private contractors. They will be treated as “state actors” to whom federal
constitutional standards apply with equal force. At the same time, due to the nature of most inmate
civil rights litigation, governments involved in contracting out correctional management will generally
find a slight reduction in exposure to liability.

This section addresses first, the impact that privatization can have on private contractors’ and
contracting governments’ liability exposure, and second, the impact that a broad indemnification
arrangement and a contractor's comprehensive general liability insurance policy -- naming the
government as an insured -- can have on keeping the relative litigation costs of privatization low.
While the second topic is ultimately more salient, its impact cannot be fully appreciated without a
review of how privatization affects the calculus of liability between private and public defendants and
how it specifically reduces government liability exposure. There follows a review of the importance of
monitoring by government, and how effective monitoring can ensure that public correctional
authorities avoid acts and omissions of their own that might give rise to liability.

A.  The Impact of Privatization on Liability Exposure

One cannot understand the impact of privatization on governments’ and private contractors’
liability exposure without appreciating the central place that so-called “Section 1983" cases -- federal
civil rights claims alleging constitutional violations -- occupy in correctional litigation. The
mechanics of Section 1983 affect the liability of governments and contractors in different ways.

50 See, e.g\Wash. Post, March 23, 1986, at F6, col. 2 (describing how some politicians believed that government could escape liability
through use of private prisons); M. Walzer, "Hold the Justice," New Republic, April 1985, at 12 (privatization may result in an
"escape from the enforcement of constitutional norms").

51 See, e.gSullivan,Privatization of Corrections: A Threat to Prisoners’ RightsGnBowman, et al., eds., Privatizing Correctional
Institutions 139 (1994).
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1. Inmates’ Overwhelming Reliance on Section 1983 Cases to Redress Grievances

Prisoners litigating suits involving allegations of deficient prison conditions or individual
harm suffered at the hands of prison authorities can bring a variety of legal claims to court, but only
Section 1983 cases offer an effective means of addressnstjtutionalgrievances and obtaining
significant monetary damages. The reasons are clear: under Section 1983 litigation, inmates can seek
to remedy violations of their constitutional rights by private contractors as well as by state or local
government authorities who have contracted out prison management. Analogous actions against
federal correctional officials may be brought under so-cdigdnsactions? Inmates can also obtain
not only actual, or compensatory damages (reimbursing them for direct Rabuisjlso nominal
damages (if a constitutional deprivation causes no actual infysypitive damages (monetary
awards solely for the purpose of setting an example in especially egregioustases)eclaratory
and injunctive relief® They may also sue state or local officials in their individual capaéities.
Equally important, prisoners prevailing as plaintiffs in Section E8®ns can win attorneys’ fees,
which provide a significant incentive for inmates bringing lawstiitBinally, Section 1983 cases are
heard in federal courts, which are perceived as being more fair and impartial than state courts.

By contrast, state court actions alleging negligence or intentional conduct on the part of
private contractors and state officials usually face numerous kinds of limitations on the types of relief

52  "Section 1983" refers to the provision’s codification in Volume 42 of the United States Code, Section 1983, or as it is most
commonly abbreviated, 42 U.S.C. § 1983. Section 1983 actions are designed to offer redress to individuals who have suffered a
deprivation "under color of state law" of "rights, privileges, or immunities secured by the Constitution and laws of the United
States."Although there exists no comparable statute for suits against federal officials, the Supreme Court recdgjmieesi in Six
Unknown Named Agents of Federal Bureau of Narcofi@3,U.S. 388 (1971), that similar actions can be brought for violations
allegedly committed under federal auspices.

53 Compensatory damages can include those for emotional or mental distress, although the 1996 Prison Litigation Refdsm Act limi
such recovery to cases where mental or emotional injuries accompany a physical injury.

54  See Carey v. Piphud35 U.S. 247 (1978).

55 See Smith v. Wadé61 U.S. 30 (1983). Punitive damages can be awarded as long as the defendant acted with "reckless or callous
indifference to the federally protected rights of othetsl."at 56. Most lower courts have also held that a plaintiff who recovers
only nominal damages in a § 1983 suit can still be awarded punitive darSeges.g., Brewer v. Chauvii88 F.2d 860, 864 (8th
Cir. 1991) én bang.

56 See City of Los Angeles v. Lyo#61 U.S. 95 (1983). A declaratory judgment usually entails a finding that a governmental statute or
regulation is unconstitutional. If a court provides the plaintiff with some type of injunctive relief, the court goes éeen-furt
directing a defendant to refrain from taking certain unconstitutional actions in the future or requiring the defendacétmiake
steps to avoid future violations of the Constitution. Compensatory and punitive damages, as well as injunctive relief, are als
available to plaintiffs irBivensactions.

57 Bivenssuits can also be maintained against federal officials in their individual capacities.

58 Fees are authorized under 42 U.S.C. § 1988, although no fees are available for plaintiffs proceeding under federabBsvens act
To be considered a ‘prevailing party’ under § 1988, a plaintiff need not win the central claim asserted, but can rathensucceed
"any significant issue in litigation which achieves] some of the benefit the parties sought in bringiribesai. State Teachers
Association v. Garland Independent School Distd®&9 U.S. 782, 791, 792 (1989). Although the Prison Litigation Reform Act has
placed a cap on attorneys’ hourly rates in prisoner ®4&d8 U.S.C. § 3006A(d), as well as the total fees recovered as a proportion
of the relief obtainedsee42 U.S.C. § 1997e(d)(1)(B)(i), the availability of any fees at all still makes Section 1983 an attractive
vehicle for prisoner’s rights litigation.
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that can be obtain€dgspecially where the common law or state legislatures may have immunized
states and/or state officials from suit for actions arising from official corf@udbreover,

governments generally cannot be sued for the negligent acts of their independent cofiteadors,

most federal and state tort claims acts bar claims that involve “discretionary functions,” which could
include both the contracting out of the correctional funétiand the placement of an individual

inmate in a privatized facilit? Only tort suits involving allegations of negligent oversight or

monitoring of a private prison are likely to succeed under a state or federal tort claims act, as the case
may be>*

Three major questions under Section 1983RBindnslitigation that arose in the mid-1980's in
the wake of the first significant correctional privatizations were (1) could private prison contractors be
sued as defendants acting “under color of state law?” (or federal law, in the Bagensbuits); (2)
if private prisons were indeed “state actors” amenable to suit under Section 138earsivould
private prison contractor officials be able to share the “qualified immunity” defense that public
officials “acting under color of state law” enjoyed? and (3) if private prison contractors were deemed
“state actors” amenable to suit under Section 1983, what kind of liability, if any, would still attach to
public correctional officials who might still have various kinds of continuing responsibilities toward
private facilities? These questions assumed great significance as policy makers sought to ascertain the
true costs and benefits of privatization, and as the public sought to learn whether private prisons
would permit governments to avoid their constitutional responsibilities toward inmates.

2. Are Private Prison Contractors Amenable to Suit under Section 19837

The Supreme Court appeared to answer the “state action” question in 1988 in thé/desie of
v. Atkins®® In Westthe Court concluded that a private physician who worked in a state prison several
days each week could constitute a defendant under Section 1983. The Court dismissed the notion that
the private doctor was not covered by Section 1983 simply because he was a not a state employee and
worked part-time in the prison. What mattered, according to the Court, was the “function within the
state system” that the doctor played within the prison: he had agreed to assume the government’s
responsibility, delegated specifically to him, to furnish medical care required by the Eighth

59 Ordinary tort actions may be severely circumscribed by state tort claims acts, and usually provide only for the award of
compensatory damages. Except in the possible case of medical malpractice cases, such damages are in any event usually
exceedingly modest, given the status of prisoners and the fact that most of their needs are furnished by the prison.

60 See, e.gUtah Code Ann. § 63-30-10(j) (explicitly excepting prisoners’ suits from waiver of sovereign immunity).
61 SeeRestatement (2d), Torts, § 409. This principle is statutorily codified in the Federal Tort Claims Act at 28 U.S.C. § 2671.

62 See, e.g., Gotha v. United States5 F.3d 176, 179-80 (3d Cir. 1997)(discussing situations where major government decisions
"susceptible to policy analysis" constitute "discretionary functions" immune from suit under the Federal Tort Claims A&28 U.
§ 2680(a). As such, the ‘discretionary function’ exemption would appear to bar any negligence suit based on a theoggof "negli
selection” of a private contractor. Everyday oversight over a private contractor via a prison monitor may conceivaplysstidl ex
corrections agency to negligence liability, but this will undoubtedly arise in the context of a larger Section 1983 suit.

63 See, e.g., Bailor v. Salvation Arndj, F.3d 678 (7th Cir. 1995)(pre-release placement of inmate in half-way house deemed
discretionary function immune from suit).

64 Seediscussion on Section 3.B.Zfra.

65 487 U.S. 42 (1988).
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Amendment to the Constitution. His specific function in the unique prison setting was to discharge
the state’s medical care responsibilities which he “possessed by virtue of state law and [which were]
made possible only because [he was] clothed with the authority of stat® law.”

There should be no reason to doubt the applicatidMesft v. Atkingo private contractors
running entire prison facilities, either on legal or policy grounds. The special, all-encompassing role
that private contractors play in the day-to-day management of privatized facilities -- their “function
within the state systerf’’-- together with the understanding that contractors have assumed
responsibility for protecting inmates’ constitutional rights, make it highly unlikely that a private
prison management company could escape Section 1983 liability. This would seem to be the case
even if the reasoning in another Supreme Court state action case were % pptitghst one federal
circuit court has explicitly endorsed the applicatioWst v. Atkingo private correctional
managemerff

It is important to note that, at present, notwithstandinghet v. Atkingolding, it is an
untested proposition in many areas of the country wh&ivensactions may be brought against
federal prison contractors as “state actors.” Only four judicial circuits have unambiguously
recognized private contractors as appropigvensaction defendants, while most of the circuits have

66 Id. at 55.

67 Id. This reference to the doctor’s function in the state system may or may not signal reliance on a line of Supreme Court cases
finding state action where the activity at issue has been a "public function" -- defined by the Court to be "traditionailyelxcl
reserved to the statelackson v. Metropolitan Edison Cd19 U.S. 345, 352 (1974). Because prisons cannot, strictly speaking, be
said to have been "traditionally exclusively reserved" to the state due to the 19th century legacy of private prisongng gwneth
Supreme Court itself acknowledged in the recent caRécbiirdson v. McKnigh117 S. Ct. 2100, 2104 (1997) -- there is still some
debate as to whether the "public function" test is applicable to Section 1983 cases in the new correctional privatizatiorenvir

68 One of the most interesting questions regarding private prisons and ‘state action’ is why the Supreme Court, in theésienenft de
Richardson v. McKnighfi17 S. Ct. 2100 (1997) -- a case that involved a private prison run by Corrections Corporation of America
-- instructed the trial court on remand to analyze the state action question under the holdinesitooft of Lugar v. Edmonson
Oil Co.,457 U.S. 922 (1982).The best explanation is thiatigar actually enunciated a test to determine state action, Wielgt
was less clear about its governing principles. The real question, however, is whether by reféuigay tthe Court was signaling
a reaffirmation of the increasingly restrictive approach to state action that it began to develop in the 1980's. Butithiaeesul
private prison context is in fact likely to be the same regardless of which decision is relied on. The two-paudestéguires
first, that a constitutional deprivation "must be caused by the exercise of some right or privilege created by the statdeoofby
conduct imposed by the state or by a person for whom the state is responsible"; and second, that "the party charged with the
deprivation must be a person who may fairly be said to be a state actor." The definition of state actor in the sectraltpatt of
includes a person jointly acting with state officials, or who "has obtained significant aid from state officialbse tonduct is
otherwise chargeable to the State.! & 937 (emphasis supplied). Thus, although_tigar decision itself revolved around a
finding of joint activity by public and private parties, the last phrase of the two-pronged test would appear to be expaigie e
attribute liability to almost any kind of private prison company assuming all or virtually all management functions aya facili

69 See Skelton v. Pri-Cor, In@63 F.2d 100, 102 (6th Cir. 199d9rt. denied503 U.S. 9891992, quoting Plain v. Flicker645 F.
Supp. 898, 907 (D.N.J. 1986)("[I]f a state contracted with a private corporation to run its prisons it would no doulhsubject
private prison employees to § 1983 suits under the public function doctrige§.also Street v. Corrections Corp. of Amerd€e,
F.3d 810, 814 (6th Cir. 1996) (private operation of prison is a public function). At least one district court has reagarigd sim
SeePayne v. Monroe County79 F. Supp. 1330, 1335 (S.D. Fla. 1991)(Wackenhut Corp., operator of county jail, deemed state
actor performing public function).
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not ruled on the issue. One circuit has refused to div@nssuits against private partié€sLower
courts confronted with private contractor defendanBiwensactions generally continue to find ways
to avoid ruling on the issué Still, it is hard to see how these remaining judicial circuits will be able
to resist the logic ofVestin the Section 1983 context if and when an analo@snscase appears
before theni? Interestingly, the current Bureau of Prisons facility in Taft, California falls within the
9th Circuit, which has in fact recognized private contractors as apprdpivatesdefendants.

3. Do Private Prison Officials Have a ‘Qualified Immunity’ Under Section 19837

Even with increasing general agreement that private prison contractors and employees are
“state actors” subject to Section 1983 liability, it remained uncertain until recently whether such
employees could raise the defense of “qualified immunity” that is extended to public officials
defending against monetary claims in such litigatfo@uch immunity shields from liability officials
exercising discretionary functions if, in light of the clearly established law existing at the time, they
could reasonably believe that their conduct was lawful. The immunity is therefore helpful in
protecting officials from liability in situations where the applicable law is in flux and they must
operate with resolve and confidence in volatile environments. Proponents of extending qualified
immunity to private prison officials argued that officials acting “under color of state law” in managing
a prison should have same defenses available to public employees. This would allegedly create an
“even playing field” allowing fair competition between public and private enfities.

Last year, irRichardson v. McKnight,the Supreme Court rejected such an approach, ruling
that private prison guards cannot raise a qualified immunity defense to a Section 1983 action. The
Supreme Court’s reasoning relied on both history and public policy. The Court found that the “mere
performance of a governmental function” by a private defendant could not, alone, entitle that
defendant to claim qualified immunit§. The purpose of qualified immunity is to prevent public

70 The four circuits that have foulivensactions to be appropriate against private defendants are the D.C., 5th, 6th, and 9th Circuits.
See, e.g., Reuber v. U.350 F.2d 1039, 1053-57 (D.C. Cir. 198Bpbyns v. E-Systems, In667 F.2d 1219 (5th Cir. 1982);
Yiamouyiannis v. Chemical Abstracts Servi®] F.2d 1392 (6th Cir. 19758chowengerdt v. General Dynamics Co823 F.2d
1328, 1337-38 (9th Cir. 1987). The one circuit that has found to the contrary is thé-kgtsher v. Rhode Island Hosp. Trust
National Bank496 F.2d 927, 932 n. 8 (1st Circgrt. denied419 U.S. 1001 (1974). Other circuits have either not dealt with the
issue or have purposely left it untreat8ée DeVargas v. Mason & Hanger-Silas Mason 844 F.2d 714, 720 n.5 (cataloguing
status of private party amenability to suit by circuit).

71 See, e.g., Smith v. United Stat®86 F. Supp. 1183 (M.D. Fla. 1995) (court merely assumes private half-way house is proper
defendant undeBivensaction against half-way house and U.S. Bureau of PriddoShan v. CCA1997 WL 104110 (D. Kan.
1997)(same assumption in case involving privately-managed federal detention €detarg v. GrahanB54 F. Supp. 599, 604
(W.D.N.Y. 1997)(court does not rule on issue, where private half-way house is the principal defendant).

72 Indeed, the Supreme Court has noted how liability standaBiseénscases generally track those in Section 1983 litigaSee.
Siegert v. Gilley500 U.S. 226 (1991).

73 The qualified immunity defense applies only to actions against officials for monetary relief.

74 See, e.gThomasResolving the Problem of Qualified Immunity for Private Defendants in Section 1983 and Bivens Damage Suits,
53 La. L. Rev. 449, 454 (1992).

75 117 S. Ct. 2100 (1997).
76 The Court noted that "[h]istory does not reveal a ‘firmly rooted’ tradition of immunity applicable to private employed prison

guards,'id. at 2104, and further observed that "[c]orrectional functions have never been exclusively public" in the U.S. by virtue of
the history of private jails and prisons in the 18th and 19th centudes.
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officials, who have civil service protection and less strict oversight, from exhibiting “unwarranted
timidity” in the face of liability. The Court noted, however, that private companies and their

employees have other incentives, generated by state monitoring and the marketplace, to spur them to
perform their duties zealously. Moreover, such contractors can obtain relatively inexpensive liability
insurance for their employees that will further minimize any disincentives for good perforrifance.

The Court concluded that its decision to deny qualified immunity should apply to any situation where
“a private firm, systematically organized to assume a major lengthy administrative task...with limited
direct supervision by the government, undertakes that task for profit and potentially in competition
with other firms.™

Despite the narrow decision McKnightand an agitated dissent by the minority justices, the
ruling is likely to apply to virtually all private contractors managing prisons, even where competitive
market pressures may be relatively wé&aR he bigger question is whether the case’s significance to
current private prison operations is more modest than it initially appeared. To begin with, qualified
immunity by its terms is generally most helpful to public officials when the legal standards governing
their work are unclear and a reasonable official might believe that his conduct was lawful. In the case
of prison litigation, however, constitutional law standards that might have seemed confused or
unsettled in the 1970s and 1980s have now reached a degree of clarity and relative stability that render
the qualified immunity defense far less valuable than in earlier years. Moreover, in monetary terms,
the impact oMcKnighton private prison contractors has been negligible, since the additional
insurance necessary to cover individual prison officials’ liability is only marginally higher than that
necessary to cover the corporate liability of the firms themsé&vEmally, theMcKnightdecision
left open the possibility that a potentially equally meaningful “good faith” defense to liability -- rather
than an absolute defense to suit -- still might be asserted by private prison officials who genuinely
believed their actions were in accord with prevailing ¥avin the end, the slight increase in private
contractors’ exposure to liability appears not to have had any discernible impact on those firms’
costs®

77 Seeidat 2106-07. The Court argued that if private companies or their employees flag in their duties, they may be replaced in the
competitive procurement process or through the action of market and reputation forces.

78 Id. at 2107. Thé&icKnightdecision would also appear to put to rest the notion that a private contractor could avail itself, in federal
actions against states and their high-ranking officials, of the defense of absolute "sovereign immunity" that would atdooshield
Section 1983 liability. Although the Supreme Court did not address this issue explicitly, its reasoning extends to lodth types
immunity for private prison contractors and their employees.

79 While the minority opinion, written by Justice Scalia, emphasized that the private prison industry is dominated by a few majo
players and often driven by political lobbying and decision making, it does not necessarily follow that the basic prafiumaotive
its incentives for private guards to perform effectively, are weak. There are still significant contract and market pregsikres a
See, e.g.Thomas & LoganThe Development, Present Status, and Future Potential of Correctional Privatization in Ame@ca, in
Bowman, et al., eds., Privatizing Correctional Institutions 233 (1993) (noting that profitability and share value ardadstally t
meeting government contractual expectations and enhancing firm’s public reputation).

80 Not only did private prison contractors not assume that their officials were protected by qualified immunityMekonigrht, but
their insurance policies before and attéeKnighttypically indemnify private prison officials for all liability relating to their prison
work.

81 117 S. Ct. at 2108.

82 In this regard, it also does not seem persuasive to suppose, asMiaKttight minority, that private contractors will "down-play
discipline" and otherwise exhibit timidity in their work so as to reduce the cost of § 1983 litigation. Anecdotal evidgests sug
that private firms are not deterred from entering or profiting in the mafes generallilote, Qualified Immunity -- Privatized
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4, Private Contractor and Governmental Liability Exposure in Section 1983 Litigation

With private prison contractors deemed “state actors” amenable to suit under Section 1983,
and with contractor personnel not immune from suit, it becomes possible to analyze the general
contours of how liability would be distributed among contractors and government correctional
authorities in a privatized correctional environment, and whether, and to what degree, privatization
helps or harms governments and prisoners involved in inmate litigation. The most important factor,
from a cost standpoint, is simply the availability to contractors and governments of a contractor’'s
comprehensive general liability insurance policy. Still, even from the standpoint of exposure to suit, it
is clear that the interposition of a private contractor handling the day-to-day management of a
correctional facility will tend to reduce significantly the exposure of governments and senior public
correctional authorities, particularly in cases involving isolated or individual incidents. It should not,
meanwhile, affect adversely the ability of prisoners to obtain relief for legitimate constitutional
complaints. To understand these effects, it is useful to examine the respective Section 1983 liabilities
of private contractors and government entities (i.e., local governments, states, federal government).

a. Private Correctional Firm Liability

As a private entity functioning as a “state actor,” a private correctional contractor would be
amenable to suit under Section 198Bens,and subject to both monetary damages and injunctive
relief if it were found to have violated one or more inmates’ constitutional rights. Hence, a private
contractor would be subject to the same liability standards established by the Supreme Court for
public actors, including those relating to causation and state offiniithce, however, there is no so-
calledrespondeat superidrability for any employers under Section 1983 -- meaning, no automatic
liability of an employer for the actions of its employ®esa firm and its supervisory employees must
be shown to have been directly involved in the alleged violation, have known about the violation or its
likelihood of occurring and been “deliberately indifferent toward the risk, or have generated or
validated a policy or custom that led to the violafion.

As in the case of public employers, in practice this means that while inmate cases may
succeed against private correctional officers, it may be much more difficult to reach supervisory
personnel. Such higher-level personnel may be insulated from liability in cases involving isolated

Government Functiond,11 Harvard L. Rev. 390, 398-400 (1997) (private firms appeared undeterred by lack of immunity in
aggressively operating prisons). Also, since litigation costs are merely possible future costs, firms will usually pegiesataimgs
through immediate staffing and training efficiencies rather than through presumed litigation s@eéedgdat 400 n. 75.

83 In the case of an Eighth Amendment claim alleging safety problems stemming from other inmates, for example, a pldintiff woul
need to show that the private correctional officials’ actions or omissions had a causal connection to the injuries altegethend
officials displayed "deliberate indifference to a substantial risk of serious h&manrher v. Brennar11 U.S. 825, 828 (1994).

84 See Monell v. Department of Soc. Se436 U.S. 658, 694 (1978). Althoudfonellinvolved a municipal corporation, all federal
circuit courts have agreed that there ig@gpondeat superidiability for private corporations as welbee Street v. Corrections
Corp. of Am., suprd02 F.3d at, 818.

85 See, e.g., Street v. Corrections Corp. of Am., s(migate prison contractor and warden not proper defendants for alleged Eighth
Amendment violation by prison guard; no showing of custom or polidglson v. Pennsylvanid997 WL 793060, at 3 (E.D. Pa.
1997)(allegations against private prison warden and assistant warden dismissed due to lack of participation in or knamdedge of
acquiescence in activity alleged to have caused constitutional deprivation).
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incidents and lower level personnel (e.g., guards or medical $tdéfpending on their particular

level of knowledge or lack of forewarning of specific problems or risks. Even in cases where a failure
to train correctional officers is at issue, the failure to train must be accompanied by officials’
“deliberate indifference” to the risk that deficient training will result in constitutional violaffons.

Mere negligence -- on the part of line employees or their supervisors -- does not give rise to a Section
1983 claint?

On the basis afomparativerecovery of damages, it can be said that privatization may bring
certain benefits to inmates bringing meritorious Section 1983 suits. First, in the case of state and
federal corrections (although not local government corrections), due to the Eleventh Amendment
and/or statutes on sovereign immunity, state and federal correctional employees are not amenable to
suits for monetary damages except in their personal caagitys means that only damages against
their individual assets may be obtained, thereby significantly limiting the amount of money that can be
obtained in such cas&s By contrast, damages obtained against private correctional employees can be
paid out of the employing firm’s assets, which could be quite large. Moreover, federal, state and local
governments may have statutory limits on damage awards or be exempted from certain types of
damages’* while private contractors are not similarly restricted.

b. Government Correctional Authority Liability

Contracting for prison management services also means lower overall liability exposure for
governments. This lower liability profile results directly from the Section 1983 causation and state of
mind standards discussed immediately above: insofar as public corrections authorities will have
entrusted day-to-day management of prisons to private contractors, they will be less likely to have
advance notice or knowledge of specific harms alleged to have caused injury to individual inmates.
While reliance on a private contractor will obviously not insulate government authorities from being
named in lawsuité or being exposed to liability for widespread or obvious problems with prison
conditions, it will greatly lessen the liability of government supervisory officials for most inmate
claims alleging individual harm. These claims represent the most common type of inmate lawsuit,
and assume a significant proportion of a corrections authority’s litigation budget.

86 Thus, for example, in an Eighth Amendment inmate freedom from harm case, if supervisory officials were to be held liable, an
inmate would have to show not only that front-line guards were "deliberately indifferent" to a strong likelihood that #e inmat
safety was in danger, but that the supervisory officials had similar knowledge of a risk and recklessly and consciouslgdiisrega
See, e.gPayne v. Monroe Countgupraat 1334 (claims against private jail management firm dismissed; no showing of deliberate
indifference on part of firm).

87 See City of Canton v. Harrid89 U.S. 378 (1989).
88 See Daniels v. Williamd,74 U.S. 327 (1986Pavidson v. Cannor74 U.S. 344 (1986).

89 Also by virtue of sovereign immunity, states themselves are not amenable $@sui.g., Will v. Michigan Dept. of State Police,
491 U.S. 58 (1989).

90 Although the government cannot be tapped directly for damages, it can, by statute and based on discretion, choosg to indemnif
government employees sued in their personal capacities. States, are, however, liable for attorneys’ fees under 42 Ui8.C. § 1988
cases for injunctive relief where state officials were sued in their official capacity and lost.

91 In addition, the Supreme Court has held that punitive damages are not obtainable against municipal govaeenstytaf
Newport v. Fact Concerts, In@53 U.S. 247 (1981).

92 As one commentator has noted, "[T]he government cannot hide behind its private operator. An inmate can sue either party." M.
Gold, The Privatization of Prison28 The Urban Lawyer 359, 380 (1996).
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Governments will still be subject to injunctive relief if they permit obviously unconstitutional
conditions to arise in private prisolisMunicipalities and county governments, unprotected by
sovereign or qualified immunity, will also face monetary damages, including punitive damages in such
situations where a “policy or custom” bearing on the alleged harm is deemed 6 Buist.
municipalities, together with state and federal officials, will face monetary liability in cases of
individual harm only if, based on Section 1983 state of mind requirements, they authorize improper
conduct by a private contractor, or have knowledge of that conduct and consciously fail to take steps
to correct it. In most cases involving these kinds of allegations, courts will dismiss claims against
upper level officials, who are deemed entitled to rely on the judgment and professionalism of private
contractors reacting to the day-to-day challenges of prison managément.

B. The Role of Indemnification, Insurance and Monitorin gin
Reducin g Liability and Liti gation Costs

This section addresses the importance to public correctional authorities of (a) being covered
by a broad indemnification agreement covering the contractor’s acts and omissions, and (b) being
named as an insured on a private contractor’'s comprehensive general liability insurance policy. These
important advantages are discussed in greater detail below. This section also reemphasizes how
Section 1983 will not impose liability on government officials unless they not only know about a
problem but areleliberately indifferentoward it. Prudent monitoring of private facilities by the
government has the clear benefit of alerting public officials to serious and systemic problems in a
facility that, if responsibly dealt with, will not generate damaging litigation -- not to mention public
relations problems -- in the first place. Perhaps equally important from a liability and cost standpoint,
an effective monitor can prevent public authorities from committing their own acts and omissions that
arenotgenerally covered by the contractor’s insurance policy.

1. Indemnification and Insurance

It goes without saying that any expectations about privatization’s purported litigation cost
advantages would prove completely illusory without government insistence on an effective

93 See, e.gNelson v. Prison Health Serv., Ingé997 WL 821531 (M.D. Fla.1997) (county could be found liable for deficient medical
care at private jail based on repeated receipt of monitoring reports identifying problems).

94 Sometimes, courts have viewed municipal government liability broadly as non-delegable where contracting decisions ase viewed
constituting a "policy or customSee, e.g., Ancata v. Prison Health Servigé&$, F.2d 700, 705-06 nn. 9 & 11 (11th Cir. 1985)
(county liable together with private prison health provider for inadequate medical care furnished to ihatet)y. Mylander,
954 F. Supp. 1547, 1556 (M.D. Fla. 1997) (county liable with private contractor CCA for Fourth Amendment violation where
county policy entrusted CCA with policy making authority on subject at issue). Custom has been interpreted broadly & include
"widespread practice, that, although not authorized by written law or express municipal policy, is so permanent anddvwas|teettle
constitute a custom or usage with the force of I&8t.'Louis v. Praprotnikd85 U.S. 112, 127 (1988juoting Adickes v. S.H. Kress
and Co.,398 U.S. 144, 167-68 (1970). If a custom is shown to be so longstanding and widespread that it is considered to have been
"authorized by the policy-making officials because they must have known about it but failed to stop it," liability maynaitadh u
1983.See Payne v. Monroe Coupgypraat 1334 (section 1983 prison suit against county and private contractor dismissed where
no showing that inmate safety problem was known or should have been known).

95 Cf., e.g., Calvert v. Hurv,98 F. Supp. 1226, 1232-33 (N.D. W.Va. 1992) (Eighth Amendment claims against state prison officials
dismissed where no showing that such officials actively or tacitly approved provision of allegedly incompetent medical care to
individual inmate by private health provider).
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indemnification and insurance scheme. By demanding full indemnification and compensation of the
government for all acts and omissions of the private contractor that may give rise to liability
surrounding the operation of a private facility, public corrections authorities can ensure that there is

no litigation cost increase attending privatization. Being named as an insured on a private contractor’s
comprehensive general liability policy can provide governments with the security they need in order

to turn over complete operation of a prison and to focus their attention on specific matters of facility
oversight and proper contractor performance.

To ensure that they deliver their full benefit, indemnification clauses typically indemnify,
defend, and hold harmless the government and all of its employees, agents, and officers from any
claims or losses -- including all damages, costs, fines, and/or settlements -- stemming from the
contractor’s acts or omissions in connection with performance of a privatization c&hiiaey. are
also typically written in such a way as to apply to all subcontractors, agents, or any other persons
supplying services or supplies in connection with the contract. Beyond these basics, a contract may
explicitly provide for indemnification for specific harms, including prison escapes, failure to comply
with federal, state, or local legislation (particularly labor laws), and unsanctioned use of information
or data collected or used in the course of performance of the contract (e.g., research or personal data
implicating privacy, copyright, or trade secret concethd).may also address government
requirements that the government be a signatory to any settlement or explicitly approve any settlement
in excess of insurance limits.

Insurance provisions in a contract constitute a logical extension of the indemnification
clauses. A contracting government agency will usually be named as an insured on any and all
insurance policies written for the private contractor managing one or more prison faéil@igs.
being named explicitly as a direct insured party -- rather than as merely a beneficiary -- a government
can strengthen its indemnification provisions vis-a-vis the contractor and its rights against the insurer.
Among the most important of those rights is the right to advance notice of any honpayment or
cancellation of the policy by the contractor. Without these direct rights -- contained in the insurance
policy or in the contract with the private contraéter the government’s protection may be illusory.

The contracting agency may also insist that it be given advance notice of, and opportunity to approve,
a new certificate of insurance that replaces an expiring pSficy.

96 It is important that the indemnification extend to performance afdhtractin all of its dimensions (including by implication all
manner of omissions), rather than simply the operation of the facility in question, which might otherwise narrow the daberage o
hold harmless benefit.

97 See generally, e.g., Contract Between Commonwealth of Kentucky and U.S. Corrections Corporation for the Operation of Three
Minimum Security Facilities, December 9, 1993 (hereinafter "Kentucky Contract"), at 33.

98 There appears to be unanimous agreement that third-party insurance obtained by the contractor is the safest andentige cost-eff
means that governments have of being properly ins@eeRobbins, The Legal Dimensions of Private Incarcerasapraat 854,
n. 644 (discussing problems with contractors self-insuring).

99 See, e.gKentucky Contract at 34; CCA-Va. Contract at § 7.4, p. 38.
100 See, e.gState of California Department of Corrections Standard Contract, Attachment B (General Terms and Conditions), 1 19 at 6,

furnished as Attachment 1 to RFP for Expansion and Operation of Medium Security Community Correctional Facility, October 13,
1995.
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In developing specific provisions for insurance coverage, governments generally seek to cover
all possible liabilities arising from the operation of the privatized facility, including both personal
injury claims and Section 1983 litigation. Liability areas include those for personal injury,
professional (malpractice) liability (including medical malpractice), contract liability, property
damage, worker’s compensation liability, theft and fraud, and automobile liability (to protect against
damages stemming from transport of inmates). Insurance policies are also generally sought that
explicitly provide for the payment difigation defense cost§* Depending on risk calculations
specific to individual facilities, governments will also seek to prescribe insurance amounts that
insurance policies should contafiln addition to liability insurance, contracts may also provide that
contractors furnish performance bonds as a means of ensuring proper performance of the contracted-
for services, although the usefulness of this tool is linfited.

Government indemnification and coverage under a contractor’s third-party liability policy go
hand-in-hand with the practical reality that public officials have turned over day-to-day prison
management to private firms that must, as a matter of ordinary accountability and proper market
pricing, bear the direct costs of damages they may cause in executing their responsibilities. Attentive
governments will closely monitor both the quality of insurance initially obtained by the contractor, as
well as changes in coverage and premiums that may have an impact on the overall savings derived
from the management contract. While market pressures and profitability concerns should, over time,
be expected to result in lower premiums for contractors that perform responsibly, governments can
still be expected to monitor contractor performance closely to make sure that there is no offsetting
tendency to cut back on staffing, training, and other inputs affecting the bottom line.

It should be noted that government litigation costs at a particular facility may or may not be
lower with prison management in the hands of a private contractor. A great deal depends on the
nature of the facilities involved, the profile of the inmate population, and the risk management
approaches taken by particular public versus private authorities. The latter approaches can themselves
vary greatly according to the overall management plan, quality of staff, and claims handling
procedures employed by those administering a specific prison facility or system. While it may be
contended that private authorities can exercise greater flexibility than their public sector counterparts
in given situations, this assertion cannot be readily substantftat&tius, even though a prudent

101 See, e.gCAA-Va. Contract at § 7.3, p. 38.

102 For example, Virginia has required a contractor managing a medium security facility to carry comprehensive general liability
insurance in an amount no less than $2 million per occurrence and $5 million in the aggdeg@t@A-Va. Contractsupraat §
7.3, p. 37. Kentucky requires commercial general liability insurance to be carried by a contractor for a minimum sddyrity faci
the amount of $2 million per person and $3 million per occurreédeeKentucky Contract, supra at.3Most specialists seem to
think that $5 million per occurrence is a completely adequate amount for a medium security prison with 500-1000 bedsaFor medic
malpractice insurance, the U.S. Bureau of Prisons prescribed an amount of $1 million per medical speciality per occerrence. Se
RFP for Minimum Security Prison, Taft, California, Nov. 27, 1996 (hereinafter "Taft RFP"), at 72.

103 Although performance bonds have been viewed by some as useful where the contracting agency wishes to protect isg#f from ev
such as contractor bankruptcy, default, strikes, or a takeover by or merger into, a new firm, many believe they are usineeessary
they usually require replacement of a private contractor by a vendor of the insurer’s choosing, and because it is usaallly easie
cheaper for public authorities to resume control.

104 Some privatization proponents have asserted that private firms may prove more responsive to inmates and the general public
remedying problems that result in prison litigation. They content that a private contractor can more expeditiously to correct a
problem or settle a lawsuit when political pressures are absent, fewer approvals are needed, and funding is more réaldily access
Also, a private firm’'s concern with market reputation and profitability is alleged to create incentives for flexibility@ind bokts
down. There remains no solid evidence or study to support these contentions, however plausible they may be.
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government correctional agency will insist as a matter of course that a contractor indemnify and hold

it harmless against all acts and omissions of the contractor arising under a management contract -- and
even though such an agency will similarly insist that it be named as an insured on any private
comprehensive general liability insurance policy covering particular prison facilities -- there is no way

to tell for sure whether its litigation expenditures under privatization will be I1&wer.

2. Monitoring to Safeguard Against Liability Resulting from Government Duties

Indemnification and insurance covering the acts and omissions of the private contractor will
not necessarily shield public correctional authorities for failing to exercise that degree of oversight
deemed appropriate to particular contract circumstances. As the Supreme Court acknowledged in the
case ologue v. United Staté%, government correctional authorities may be liable for their own
negligence even though management of a correctional facility has been given over to an independent
contractort®” To safeguard against the continuing possibility of liability for their own conduct, as
well as to ensure proper contractor performance and compliance with contract terms, most
governments have statutofff§or contractually provided for public corrections monitors to oversee
private prison operations. Monitors may be individuals who fulfill roles significantly different from
those performed by auditors, inspectors, and performance evaluators whose interventions are less
frequent and less concerned with day-to-day operations. Without such frequent oversight, it is possible
that a government could be found negligent -- according to an evolving standard of reasonableness in
the corrections community -- for negligent or deficient monitotffig.

105 Clear answers to this question are likely to be exceedingly difficult to obtain. To begin with, public entities dy tiotdaarty
liability insurance, so direct cost comparisons are impossible. Also, public correctional authorities and contractonsl@ffkelwo
it very hard to isolate with any precision all of their relevant litigation costs (staffing costs, particularly in thequiblicase hard
to attribute exclusively to litigation-related functions), and may be reluctant to disclose their damage awards paid @irirgscer
what portion of the contractor’s per diem is attributable to litigation defense would probably be quite speculative.it Finally,
be extremely difficult to control for potentially wide differences in prison populations, facility conditions, and the toagtdfis
litigation at one or more facilities. Still, one could surmise that public authorities have a number of factors that toeihd iaid
keeping certain litigation defense costs relatively low. These include the judicious use of salaried government attamdigs to h
virtually all prison litigation, possibly less expensive claims handling, and the lack of a profit mark-up. Private cenbyctor
contrast, might feature relatively more expensive claims handling and legal assistance (e.g., though contract attorragys billing
market rates), as well as that portion of their fee allocated to such work.

106 412 U.S. 521 (1973).

107 See idat 532-33. IrLogue,the Court acknowledged that a U.S. Marshal could be found negligent for his own acts of negligence in
failing to take certain precautions in placing a federal inmate in a county jail under an intergovernmental agreemertbopl8suant
U.S.C. § 4002. While indemnification and insurance covering a private contractor will help with litigation stemming from prison
condition problems, it will not obviate government officials liability for negligent selection or oversight of a contractor. As
discussed above, Section 1983 litigation has in recent years confirmed this same fact in the context of private prisns contract
specifically,see§ 3.A,supra

108 See, e.gFla. Stat. Ann. § 957.04(1)(g) (requiring full-time monitor with unlimited access to private facility); Ky. Rev. Stat. Ann. §
197.510(29) (requiring frequent monitoring); N.M. Stat Ann. § 33-1-17(D)(7) (requiring monitoring of compliance).

109 See CSG Reporupranote 37 at 533. Lack of monitoring or grossly deficient monitoring could also figure as a major grounds for
voiding a contract on grounds of excessive delegation.
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In some jurisdictions, and pursuant to certain contracts, monitors are full-time Department of
Corrections employees who work at private facilitf@syhile in other cases, monitors may only visit
intermittently*** In still other cases, a monitor may be an independent contractor who visits a facility
only several days per montl. RFPs or contracts may require a private prison operator to set aside
space for a government monitor and to assume all costs associated with the monitor’s work other than
his or her salary:* The monitor's mandate in many cases may be a broad and active one, in which
ongoing guidance is provided to the private contraéfoA wide-ranging, ongoing document review -

- including paperwork on population, classification, discipline, grievances, serious incidents, and
programming™ -- can complement direct observation. In many cases, the level of oversight received
by a private contractor may ultimately exceed that received by publicly-operated ptisons.

A review of alternative approaches to monitoring and the many deficiencies that may attend
many of these approachgslies beyond the scope of this review. For present purposes, it is
important simply to recapitulate the legal implications of using -- or not using -- a monitor. The
problems of government negligence liability resulting from deficient monitoring or a failure to
monitor at all have already been addres$edf a monitor is employed, however, public corrections
authorities should make every effort to take the monitor’s role -- and the information he or she relays
to the public agency -- seriously. Otherwise, public correctional officials may find themselves
exposed to “deliberate indifference” allegations in a Section 1983 action for failing to respond
appropriately to information provided by the monitor.

110 See, e.gkKlorida, where this is statutorily required.

111 See, e.gNorth Carolina Department of Corrections RFP for Two 500-Cell Medium Security Institutions, Dec. 19, 1995 (hereinafter
N. Carolina RFP), at 19.

112 This arrangement exists in the case of the contract between the District of Columbia and the Northeast Corrections Center in
Youngstown, Ohio, operated by Corrections Corp. of America. Although this arrangement was apparently selected in light of
concerns that the D.C. Government could not perform the job properly, it is far from an ideal situation, given that the monitor
resides out of state and only visits the facility a few days per month. This may or may not be viewed as a modest, thtaungh impor
contributing factor in the D.C. Government's failure to respond appropriately to repeated problems of inmate violendsait.the pr

113 See, e.gN. Carolina RFP at 19.

114 For example, the contract monitor for the U.S. Bureau of Prisons’ Taft, California, minimum security facility is empmwered t
provide "technical direction" to "all work performed" under the contract, which can include "[d]irections to the contrattaewhi
direct the contract effort, shift work emphasis between areas or tasks, require pursuit of certain lines of inquintafi or de
otherwise serve to accomplish the contractual scope of work." TaftdRpRanote 102, at 56.

115 SeeKeating,Public Over Private: Monitoring the Performance of Privately Operated Prisons and Jaids NitDonald, ed.,
Private Prisons In the Public Interest 130, 145 (1990). Many private prison contracts require full access to prisoardcilities
private contractor books and records, without noti8ee, e.g CCA-Va. Contract at § 4.38, p. 27.

116 SeeCalabresel.ow Cost, High Quality, Good Fit: Why Not PrivatizationGnBowman, et al., eds, Privatizing Correctional
Institutions,supraat 184-85.

117 Among the most thorny issues are monitors being co-opted by contrae&grs,g.D. Shichor, Punishment for Profit 121-22
(1993); confusion and blurring of the chain of command that occurs when prison administrators must answer to government
officials, id. at 120; and governments having insufficient funds to undertake effective, regular mongeene.g.). Prager,
Contracting Out: Theory and Polic25 N.Y.U. J. Int'l L. & Pol. 73, 1099-1100 n. 71 (1992). Indeed, the high cost of monitoring
may offset many of the financial advantages of contracting out.

118 SeeSection 3.A.]supra.
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Note that other problems can develop with independent contractors or monitors: a public
correctional agency can be unnecessarily exposed to additional liability if an independent monitor
does not agree to indemnify the agency for any and all acts and omissions and if he or she fails to
carry adequate professional liability and comprehensive general liability insurance naming the agency
as an insuret’ In sum, monitoring acts as a double-edged sword: it can create as well as forestall
liability depending on how intelligently it is structured and conducted.

119 The problems of liability and conflict of interest are graphically illustrated by Wisconsin’s having several years agedsapoi
independent prison monitor to oversee a private facility in Texas that housed Wisconsin inmates. The monitor's salaegwas shar
by Wisconsin and the private contractor, making the monitors allegiances and responsibilities unnecessarily confused.
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4. Employment and Labor Relations Issues

Some of the most important legal questions surrounding prison privatization relate to
employment and labor relations. Specifically, can prison employees engage in collective bargaining
under the National Labor Relations Act? Can they go on strike? Unionized employees in public
correctional facilities have traditionally worried about governments contracting out jobs to private
contractors who may not be required to recognize or negotiate with their collective bargaining
representatives. For their part, private correctional management companies have sometimes resisted
taking over a once-publicly run facility if in doing so they may be deemed a ‘successor employer’
bound to the terms of an existing labor contract. These and other questions bearing centrally on labor
relations will be examined in this section, along with a discussion of how public and private
correctional authorities can practically address prison employees’ right to strike. First, however, the
section discusses the impact of privatization on existing civil service arrangements, as well as the
significance of private prison companies remaining independent contractors rather than “joint
employers” with public correctional authorities.

A. Potential Civil Service Impediments

State courts differ about whether civil service regimes -- constitutional or statutory schemes
designed to eliminate political spoils systems and increase governmental efficiency through the
creation of a merit-based employment system -- can prevent or facilitate the privatization of
government serviced? Several state courts have held that civil service laws in fact neither bar nor
impede privatizatiod?® These courts have concluded that privatization is not contrary to the purpose
of their civil service laws: privatization is deemed a cost savings measure -- not a reintroduction of the
political spoils systen?> However, at least two prominent state court decisions have held that state
civil service laws bar privatizatiol¥® Both courts found that the states lacked statutory or regulatory
authorization to contract with private service providers and held that privatization is inconsistent with
the purpose of the civil service laws (i.e., to provide full civil service protections to everyone
performing a traditional state functioffy.

Other state courts have not found civil service laws to bar privatization, but have held that
such laws impose significant restrictions on contracting out state-provided services, and impede

120 SeeNancy Buonanno Grennan, Nofe|egal Roadmap to Privatizing Government Services in Washington Btaiéash. L. Rev.
153, 157-59 (1997).

121 SeeMoore v. Department of Transp. and Pub. Faciliti&g5 P.2d 765, 771 (Alaska 199#);re Local 195, Int'| Fed'n of Prof'|
and Technical Employee443 A.2d 187, 193 (N.J. 198Z)pnn. State Employees Assn. v. Board of Trustees of the Univ. of Conn.
345 A.2d 36, 40 (Conn. 1974&jger v. Nixon 1996 WL 512031, at *7 (Tenn. Ct. 1998)ich. State Employees Assn. v. Civil Serv.
Comm’n 367 N.W.2d 850, 852 (Mich. Ct. App. 198per curiam)

122 Seeid.

123 SeeColo. Assn. of Pub. Employees v. Dept. of Highn&§8 P.2d 988, 995 (Colo. 1998n(bang; Wash. Fed'n of State
Employees v. Spokane Community Collé®s P.2d 474, 476 (Wash. 1978 bang.

124 Seeid.
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privatization!*® For example, courts have held that a state can privatize a traditional government
function if a public entity controls the private contractor, or the privatization is not a subterfuge to
evade civil service laws or an arbitrary or capricious reorganiz&fiddltimately, whether civil

service laws impede or bar privatization seems to depend not on specific constitutional or statutory
language but rather on a court’s policy choice between purported cost savings and civil service
protections for everyone performing a traditional government service. In any case private contractors
will need, in practical terms, to devise attractive inducements to persuade civil servants to move over
to the private sectdf’

B. The Significance of Private Correctional Firms’ Independent
Contractor Status

Once initial impediments to contracting out correctional services have been addressed, it
remains to analyze a private contractor’s responsibilities relative to employment and labor relations
obligations. The contractor’s status as an independent contractor bears significantly on such
guestions.

As an independent contractor, a prison management company would retain full authority and
responsibility for establishing, maintaining, and/or modifying the wages, hours, and working
conditions of its employees, including a presumptive right to select and hire its own complement of
employees. A different result would obtain if public correctional authorities retained significant
control over basic employee relations. In that case, the corrections firm and public authorities would
be considered “joint employers” with important ramifications for employment and labor relations
obligations. In brief, as a joint employer, a firm does not have unfettered discretion over a wide range
of personnel issues. Many observers of privatization believe that many of the benefits of privatization
may be lost if government retains significant control over a private firm’s personnel issues.

From the standpoint of employment law, a private corrections firm with independent
contractor status would have to comply with all legal standards that apply to private industry,
including the Fair Labor Standards Act (FLS&)the Service Contract Act if applicable (providing
for the payment of prevailing wages by government contractors with service contracts with the federal
government or the District of Columbi&y,and a host of other applicable employment laws, including

125 See State ex rel. Sigall v. Aetna Cleaning Contractors, 346.N.E.2d 61, 65 (Ohio 197@er curian); University of Nev. v. State
Employees Assn., Ing20 P.2d 602, 606-07 (Nev. 1978gll v. Board of Trustees of State College48 A.2d 650, 654 (Md.
1968);Crowin v. Farrel| 100 N.E.2d 135, 139 (N.Y. 1951).

126 Seeid.

127 These could include special retirement buyouts and other incentive packages. In some cases, contractors have dffered specia
annuity plans for senior public officials nearing retirement, while ensuring that other employees can, at a minimumtheit over
retirement benefits to the maximum extent possible.

128 29 U.S.C. 88 201-219. The FLSA requires employers to pay their employees a minimum hourly wage and overtime compensation at
the rate of one and one-half times their regular hourly wage for work in excess of 40 hours per work week.

129 41 U.S.C. 88 351-358. The Act requires contractors to pay their employees wages and benefits that either meet oteerteed the
that are "prevailing .... in the locality" as determined by the Secretary of Labor, or that are determined by a colletiiggbarg
agreement. 41 U.S.C. 88 351(a)(1), (2).
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laws on discrimination and possible affirmative action requirements. The contractor would also be
responsible for meeting any additional personnel or employment requirements that the contracting
agency may have included in an RFP. These could embrace a number of fundamental standards
promulgated by the American Correctional Association. In general, however, these ACA Standards
for Adult Correctional Facilities (hereinafter “ACA standards”) tend to be generic, requiring the
contractor to have policies regarding various personnel issues, but not addressing theif*ttrisent.
likely that a privatizing public corrections agency would seek to develop tailored contractual
requirements for personnel issues at a particular facility, including specific guidelines to ensure that
the contractor does not achieve cost savings through unreasonable personnel practices.

Genuine independent contractor status also has important implications for a private
corrections management firm's labor relations obligations. So long as a firm is not a “joint
employer,” it will qualify as an “employer” subject to the National Labor Relations Act (NLRA) and
therefore as an entity with whom employees can potentially collectively bargain and hold the right to
strike!®! Indeed, since the landmark decision of the National Labor Relations Board (NLRB) in
Management Training Corp. and Teamsters, Chauffeurs, Warehousemen, and Helpers of America,
Local 222'% -- a decision explicitly supportive of flexibility in privatization scenarios -- virtually any
government contractor can so qualify as an “employer,” even if a contracting government agency
retains some control over wages, benefits and other essential personnel'thaftegsietermination
is essentially up to the contracting parties. As such, the private contractor’'s employees will
presumptively not be considered “public employees” subject to special public labor regulatory
authorities and potentially barred from striking under federal or stat€aRather, they will

130 American Correctional Association Standards for Adult Correctional Institutions (3d ed. 1993 & 1998 Supp.) ACA standards
require such basic policies as confidential personnel records, annual performance reviews, appropriate ethics rulesnaertl a pers
policy manual covering all major aspects of personnel organization, qualifications, hiring, training, evaluation, promotion,
termination, and dispute resolutid®eeACA Standards 2-4054-4078. Only wages are addressed in terms of substance:
"Compensation and benefit levels for all institution personnel are comparable to similar occupational groups in thegstaté or re
ACA Standard 2-4064.

131 The NLRA has no jurisdiction over public entities. 29 U.S.C. § 182.
132 317 N.L.R.B. 1355 (1995)

133 Until this case, the NLRB had long held, pursuant to the c&®ess€are, Inc280 NLRB 670 (1986), that a firm would not be
subject to the NLRA if an "exempt entity" -- like a public agency -- had significant control over, and final approval ofanehges
benefits. WithManagement Training Corpthe NLRB decided that the prior test was unduly restrictive of possible privatization
arrangements, and it would allow private contractors and their employees to determine for themselves whether collecing bargain
could address any number of terms and conditions of employment, including wages. It specifically noted that governmént approva
of wage packages left considerable room for private employer flexibility, including possible scenarios where a private employer
might absorb certain costs itself without passing them on to the government. This more flexible, open standard has since been
repeatedly upheldSee, e.g., Teledyne Econ. Dev. v. NLRB, F.3d 56 (4th Cir. 1997Rikeville United Methodist Hospital of
Kentucky, Inc. v. United Steel Workers of Amer€8 F.3d 1146 (6th Cir. 1997M)andscape & Property Management, Inc. and
Service Employees Int'l UnioB24 NLRB No. 44 (1997).

134 Unlike private employees, public employees do not ordinarily have a right to strike. Federal employees are complefatyrbarred
striking under 5 U.S.C. § 7311, and are subject to criminal penalties for violation of the Sla¢i®U.S.C. § 1918. Also, federal
employees may only join "labor organizations" that are defined to expressly exclude organizations that participate gastakes a
a government agency. 5 U.S.C. § 7103. State employees, meanwhile, are usually subject to the same kinds of proviglons, althou
as many as eleven states have now created specific exceptions to the general rule that allow certain classes of pulditoemployee
strike. Seel. FisherReinventing a Livelihood: How United States Labor Laws, Labor-Management Cooperation initiatives, and
Privatization Influence Public Sector Labor Marke3d, Harv. J. Legis. 557 (1997). Still, virtually all states have retained clear
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constitute private employees who are subject to the broad exclusive jurisdiction of the NLRA and able
to exercise the full panoply of rights under the Act. The major implications of NLRA coverage,
including employees’ right to strike, are discussed below.

C. Effects of Privatizin g an Existin g Unionized Facility

If a private prison contractor assumes control of an entirely new facility, it will be subject to
the NLRA and will not be permitted to interfere with any concerted activities taken by its employees.
Even if a private firm takes over an existing public facility, however, it is unlikely that the employer
will have to collectively bargain with an existing union or be bound by an existing collective
bargaining agreement.

Under the NLRA, if a private firm is awarded a public contract, substantially maintains the
operations of the predecessor public institution and hires a majority of its correctional officer work
complement from the unionized workforce, the contractor can be considered a “successor employer”
with an obligation to bargain with the current union represent&fivhis requirement can exist even
where the original bargaining obligation may have arisen under a state or other public employees
labor regulatory authority, rather than the NLRBA firm’s duty to bargain arises as soon as a
“substantial and representative complement” of its workforce is in place.

Despite this general presumption, no bargaining obligation should generally arise in any
private company takeover of a public correctional facility. The reason is that in almost all prison
privatization scenarios, the incumbent public employees’ union will not be able to represent prison
guards in a private employment setting. Under the NLRA, “no labor organization shall be certified as
the representative of employees in a bargaining unit of guards if such organization admits to
membership....employees other than gualdsih other words, only special guards unions -- such as
the United Plant Guard Workers of America -- can represent prison guards under thé*NIbRA.
prison privatization context this means that a union with a more diverse membership that previously

prohibitions against strikes by employees whose functions are essential to the public welfare, a category that wouldsimrelude pr
employees.ld. at 572-73. Only Ohio appears to permit "non-safety" public employees to Se#@hio Rev. Code Ann. §
4117.01-4117.23.

135 See NLRB v. Burns International Security Services, #72 U.S. 272 (1972)See also Fall River Dyeing & Finishing Corp. v.
NLRB,482 U.S. 27 (1987).

136 See Base Services, In296 NLRB 172, 174-75 (1989) (NLRB not precluded from finding successorship merely because
predecessor employer not covered by the NLR#gbert International Service299 NLRB 472, 476 (1990%till, there is some
question about this requirement if, as in the case of most public labor agreements, there is no successorship clause.

137 See Fall River Dyeing & Finishing Corp., supnate 135, at 51-53. The duty to bargain would arise upon the private contractor
taking over operations if it was "perfectly clear," even before the contractor, as successor, hired its full complemenyegsmpl
that it was going to employ a majority of the predecessor’s empldyeeKingswood ServiceX)2 NLRB 247 (1991)

138 NLRA § 9(b)(3), 29 U.S.C. § 159(b)(3).

139 Corrections officers have been deemed "guards" for purposes of the BeRA&rossroads Community Correctional Cer868
NLRB 558 (1992). The reason for this provision is to prevent conflicts of interest from developing in situations involwirgg, am
other things, employee theft or deceit, where guards could find themselves as witnesses testifying against fellow union members
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represented public correctional officers -- i.e. a union representing many kinds of employees, such as
the American Federation of State, County, and Municipal Employees (AFSCIgt)netbe

certified as a bargaining representative under the NLRA when a private contractor assumes
operational control of a correctional facility. An obligation to bargain collectively with the workforce
would only materialize upon an appropriavguards union being selected by the employees and
certified under the NLRA.

Even in the extremely rare case that guards at a public facility are already represented by a
special guards union, a private contractor will not necessarily be bound by the substantive provisions
of the existing labor contract. This is true even if a prison management firm states that it may make
employment opportunities available to all existing correctional officers at a facility. So long as the
firm expressly reserves the right to establish initial terms and conditions of employment as well as
initial job assignments, it will not be required to adopt the terms of the current labor agr&&ment.
Indeed, only if the company were to indicate explicitly and affirmatively that it would hire most of the
correctional officer workforce at a facility -- or alternatively, would explicitly consent to be bound by
the existing guards’ collective bargaining agreement -- would an extant labor contract be imposed on
the firm** The private contractor will have to determine what kinds of statements and actions it will
take toward the hiring of existing correctional officers, and carefully articulate whether it will be
establishing new terms and conditions of employnféntnder these circumstances, it will be quite
rare that a new prison contractor taking over existing facilities will have an obligation either to
bargain collectively, or abide by the terms of the existing collective bargaining agré&ment.

D. The Right to Strike

Any employees covered by the NLRA possess the right to strike. Though the right is not
absolute -- there exists no constitutional right to strike for public or private empttiyeése
extension of NLRA coverage to a wide variety of possible private contractors in the wake of the
Management Trainindecision means that the right to strike becomes a presumptive right of prison
guards at privatized correctional facilities. In fact, the NLRB has upheld the right of private prison

140 See, e.g., United States Can G384 NLRB 1127 (1992).

141 See NLRB v. Burns Int'| Security Services, supge 135. Although a successor employer may be found to "constructively adopt"
a predecessor contract through particular actions or conduct, merely retaining a particular provision of the predecessbatontra
was required by law does not constitute "adoptiGeé, e.g., EG & G Florida, In279 NLRB 444, 453 (1986) (paying prevailing
wages as required by statute and provided for in predecessor contract does not constitute "adoption" of such contract).

142 Whether these legal doctrines applicable to successorship situations represents good public policy or not is opdy takiebate
and corrections specialists, but its practical implications appear quite clear. Nevertheless many observers may be dideased b
degree to which successor employers can keep existing unionized employees in a state of turmoil and limbo as new operations and
policies are put into place prior to a substantial and representative complement of employees being deployed. Moreover, more
generally, as with the debate about out-sourcing correctional management in the first place, see seddigorédvdgny may view
the avoidance of a civil service regime as a sure way to eliminate the training, professionalsspyriae corpshat may
characterize certain public corrections departments.

143 1t will however, need to permit public union access to the facility if there are public, unionized employees operating a pri
industry on-site.

144 See United Federation of Postal Clerks v. BloG2§ F. Supp. 879 (D.D.C. 1971).
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guards to strike on at least one occasion in the cddesofCorrections Corp. and United Plant Guard
Workers of Americ&® There, the Board found that guards were entitled to go on strike at a minimum
security institution without perimeter fences or guard towers, and simply with unarmed guards on
duty.

An important question remaining in the wake of th&. Corrections Corpcase is whether
the NLRB would decline to exercise jurisdiction -- and by extension, permit the right to strike -- at a
more secure facility. This question remains unanswered, but significantly, the Board has assumed
jurisdiction and permitted strikes at other types of facilities that involved public safety concerns. For
example, iMLRB v. E.C. Atkins & Cpthe Board exercised jurisdiction over private guards at a
defense plant who served as civilian auxiliaries to the plant’s military polic€aheer Systems
Development CormandCorrectional Medical Systemthe Board similarly acknowledged guards’
right to strike in situations involving a juvenile correctional facility and security services provided to
the United States Coast Guard and U.S. Navy, respecttéeWhile the Board or a court might
conceivably determine in a given case involving a medium or maximum security facility that matters
of public security warranted a decision to decline jurisdiction, this seems unlikely to evolve as a
general principle. If correctional authorities seek to limit the right to strike by guards, they will do
better to turn to two practical mechanisms discussed below -- no strike clauses in labor contracts, and
mandatory notificatiomnd strike delays accompanied by binding arbitration.

1. No-Strike Clauses

Even if private prison employees enjoy the right to strike, a private prison contractor can seek
to have the employees agree, individually, or collectively (in a labor contract) to the incorporation of a
no-strike pledge. Unions often agree to the inclusion of such clauses in labor contracts in return for a
management agreement to seek peaceful settlement of contract disputes through an agreed-upon
grievance procedure extending to third-party arbitration if nece§$afs one court has noted, “a no-
strike obligation, express or implied, has been seen apittigoro quofor a grievance arbitration
agreement™® Consequently, an employer can seek to enjoin any strike in violation of a no-strike
pledge!*

2. Strike Notification/Mandatory Delays

Either due to the expiration of a labor contract or the refusal of a union to agree to a no-strike
clause, private correctional employers may also seek to negotiate other special provisions to blunt the

145 304 NLRB 934 (1991)
146 See Champlain Security Servic243 NLRB 755 (1979)Career Systems Development Co821 NLRB 59 (1991).

147 The BOP'’s Taft RFP provides that any collective bargaining agreement entered into during the period of the contract "should
provide that grievances and disputes involving the interpretation or application of the agreement will be settled wittiogitoesor
strike, lockout or other interruption of normal operations." Taft RFP at 14.

148 AFSCME v. Executive Dep&2 Ore. App. 457, 479, 628 P.2d 1228, 1242 (1986hg Textile Workers Union v. Lincoln Mills,
353 U.S. 448, 455 (1957Boys Markets, Inc. v. Retail Clerks Local 7308 U.S. 235 (1970).

149 See Boys Markets, Inc., supra.
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impact of a potential strike on prison operatiéiis First, in the case of contract expiration, the

parties may agree to use their best efforts to reach an early and peaceful settlement to any labor
dispute that might arise in the interim. Whether or not a contract had expired, the parties might also
agree to a notice provision that would potentially allow the private contractor to make arrangements
for an impending dispute, including arrangements for notify in a public corrections authorities of the
dispute and enabling the latter to prepare to assume possible operation of the facility in the event of an
actual striké®* Some prison contractors have reportedly also stated that they can enter into special
emergency preparedness agreements with government authorities to permit the National Guard to
intervene in a timely manner. While this scenario is hardly a congenial one -- relocating replacement
guards, supervisors, medical staff, etc. from public corrections facilities to unfamiliar (and sometimes
remote) institutions on relatively short nofite- it represents the best that corrections officials can
expect in the absence of a no-strike agreement.

150 SeeRobbins, The Legal Dimensions of Private Incarcerasapra at 310-11.

151 See idRobbins suggests a 60-day notice period in cases where a labor agreement is set to terminate, and immediate notification
upon an employer learning of a potential dispute.

152 This could prove even more difficult if privatization expands and there are fewer available public correctional empsgeaateto
key positions on short notice.
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5. Inmate Labor Questions

The question of inmate labor, though it constitutes a fairly straightforward area of the law,
reverberates with the controversial legacy of an earlier era in American history where the shameful
treatment of private prison labor ultimately provided a major impetus for the modern public
corrections movement. Today, the federal government and most states have in place a regulatory
scheme that simultaneously guards against inmate exploitation while ensuring that prison-generated
products and services do not gain an unfair competitive foothold in the marketplace. Against this
backdrop, it does not appear that privatized corrections would raise any significant legal issues.

A. Constitutional Dimensions

The Thirteenth Amendment to the U.S. Constitution excepts convicted prisoners from its bar
against “involuntary servitude®® Courts continue to recognize this “convict labor exception,”
upholding laws mandating prison labor, and finding no constitutionally protected right not to work, or
right to reimbursemerit? Because prison labor has been found under the 13th Amendment to be an
acceptable component of punishment, only pretrial detainees are protected from involuntary labor.
Meanwhile, the courts have not viewed the Eighth Amendment’s prohibition against “cruel and
unusual punishment” as providing an obstacle to prison labor per se, or a basis for redress of inmate
claims of unfair working condition's®

While it may be possible to imagine policy grounds on which to mount a Thirteenth
Amendment objection to inmate labor at privatized facilities based on potential financial incentives
for abus€?’ it is not clear whether these arguments would find a receptive audience in the courts.
Even in the event that private prisons were given the freedom to profit from inmate labor -- something
not envisioned at present (see below) -- it is unclear whether the Thirteenth Amendment would
directly speak to the problem at isstfe.

153 U.S. CONST., Amend. XIII.

154 See, e.g., Berry v. Bunne39 F.3d 1056 (9th Cir. 1994).

155 See, e.g., Channer v. Hall12 F.3d 214 (5th Cir. 1997).

156 See, e.g., Ray v. Mahrg56 F.2d 881 (8th Cir. 197A)oodall v. Partilla581 F. Supp. 1066 (N.D. Ill. 1984).
157 Seel. Robbins, The Legal Dimensions of Private Incarcerasapra at 125.

158 The theory in favor of a Thirteenth Amendment objection would likely be that for-profit facilities would have financigésce
exploit inmate workers, and particularly to conceive of ways to keep inmate workers incarcerated. Ultimately, the piatfitrorien
would be seen to overwhelm the penological justification for incarceration of which prison labor is a subordinate pars Still,
unlikely that for-profit prison labor would ever be permitted to become a dominant part of the correctional environmént and it
unclear how useful the Thirteenth Amendment would be as a bar to this phenomenon. It should be remembered that it was labor
movement and business community pressure to eliminate cheap prison labor (i.e., the cold logic of economics), not the Thirteent
Amendment and human rights concerns, that led to the elimination of private corrections facilities during the early part of thi
century.
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B. Federal prisons and inmate labor

For decades, Congress has delegated the management of federal prison labor to a
governmental corporation known as Federal Prison Industries (“FPI”) or “Unicor.” Unicor's mandate
is to provide employment for all physically fit inmates, so far as practicable. Currently, Unicor
employs roughly 20% of all federal inmates in some hundred or so individual operations (two or more
may be located at a particular correctional facility). It can, however, only operate under a “state use”
principle, whereby products and services are sold solely to federal departments and agencies and not
to the public in competition with private enterpri&e Moreover, because they are not working
voluntarily, prisoners are not deemed to be “employees” under the Fair Labor Standards Act, and are
not entitled to receive minimum wai§e

Privatization of federal facilities with Unicor operations should not face major difficulties,
assuming jurisdictional lines are properly drawn. In the context of the federal regulatory framework,
federal prisons are prohibited from contracting out prison labor to “any person or corpdfation.”

This provision is interpreted to bar both the leasing of prison labor or the relinquishing of control of
Unicor industries to any private entity. A private federal prison would therefore require either a
‘carve-out’ of Unicor facilities -- which would need to continue to be operated by the federal
government -- or a legislative change to the applicable statutory impediment, 18 U.S.C. § 436. While
the need for continuous, coordinated interaction between federal and private management systems
might otherwise seem to create administrative difficulties that could undercut the purported overall
cost benefits of privatization, in fact such administrative integration has not proven a déterrent.

C. State Prisons and Inmate Labor

Each state has different laws governing inmate labor. Some distinguish between county and
state prisoners and specify in detail the kinds of work that they may péffothers are more
vague. To prevent inmate exploitation, as well as to mollify private business and labor interests
concerned about uncompetitive impacts, many states prohibit the use of prisoners in the private
sectort® In virtually all cases, these statutes were intended to reach situations where prisoners are

159
Moreover, even in the context of sales to the federal government, Unicor must operate its shops in such a way thaincogtriysteall
be forced to bear an undue burden of competition from the prison-made products and services.

160
See, e.g., Vanskike v. Pete984 F. 2d 806, 810 (7th Cir. 1992ert. denied507 U.S. 928 (1993Nicastro v. Clinton882 F. Supp. 1128
(D.D.C. 1995)aff'd 84 F.3d 1446 (D.C. Cir. 1996).

161 18 U.S.C. § 436.
162 A "carve out" of this nature is precisely the arrangement adopted at the Bureau of Prisons Taft facility. See Taf6RFP at 4-

163 See, e.gFla. Stat. § 951.01 (1987) and Fla. Admin. Code § 33-8 (1987) (convicted county prisoners can be employed at a facility,
on public works projects, or on projects that benefit a county or municipality); Fla. Stat. 8§ 946.002, 946.40 (1987Adndrila.
Code. § 33-3.017 (1987) (state Department of Corrections ("DOC") prisoners may be used to perform prison labor, as well as
contracted out to other government agencies, political subdivisions, and nonprofit corporations for use in public wossgttoject
compensation to be determined by DOC rules).

164 See, e.gFla. Stat. § 951.10 (1997).
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used to produce commercial goods for sale (including instances where prison labor is leased out to
private for-profit businesses ), not where they are tasked with prison maintenance or service work.

Whatever the particular construction of state rules, the federal government has significantly
preempted local legislation in this area by generally restricting the flow of prison products and
services in commerce. Thus, the Sumners-AshurstAutkes it a federal offense to transport
prisoner-made goods in interstate commerce -- thereby restricting the use of prison labor to the state or
non-profit sector. More recently, though, the Prison Industry Enhancement (PIE) Act of 1994
explicitly permits prison-made goods from 50 non-federal pilot programs to be sold in interstate
commerce if the prisoners used at such facilities participate voluntarily, receive prevailing or
minimum wages, and are covered by workers’ compens&fidhis unclear to what degree
increasing prison privatization and potential use of inmate labor will have on federal and state
regulation. Certainly state correctional authorities and private prison contractors can apply for PIE
Program certification, which, if granted, will require inmates to be adequately remunerated in a PIE
Program, based on specific guidelines.

Meanwhile, even if state laws prohibiting the contracting out of prison labor to ‘private
interests’ are deemed not to address the situation where a private corporation takes over the operation
of an entire correctional facility, concerns will persist about potential exploitation of inmates in
ordinary prison maintenance job®Vill inmate labor increasingly be used by private for-profit
contractors to handle more aspects of prison operation -- substituting for tasks traditionally performed
by government employees in public correctional settings?

The latter scenario could raise significant questions about private companies’ commitment to
prison welfare rather than their own bottom line. These companies’ profit margins are known to be
quite modest. All of them, particularly those whose stock trades in public markets, confront quarterly
pressures to show improving profits. The temptation to save on certain prison maintenance costs
through targeted use of inmate labor could make it hard to distinguish between normal prison labor
undeserving of special protection, and work specifically helping prison contractors meet their profit
targets. Lines between these should not be too difficult to dfdat public policy should ensure
that inmate work responsibilities are non-exploitative and are properly accounted for, and reflected in,
lower per diem rates charged to the government by private contractors.

165 18 U.S.C. §1761.

166 18 U.S.C. § 1761(c). For a detailed examination of the PIE Progeahote, Factories with Fences: An Analysis of the Prison
Industry Enhancement Certification Program in Historical Perspec8Am. Crim. L. Review 411 (1996). Note that ordinarily,
states exclude state inmates from minimum wage and workers’ compensation ccveeageg Fla. Stat. 8§ 946.002(5) (1996).
Kofoed v. Industrial Commission of Uteir2 P. 2d 484 (Utah 1994) (no workers’ compensation coverage).

167 Contractors may be required to "build up from the bottom" their costs for each maintenance position and justify thisarse of p
labor therefore. One easy way to draw lines is use the same inmate staffing plans for private prisons that are uséatititigsblic
This creates a level playing field and allows for relatively easy cost comparisons. This is the contractual approacthéaken by
Commonwealth of Virginiasee, e.g.CCA-Va. Contract at § 4.27, p. 24 ("contractor will be allowed to use Inmate labor for facility
operations and maintenance to the same extent Inmate labor is utilized in department facilities. IGonteetor shall not
receive a direct financial benefit from the labor of Inma}é¢simphasis supplied). Still, if this method is not used, line-drawing may
be complicated by differing notions of what constitutes ‘normal’ or traditional areas of inmate maintenance responsibititees w
‘traditional’ prison, as well as varied opinions about what qualifies as an acceptable threshold of non-exploitative fkasic’ wo
functions for inmates.
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6. Other Important Legal Issues

A number of other legal issues have important implications for correctional privatization.
These include public access to private prison records, private contractor access to criminal history
records, the impact of bankruptcy laws on a possible private contractor insolvency, private contractor
use of force, and contractors’ environmental responsibilities and liabilities. These topics receive brief
treatment in turn.

A. Access to Private Prison Records

As government correctional authorities move to privatize one or more prison facilities,
concerns have emerged that the public may lack access to private prison records under state or federal
freedom of information acts. The shift to private prisons is viewed as potentially cutting off a major
source of information necessary for proper public accountability. While public prison officials have
traditionally sought to limit the types of records obtainable through freedom of information act
requests, a more fundamental impediment to records access due to privatization would both frustrate
the purpose of such acts and undermine public confidence in prison systems that undertake
privatization initiatives. While a review of the impact of privatization on state public records
legislation lies beyond the scope of this report due to the number and variety of such statutes, this
section seeks to examine this general issue by focusing, by way of example, on the federal context,
i.e., the degree of accessibility to federal private prison facility records afforded by the federal
Freedom of Information Act (FOIAY?

Based on accumulated case law interpretation, a number of fundamental records access
guestions have reached a certain level of clarity over the past decade. First, not surprisingly, records
relating to privatized facilities that the U.S. Bureau of Prisons itself generates and holds in its
possession would be subject to FOIA disclosure. Private prison operators, as mere federal
contractors, however, would not be directly subject to FOIA, since they would not find themselves
subject to the kind of day-to-day supervision by the BOP necessary to characterize them as part of a
federal “agency®® As to private prison records generated specifidallyhe BOP by a prison
contractor, they would be presumptively accessible under FOIA only if they were aohtallyed
and heldby the BOP at the time of the FOIA requ¥_t.

Even if private prison records are accessible by virtue of their retention by BOP, a key FOIA
exemption might limit disclosure of certain types of information. Exemption Four of the FOIA
protects from disclosure privileged or confidential “financial or commercial informatiéon.”

168 5U.S.C. §552.

169 See Forsham v. Harrig45 U.S. 169, 180 n. 11 (1980) (research funded by the Dept. of Health, Education and Welfare and
supervised by the Food and Drug Administration did not constitute "substantial federal supervision" triggering FOIA regirement
Public Citizen Health Research Group v. Dept. of Health, Education & Weff@8f-.2d 537, 554 (D.C. Cir. 1981) (agency
contracts mandating numerous requirements for privatized medical peer review group does not render private entity anr'‘agency" f
FOIA purposes).

170 See Department of Justice v. Tax Analys®2, U.S. 136 (1989).

171 5U.S.C. § 552(b)(4).
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Confidential commercial or financial information has in turn been interpreted to constitute data “of a
kind that would customarily not be released to the public by the person from whom it was
obtained.*? Even if such information is voluntarily provided to the BOP by private contractors, it
can be withheld by the BOP for no reason other than its confidential HatiMeanwhile, if

transmission of information of this nature is compelled by statute or contract, the BOP could still
prevent disclosure if either the agency would find it hard to obtain the information in the future or
disclosure might cause “substantial harm to the competitive position” of the private contractor in
guestion-™

How these FOIA doctrines -- and potential state law analogues patterned generally on them --
would affect the general flow of private prison information to the public remains somewhat uncertain.
Certainly, if there is to be maximum public scrutiny of private prison operations, the BOP and other
public correctional authorities would want to compel contractually the production of, and retain, the
widest variety of private prison records consistent with physical and information management
constraints. This would result in at least certain key types of information being regularly collected and
retained.”® At the same time, considerable portions of the overall information obtained might end up
being withheld if it were interpreted by the agency to constitute confidential financial or commercial
information. A flexible interpretation of the latter might extend to a variety of supposedly
“commercially relevant” information covering staffing and procurement -- i.e., well beyond such
customarily withheld data such as sensitive cost information contained in proposals submitted in
response to RFPs.

Because public oversight might suffer under the foregoing defects even if public officials
mandated the collection of voluminous private prison records, one commentator has suggested the
adoption of federal legislation to expand disclostfreA more practical and congenial option,
employed by the BOP, is to subject a private contractotractually to FOIA requirement$.” While
this kind of solution addresses the critical problem of public agency retention of the records in
guestion, the fact is that privatization itself may continue to shield from disclosure many kinds of
privately-generated, “confidential” information that might otherwise be available for public scrutiny if
produced by a public corrections department.

172 Critical Mass Energy Project v. Nuclear Regulatory Commis$9@8,F.2d 871 (D.C. Cir. 1992¢1§ bang, cert. denied507 U.S.
984 (1993)quoting National Parks and Conservation Association v. Mo#88,F.2d 765, 766 (D.C. Cir. 1974).

173 The reasoning is that the flow of information of this kind that is voluntarily provided to an agency might dry up iféleesed to
the public, or information might end up being less candid and accBeseCritical Mass Energy Proje&75 F.2d at 879-80.

174 1d. at878. This justification is frequently cited by public officials in shielding from disclosure financial and other commercial
information submitted by private contractors in response to an RFP.

175 Even a fairly selective information collection mandate would have to steer a difficult course between information avéréoad o
one hand and significant blind spots in agency and public oversight on theSathét. Casarezi-urthering the Accountability
Principle in Privatized Federal Corrections: The Need for Access to Private Prison Re2®tdsMICH. J. L. Reform 249, 293-96
(1995) (noting the enormous burdens that a comprehensive records delivery program would place on the public agency).

176 See idat 196-301. Casarez would have federal legislation mandate that all prison records created and maintained by private
companies be subject to FOIA. The processing of FOIA requests could continue through the channels already in place&at the publ
agency, but the costs of processing the additional requests could be allocated under the privatization contract with phisqmivat
operator.

177 SeeTaft RFP at 17-18.
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B. Private Contractor Access to Criminal History Records

To perform its prison management duties properly, private correctional contractors need
access to criminal history records for two purposes: (1) to classify inmates properly and take other
steps for the proper safety and care of prisoners; and (2) to screen potential private correctional
employees. By implication, both of these needs affect the privacy rights and expectations of inmates
and private citizens seeking employment in the field of law enforcement and corrections. As it turns
out, there exist two related, but distinct legal regimes at the federal level that safeguard these privacy
rights. The federal mechanisms established to permit transfer of selected federal criminal history
records information (“CHRI") to private firms such as private prison contractors represent a
compromise between full disclosure and heavily redacted or edited data that would hamper the
contractors’ ability to perform their contractual obligations. At the state level, the policies are
governed by state law, which reflects varied approaches too numerous to summarize within the scope
of this report. At least some of the mechanisms at the state level, however, roughly parallel those
employed by federal authorities.

The regime governing the sharing of federal CHRI for law enforcement and corrections
purposes is governed by regulations found at 28 C.F.R. Part 20. These address functions related to the
“administration of criminal justice.” Under 28 C.F.R. § 20.31, the Department of Justice empowers
the Federal Bureau of Investigation to operate a National Crime Information Center (“NCIC”), which
is able to link local, state, and Federal criminal justice agencies for the purpose of exchanging NCIC-
related criminal history information. Pursuant to 28 C.F.R. § 534, and 20 C.F.R. § 20.21(c)(5), the
NCIC is able to share full criminal records information with these law enforcement bodies. Those
agencies, however, may only summarize or characterize that information if they transmit it to private
entities like prison management companies for law enforcement or correctional purposes (such as
inmate classification)’® While access to such information has not appeared to be a problem for
private contractors in terms of the quality or promptness of the information provided, private
contractors may ultimately benefit from planned revisions to the federal regulations that acknowledge
the growth of privatization and that will make more CHRI available to government contractors
directly ™

A separate federal regulatory regime governs the use of CHRI for uses unrelated to “the
administration of criminal justice,” which includes employment screening. Since the 1971 decision in
Menard v. Mitchelf® and the 1972 passage of legislation in P.L. 92!84@HRI can only be used for
employment screening and licensing purposes pursuant to state and local statutes or regulations that
are certified by the FBI's Criminal Justice Information Division, Access Integrity Unit, and that are

178 28 C.F.R. 88 20.21(b)(3), (c)(3). Transfer of information to private entities such as private prison contractors caaronly oc
"pursuant to a specific agreement with a criminal justice agency to provide services required for the administrationlof crimina
justice pursuant to that agreement. The agreement shall specifically authorize access to data, limit the use of dats forpurpose
which given, insure the security and confidentiality of the data consistent with these regulations, provide sanctiortiofor viola
thereof." 28 C.F.R. § 20.21(b)(3).

179 Legislation is reportedly being developed to accomplish these objectives.
180 328 F. Supp. 718 (D.D.C. 1971) (disclosure of criminal suspect’s arrest record for employment purposes enjoined).

181 P.L. 92-544 is not codified.

Appendix 3 Private Prisons 39



administered by designated state and local agencies. Generally, disclosure parameters are narrowly
drawn for the specific purposes involved. Here too, private prison contractors appear to have had few
problems in obtaining all relevant CHRI necessary for hiring correctional officers. On the other hand,
reports have surfaced of problems with the speed with which such information is transmitted,
prompting some private contractors to “end run” the regulations by asking public correctional
authorities to make CHRI requests on their behalf.

State regulation of CHRI is too diverse to summarize easily. Suffice it to say that while many
of the fundamental principles utilized in the federal scheme are recapitulated at the state levels. To
take just one example, Florida has a general statute providing that upon the furnishing of identifying
information, “persons in the private sector” may obtain criminal history information -- but not direct
records information -- “upon tender of appropriate fé&s For employment screening purposes,

Florida law requires all private correctional officers to submit to fingerprint and background checks,
and all counties and private entities running incarceration facilities are entitled to CHRI provided that
they are not the direct recipient of criminal recofd#\lthough most states will ensure the

availability of CHRI®* one alternative to having private contractors seek the information -- with its
possible attendant bureaucratic delays -- is to have government corrections authorities retain some or
all screening duties. Under the BOP Taft RFP, for example, the BOP conducts key criminal
background and records checks. This would operate to maintain consistent screening prétedures.

C. Bankruptcy

Of the many topics mentioned in connection with correctional privatization, few seem to
generate as much concern and controversy as bankruptcy. Yet, as discussed below, these concerns
appear greatly exaggerated. Since privatization became a reality in the mid-1980s, many observers
have worried that the security-oriented, politically sensitive nature of the corrections business would
make it especially difficult for a government to grapple with a private contractor bankruptcy and
ensure a smooth transition to a successor arrangement. They especially worried about the potential
for a serious interruption in the provision of correctional services pending the engagement of a new or
reorganized provider, as well as the loss of contractual control that government authorities might
suffer in the formal bankruptcy process if it were invoked. These concerns have persisted to some
extent, even though governments can, as discussed below, protect themselves with certain contract
termination clauses and even though private contractor bankruptcies have been v&ry rare.

182 Fla. Stat. § 943.053(3).

183 Fla. Stat. § 951.063.

184 See generally.S. Dep't of Justice, Compendium of State Privacy and Security Legislation: 1997 Overview (1998).

185 SeeTaft RFP at 11-12. Of course, the government would have to bear the liability for any mistakes omissions in the screening
process. Also, the government would have to determine whether to offset any costs under the contract as a result of tmslertaking

work.

186 Bankruptcies have been virtually non-existent except in the case of companies that have concentrated on buildin@prisons on
speculative basis.
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In fact, the bankruptcy of a private prison contractor should not in most instances pose any
insuperable problems for the responsible public entity, especially if the prison is owned by the
government. Of course, a good public correctional authority that has carefully selected a private
service provider based on a thorough investigation of its capabilities and financial status (and that has
properly monitored its contract with that provider) should not have to face a provider bankruptcy in
the first place, at least not without sufficient advance warning to permit contract termination and other
contractual arrangements to be made. Annual financial investigations provide a baseline for
monitoring, while interim signals, such as complaints by certain vendors about missed payments,
provide additional guidance that may militate in favor of prompt contract termination and selection of
another contractor (or resumption of public control). Public corrections authorities may also insist in
their contract with a private contractor that the latter maintain a certain net worth at dfltands
have purchased business interruption insurance that names the relevant public entity as an insured.

As described in greater detail below, even if serious financial problems with a private
contractor were to develop quickly, public authorities that own their facilities and that have contracted
properly should be able to terminate their agreement with a troubled provider quickly before filing of
a bankruptcy petition. It should then be able to settle on a successor arrangement -- either a
resumption of public operation or selection of a new contractor -- and have enough funds on hand
(from monies that would otherwise have been used to pay the defaulting provider) to be able to pay
for the new arrangement and offset any losses incurred in the process. Even in the case of a
contractor-owned facility, a sale of the facility to the government at a low price, but sufficient to pay
off creditors, should be feasible due to the alignment of interests of all relevant parties.

How is the foregoing possible? First, public correctional authorities must draft a contract that
allows for rapid termination in the event of incipient or current financial problems. A general
“termination for convenience” clause can serve this purpose. Assuming proper operation of this kind
of termination clause, most contracts provide for a ninety-day phase-out or transition period, and may
specify special procedures and requirements for the tran¥ftiQuickly disengaging from a contract
allows the public authority adequate time to resume management of a facility or find another private
operator. Today, the private corrections industry is sufficiently active and aggressive, even if
concentrated, that reasonably good alternative providers can be accessed relativel#juickly.
Perhaps the most vital input to prison management -- trained human resources in the form of
incumbent correctional officers -- live in the surrounding community and will be ready and willing to
continue working for a successor provid@r.

187 See, e.g.Contract between Corrections Corp of America and Metropolitan Gov't of Nashville and Davidson County, May 30, 1997
(hereinafter "CCA-Nashville Contract") at § 7.6.

188 See, e.gM. Gold, The Privatization of Prison879 (citing Puerto Rico prison contractsge alsctCCA-Nashville Contract at § 8.9.

189 This might of course, be problematic at any given time in an expanding private prison market with tight labor conditigns. M
observers would further contend not only that the market as a whole is quite concentrated, but that the higher qualig-end of t
market is exceedingly concentrated, resulting in less than ideal competitive conditions. Others, however, would pomitto the y
of the industry as a reason why competition has been so healthy thus far and signs of true entrenchment have yet to appear.

190 Public authorities can also take special measures, such as payment of overtime to officers or the hiring of additiforetlaent
personnel, to help keep operations intact during a transition period.

Appendix 3 Private Prisons 41



The reason that a pre-petition notice of termination based on insolvency or “convenience”
will be so effective is that it removes from the bankruptcy process what would normally be deemed an
“executory contract®® otherwise subject to the process’s automatic stay and to control by the
bankruptcy truste&? Accordingly, a contract providing for automatic termination with or without
notice to the private contractor, apdor to the contractor filing fobankruptcy deprives the
contractor of protection under the Bankruptcy Code, since the contract terms are enforceable and
preempt the Cod¥® By having a contract clause mandating notice of the filing of a petition in
bankruptcy by the private contractor several days or weeks in advance, public correctional officials
can ensure that they can invoke the termination for convenience provisions of the contract beforehand.
Such a clause becomes critical if a contract monitor is unable to detect incipient financial problems
on the part of the private contractor.

Note that, as alluded to above, a 90-day or so transition period also provides a government
facing an impending private contractor bankruptcy with a significant financial resource with which to
engineer a successful transition and cover any expected or unexpected damages. Because private
contractors typically invoice their services at least a month after they are rendered, and then demand
payment up to 60 days or so later, public authorities can withhold payment and use the sums that
would otherwise be due for the purpose of covering current operations, securing a new contractor, or
offsetting damages caused by the bankrupt contractor. The amounts involved are usually very
significant and place public corrections authorities in an advantageous position relative to other
potential creditors. Meanwhile, a public authority may also benefit from a contractor’s business
interruption insurance, if the latter had purchased such insurance and named the public entity as an
insured. However, the withholding of amounts payable to the contractor may well prove to be the
more significant financial cushiof’

191 Generally, a contract is deemed "executory" if performance remains due on both sides throughout the life of the isoitract. P
management contracts would fit this definitidbeeC. Holley, Privatization of Corrections: Is the State Out On a Limb When the
Company Goes Bankrup#d Vand. L. Rev. 317, 330 (1988).

192 A termination based "solely" on grounds of the debtor’s insolvency, so long as it is invoked prior to the filing ofgtdyankru
petition, has been repeatedly upheld as legitimate, and outside the reach of the bankruptcyspmazss, In re LIP, In@2
Bankr. 556 (Bankr. S.D. Fla. 1982). Moreover, a termination at will clause may also avoid the effect of Section 365{e)(1) of t
Bankruptcy Code, which generally invalidates bankruptcy termination clauses by providing that an executory contract may not be
modified or terminated after the commencement of an action in bankruptcy based on the insolvency or financial condition of the
debtor. SeeRuben Legislative and Judicial Confusion Concerning Executory Contracts in Bankr@&tdick. L. Rev. 1029,
1059 (1985). Even if a termination clause were invoked after a petition for bankruptcy was filed by a private contractor, a
Bankruptcy Court might sanction termination of a prison management contract for reasons involving "other factors" besides the
insolvency itself -- reasons that could rest on a variety of pubic policy groohda. at 1043.

193 One commentator has suggested use of all purpose termination at will clause that allows for a pre-petition noticé¢ion teyraina
government entity:

[The state] may terminate this agreement upon thirty days written notice to [the private contractor]. [The state] musgiténform [
private contractor] of its intention to file a petition in bankruptcy at least five days prior to filing such a petition<Tféinip
without confirming to this requirement shall be deemed a material, pre-petition incurable breach.

Ruben supranote 192, at 1058-59.
194 Business interruption insurance may not have been purchased with very large policy limits, either as a businessttiecision of

private contractor or due to the public authorities’ unwillingness to have a certain level of premium charges passed theough to
as a segment of the overall per diem cost of operating the prison facility.
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Although the case of bankruptcy of a contractor-owned facility is much more serious, even
here the system should work to the ultimate advantage of public authorities. To begin with, public
correctional authorities should be able to terminate the private prison contract and keep it outside of
the bankruptcy process, as described above. Insofar as that process ultimately results in a
reorganization or liquidation of the private contractor, a resolution acceptable to the government is
eminently possible. It should be kept in mind that the interests of public correctional officials and
creditors in this situation are not likely to be in conflict. The former seek control of the facility or
seek to have it taken over by another qualified private contractor; the latter simply want to be paid
debts owed to them. It is highly likely that the debtor in possession (assuming a Chapter 11
reorganization) or the trustee in bankruptcy (in the case of a Chapter 7 liquidation), would agree with
the government and the creditors -- on financial as well as public policy grounds -- that the facility
should be sold to a new management company or to government authorities at a price advantageous to
the public and sufficient to pay off all or most outstanding debts to creditors.

Finally, if for any reason (despite the foregoing) a government did not properly contract to
have a termination at will clause -- or failed to invoke it and became subject to the bankruptcy process
-- the government would still potentially retain some important rights. To begin with, a government
may still have been alert enough to have inserted a non-assignment clause in its contract. This will
prevent a trustee in bankruptcy from assigning a prison management contract to other vendors who
may or may not be qualified to assume that responsibility, notwithstanding the pressures from other
creditors to do s&> Moreover, a government is not stayed by the bankruptcy process from actions to
enforce its police or regulatory powé?. Consequently, any action brought by public correctional
authorities regarding the custody and control of prisoners would fall squarely within the police power
and should not be stayed by the bankruptcy of the private contractor. This would include legal or other
actions to enjoin continued operation of a prison facility or otherwise to safeguard the safety and care
of inmates™®” Only if a private prison contract were actually assigned or rejected by a trustee --
something a trustee would be loath to do on public policy grounds -- would government corrections
authorities be truly legally disadvantagédl.

D. Use of Force

Legal questions about the use of force often revolve around subtle matters of proper statutory
authorization. The major issue for private prisons is whether the use of force generally, or specific
variants thereof -- including the use of deadly force -- are properly mandated by the relevant law of the
jurisdiction. Without proper enabling legislation or contractual provisions authorizing the use of force

195 See, e.g., In re Pioneer Ford Sales, 1@@9 F.2d 27, 29 (1st Cir. 1984).
196 Seell U.S.C. §8 362(b)(4), (5).

197 Note, however, that a stay would suspend all prison inmate litigation or special claims by the government again§e&glfirm.
U.S.C. § 362(a).

198 In the case of a trustee rejecting the contract -- where, for example, the contractor faces extraordinary liabiitiesfionsi
under the contract -- the government would become an unsecured creditor with a claim for damages for breach of theifcontract as
the breach occurred prior to the filing of the petitiBeell U.S.C. § 365(g). In this event, the government might not be able to
recoup all of its expenses incurred in resuming operation of the private prison facility.
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by designated private prison officials, it is possible that such personnel and the private contractor
could face criminal and civil liability.

The applicable legal standards for the use of force vary tremendously from place to place.
Some states’ laws may adequately treat the use of force generally, but insufficiently address the use of
deadly force in a variety of situations. Other states, for example, recognize a common law right of any
citizen to use deadly force in certain circumstances, including the apprehension of one previously
arrested for a felony?? For states that have adopted the Model Penal Code, which permits
correctional officers to use deadly force under certain conditions, correctional firms may be so
authorized if their employees are statutorily brought within the definition of “correctional offf¢érs.”
A still different approach is taken by some states like Louisiana, which, in its correctional
privatization statute, specifically authorizes private firms to use force and further prescribes standards
and procedures for licensing private correctional employees to use wédpons.

Even if a contractual solution is adopted on a case-by-case basis -- delegating certain use of
force and weapons use powers to private correctional managemeffefirmare must be taken to
explore all of the nuances involved in various scenarios, including escapes and actions taken outside
of a correctional facility. ACA Standards for Adult Correctional Institutions address many
dimensions of the use of force in generic waybut specific policies and procedures are necessary to
comply with state statutes and case law that have evolved under the Eighth Amendment. So-called
rent-a-cop statutes delegating certain use of force powers to private security companies may not be
sufficient to cover many of the circumstances encountered by private contractor guards. Also,
correctional officials must be sensitive to interjurisdictional issues about the use of force, particularly
in the case of escapes where use of certain types of force may not be authorized beyond a facility’s
perimeter. All of this requires government correctional officials and their legal staffs to think through
very carefully all of the possible scenarios requiring different kinds of force, and to ensure that there
is proper authorization for their use.

199 This is ostensibly the case, for example, in MichiG@®ee.g, People v. Whitty96 Mich. App. 403, 292 N.W. 2d 214 (1980).

200 SeeModel Penal Code §§ 3.04-3.@ited inWooley,Prisons for Profit: Policy Considerations for Government Offici@ls,
Dickinson L. Rev. 307, 323 (1985).

201 Seela. Rev. Stat. Ann. § 39:1800.4(D)(5), (6). Note, for example, that the state of Ohio similarly requires a private cbrrectiona
officer working at a correctional facility housing out-of-state prisoners in Ohio to carry and use firearms only if thésofficer
certified as having satisfactorily completed an approved training program designed to qualify persons for positions as special
policemen, security guards or persons otherwise privately employed in a police capacity. Ohio Rev. Code Ann. § 9.07(E).

202 For example, Virginia’s DOC specifies the use of non-deadly and deadly force by private contractors in its contraetstevith pr
prison management firmsSee, e.g.CCA-Va. Contractsupraat § 4.22, pp. 20-21.

203 See, e.gACA Standard 2-4206, for example, which simply requires a written policy and procedures to restrict the use of force as a
last resort in cases of justifiable self-defense, protection of others, protection of property, and prevention of escapgsnidab
left to prison officials.
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E. Environmental Law Concerns

Prison privatization appears to raise no significant environmental issues except whether and
how governments and private contractors allocate responsibilities for environmental review of prison
construction and the risks associated with hazardous waste cleanup. Some guidance exists as to
various allocation arrangements.

At the federal level, Section 102(2)(c) of the National Environmental Policy Act (NEPA)
requires federal agencies to prepare detailed statements of environmental impact for major federal
actions that could significantly affect the quality of the human environtfrefederal actions
include projects undertaken directly by an agency, agency support of private projects through
contracts, grants, subsidies, loans, or other forms of funding assistance, agency issuance to a private
project proponent of a lease, permit, license, certificate, or other ‘entitlement fé¥usegency
sale of government land to a private project propoffénlthough a project proponent could be
public or private, the federal agency most involved with a project is solely responsible for the
preparation of an environmental impact statement (9 the private prison context, if a
construction project involving the Bureau of Prisons and a private prison contractor triggers the EIS
requirement of NEPA, then the BOP would be responsible for EIS preparation.

Responsibility for environmental review is less certain at the state and local levels. Most
states have state environmental policy acts (SEPAs) modeled after NEPA; however, some SEPAs
contain important differencé®’ Unlike NEPA, some SEPASs require private project proponents to
prepare an EIS if the EIS requirement of the SEPA is triggétetldditionally, some SEPAs require
different EIS preparations depending on whether a project is considered public or private in nature.
For example, the Washington State Environmental Policy Act (SERAjuires state agencies to
consider alternative project sites only if the project is public; if the project is private, then state
agencies need not consider alternative sittdJnder NEPA, federal agencies must always consider
alternatives to a proposed projéct.Under the SEPAs that distinguish between public and private

204 See42 U.S.C. 88 6901-6992k.
205 Seed42 U.S.C. § 4332(2)(c).
206 SeeMcGregorEnvironmental Law and Enforcemet (1994).

207 See, e.g., Lockhart v. Kengi®27 F.2d 1028, 1035, (8th Cir. 1991) ("When the government sells or exchanges federal land, it must
consider the environmental impact of the proposed use of the federal land by the private purchaser . . . .").

208 See Seattle Audubon Soc'’y v. Ly@W®l F. Supp. 1291, 1318 (W.D. Wash. 1994) ("Agencies may not delegate the responsibility of
preparing an EIS to private parties . . . .").

209 SeeMcGregor,supranote 206, at 14.

210 Seeid

211 SeeWash. Rev. Code. §§ 43.21C.010-43.21C.914.

212 SeeWash. Rev. Code § 43.21C.030.

213 Seed2 U.S.C. § 4332(2)(c)(iii).
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projects, courts would almost certainly consider private prisons to be public projects because they
perform a governmental functig.

Due to the transfer of land and property rights that may occur between governments and
private prison contractors in a particular construction, sale or lease arrangement, hazardous waste
liability presents some concerns. Under the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA or Superfundy? liability for environmental cleanup costs is strict, joint,
several, retroactive and prospective: any former, current, or future party who generated, transported,
treated, stored, or disposed of hazardous waste is liable for all of the associated cleanup costs without
regard to faul?*® CERCLA does not bar indemnification agreements; however, a liable party can
transfer only its responsibility for cleanup costs -- not its underlying liability to the Goverfrhent.
Experience has shown that contracting parties need to state indemnification agreements expressly to
minimize the risk of non-indemnificatich® This applies to private prison contracts no less than other
business agreements. Meanwhile, state environmental laws vary, but almost every state has statutes
compelling cleanup of hazardous materfals. In this arena as well, both government agencies and
private prison contractors could be liable for cleanup costs and might rely upon indemnification
agreements to shift those costs to the other party.

214 Cf. Weyerhaeuser v. Pierce Courly3 P.2d 498, 504-07 (1994)n(bang (holding that a private contractor’s construction and
operation of a landfill is a public project because the handling and disposal of waste is a governmental function).

215 Seed2 U.S.C. 88 9601-9675.

216 See42 U.S.C. § 9607.

217 Seed2 U.S.C. § 9607 (eRurolator Prod. Corp. v. Allied-Signal, Inc772 F. Supp. 124, 128-30 (W.D.N.Y. 1991).
218 SeeRhonda K. Hill,Contractual Indemnifications for Environmental Liabilitj&l Colo. Law. 943, 943-44 (1992).

219 SeeMcGregor,supranote 206, at 40.
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7. Regulating Interjurisdictional Private Prison
Contracting

Prison privatization, as commonly conceived , involves a government corrections agency
contracting out correctional management and/or construction work to a private contractor that
operates within the agency’s political jurisdiction and is subject to statutory and regulatory authorities
promulgated by that jurisdiction. Thus, for example, the U.S. Bureau of Prisons selects a contractor to
build and operate a new minimum security prison on federal land; a state department of corrections
enters into an agreement with a private corrections company to take over the management of an
existing maximum security facility in one of the state’s metropolitan areas; a county government,
pursuant to state law, authorizes its sheriff to contract out the operation of a county jail. In each case,
there exists a close legal and contractual correspondence between the public agency doing the
privatizing and the private entity responsible for providing the correctional services.

Correctional privatization can, however, involve other arrangements between public and
private correctional specialists that span multiple jurisdictions. These arrangements, which involve
the leasing of bed space by public authorities facing prison overcrowding, can implicate the transfer
of prisoners to private contractors in distant localities as well as the political and legal interplay of
several different jurisdictions that have a stake in such a transfer. Definite legal confusion and
ambiguities can result. Two basic factual patterns characterize this phenomenon of interjurisdictional
contracting out. The first encompasses indirect arrangements where public corrections authorities
send inmates to other jurisdictions via intergovernmental agency agreements (IGA’s) -- and the other
jurisdictions in turn rely on private contractors to run the particular facilities where the inmates are
housed. One example of this arrangement is the State of Montana, which for two years sent prisoners
to Dickens County, Texas through an IGA before terminating the agreement for contract viéiations.
Dickens County had in turn contracted with a private contractor, BRG Operations, a division of the
Bobby Ross Group, to run the prison where the Montana prisoners were sent.

The second arrangement involves the leasing of bed space directly from a private contractor,
but in a foreign jurisdiction. Many of these prisons are operated on a speculative basis, without
having been chartered by their home jurisdictions or having been opened on the basis of a contract
providing for a certain minimum level of occupancy. The motivating force behind the opening of
several such private facilities may have been to reap the supposed economic development benefits of
correctional privatization. A prominent example of this phenomenon is the District of Columbia
Department of Corrections’ contract with Corrections Corporation of America to house medium
security prisoners in a new facility -- the Northeast Ohio Correctional Center (NOCC) -- that was built
on a speculative basis in Youngstown, Ofito.

220 The IGA is denominated an "Inmate Housing Agreement" ("Dickens County IHA") between the Montana Department of Corrections
and Dickens County, and runs for three years, with an option for annual renewal for a period not to exceed seSeeDjekess
County IHA at 2.

221 As discussed in more detail below, the City of Youngstown entered into a "Development Agreement" with CCA whereby the city
transferred land to CCA and provided for a three-year tax exemption in return for construction and operation of a private priso
within Youngstown city limits that was expected to provide construction and management jobs for the surrounding area.
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Both types of arrangements have generated considerable controversy. Relatives complain
about family members housed in distant localities. Concerned citizens express their displeasure with
the lack of accountability that attends the transfer of prisoners hundreds or thousands of miles away to
places where no one from their home jurisdiction may be present to monitor the governing contract or
represent or acknowledge their interests and grievances. Perhaps most fundamentally, correctional
specialists criticize the fact that the receiving facility may not have legal authorities sufficient to allow
it to cope with a variety of critical situations, including inmate escapes and prison emergencies. The
law may simply lag behind new correctional realities. This is in fact what happened in the widely-
publicized case of two Oregon prisoners who a few years ago escaped from a private prison in Texas,
and yet were unable to be charged with a crime since Texas law at the time did not recognize escape
from a private prison as a felof?. Lack of legal oversight mechanisms also played a prominent role
in the decision of the Ohio legislature to pass a law earlier this year subjecting the NOCC and any
future private prisons in Ohio housing out-of-state inmates to a variety of additional statutory
requirements.

Across the country, it is these inter-jurisdictional private prison arrangements that have
seemed to generate the worst performance problems, spawned the most critical articles on private
prisons and reflected most poorly on the correctional privatization movement as a whole. While
many of these troubles can be traced to poor or hasty arrangements or the difficulties of ensuring
proper contract monitoring from afar, a surprisingly large number of problems stem from inadequate
legal or contractual frameworks, unsuited to the role of regulating private either contractor conduct
outside a particular jurisdiction or the incarceration of out-of-state inmates within that jurisdiction.
This section examines briefly a few of the major legal problems that affect interjurisdictional
contracting out of prison services, as well as the kinds of legislative and contractual provisions that
public corrections authorities have adopted to minimize these problems.

A. Interjurisdictional Contractin g Out and Le gal Problems

Few public corrections authorities view the transfer of prisoners to other jurisdictions as
anything but an unfortunate necessity caused by overcrowding and inadequate or inappropriate
facilities at a particular time. Certain transfers to public prisons have occurred for many years
pursuant to different statutory mechanisms, including the Interstate Corrections C& it

222 See, e.g.Associated Press, Private Prisons Shackle Texas with Confusion; State Laws Haven't Caught Up with New Phenomenon,
Chicago Tribune, Nov. 7, 1996 at 34. Further reflecting the huge legal loopholes often opened up as a result of criesgurisdic
prison arrangements, even the State of Oregon was unable to prosecute the inmates for escape, since Oregon law did not cover
escapes outside of the steBeePrison Brake; Texas Needs More Scrutiny of Private Prisons, Houston Chronicle, Sept. 3, 1996 at
18A.

223 Various states have adopted the Interstate Corrections Compact, which allows the transfer of convicts to penal imstih&fons
states that are parties to the comp&et, e.g 730 Ill. Comp. Stat. 5/3-4-4; 61 Pa. Cons. Stat. § 1601. In addition, there are state
statutes authorizing transfers of state prisoners to federal penitensadges,g.Mass. Gen. Laws., ch. 127, § 97A; Conn. Gen.
Stat. § 18-91. Such transfers do not, by themselves, trigger due process requissaeatg,Olim v. Wakinekonad61 U.S. 238
(1983), or implicate the equal protection strictures of the Constiti&ies,. e.g.Tucker v. Angelon®54 F. Supp. 134 (E.D. Va.),
aff'd, 116 F.3d 473 (4th Cir. 1997) (Virginia inmate who lost certain benefits upon transfer to Tennessee facility no dehied eq
protection of the laws).
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many jurisdictions have been surprisingly willing to go one step further and enter into arrangements
whereby their inmates are housedgiivate facilities outside the jurisdiction. In the case of

agreements with other jurisdictions, public contracting through an IGA or similar contract mechanism
may allow correctional authorities in the sending jurisdiction to avoid procurement requirements
mandating competitive bidding for private contracts. There may also be the perception that public
authorities in the foreign jurisdiction have developed some kind of legal framework for private prison
operation on which the sending jurisdiction can rely. Finally, the sending jurisdiction may believe
that the interposition of the receiving jurisdiction between it and the private contractor can act as a
buffer relative to various kinds of inmate litigation.

Actual experience with these arrangements may or may not bear out the foregoing
suppositions. Certainly contracting can be more rapidly effected through a sole-source agreement with
another public entity that may only seek to address the most important legal and inmate care topics. It
is understood that certain details can be left to a separate agreement (which may or may not be
explicitly referenced in the intergovernmental agreement) between the receiving jurisdiction and the
management company actually providing the incarceration services. But that other agreement, and
the surrounding legal framework established by the receiving jurisdiction, may prove deficient in a
number of significant ways, such as the provision of liability insurance and the handling of escapes.
Since even the most egregious, systemic misconduct in the out-of-jurisdiction facility may be beyond
the ken of the sending correctional authorities due to the difficulties of long-distance monitoring and
responding promptly to problems identified by the contractor, the public authorities may find
themselves facing more liability exposure than expedfdenally, the sending jurisdiction may
continue to have potential liability for its own negligence in sending inmates to such a facility in the
first place or in overseeing the long-distance arrangement.

The experience of Montana correctional officials in the case of the Dickens County, Texas
private prison at least partially illustrates these problems. Montana ran out of prison space in 1995,
and was forced to look for out-of-state solutions when county jails could no longer accommodate the
overflow of inmates. Because out-of-state public facilities were unavailable at that particular time,
Montana explored private facilities and eventually settled on the Dickens County facility. In June,
1996, Montana entered into a three-year Inmate Housing Agreement with Dickens County to house up
to 400 Montana inmates. It was explicitly understood that actual operation of the prison facility
would be in the hands of BRG Operations, part of the Bobby Ross Group, which had a separate
Management and Maintenance Agreement with Dickens County. The Inmate Housing Agreement
was deemed to be "assigned" or "delegated" to BRG Operations through the Management and
Maintenance Agreemeft: Ultimately, about 260 Montana prisoners were incarcerated in Dickens
County.

224 Even if the sending jurisdiction were in the process of taking steps to remedy problems in the foreign jurisdictionteédelibe
indifference" could still be demonstrated in a Section 1983 action if tangible signs of remediation were delayed or theking in
facility at issue.

225 Inmate Housing Agreement at 17-18.
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Montana terminated the contract well short of its 3-year completion after it found problems
with a wide variety of prison conditions, including inadequate food, medical care, and security and
housing arrangements inconsistent with a long-term, medium-security f&ilMontana’s
designated prison monitor ended up spending much more time and money than expected addressing
these problems. From the standpoint of liability exposure, it was clear to Montana officials that the
situation in Dickens County could generate a number of legal claims but the state would not be in the
best position to extract prompt compliance from the private prison operator, due both to problems of
distance and lack of a direct contractual relationship.

A number of legal and contractual problems common to foreign jurisdiction contracting are
illustrated by the Dickens County example. The biggest problem is a lack of communications and
reporting requirements. According to Montana officials, the lack of these in the contract meant that it
would often take many days before correctional authorities were alerted to the fact that serious
disturbances had occurred. This problem loomed very large given the absence of an on-site monitor.
Another problem was the failure of the contract to prescribe any level of liability insurance to be
provided by the county or the private contractor acting in its stead, something that is standard in in-
state private contracts. Also, insofar as the Dickens County contract appeared to allow for Texas
county personnel or private contractor personnel to pick up inmates in Montana for transfer to
Texas?®’ it is not clear that Montana law permitted either type of officials to use force while
transporting inmates within the state or attempting to apprehend them following an escape.

Even more fundamental and serious legal questions may ditenticontractingoy a
corrections authority with a private contractor in a foreign jurisdiction, particularly if the contractor is
operating a prison on a largely speculative basis. Many of the problems are the same as those noted
above, such as proper authority for use of force and apprehension of escaped inmates. But direct
contracting with a contractor in a foreign jurisdiction highlights even more numerous legal problems
that may bedevil the receiving jurisdiction if local public corrections oversight is inadequate. These
legal problems include potential deficiencies in prison operation and governance, facility standard-
setting, state corrections authority oversight, and coordination with local law enforcement.

Many of these problems have emerged into public view recently with the much-publicized
troubles surrounding the NOCC, run by CCA in Youngstown, Ohio. The NOCC was essentially built
on a speculative basis through a "Development Agreement" between CCA and the City of
Youngstown in March, 1996. When CCA later began operations in May, 1997 on the strength of a
five-year, $182 million contract with the District of Columbia to house medium security prisoners, the
City of Youngstown was essentially a bystander; no local government or law enforcement agency was
a party to the contract. This only heightened the legal problems and problems of accountability that

226 Telephone Interview of Tom Rolfs, consultant to Abt Associates, with Janice Wunderwald, Contracts Manager, Montana Dept. of
Corrections, March 27 and 30, 1998; April 15, 1998. It was reported that there were also drug problems at the facilibhgland a s
riot involving the Montana prisoners and inmates from Hawaii.

227 The overall delegation of prison management under the contract left unclear whether private contractor personnelsiéght be ta
with pick-up of the Montana prisoners.
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are inherent in this type of three-way arrangement (unlike the case of the Dickens County contract
where at least the public entity had some responsibilities for the activities of the private contractor).

These problems received increasing attention in the NOCC'’s first year of operation. The
District began sending prisoners to NOCC as part of its gradual shutdown of the Lorton prison
complex, a facility plagued for years by lax discipline and mismanagement. Over the next nine
months, the prison withessed a significant inmate disturbance that prompted prison guards to use gas
on inmates, allegations of deficient medical care, and a number of violent assaults on prisoners by
other inmates, including two fatal stabbings. A lawsuit was brought in the fall of 1997 alleging use of
excessive force, failure to protect inmates, and substandard medical care. The suit also questioned the
authority of CCA to operate the prison under Ohio law. After the second fatal inmate stabbing, the
judge in the case ordered a preliminary injunction requiring CCA to reexamine the classification of all
inmates who had been involved in violence at the institution; and halting the further delivery of
prisoners from the District to NOCC pending a satisfactory classification system being put fi®place.

The lawsuit and Youngstown community fears of further prison disturbances raised a host of
guestions about the legal basis for CCA’s operation of the prison, and about the legal framework
necessary for any state or locality to regulate properly the incarceration of out-of-state prisoners. Like
many states, Ohio had a private prison statute that only envisioned the incarceration of state prisoners
by its own corrections authorities. The lawsuit also drew particular attention to the problem of
localities in home rule states taking it upon themselves to enter into private prison contracts -- usually
for reasons wholly centered on economic development -- with little or no oversight by the state
department of corrections.

Based on community pressure, state legislators highlighted a number of legal gaps and
deficiencies overlooked in the Youngstown community’s haste to reap the benefits of its new prison
facility. These included inadequate standards for: acceptance by private prisons of foreign inmates;
coordination of law enforcement activities in the case of riot, rebellion or escape, and reimbursement
of state and local governments for the costs therefor; qualifications in hiring of private prison guards;
state inspection of private prisons for compliance with applicable standards of care; and release of
foreign inmates in their home jurisdictions. These kinds of legal inadequacies have spurred a number
of states to consider or enact special legislation giving state corrections authorities and local law
enforcement authorities greater regulatory authority over private prisons that may choose to accept
foreign inmates. Two examples of such legislation, which recently passed in Ohio and Texas,
respectively, are discussed below.

228 Washington Post, February 23, 1998 at B1.
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B. Some Re gulatory Solutions

Two states -- Ohio and Texas -- have recently passed legislation that attempts to remedy some
of the more egregious legal deficiencies that private prisons have exposed over the past several years
as some of them incarcerated out-of-state inmates. Both enactments seek to give state correctional
authorities greater overall authority to prescribe minimal operational standards for such facilities and
to eliminate gaps and inconsistencies that emerged between the treatment of public and private
prisons, and between private facilities that do and do not accept foreign prisoners.

The Ohio legislation passed in March 1998presents a version of a bill introduced in late
September, 1997 in the wake of the filing of the Youngstown la#®uiThe bill enacted into law
generally limits the operation of correctional facilities housing out-of-state pris¢irard provides
comprehensive criteria for the establishment and operation in Ohio of such prisons. The most salient
provision of the bill created a new statute, Ohio Stat. §9.07, that specifically requires the direct
involvement of a local public entity and the indirect involvement of the state’s Department of
Rehabilitation and Corrections (DRC) in any private prison arrangement with a foreign juristfction.
Moreover, the local public entity is permitted to enter into a contract with an out-of-state jurisdiction
to house out-of-state prisoners in Ohio only if the locality and the foreign jurisdiction jointly submit to
the DRC a statement that certifies the facility’s intended use, projected prisoner population, custody
level, and if the DRC reviews and comments on the plans for the design or renovation of the facility
concerning its intended u$&. A contract for the housing of out-of-state prisoners must also contain a
provision requiring the sending jurisdiction to assume all responsibilities for housing and
transportation of its prisoners should the facility close or cease operations for any¥eason.

The new legislation then mandates a considerable number of provisions for inclusion in any
private prison contract entered into by a local public entity with a private contractor for the operation
of a correctional facility. These requirements, which have also been made applicable to CCA at its
NOCC facility?* obligate the private contractor to do the following:

229 Ohio House Bill 293, effective March 17, 1998.

230 The original bill, Senate Bill 174, was introduced by Senator Robert Hagan of Youngstown, who emphasized the neeal for privat
prisons housing out-of-state inmates to meet certain minimal state-prescribed standards and to permit adequate access to, and
coordination with, private prisons by local law enforcement authorities in the case of illegal activities or prison disturbance

231 Among other things, the legislation keeps the state out of the business of accepting out-of-state prisoners in firdsasaéacil
instead limits such arrangements to Ohio localities, subject to the considerable oversight requirements of the nSeefhtate.
Rev. Code Ann. § 9.06; Ohio State Legislative Service Commission, Final Analysis of Am. Sub. H.B. 293 at 3.

232 The new statute also seeks to create greater accountability by requiring a local entity and private contractor coragriptating
contract to hold a public hearing in the locality and by specifically requiring the local public entity to authorize the fwati
operation of the facility. Ohio Rev. Code Ann. § 9.07(C)(3).

233 Ohio Rev. Code Ann. § 9.07(C)(1).
234 Seeidat § 9.07(C)(2).
235 The legislation requires the parties operating under a "preexisting contract" to reach agreement on inclusion ofslesenrovi
later than 180 days after the act’s effective date -- in the case of CCA and the City of Youngstown, by mid-Septembeip 1998. Oh

Rev. Code Ann. § 9.07(l). Reportedly, however, CCA was supportive of the legislation, although it did engage in considerable
lobbying over several specific provisions.
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° seek and obtain ACA accreditation within 2 years after accepting its first out-of-state
prisoner;

° report to local law enforcement agencies all criminal offenses or delinquent acts
committed in or in connection with the facility, and report to the DRC all escapes or
disturbances at the facility, as well as “unusual incidents,” according to reporting
rules applicable to state correctional facilities;

° enter into a written agreement with the DRC setting forth a plan and procedure to
coordinate law enforcement activities with state and local police; and permit law
enforcement officers to enter into the facility to investigate any criminal offense or
delinquent act allegedly committed there;

° reimburse the state or any political subdivision for any costs incurred by state or local
law enforcement in responding to an escape or disturbance at the facility;

° maintain a staffing plan adequate to ensure inmate supervision and security
maintenance, as well as other operational needs, including programming and
transportation;

° indemnify, hold harmless, and reimburse any legal defense costs of the state or the

local public entity and their employees, officers, and agents in connection with claims
arising from operation of the prison facility;

° develop a security classification system appropriate to the institution;

° reject any out-of-state inmate for whom it has not received an institutional record and
medical records; or whose institutional record shows a pattern of violence involving
use of a deadly weapon;

° cooperate with the state’s Correctional Institution Inspection Committee, whose
jurisdiction is extended to private facilities housing out-of-state inmates;

° not employ any person until a criminal records check is performed, and not employ
any person whose records check indicates previous malfeasance;

° return out-of-state inmates who have completed their term to the sending jurisdiction
and agree with that jurisdiction to return to that jurisdiction any inmate who commits
a crime while housed in Ohio; and

° certify its correctional officers to carry firearms consistent with Ohio law
requirements3®

236 Ohio Rev. Code Ann. 88 9.06, 9.07. Other important obligations placed by the new law on private prison contractors for the
protection of local public entities and the general public include the following: (1) compliance with all federal, Ohicahlzavie
rules or regulations, including specifically laws on sanitation, food service, safety, and health; (2) sending of all atbpies of
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The legislation also makes it clear that any act or omission considered a criminal offense or delinquent
act or criminal offense if committed at a state correctional institution will be deemed as such if it is
committed at a private correctional facility; and that an escape from a “detention facility is

specifically deemed to include escape from a private prison.

The Ohio legislation governing private contractors housing out-of-state inmates is one of the
most ambitious attempts by public authorities to gain greater control over a phenomenon that appeared
recently to overwhelm state and local authorities with legal and operational confusion. The Ohio act
consciously sought to patch up all manner of gaps and inconsistencies in a statutory framework not
originally intended to cover interjurisdictional contracting for private correctional services. Quite
likely, a number of other jurisdictions will pass similar types of acts in the next few years.

Ohio’s legislation itself followed by a few months Texas’ effort to accomplish some of the
same purposes. Texas, which has the greatest concentration of private prisons in the country, had
been plagued for several years by problems of accountability and a legal framework riddled with gaps
and loopholes concerning the operation of private correctional facilities. The Texas legislation,
effective September 1, 1997, similarly provides for interjurisdictional contracting only if a local
public entity is directly involved and submits to the Texas Commission on Jail Standards information
on custody level capacity and availability as well as a law enforcement coordination plan. The
Commission, in turn, is supposed to inspect the facility and certify to the local public entity that the
facility is appropriate for the intended uSé.

Some of the Texas provisions represent noteworthy variations on, or additions to the type of
scheme adopted by Ohio. The Texas act requires any private prison contract involving out-of-state
inmates to be sent to the Commission on Jail Standards, and empowers the Commission to adopt rules
regulating the number of federal and out-of-state prisoners housed in private facilities in the state. The
act also requires all employees at the private facility to maintain certification as required by the Texas
Commission on Law Enforcement Officer Standards and Educdtidgirom a financial standpoint,
the act allows the Commission to require a sending jurisdiction, rather than merely the private
contractor, to reimburse the state for any cost incurred by a state agency in responding to a riot,
escape, or other emergency situatiSand also permits the Commission to charge a private
contractor a reasonable fee to cover the costs of regulating a privately-run f&cHgrhaps most

inspection reports to the DRC’s Director and to the local public entity; (3) provision of appropriate perimeter and inteftyal se
necessary to protect the staff and prisoners at the facility, as well as the general public; (4) agreement with theclecdity édi
a conversion plan that will be followed if for any reason the facility is closed or ceases operations; and (5) agreeinestito inc
its contract with a local public entity provision for fines to be imposed if the private contractor fails to perform ittwalrdrgies.
See id.

237 Texas Senate Bill 367, May 7, 1997, § 9 (a)-(e). The Texas act., like the Ohio act, also requires certain mininsédfialeitity to
be met, and certain information to be supplied to the facility by the sending jurisdiction before foreign inmates candok accept
there. See idat § 9(d).

238 See idat § 9(f).

239 See idat § 9().

240 See idat § 9(g).
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significant, the act requires the Commission to review the qualifications of any private contractor
prior to that vendor entering into a contract with a local public efftity.

The unmistakable trend of states and localities extracting greater accountability from private
contractors who seek to house out-of-jurisdiction inmates can be said to mark the beginning of a third
major phase of the prison privatization experience. The first phase was characterized by heated
political debates and tentative state experiments. The second phase featured a number of significant
state and federal initiatives to rely on private contractors at selected facilities, and witnessed the rapid
growth of the private prison industry. The third phase represents a thoughtful and nuanced stock-
taking of correctional privatization (both intra- and interstate), with an emphasis on using legal and
other tools to ensure local political control of the contracting process and adequate oversight of
prison operations. As experience grows, so does the sophistication of those responsible for contract
negotiations. Increasingly, a number of experienced lawyers, both public servants and independent
consultants, are providing expert advice to correctional authorities on all manner of contracting issues.
Some are providing model contracts and legislation that are gaining wide notBrigsed on this
advice and the publicity accorded many privatization failures -- including the interjurisdictional
incarceration examples discussed above -- it appears less and less likely that states and localities will
enter into private prison contracts without a significant array of legal protections at their disposal.

241 See idat § 9(h).

242 To take just one prominent example, Richard Crane, a former public corrections lawyer and former general counsel for CCA who
now does independent consulting on contracting for correctional services, has published a widely circulated model law for
regulating private corrections. In it, he prescribes many of the regulatory tools adopted by the Ohio and Texas leagslatures,
discussed above. In addition, he has some important other recommendations, including requirements for competitive bidding for
private prison contracts, basic requirements for private contractor qualifications, delegating contract monitoring futmt&ins to
authorities when the sending jurisdiction is distant and may be unable to provide sufficiently frequent monitoring by its own
personnel, and state review and approval of all private correctional facility construction, so as to curtail the buildmgdativep
facilities. SeeR. CraneWanted: A Model Law for Regulating Privatizati@grrectional Law Reporter 83 (April/May 1998).
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8. Legal Dimensions of Contracting

A significant number of legal issues with a direct bearing on contracting approaches and
provisions have already received some discussion in this review. Some of them, relating to reduction
of liability exposure -- including matters of indemnification, insurance, and monitoring -- have already
been discussed in Section 3, above. This section addresses somewhat more general legal concerns
associated with contracting, such as careful drafting, the use of objective standards, contract duration,
termination, other enforcement mechanisms, and dispute resolution. While contracting parties can
easily reduce most policy choices to simple legal provisions, a few of these policy matters have a
determinative impact on the efficacy of private prison contracts as a whole. This section will discuss
just a few of these critical contracting matters.

A. Regulatory Purposes and Contract Specificity

Some of the most important contracting questions relate to the broad purposes to be served by
a particular prison privatization contract and the degree of specificity believed to be necessary to
effect those purposes. Contracts may vary substantially in their approach and detail depending on the
correctional ideas animating public officials and the kind of regulatory framework and capacity that
exists in the public sector. Is there a dense web of regulatory requirements applicable to private
prisons, along with capable governmental monitoring, inspection and/or licensing bodies? If not,
then a contract may have to import from the outside and treat in detail a number of provisions and
mechanisms that would otherwise be expected to govern, at least in part, a private prison
arrangement® Are standards for private prisons similar to those guiding public prison operation?
And is a level playing field desired to promote fairness, increase competition, and allow for
meaningful cost comparisorfé? If not -- because in part, a host of innovations are required -- a
contract will need to cover more uncharted territory for the parties than might otherwise be the case.
Finally, how new are the parties to contracting? Depending on their experience and track record,
public and private authorities alike may be more comfortable with more -- or less -- detail in a contract
and definition of terms.

Some of the most critical contents of private prison contracts may be imposed at two distinct
levels. First, legislation can require mandatory contract provisions, and provide for a competitive
bidding process that prevents industry concentration and entrenchment as much as possible. Second,
public corrections officials can use RFPs to dictate both what subjects a proposal must address and
which provisions will form the basis of an eventual contract. Of great practical importance are RFPs
that mandate inclusion of certain provisions in a contract, and that insist on contractors providing
evidence of how they would address certain requirements. This allows for considerable adaptation on

243 For example, statutes or regulations may specify requirements for topics such as the procedures or grounds for teemination o
contract. See, e.gN.M. Stat. Ann. § 33-3-27(F) (specifying bases for termination of a contract); N.M. Stat. Ann. § 33-3-4
(requiring inspections of private prisons by governing bodies of counties and municipalities).

244 For example, public authorities need to be especially careful not to permit private contractors to make money fronoirenate ph
service, commissary sales and the like. Income from these should be reflected in lower per diem rates or should beepaid into th
general fund.
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the part of both contracting parties. It also permits both sides an opportunity to question the
judgments of each other early on in the contracting process. Contractors can politely suggest possible
changes to the statement of work where demands are viewed as unrealistic. Government officials,
meanwhile, can ask for practical illustrations and plans that reveal strengths and weaknesses well
before they are applied to actual prison operations. Better contracts, speedier contract nedbtiations,
and a more candid contractual relationship may result.

Based on the degree to which public officials view privatization as specifically benefitting the
public, officials may insert into a contract more or less specific language concerning expected cost
savings. Cost savings requirements may be phrased in terms of a provider delivering correctional
services at significantly less cost or significantly better services at the same or less cost than that
which public corrections authorities would need to pay if it did the job #Self.

The possibility of intentionally or inadvertently bestowing third-party contract beneficiary
status on inmates -- allowing them to sue for contractual deficiencies alongside possible tort and
Section 1983 actions -- should also receive careful attention from public corrections officials.
Prisoners do not automatically possess such rights. A contract must intend to grant them legally
enforceable rights to sue under the contract, which can occur through conscious adoption of
contractual language or by a court implicitly reading such an intention into the contract and its
surrounding circumstancé¥.If government corrections officials wish to confer such rights on
inmates as an means of bolstering the policing (and inevitably raising the cost) of the contract, they
can make an explicit statement to that effect in the corfffdtthey do not wish to encourage
additional litigatior?*® even for a laudable monitoring purpose, they can deprive prisoners of third-

245 However, inclusive -- even if not necessarily overly detailed -- RFP’s may or may not establish proper expectatioms and mor
efficient negotiations, depending on the specific circumstances.. If RFPs #hlsfrative approaches to a variety of subjects, they
can indeed result in informative negotiations. If, on the other hand, specific approaches are mandated up front, ptibls corre
officials may artificially circumscribe the negotiations and deprive themselves of otherwise valuable information that could be
presented.

246 The State of Tennessee has enacted a statutory requirement to thiSe#&enn. Code Ann. § 41-24-105(c)-(f).

247 SeeRestatement of Contracts (2d) 88 302(1)(b), 308. There is some precedent for courts reading an implicit intent to bestow third
party beneficiary status on prison inmatesOilmens v. Haa$i01 F. 2d 1242 (2d Cir.xert. denied,444 U.S. 980 (1979), wherein
a federal prisoner was beaten and injured while housed in a county jail, a court found such an intent by referenceryo a statuto
policy by the U.S. Bureau of Prisons to safeguard federal prisoners while in the care of county governments pursuant to an
intergovernmental agreement under 18 U.S.C. § 4002 (providing for "suitable quarters for the safekeeping, care, and"safbsistence
federal prisoners)See also Cherry v. Crow45 F. Supp. 1520 (M.D. Fla. 1994) (intent to benefit inmate found in contract between
county and prison health service providdBut see, e.g., Oliver v. VosE91 WL 97453 (D. Mass. 1991) (no third-party
beneficiary rights conferred on federal prisoner in custody of Massachusetts Department of Corrections; contract language merel
embodies constitutional right to be free of "cruel and inhumane treatment," rather than specific guarantee of a patticular leve
care).

248 Some commentators have specifically viewed such third-party suits as a valuable, though by no means dominant, camponent of
overall contract enforcement scherBee, e.gGentry, NoteThe Panopticon Revisited: The Problem of Monitoring Private
Prisons,96 Yale L. J. 353, 367 (1986).

249 While such litigation will not usually involve expensive relief -- actual contract damages will be small, and most dchens w
seeking to enjoin the private contractor to deliver certain services as promised -- it will create additional transadtiotheosts
contractor and government agency, since such suits may be independent of tort and Section 1983 actions, and may require a lesse
showing of harm.
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party beneficiary rights by curtailing certain language in the corfftamt by explicitly renouncing
any intent to allow third party suits’ The important thing is for public authorities to choose their
words as carefully as possible to avoid inadvertent ratification or endorsement of these rights.

B. The Importance of Objective Standards

Substantive standards of inmate care and treatment under applicable constitutional provisions
and state law will apply to private prisons just as they do to public correctional institutions, thanks to
the “state action” doctrine. Still, public correctional authorities have reason to be concerned that
private prison managers, operating outside of direct public scrutiny and the political process, and
animated by a powerful cost-consciousness, will attempt to reduce staffing and resources in such as
way as to spark increased litigation over alleged constitutional harms. This concern remains strong
despite the protection afforded by the contractor’s private liability insurance and the contractor’s
market-driven pressures to provide adequate service. Potential harms resulting from defective due
process mechanisms have already been discussed in the broader context of delegation concerns. Other
harms, resulting from the excessive use of force, poor inmate safety, or inadequate medical care, may
cause unnecessary Eighth Amendment violations to occur. As discussed below, contracting
governments can attempt to reduce the frequency of these problems by adopting contractual standards
that provide a superior foundation for inmate care and treatment.

Like monitoring, having correctional standards in place may act as a powerful means to judge
contractor performance and prevent conditions from developing that could prompt litigation. Some
states, like Florida, have an elaborate statutory framework that prescribes some operational
standard$>? Most relevant standards, however, will derive from contract terms specifically made a
condition of contracting by an RFP. While a detailed discussion of standards lies beyond the scope of
this legal review, it is important for present purposes to acknowledge the importance of standards
generally, and particularly the importance of standards that constitute measurable, objective
management nornt&® These can form the basis of meaningful performance evaluations as well as a
means -- if backed up by fines or other enforcement mechanisms -- of ensuring compliance with
fundamental constitutional obligations.

Most available norms address only the minimum operational requirements. Even the ACA
Standards for Adult Correctional Institutions, many of whose requirements are mandated by some
contracting agencies to be included in private prison contracts, usually provide only general criteria

250 See, e.gCCA-Va. Contract at § 9.7, p. 53. In this case, officials will also have to be alert to the use of preambular language
appearing specifically to benefit inmates and provide them with a certain standard of care -- arguably a laudable purpsese other
consistent with one of the major premises of successful privatization.

251 See, e.gQOklahoma Dept. of Corrections Contract with Capital Correctional Resources, Inc., Dec. 3, 1996 at 18.

252 See, generallyFla. Stat., Chapter 944. Some other states address individual standards, albeit vaguely, festatutaN.M.
Stat. Ann.8 33-3-6 ("independent contractors shall supply prisoners with food of a good and wholesome quality and sufficient in
quantity for the proper maintenance of life").

253 For example, food requirements can be phrased in terms of caloric intake and types of food rather than generaliges like "th
balanced meals per day."
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for the treatment of inmates. The standards are general in nature, are intended for institutions of all
types and varieties, and tend to leave prison administrators considerable discretion in developing
specific policies and procedures. Moreover, only 41 of the code’s nearly 500 provisions are deemed
“mandatory.” However, public correctional authorities frequently specify in a contract that a
contractor shall achieve ACA accreditation within 18 months or 2 years of contract signature, and that
it comply with 100% of the mandatory ACA standaftfsSpecific application in a particular facility

and contract requires that the standards be refined and adapted to local needs. At the same time
government may chose not to spell out requirements in detail in the belief that innovation and
alternative approaches would be stifled.

1. Special Attention to Staffing and Training

Adequate, quality staffing and training constitute two of the most critical contract provisions
public corrections authorities may address in private prison agreements. Both represent likely areas
in which private contractors will seek to reduce expenditures, either through the payment of lower
wages and benefits, the hiring of less experienced personnel, the deployment of innovative staffing
patterns, or the introduction of special technology (e.qg., specialized surveillance equipment).

To prevent unnecessary and unwanted risk-taking in this area, public authorities have often
addressed staffing matters in detail. Some observers have suggested including provisions on minimum
required personnel per shift, the number of days per week to be worked by each person, and the
positions that, for reasons of security, must be filled at all tifie®thers believe such provisions are
sometimes difficult to prescribe up front in an RFP (particularly in the case of new prison
construction) and may remove opportunities for creative staffing progésa@scordingly, public
officials have crafted RFPs that define “key persortidbut then specifically require illustrative
staffing patterns to be included in private contractors’ proposals, so as to help ensure that contractors
can deliver the kind of adequate staffing sought by the contracting &géncy.

Training requirements may loom as large as staffing level requirements in ensuring that
private contractors meet their inmate care responsibilities. Some governments have, like the state of

254 See, e.g.CCA-Va. Contract at p. 11.

255 SeeGold, supraat 393. Gold cites Puerto Rico private correctional contracts that he has negotiated in which these and other matters
are addressed through a formula to yield the total number of persons required to fully staff each position in a facddptr&atsh
also define which positions are required to be filled, which can remain vacant for some periods, and which are to benfilled on
independent contract basis.

256 Richard Crane, a veteran negotiator of private prison contracts, believes that governments are wise to give weigtots' contra
competing staffing plans during the proposal evaluation process. Telephone interview with Mr. Crane, June 2, 1998.

257 The BOP’s Taft RFP, for example, sets forth 14 positions deemed "essential personnel” with specific qualificationsranddackg
experience specified. Taft RFP at 15-16.

258 Contracting officials can also incorporate into RFP’s and contracts requirements that private contractors meet applicable AC
standards on staffing. These address the need for ongoing review of staffing requirements, the development of an appropriate
formula of time and persons necessary to yield a proper staffing pattern, and policies and procedures governing ahffypgs of s
needsSeeACA Standards for Adult Correctional Institutions 4-4072, 4-4073, 4-4074, and 4-8@#5also, e.gthe states of
Tennessee and New Mexico, which specifically provide that prison employees do not need to have the same training as sate
correctional officersSeeTenn. Code. Ann.. 41-24-111(3); N.M. Stat. Ann. 33-3-28(B).
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Florida, mandated that private operators meet the same training requirements that public authorities
must satisfy. While many contractors and some correctional authorities have wrongly believed that
such a requirement is too inflexitfd having the same training standards in fact, ensures that proper
safety requirements are met and creates a level playing field between public and private facilities,
building public trust in the latter and allowing for helpful cost compari$3n#/hile ACA standards
address a host of training issd&sublic authorities can add specialized training requirements for
particular purposes or types of employees. And while some corrections authorities may require that
the private contractor pay for all necessary training, others like the U.S. Bureau of Prisons, may view
certain types of training as so unique, and uniformity of service so important, that they will supply
certain types of training themselves at no cost to the contfattor.

C. Effective Contract Performance and Enforcement

Effective contract performance and enforcement encompasses far more than the liability
reduction mechanisms discussed earlier in Section 3 above. A well-designed and well-written private
prison contract obviously looks to superior contractor performance on a variety of fronts, including
cost-effectiveness and delivery of services. It also seeks to avoid liability problems and litigation
altogether by encouraging flexible preventive systems to operate effectively.

1. Contract Term and Renewal

A good contract seeks to prevent contractor entrenchment and complacency with
respect to the agreement as a whole. Rebidding contracts at regular intervals and having
shorter-term contracts forces an incumbent firm to emphasize good performance and
undertake innovative practices that can keep its costs low and position it advantageously for a
re-bid or contract renewal. A shorter contract term will also, particularly at the onset of
privatization, relieve the parties of having to foresee and write into an initial contract all types
of eventualities. If, however, public authorities set a contract term that is too short, contract
incentives will be lessened and contractors will not have sufficient opportunity to demonstrate
innovations or returns on certain human or capital investments. Contracting agencies’
"availability of funds" restrictions may also prohibit contracting that extends beyond a certain
budget period. Most observers seem to believe that three or four years represents an ideal

258 By the same token, however, if public standards themselves are viewed as lax, others concerned about inmates’ rigtvis may bel
that such training parity is inadequatgee, e.g.Robbins, The Legal Dimensions of the Prison Privatizasopraat 276-77.
Robbins suggests that contractors meet the higher of applicable ACA Adult Correctional Institution standards or locatble applica
state, local, or agency-specific training requirements.

259 SeeACA Standards 2-4079 through 2-4101.

260 SeeTaft RFP at 16-17 (highlighting as many as 19 different types of training to be provided to a contractor on a one-tinenbasis up
request).
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contracting period®* Consistent with an overall preference for relatively shorter contracting
terms, renewal periods should also be limited in number and duration, although they may
provide for renegotiation of the contract priée.

2. Bolstering Good Performance

A variety of contractual mechanisms can support good performance on the part of contractors.
These include promulgation of clear objectives, and where possible, measurable standards, active
monitoring of the contract by government corrections authorities, inmates, and the9ailit,
progressive compliance with certain target indicators or compilations of standards. Requiring a
contractor to comply over time with a collection of ACA standards or obtain ACA accreditation
represents another approach to encouraging good performance that acknowledges the time necessary
for some contractors to demonstrate adequate or superior service delivery in particular institutions. In
addition to reliance on generic standards such as these, public corrections officials may fashion
performance benchmarks of their own, focusing on indicators like numbers of complaints against
staff, numbers of disruptive or violent incidents among inmates or against the staff, number and nature
of disciplinary actions against inmates and staff, rates at which inmates complete certain programs
successfully, etc. These could conceivably serve as the basis for certain kinds of reward or incentive
payments, although the record of employing such bonus payments is relatively poor, and their use
tends to muddy comparisons with the private sector, which receives no such bonuses. Also, to prevent
complacency, most correctional specialists believe that in a market context, renewal of a contract
should serve as a perfectly adequate incentive or &#ard.

3. Contract Enforcement through Termination

Contract termination remains the ultimate lever to ensure contract compliance. Most
contracts recognize the following as possible grounds for termination: nonperformance,
noncompliance with monitoring or auditing findings, failure to meet minimum standards and
conditions of incarceration specified in the contract, replacement of key personnel with unsuitable
successors, serious conflicts of intef&the filing of a petition in bankruptcy, reorganization or

261 See, e.gRobbins, Legal Dimensions of Private Incarcerasopraat 186 (three years balances competing interests in efficiency
and practicality); D. Shichor, Punishment For Profit 113 (governments often prefer short contracts up to three years in light o
possible changes in political administration). Tennessee and New Mexico statutorily limit the duration of contracts targhree ye

262 Shorter renewal periods will act against unnecessary entrenchment while allowing a successful contracting relationiship to co
without unnecessary disruption or additional costs. Adequate notice, however, should precede a contracting agency’sodeterminat
to either exercise a renewal option or re-bid a contridee generall£SG Reporsupraat 98-100 (noting that in no case should
automatic renewals exceed five years).

263 Many observers believe significant public access to, and monitoring of, private prisons can support monitoring effiits by pu
officials and inmatesSee, e.gGentry,The Panopticon Revisited, supgi364-67; Keatingylonitoring Private Prison
Performance, suprat 151-53.

264 Seetext at fn. 254supra The BOP’s Taft RFP calls for a 24 month period to obtain accreditation.
265 Many believe that causation and measurement problems make reward payments of this nature problematic.
266 Some contracts may include detailed conflict of interest provisions. These provision loom more important today, giversigmntro

that have erupted in recent years about unseemly relationships developing between private contractor officials and public
authorities, including both legislators and correctional officials.
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liquidation, or unavailability of funds. Virtually all government authorities will also insist on
termination without cause, or “for conveniené®,as well as specific steps and emergency plans to

be deployed in the event the government reassumes control of a facility or turns operation over to
another party. As is obvious, however, termination represents an exceedingly blunt instrument for
remedying contractual problems that fall short of default or grossly deficient performance. “Even the
opening up to rebidding of an existing contract can prove traumatic if the contract involves heavy
capital commitments, considerable staff, and a significant number of priséifers.”

4, Contract Enforcement Through Fines and Penalties

Fines or performance penalties provide contracting agencies with a more flexible tool to spur
contractor compliance with a prison contract. Fines can be set in such a way that they tap market-
oriented motivations and provide contractors with a continuous incentive to innovate and improve
conditions over time. Although some commentators enthusiastically endorse penalties for significant
acts or omissions such as deaths in custody, escapes or instances of recidivism, or incidence of
illnesses or injurieg® others may question whether these are proper measures for penalties, and
whether more objective criteria related to day-to-day performance might be utilized.

Given the pervasiveness, acceptability, and relative neutrality of the ACA Adult Correctional
Institution Standards, some have built a performance penalty regime around them. For example, one
contract negotiator has recounted the use of monetary payments to the government tied to criteria
such as failure to meet a mandatory or essential ACA standard or failure to fill a particular p8sition.
While correctional specialists can disagree about reliance on specific ACA or staffing criteria to
generate penalties, incorporating some measures like these into a private prison contract can at least
provide an early ‘tripwire’ for informed discussion by contractor and public corrections personnel
about performance concerns. This represents an enormous advance over adversarial termination

267 Both Arizona and Tennessee have formally enacted termination for convenience statutes. Ariz. Rev. Stat. Ann. § 41);1609.01(C
Tenn. Code Ann. 41- 24-104(a)(4). Each of these statutes provides for 90 days notice to the contractor.

268 Keating Monitoring Private Prison Performance supiat 142.

269 See, e.gGentry,The Panopticon Revisited, supag362. Gentry also believes that fines can be set in such a way "as to counter the
perverse incentive for the firm to create demand for its own product [which it could do] by fomenting violence among current
inmates in order to scuttle parole chances, arbitrarily reducing good time, or "dehabilitating prisoners so that theypaneentore
recidivism. Such actions will, either directly or indirectly, increase the firm'’s fine costs." Many would question whethardin
necessary to create the proper incentives for contractors in these particular areas, or would question whether contractors have
sufficient control over certain environmental factors to make such penalties as effective and targeted as are generaly presume

270 See, e.gGold, The Privatization of Prisons, suped 395-97. In the Puerto Rico contracts that he showcases in this article, the
author states that "monetary payments to the government can be thought of either as performance penalties, liquidated damages
payment adjustments for the operator’s failure to provide services or staff or to meet standards being paid for by thegbvernme
Id. at 395. In one contract, Gold alludes to monetary penalties of $750 per day per failure for failure to meet a mandatory ACA
standard. He also states that a failure to obtain ACA accreditation may "incur several such penalties per day sindhig-of the
eight [now 41] Mandatory ACA Standards must be met for accreditation.” Finally, Gold cites as a typical penalty for an unfilled
position -- e.g., failure to staff a fixed post -- "the amount of the salary not paid, time a multiplier for fringe bénefitpenalty
of 10 percent.1d. at 397. The penalty rises to 20 percent for vacancies in excess of 30 days for a nonprofessional and 45 days for a
professional employee.
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discussions by lawyers, which usually occur long after performance problems have manifested
themselves or shown themselves susceptible to effective solutions.

5. Dispute Resolution

Given the popularity of alternative dispute resolution (ADR), it is to be expected that
the parties to a correctional privatization contract might contemplate incorporation of certain
ADR mechanisms into such an agreement. While mediation effects no major change in the
rights of either party -- so long as there is some time limit on its use and the parties retain their
rights to utilize the judicial process should mediation fail -- arbitration is another story. Under
arbitration, parties typically agree to submit a dispute to neutral third parties (typically
industry experts) who will enter a decision that, based on the specific contractual terms, will
be either binding or non-binding on the parties. While arbitration is generally seen as less
costly and formal than recourse to judicial mechanisms, its use by public correctional
authorities should be weighed carefully.

One drawback is that arbitration provides for a less formal discovery process, so that a
public correctional agency could find it difficult to obtain promptly all of the materials and
evidence it needs to prove its case. In many cases there is no substitute for prompt and
effective injunctive relief -- something that only a court can render. There is also no substitute
for contract termination in many circumstances. Finally, there are also many situations where
public policy dictates use of an open, public forum to resolve a dispute, with a detailed,
complete elaboration of issues on the record that cannot be obtained through arbitration. In
general, public correctional authorities are likely to want to retain as much flexibility as
possible to avoid ADR and the extended discussions and delays it can engender. Only on
matters involving payment disputes (where industry standards might be important), or
relatively inconsequential disagreements (e.g., involving non-mandatory ACA standards) will
a public correctional agency be likely to consider submitting disputes to arbitration.
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