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As a result of an endeavor that has gone on for almost 

41 years, the United States has built an enviable structure of 

regulation of securities markets and those who participate in them. 

Starting with regulation of the disclosures that attended distri- 

bucions of secprities, w e  have extended this regulation in many' 

directions: by means of the 1934 Act, the activities of the 

securities industry, the conduct of the exchanges, information 

in the sedondary.markets and the conduct of insiders have all been 

effectively regulated. Through the Investment Company Act of 1940 

we have developed an embracive - in the eyes of some, a too ernbracive -
system of regulation for investment companies. 

The only area in which our regulatory efforts have been 


deficient I think is that pertaining to investment advisers. This 

I 

is an opinion that is shared by an enormous number of people, users 


of the services of investment advisers as wello as providers of those 


services. Recent figures indicate that there are approximately 3,059 


registered investment advisory firms managing approximately $260 billic 


*The Securities and Exchange Commission, as a matter of policy, 
disclaims responsibility for any private publication or speech by 
any of i t s  rncn~bcrsor- ccn;nloyccs. The views expressed hcre arc my 
own and do not n c c c s s a r i l y  reflect the views of the Col~unission or 
of my fcllow Conu:~issioncrs. 
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Furthermore this part of the securities industry has been growing 
 I 

with speed. As recently as 1969, there were only 1,343 I 
registered investment advisory firms and it was estimated they 

hild under their management about $130 billion. Notwithstanding 

these impressive figures, the regulation of investment advisers 

has always been a matter of secondary importance, a stepchild 


in the whole process of securities regulation. 


In a sense, perhaps, this is the consequence of the origins an( 


administration of the Investment Advisers Act. It came into being 


on the coattails of the Investment Company Act of 1940: it was 

.r 

Title I1 of legislation of which the Investment Company Act was 


Part I and,-in Professor Loss' words, "...it followed a brief 
-
supplemental report on investment advisers which the Commission 


had filed as an incident of its investment trust study." The 


legislative history was singularly more limited and less informativet 

I 

than that which accompanied the Investment Company Act of 1940. 


appears that virtually every comma and period in the Investment 

I 

Company Act was the subject of controversy and discussion, while 


relatively little attention was lavished upon the Investment Advisers 


Act. Clearly it was the' felt need for better regulation of the 


investment companies that gave rise to the statute in the first plat 


and it was something of an afterthought that investment advisers 
 4 
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were included in the legislation. 


This pattern has continued ever sinbe. The statutes have 

tended to be administered together and-most of the endeavor has 

been directed towards the investment c-ompanies. For example, at 

the present time of the 65 people in the Investment 1,lanagement 

Regulation Division of the Commission, only 6 are clearly 

identifiable as concerned primarily with the administration of 

the Investment Advisers Act. While it is recognized that the 

securing of any modifications of securities legislation is a 

prolonged, uncertain process, it does seem that in the case of the 

Investment Advisers Act, this tendency has been carried to something 
5 

of an extreme. In 1945 four proposals were made for amendments to 

that Act. A mere fifteen years later two of the four were adopted -
and for the first.time there were affirmative requirements that 

investment advisers maintain certain books and records, the Commission 

was given the right of inspection, and Section 2 0 6  was brought into 

closer conformity with the conventional antifraud provisions that 

were in the 1933 and 1934 Acts. 

It is not only legislative change that is slowrcoming; the 

same can be said of rule changes. Rule 2 0 6 ( 4 ) - 3  which would have 

effected significant changes in the format and content of written 

recommendations and other communications by investment advisers has 

lingereh on the shelf as.a "proposed rule" for some seven years now 

and has neither been adopted nor withdrawn. After this extended 



wait the staff is now ready to dust it off and take another look 


at it. I think it is their intent, due to the long lapse since 


attention was focussed upoh this and changes that have occurred 


in the manner of doing business, to recommend that it be put out 


for further comment. 


Perhaps the secondary position of this legislation is best 


evidenced by the fact that in the second edition of Professor Loss' 


masterful treatise on securities regulation, out of a total of 


2,199 pages, 25 are devoted to the Investment Advisers Act. 


There are signs that this relative nonconcern for this area 


of regulation may be ending. Commissioners at various times have 

5 

indicated to the staff and public their concern with the relatively 


weak regulation in this area. In 1973 Commissioner Hugh F. Owens 
. 
spelled out clearly his concern with the quality of regulation of 


investment advisers and urged legislative reform that would deal 


with qualifications, conflicts of interest, financial responsibility 


and bonding. In November of last year I reiterated these themes 


publicly in Milwaukee and other Commissioners have also evidenced 

" 

desire and concern in this area. 


The staff has responded to this. Among other things the 


Commission recently proposed for comment a comprehensive regulation 


that would establish far-reaching and highly significant standards 


of disclosure by investment advisers with regard to their qualifica- 


tions, methods. services and fees. In my estimat,ion this proposal, 
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if adopted, can have tremendous impact upon the manner 'n which 


investncnt advisers' business is run in this country. We have 


long known that disclosure alone can accomplish great things i.n 


upgrading the quality of performance, in deterring unwholesome 


practices and in bringing about change. I for one am extremely 


hopeful M a t  if the Conmission pursues a course of expanded 


disclosure, we may find investors responding to this additional 


information concerning the competence of those who hold themselves 


out as investment advisers, favoring those who clearly have the 


-age because of training or experience or methods used. 


The Commission's staff has made an extensive survey of its 


powers undelr the Investmen* Advisers Act of 1940 and the limitations 


on those powers. While amendments which have been made, such as 


the amendment in-1960 which gave the Commission the power to define, 


and prescribe means to prohibit, fraudulent, manipulative and 


.ccieptive acts and courses of business,provide significantly greater 

- .  

opportunities for action by the Commission than existed previously, 


nonetheless I think it is evident from this survey that the . . 

Commission cannot do all that must be done to accomplish effective 


regulation without legislative changes.. - .  . 
If the 1nvestment.Advisers Act is to be strengthened, it 


scer;s'to me there is no better time to do it than now. Individual 




investors have in the last faur or five years taken a trcn:cnc:ous 


shellacking in the market, regardless of the medium through whish 


they made their investments. Investment companies have suffered 


sharp declines in the value of their portfolios; banks have done 


no better; even very conservatively managed portfolios have 


suffered sharp declines. While no accurate figures are available 


comparing the performance of individually managed portfolios and 


those managed professionally, I think that any such study would 


indicate that, disheartening as the performance of professionals 


has'been, it was better than the results achieved by untutored, 


untrained amateurs who tried in a couple of hours a week to achieve 

'r 

better performance than professionals who made investment analysis 


a ijfetime occupation, who had been trained specially and who had 


access more readily to literally mountains of information concerning 


not only individual issuers, but broad economic and industrial 


trends. I think many of those investors, gazing at the shambles 


of the portfolios for which they once held high hope, may realize 


the difficulty, if not the impossibility, of matching wits with 

v 

professionally managed money in the marketplace. 


There are those who would suggest that thgre is no rational 


way of investing, that the dartboard approach is as good as any, 


that the market is essentially erratic and random and no one, 


regardless of training or skill, can discern better than another 


what its movements or the movements of any security are likely to be, 




I t o t a l l y  r e j e c t  t h a t  concept .  Perhaps  my r e j e c t i o n  is based  lcss 

upon r a t i o n a l  cons ic lc ra t ions  t han  t h e  s imp le  b e l i e f  t h a t  a l l  of  t h e  

t r a i n i n g  which inves tment  a d v i s e r s  have en joyed ,  a l l  o f  t h e  e f f o r t s  

t h a t  t hey  expend d a i l y  i n  a n a l y z i n g  t h e  c o u r s e  o f  t h e  w o r l d ' s  and 

t h e  n a t i o n ' s  economy, t h e  t r e n d s  i n  i n d u s t r i e s ,  t h e  performance 

and f u t u r e  p r o s p e c t s  of  some 10,000 pub l i c ly -he ld  companies, c o u n t s  

f o r  naught and weighs n o t  a w i t  i n  t h e  scale o f  performance.  Although 

theo ry  i n d i c a t e s  t h a t  i n  an e f f i c i e n t  market  t h e  market  a t  any g iven  

moment w i l l  r e f l e c t  a l l  o f  t h e  i n fo rma t ion  i n  t h e  marke tp l ace ,  t h e r e  

i s ' a l s o  s o l i d  ev idence  t h a t  market  r e a c t i o n s  d o  n o t  occu r  immediately 

b u t  r a t h e r  t h e r e  is a t ime  d u r i n g  which t h e  i n fo rma t ion  i s  f i l t e r i n g  
5 

i n t o  t h e  marke tp lace  and r e f l e c t i n g  i t s e l f ,  n o t  i n  one s h a r p  move-

ment, b u t  i n  a t r e n d .  The t i m e  p e r i o d  d u r i n g  which t h i s  a s s ' i m i l a t i o n  . 
occur s  may n o t  lie long ,  b u t  n o n e t h e l e s s  t h o s e  who a r e  i n  a p o s i t i o n  

Lo r e c e i v e  t h e  i n fo rma t ion  q u i c k l y  and a c t  upon it promptly ,  w i l l  

obv ious ly  be advantaged over  t h o s e  who c a t c h  up w i t h  it two o r  t h r e e  

days  l a t e r .  The f a c t  t h a t  t h e  p r o f e s s i o n a l s  a r e  i n  a c o n s t a n t  cheek-

to-jowl r e l a t i o n s h i p  w i t h  t h i s  abundance o f  i n f o r m a t i o n  a l o n e  g i v e s  
" 

them an advantage den ied  t o  t h e  average  person  who canno t  have a 

Dow Jones  broad t a p e  i n  h i s  o f f i c e  o r  c o n s t a n t ' t e l e p h o n e  c o n t a c t  

w i t h  innumerable s o u r c e s  of i n s i g h t  and in fo rma t ion .  

I would s u s p e c t  t h a t  many of t h o s e  who wish t o  be  p a r t i c i p a n t s  

i n  t h e  s e c u r i t i e s  marke ts ,  b u t  who have s u f f e r e d  s e v e r e  j o l t s  i n  

t h e  l a s t  few y e a r s ,  may r e t u r n  b u t  w i t h  a he igh tened  r e a l i z a t i o n  

04 t h e  hazards  of inves tments  i n  e q u i t i e s  and a b e l i e f  t h a t  t hey  

\ 



would he h c t t r r  scrvcd by t h c  market  i f  t hey  used t h e  p r c f e s s i o n a l  

r e sou rces  a v a i l a b l e  t o  them. Consec~ucnt ly , I b e l i e v e  t h a t  t h e  amount 

of money under p r o f e s s i o n a l  management w i l l  i n  t h e  y e a r s  t o  come 

c o n t i n u e  t o  grow, i f  any th ing ,  more r e p i d l y  t han  it h a s  i n  t h e  

p a s t .  I f  t h i s  p r e d i c t i o n  i s  c o r r e c t ,  t h e n  i n  my e s t i m a t i o n  it 

becomes a  m a t t e r  of  some urgency t h a t  a c t i o n  be  t a k e n  promptly t o  

a s s u r e  t h a t  t h e  i n t e g r i t y  and t h e  q u a l i t y  o f  t h e  c o u n s e l  t h a t  is 

rece ived  by American i n v e s t o r s  as t h e y  t u r n  i n c r e a s i n g l y  t o  p r o f e s -  

s i o n a l  a s s i s t a n c e  b e  c o n s i d e r a b l y  h ighe r  t han  i t  is today.  

There i s  a  wide s c a l e  r e a l i z a t i o n  o f  t h e  d e f i c i e n c i e s  o f  

r e g u l a t i o n  i n  t h i s  a r e a .  P,roFessionals i n  t h e  b u s i n e s s  r e c o g n i z e  

t h e  e x t e n t  t o  which they  a r e  t h e  v i c t i m s  of u n f a i r  compe t i t i on  frorn 

pc7ple  who'are n o t  q u a l i f i e d ,  who do n o t  a b i d e  by any p r o f e s s i o n a l  

s t a n d a r d s ,  who a r e  more n o t a b l e  f o r  t h e i r  a b i l i t y  a t  s e l f - e x p l o i t a t i o ~  

khan t h e y  a r e  i n  g i v i n g  sound investment  advice .  Notwi ths tanding  t h e  

unders tandable  r e l u c t a n c e  t h a t  t h e  p r o f e s s i o n a l  o r g a n i z a t i o n s  i n  t h i s  ) 

a r e a  have about  t h e  i n t r u s i o n  of t h e  f e d e r a l  government i n t o  t h e  i 
r e g u l a t i o n  o f  t h e i r  a f f a i r s ,  n o n e t h e l e s s  t h e r e  are many who i n c r e a s -  

I 

i n g l y  s e e  t h i s  a s  t h e  o n l y  s a l - r a t i o n ,  and even among t h o s e  who do 

n o t  b e l i e v e  t h a t  f e d e r a l  i n t e r v e n t i o n  i s  necesza ry  o r  d e s i r a b l e  a t  

t h i s  t ime,  t h e r e  i s  a r e a l i z a t i o n  t h a t  some s t r e n g t h e n i n g  of t h e  I 
re ; ju la tory  p roces s ,  e i t h e r  through s t a t e  l e g i s l a t i o n  o r  s e l f -

r e g u l a t i o n ,  i s  a n e c e s s i t y .  



E f f o r t s  a t  reform wi thou t  f u r t h e r  f e d e r a l  involvcnient have 

b a s i c a l l y  tdken ::go forms: e f f o r t s  a t  s t a t e  legislation and 

e f f o r t s  a t  s e l f - r e g u l a t i o n .  

The New York S o c i e t y  o f  S e c u r i t y  Ana lys t s ,  a c h a p t e r  o f  t h e  

F i n a n c i a l  Analys t s  Fede ra t ion ,  l a s t  y e a r  sought  t o  s e c u r e  t h e  

enactment i n  N e w  York S t a t e  o f  l e g i s l a t i o n  which would p r o v i d e  

f o r  t h e  v o l u n t a r y  r e g i s t r a t i o n  o f  a n a l y s t s ,  t h e  e s t a b l i s h m e n t  o f  

s t anda rds  of p r a c t i c e  and a code o f  e t h i c s  and a  mechanism f o r  

enforcement. Th i s  l e g i s l a t i v e  endeavor had i t s  o r i g i n s  i n  t h e  

f a c t  t h a t  a ve ry  h igh  p r o p o r t i o n  o f  t h e  a n a l y s t s  i n  t h i s  c o u n t r y  

are employed i n  t h e  s t a t e  of  N e w  York. The proposed l e g i s l a t i o n  
% 

would have conta ined  p r o v i s i o n s  which would g r a n t  r e c i p r o c i t y  

t o  a n a l y s t s  o p e r a t i n g  i n  o t h e r  s t a t e s  under c e r t a i n  c i r cums tances .  
* 

A s  n i g h t  have been expec ted  t h e r e  was c o n s i d e r a b l e  c r i t ic ism 

of t h i s  approach.  To many, i n c l u d i n g  me, it seemed a n a c h r o n i s t i c ,  

a t  a t i m e  when our  economy is i n c r e a s i n g l y  n a t i o n a l ,  even i n t e r -

n a t i o n a l ,  t o  seek e f f e c t i v e  r e g u l a t i o n  th rough  t h e  medium of 

l e g i s l a t i o n  i n  a  s i n g l e  s t a t e .  Advisory s e r v i c e s  a r e  used th roughout  

t h e  country;  an a d v i s e r ' s  conduct  may have impact  f & r  beyond t h e  

boundar ies  of  a s i n g l e  s t a t e ;  many a d v i s e r s  haue c l i e n t s  i n  many 

s t a t e s .  Why, t h e  c r i t i c s  a sk ,  should  w e  r e v e r t  t o  a p a t t e r n  o f  

r e ~ o l a t i o n  t h a t  i n  so many ways has  been proven t o  b e  i nadequa te?  

There has been t a l k  among accoun tan t s  t h a t  t h e r e  should be n a t i o n a l  

lliJcensing i n s t e a d  of t h e  hodgc-podge t h a t  p r e s e n t l y  e x i s t s .  Through 



I professor LOSS'  s r c u r i  t i  cs c o d i f i c a t i o n  e f f o r t ,  p r o g r e s s  i s  be ing  m;? 

throuqh a p roposa l  f o r  f e d e r a l  preemption i n  e l i m i n a t i n g  sons  o f  thc 

d u p l i c a t i o n s  i n  t h e  d i s c l o s u r e  a r e a  imposed by f e d e r a l  and s t a t e  

r e g u l a t i o n .  While t h e r e  i s  indeed  a . l e g i t i m a t e  role f o r  l i m i t e d  

coope ra t ive  r e g u l a t i o n  i n  t h e  states, n o n e t h e l e s s  it s t r i k e s  many 

as complete ly  c o n t r a r y  t o  wholesome t r e n d s  f o r  one s ta te  t o  set up a 

pe rvas ive  sys tem-of  r e g u l a t i o n  i n  one s ta te  w i t h  t h e  e x p e c t a t i o n  and 

hope t h a t  it w i l l  f o r e s t a l l  a c t i o n  a t  t h e  f e d e r a l  l e v e l .  

A s t r aw  v o t e  was taken  among a n a l y s t s  i n  t h e  state o f  New York 

o n . t h i s  p roposa l  and t h e y  vo ted  r a t h e r  s t r o n g l y  a g a i n s t  it; however, 
< 

t h e r e  a r e  s i g n s  t h a t  t h i s  endeavor is n o t  comple te ly  dead and 
: 

conceivably a t  some p o i n t  it may r e s u r f a c e .  

The o t h e r  major e f f o r t  which has  been made t o  r e g u l a t e  more -
c l o s e l y  t h e  a c t c v i t i e s  of  a n a l y s t s  has  been s e l f - r e g u l a t o r y .  The 

F i n a n c i a l  Analys t s  Fede ra t ion  th rough  t h e  I n s t i t u t e  f o r  C h a r t e r e d  

F i n a n c i a l  Analys t s  has  developed an i n c r e a s i n g l y  s o p h i s t i c a t e d  

program, i n c l u d i n g  comprehensive and ,  1 a m  t o l d ,  d i f f i c u l t  examina- 

1 
I 

1 
t i o n s  which, s u c c e s s f u l l y  passed,  can l e a d  t o  t h e  r i g h t  t o  p l a c e  I 

I
t h e  magic i n i t i a l s  "C.F.A." a f t e r  o n e ' s  name. I n  a d d i t i o n ,  t h e r e  i s  ,"

I 

developing an i n c r e a s i n g l y  demanding code o f  e t h i c s  and a  means o f  1 

en fo rc ing  it. I would n o t  d e n i g r a t e  t h e  e a r n e s t n e s s  o r  s i n c e r i t y  i. 

or even t h e  e f f e c t i v e n e s s  o f  t h e s e  endeavors ,  b u t  t h e  p r i n c i p a l  

d e f i c i e n c y  i s  c l e a r .  The most t h a t  t h i s  approach c a n  d o  is r e g u l a t e  i 



t h e  u s e  of t h e  " C . F . A . "  d e s i g n a t i o n .  I f  an  e r s t w h i l e  a d v i s e r  i s  

i n d i f f e r e n t  t o  t h o s e  i n i t i a l s  and .if he i s  a b l e  t o  d i v e r t  t h e  

a t t e n t i o n  of c l i e n t s  and would-be c l i e n t s - f r o m  them and what t h e y  

mean, t h e r e  is no  way f o r  t h i s  program t o  upgrade h i s  performance 

or d i sa i t ran tage  him i f  he  s t r a y s  from t h e  e t h i c a l  pa th .  Fur thermore  

it seems t o  m e  t h a t  t h e r e  are s i g n i f i c a n t  p e r i l s  i n  t h e  c o u r s e  

t h a t  i s  being pursued by t h e  ICFA. A t  some p o i n t ,  a s  it moves 

to more e f f e c t i v e  r e g u l a t i o n ,  it appea r s  e v i d e n t  t h a t  it w i l l  b e  

m e t  by cha rges  of ove r r each ing ,  u n f a i r  d i s c r i m i n a t i o n  and u l t i m a t e l y  

a n t i t r u s t  v i o l a t i o n s .  With t h e  o n l y  p e n a l t y  t h e  removal o f  t h e  

i n i t i a l s ,  and no way t o ' e f f e c t i v e l y  p r e v e n t  a n  inves tmen t  a d v i s e r  

from p l y i n g  h i s  t r a d e  a f t e r  running  a f o u l  of  t h e  e t h i c a l  p r e s c r i p t i o n  

of t h e  o r g a n i % a t i o n ,  i t s  e f f e c t i v e n e s s  must n e c e s s a r i l y  b e  less 

than  f o r  i n s t a n c e ,  t h e  s i t u a t i o n  w i t h  r e s p e c t  t o  b r o k e r s  and employed 

of b roke r s  who can be e f f e c t i v e l y  removed from any p a r t i c i p a t i o n  i n  

t h e  i n d u s t r y  by a p p r o p r i a t e  Commission o r  s e l f - r e g u l a t o r y  a c t i o n .  

With n e i t h e r  'of t h e s e  a s a t i s f a c t o r y  s o l u t i o n  t o  t h i s  u rgen t  

problem, t h e  remaining c o u r s e  a v a i l a b l e ,  and t h e w o n e  which I b e l i e v e  

should be fol lowed.  i s  c l e a r :  a s t r e n g t h e n i n g  of f e d e r a l  r e g u l a t i o : ~ ,  . 
a l b e i t  perhaps  i n  a s s o c i a t i o n  w i t h  s e l f - r e g u l a t i o n .  

I t  i s  easy  t o  be  de luded  i n t o  t h i n k i n g  t h a t  t h i s  i s  a s i m p l e  

or e a s i l y  accomplished s o l u t i o n .  Any s i g n i f i c a n t  s t r e n g t h e n i n g  of 

f e d e r a l  l e g i s l a t i o n  concerning inves tment  a n a l y s t s  i s  s tudded  



I 

it go into the offices of banks and compcl that bank employees . I 
be qualified? what of broker-dealers?. At the present time there I 
is an exemption under the Investment Advisers Act for broker- 

dealers whose investment advice is incidental to the performance 

of their tasks as broker dealers and who do not receive any 

special compensation. Doesn't this express a gross over-simplifica- 

tion, namely, that analysts employed by broker dealers do not need 

tbe sort of regulation, limited though it is, that pertains to ! 
investment advisers? If a system is developed that involves tests 

for competence, shouldn't the employees of broker dealers who engage 
L 

in the business of giving advice be just as susceptible to these 

judgments as those who operate independently? Similarly, what about 

the analysts employed by an insurance company who may never have 

any direct contact whatsoever with anyone other than the portfolio 

managers of their own companies; should we rely upon the management 

of the company to determine the competence of its employees, or 

should these people too be subject to a pervasive and comprehensive 
" 

system of regulation? Obviously if an effort is made to regulate 


employees of banks, insurance companies and other entities which 


are subject to other regulatory bodies, the sort of controversy that 


has attended the recent legislation in the Congress will reemergr. 


Qcite understandably cntities already subject to stringent regulations 


.. :' . are reluctant to have not only new regulations, but even more i 



appear t h a t  t h e  proposed new r e g u l a t i o n  by a new body may hamper 

o r  i n t e r f e r e  w i t h  or o v c r l a p  t h e  r e g u l a t i o n  a l r e a d y  e x i s t i n g .  

Thus a  ve ry  s e r i o u s  problem of d e f i n i n g  j u r i s d i c t i o n s  and respons-  

i b i l i t i e s  l i e s  ahead i n  deve lop ing  any l e g i s l a t i v e  program. 

On the o t h e r  hand, i f  more v igorous  r e g u l a t i o n  were conf ined  

t o  investment a n a l y s t s  who o p e r a t e  a p a r t  from e n t i t i e s  such  a s  

banks, broker-dea-ler f i r m s ,  i n su rance  companies and s o  on,  t h e n  

t h o s e  s u b j e c t  t o  t h e  new scheme o f  r e g u l a t i o n  might  w e l l  contend 

t h a t  t hey  were t h e  v i c t i m s  o f  unequal ,  i n e q u i t a b l e  and u n f a i r  

r e i , ~ l a t i o n .  For myself ,  and I s a y  t h i s  w i thou t  b e i n g  a b l e  t o  

prove it e m p i r i c a l l y ,  I am convinced t h a t  t h e  p r i n c i p a l  abuses  

which may e x i s t  i n  t h e  area 'of  investment  advice  a r e  a s s o c i a t e d  

wi th  t h o s e  who hold themselves  o u t  a s  investment  a d v i s e r s  

and who have d i r e c t  r e l a t i o n s h i p s  w i t h  t h e  p u b l i c ;  a t  l e a s t  it 

seems t o  me t h i s  is where compla in t s  most f r e q u e n t l y  o r i g i n a t e .  

Another d i f f i c u l t y  i s  t h a t  no system of r e g u l a t i o n  can p r o p e r l y  

or e f f e c t i v e l y  c o n t r o l  t h e  e x e r c i s e  of judgment. I have f r e q u e n t l y  

r ece ived  c r i t i c i s m s  o f  t h e  r e g u l a t o r y  scheme p e r t a i n i n g  t o  i nves tmen t  

a d v i s e r s  which r e a l l y  f a u l t e d  n o t  s o  much t h e  r e g u l s t o r y  scheme a s  

it d i d  t h e  judgment o f  a n a l y s t s .  I t  may w e l l  b e  C n a t t p  Some e x t e n t  

aese l a p s e s  of judgment may be reduced i n  number aliq, s e v e r i t y  i6 

moie  s t r i n g e n t  requiremerrhs. Wlth r ega rd  t o  su.ilifability; rea&,o-,~L>fC 

bases  f o r  recommendations,Pnd t r a i n i n g  arid expcrl irncf w e r e  adkp,c;c(j 

and enforced.  However, a t  b e s t  t h e  market  is a chancey p l k c c  anc  

a s  we have sccn c l e a r l y  i n  t h e  r c c c n t  p a s t ,  even t h e  m o s t  s o p h i s t i -

c a t e d ,  kn~wlcdgca l i l e ,  bes t -cducatcd a n a l y s t s  may r ~ ~ i s j u d g e  t h e  



1 
d i r e c t i o n  of t h e  economy o r  t h e  f u t u r e  f o r t u n e s  o f  a c o r p o r a t i o n .  I 
No e f f o r t  a t  r e g u l a t i o n  i s  going to s t i f l e  compla in t s  o f  t h o s e  I 
who may be t h e  v i c t i m s  of t h e  wrong co,nclusions h o n e s t l y  a r r i v e d  

at .  . 
Then there is t h e  problem d e r i v i n g  from t h e  d i v e r s i t y  of I 

approaches taken by a n a l y s t s .  Should w e  summarily d i s q u a l i f y  an  

a n a l y s t  whose performance,  presumably f o r  f o r t u i t o u s  r e a s o n s ,  

h a s  been ou t s t and ing ,  b u t  whose method c o n s i s t s  o f  palm r e a d i n g ,  

a s t r o l o g y ,  examining t h e  e n t r a i l s  o f  an ima l s?  What shou ld  w e  do 

w i t h  r e g a r d  t o  t h e  c h a r t i s t s  who contend t h a t  t h e  road  t o  r i c h e s  

l ies n o t  i n  fundamental  a n a l y s i s  b u t  i n  c a r e f u l  p l o t t i n g  of t h e  
> 

va r ious  i d i o s y n c r a s i e s  o f  t h e  Dow J o n e s  average?  I t  seems t o  m e  I 
t h a t  any s o r t  of r e g u l a t o r y  scheme might b a r  comple te ly  i r r a t i o n a l  . 
b u t  permit  a d i v e r s i t y  o f  approaches ,  p rov ided  t h e  methods 

used a r e  f u l l y  d i s c l o s e d  ( a s  t h e y  would b e  under  o u r  pending r u l e  

p ruposa l )  and provided t h a t  t h e  u s e r  o f  e x o t i c  t e c h n i q u e s  has  / 
a t  l e a s t  an awareness and knowledge o f  t h e  more c o n v e n t i o n a l  methods 

of s e c u r i t i e s  a n a l y s i s ,  t h e  manner i n  which t h e  s e c u r i t i e s  marke ts  1f u n c t i o n ,  and such o t h e r  in format ion  a s  should  b e  pa?t  o f  t h e  equipmen, 
I 

of any a n a l y s t ,  r e g a r d l e s s  o f  how b i z a r r e  h i s  own methods may be .  I 
And then of c o u r s e  t h e r e  i s  t h e  q u e s t i o n  o f  how any expanded 

I 
. r e g u l a t i o n  should b e  managed. Should it be th rough  t h e  mechanisms i 

of s e l f - r e g u l a t i o n  o r  should  it b e  by t h e  SEC (which presumably I 
wirll be t h e  i n s t rumen . t a l i t y  f o r  a c h i e v i n g  s t r o n g e r  r e g u l a t i o n )  1 

1 
dsrc?ct ly?  I favor  t h e  former approach.  D e s p i t e  o c c a s i o n a l  l a p s e s ,  I 
it seems t o  m e  t h a t  s e l f - r e g u l a t i o n  i n  t h e  s c c u r i t i c s  i n d u s t r y  i n  



t h i s  country  has bccn s u c c e s s f u l .  I t  has  been t h e  means by which 

w e  have a v a i l e d  o u r s e l v e s  most f u l l y  of t h e  expe r i ence ,  t h e  knowledge, 

t h e  i n t e r e s t ,  and t h e  i n t e g r i t y  o f  t h e  b e s t  members of t h e  s e c u r i t i e s  

i n d u s t r y  i n  r e s o l v i n g  t h e  problems of t h e i r  i n d u s t r y .  S e l f - r e g u l a t i o n  

must be  coupled w i t h  e f f e c t i v e  o v e r s i g h t  by a governmental  agency. 

It is t h i s  p a t t e r n  I would sugges t  should  c h a r a c t e r i z e  r e g u l a t i o n  

of t h e  advisory  i n d u s t r y  i n  t h e  f u t u r e .  The s t r u c t u r e  o f  s e l f -

r e g u l a t i o n  might t a k e  anv o f  s e v e r a l  d i f f e r e n t  forms. I t  miqht  c o n s i s t  

of  1eg i . s l a t i on  s i m i l a r  t o  t h e  Maloney A c t  under which a s s o c i a t i o n s  

would r eg i s t e rqupon  approva l  of  t h e i r  c q n s t i t u t i o n s ,  by-laws and 

r u l e s  by t h e  SEC and would t h e r e a f t e r  f u n c t i o n  s u b j e c t  t o  t h e  

o v e r s i g h t  o f  t h e  Commission. I t  might w e l l  be  t h a t  more t h a n  one 

s e l f - r e g u l a t o r y  d r g a n i z a t i o n  would r e g i s t e r  under  such a s t a t u t e ;  

probably it would be b e t t e r  were  t h e r e  b u t  a s i n g l e  e n t i t y .  T h i s  

e, . i ty  might be  a  new c o n f i g u r a t i o n  u n l i k e  any t h a t  p r e s e n t l y  e x i s t s  

o r ,  on t h e  o t h e r  hand, i t  might. be  simply an e x t e n s i o n  and expans ion  

of t h e  ICFA.  I t  seems t o  me t h a t  t h e  ICFA h a s  t aken  s i g n i f i c a n t  

s t e p s  i n  t h e  d i r e c t i o n  of effective'self-regulation,. moving s t e a d i l y  

towards t h e  o u t e r  p o i n t  t h a t  can  b e  achieved wi thou t  s t a t u t o r y  . 
s a n c t i o n  and government o v e r s i g h t .  I t  may w e l l  b e  t h a t  i t s  p rocedures  

and i t s  p r a c t i c e s  could  be e a s i l y  adapted t o  whatever  r equ i r cmen t s  

might be i nco rpo ra t ed  i n  a new s t a t u t e .  

Whatever t h e  e n t i t i e s  were ,  obvious ly  it i s  impor t an t  t h a t  t h e  

scope of r e g u l a t i o n  r each  a l l  t h o s e  engaged i n  t h e  a c t i v i t y .  



The overwhelming majority of fikms engaged in the securities 


business are members of the NASD not because of legal ~ompulsion, 


but because of the provision of the Maloney Act which exempts from 


antitrust law the provision of the NASD constitution which prohibits 


members from giving discounts to non-members. It is difficult to 


imagine a similar economic device which might be used to push invest- i 

repugnance to the idea that anyone should be compelled as 


a matter of law to belong t9 an organization, even one that is cloaked 


ment analysts <nto an organization, and there is a certain I 


with quasi-governmental powers and responsibilities. It may be that I 

the solution to this problem is to establish a parallel regulatory I 


6 


I 


structure similar. to that which is called "SECO" and which provides 1 

i r r  direct regulation by the SEC of those broker dealers who are ;lot 1


I
members of any self-regulatory organization. Thus under th

advisers would have the option of either joining an organization 


is approach* 


cloaked with self-regulatory powers and responsibi1i:ies or being 1 

4 

I


subject to direct Commission regulation.in a manner comparable to $4 
. I 

that which would be done by self-regulators. 1 


I 




:,>* 

E: 
6; 

i 

I 
I 

I 
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Another approac11 is suggested by the legislation which is 

now in the process of enactment by Congress with'respect to the 

regulation of municipal bond dealers. This legislabion provides for 

the organization of a rulemaking body appointed by the.Commission 

and representative of the various participants in the municipal 

bond trading markets. This body will make the rules qoverning 

brokers an2 dealers engaged in the municipal bond business, with 

the enforcement of those rules left to banking authorities as they 

pertain to bank dealers and the NASD and SEC as they pertain to non- 

bank dealers, with concurrent authorityin the Commission to investiga 

and enforce the rules and the law with respect to banking entities. :,.: 
It would be well if whatever legislative program is developed 


was the fruit of-responsible cooperation between the Commission and 


1eader.s of the security analysts profession. The possibility of 


:tithis kind of collaboration unfortunately is hampered by rivalries 
15: 


and antagonisms that exist between segments of the profession. It 
 I 
strikes an outsider that the origins of these tensions are obscure, 


muddledand may be even lost in memory, but nonetheZess they endure i' 

I-.Is 

and interfere unduly with efforts to achieve a sensible pattern of 
. 
regulation. Inability to reach agreement with regard to the form 


t. 	that self-regulation takes may very well cause the proponents of 
increased regulation to look more favorably upon direct regulation 

by the Commission. While in my estimation that would be prcfcrable 

to the lax regulation that exists now, noncthcless I would find it I 




less desirable, and I am s u r e  t h a t  i n  t h e  long run  t h e  a n a l y s t  

p r o f e s s i o n  would f i n d  it less d e s i r a b l e ,  t h a n  a s t r u c t u r e  

p e r m i t t i n g  a l a r g e  measure o f  se l f - reg .u la t ion .  I would u rge  

t h o s e  who are l e a d e r s  o f  t h e  f a c t i o n s - o f  t h i s  p r o f e s s i o n  

t o  reexamine t h e  r e a s o n s  f o r  t h e  gap between them and t h e i r  

b r e th ren ,  exp lo re  means of e l i m i n a t i n g  it, and combine t h e i r  

e f f o r t s  t o  b r i n g  about  what a l l  o f  them recogn ize  i s  a n e c e s s i t y  

a t  t h i s  t i m e ,  a  more r e s p o n s i b l e  p a t t e r n  o f  r e g u l a t i o n  t o  e l i m i n a t e  

t h e  c u l p r i t s ,  t h e  s t u p i d ,  t h e  i r r e s p o n s i b l e ,  t h e  c h a r l a t a n s  who 

damage t h e  r e p u t a t i o n  o f  t h i s  p r o f e s s i o n  perhaps  a s  much as t h e y  

damage t h e  f i n a n c e s  o f  t h e  p u b l i c .  
> 

I have sugges ted  t h e  t ime  is r i g h t .  There i s  s i g n i f i c a n t  

i n t e r e s t  i n  t h i s  s u b j e c t  i n  Congress. With t h e  omnibus s e c u r i t i e s  

l e g i s l a t i o n  t h a t ' h a s  preoccupied Congress iona l  committees concerned 

- 1 ~ i L i 1  s e c u r i t i e s  m a t t e r s  f o r  f o u r  y e a r s  now nea r  enactment  and 

P r e s i d e n t i a l  s i g n a t u r e  t h e  t i m e  is a good one t o  ask  t h e  Congress 

to  focus  i t s  a t t e n t i o n  on t h i s  n e g l e c t e d  a r e a .  Hopeful ly  any 

r e g u l a t o r y  p a t t e r n  t h a t  may be developed f o r  inves tment  a d v i s e r s  
I 

w i l l  be  framed e x p e r t l y  and w e l l  because  o f  t h e  expe r i ence  t h a t  

w e  have a l l  had w i t h  t h e  r e g u l a t i o n  of o t h e r  seqments of  t h e  

s e c u r i t i e s  i n d u s t r y .  Much thought  has  been g iven  t o  t h i s  s u b j e c t  

by r e s p o n s i b l e  l e a d e r s  o f  t h e  p r o f e s s i o n .  The F i n a n c i a l  A n a l y s t s  

Fede ra t ion  has g iven  e x t e n s i v e  c o n s i d c r a t i o n  t o  t h e  v a r i o u s  means 

and modcs of r e g u l a t i o n ,  a s  has  o u r  s t a f f .  I would hope t h a t  w e  

may a l l  move t o g r t h e r  toward a  mutua l ly  sha red  goa l .  


