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INTRODU!

Whale watching has become an important eco
activity for hundreds of thousands of Americans
the first introduction to the marine habitat.
trips provide an opportunity for close study of
spurred the economies of whale watch operators
watching centers exist in the Northeast, the W

)

The precipitous growth of the whale watchi
concerns that whale watching may cause both bio]
problems for whale watchers. The great whales
boats. They are slow-moving, can escape only by
Hawaii and Baja California, are distributed in
whales to impacts ranging from displacement of ¢
increased energy expenditure when feeding is dij
is even concern that whale watching may act to '
them to potentially dangerous vessel activity.
whales' benefit if they can acclimate readily tq
which such impacts occur, and whether they affe
largely unanswered questions.

Whales are protected from "harassment" by 1}
difficult task of determining whether harassmen
been a need for enforceable measures to protect
constitute "harassment." Over the years a numbe)
educational materials have been distributed in
regulations -- and implemented with varying suc

In spite of these commendable attempts to
there are still calls that more needs to be dons
biological definition of "harassment". For exan
that use terms such as "disrupt normal behaviord
an animal, but there is no further definition ¢
Others believe the solution lies in enforceable
on vessels approaching whales. Many prefer morg
reqgulation.

The impetus for this workshop lay in these
of whales, and in the continuing frustration of
with this task. For the first time, knowledgeal
the conservation, management and scientific comny
and Canada were brought together to review whalg
information on the effects of whale watching on
direction to the National Marine Fisheries Servi
protect whales from potentially harmful activiti

The workshop was held on the November 14-1¢
in Monterey, California. The first day was dev

limited areas.

CTION

nhomic, educational and recreational
annually. For many, watching whales is
And for some researchers, whale watching
whales. The growth of whale watching has
nd many coastal towns. Major whale

st Coast, Alaska and Hawaii.

ng industry has been accompanied by
logical problems for the whales and legal
are vulnerable to injury and disturbance by
v diving, and in some regions, such as
Vessel traffic may subject
row/calf pairs from nearshore waters to
srupted or migratory paths rerouted. There
domesticate" wild animals and habituate
Alternatively, perhaps it is to the

the presence of humans. The extent to
ct whale populations adversely, are still

Federal law, but managers face the

t has occurred. Consequently, there has
whales from activities that could

r of measures have been developed --
ronjunction with issuance of guidelines or
cess.

hake whale watching safer for the whales,
5. Some suggest the need for a better

ple, federal agencies rely on regulations
11 patterns" or "disturbing or molesting"

f "normal" behavior, "disturb" or "molest."
regqulations in the form of distance limits
> emphasis on education, rather than

continuing concerns about the protection
managers and enforcement agents charged
le representatives of the industry and of
wnities from throughout the United States
» watching activities and available

the whales. The goal was then to give

ce in carrying out its responsibility to
es associated with whale watching.

5, 1989 at the Monterey Conference Center
ed to invited presentations from

(o
representatives from the National Marine Fisherrés Service, the National Park Service, the

1




whale watching industry, and private organizations with educational or research-oriented
whale watching programs. On day two, presentations|continued, with the focus on research
concerning the responses of whales to vessels and other disturbance. On the afternoon of
the second day and on day three, three panels were ¢onvened to synthesize information and
make recommendations on 1) the effects of whale watfhing, 2) research needs regarding
whale watching, and 3) management concerns. The meeting agenda and a list of participants
and observers are included as Appendices A and B, réspectively.




INVITED PRESH

Note: The information contained in the followin

may represent the author's opinion.
facts presented.

No at

THE VIEW FROM THE NATIONAL

Purpose and Objectives
of the Workshop

- Charles Karnella, Office of
Protected Resources, NMFS

One of my reasons for being here is
to explain why NOAA Fisheries is here.
There are three primary reasons for the
agency's interest in convening this
workshop on whale watching: 1) we need
to assemble what we know about whale
watching —- where it occurs, at what
levels, and what species are involved;
2) we need to assess the effects of
whale watching on whales; and 3) this
assembled group needs to help NOAA
Fisheries develop a sound policy on
whale watching.

Why do we need a whale watching
policy? First, there are two legisla-
tive reasons, the Marine Mammal
Protection Act and the Endangered
Species Act. To uphold our responsibi-
lities under these statutes, we have to
make sure that marine mammals are not
harmed, or that populations are not
precluded from recovering due to certain
activities. Second, NMFS has received
petitions to regulate whale watching.
One petition asked us to prohibit whale
watching on right whales in New England.
Another petitioned for regulations to
preclude approaching whales closer than
500 feet. 1In short, recently there has
been pressure on the agency to take
requlatory action. Rather than rushing
into regulations, we believe that we

ENTATIONS

g abstracts of the invited presentations
rtempt was made to verify statements or
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need first to get the appropriate infor-
mation to develop a sound policy that
provides protection for the whales
without putting undue restrictions on
activities.

I will briefly give you a few exam-
ples of whale watching activities, and
why we are concerned about them. You
will hear about these in more detail
from other speakers, and about what is
being done in each Region. In Hawaii,
female humpbacks and their calves appar-
ently have abandoned certain areas, and
there is a concern that this is due to
increased vessel traffic in those
waters. Our concerns about vessel traf-
fic, and whale watching in particular,
have led us to try public education
programs, guidelines, and currently,
interim regulations to help protect
humpback whales in Hawaii.

In Alaska, whale watching has
developed into a significant component
of the tourism industry. Charter
services that previously specialized in
guided hunting and fishing trips have
added whale watching to their standard
operations. We are concerned that an
unrestrained general increase in vessel
activity could have an adverse impact on
whales, causing them to abandon areas
that they would otherwise use for
feeding or migration.

New England waters abound with
whales from May through September, and
with whale watching vessels, too. If




too many vessels get too close to
whales, especially the highly endangered
right whale, the animals may be forced
out of their normal feeding grounds or
nursing activities may be interrupted.

In California, the accessibility
of migrating gray whales has led to the
development of a large and diverse com-
mercial whale watching industry. Again,
we are concerned that these activities
may affect the gray whale migration by
pushing whales out of their preferred
migratory routes.

In addition to these areas, you
will hear about whale watching
activities in Puget Sound, in the Gulf
of Mexico, and along the Florida coast.

You will notice that in mentioning
the areas in which we are concerned
about the impacts of whale watching on
whales, we use terms such as may

adversely, could adversely affect, could

force the whales from nursing areas or
feeding grounds. We use such condition-
al terms because there is a lot of
information that is not conclusive, a
lot that hasn't been agreed upon, and in
some cases, the information simply has
not been developed yet. What we need to
do is compile what we do know, and
determine what other kinds of infor-
mation are still needed to develop a
rational policy for the agency.

You participants represent diverse
perspectives. You are here as represen-
tatives from the government, the indus-
try, the scientific community or the
conservation community. Your perspec-
tives may be regional, commercial, or
oriented toward research or public
education. Almost everyone here repre-
sents a combination of these, and that
is why we believe that the individuals
gathered for this workshop can bring
special insights and experience that
will result in both the government and
the industry taking the most responsible
actions concerning whale watching.

After participants share this
information in their presentations,
three panels will consider the issues
that we believe are the foundation of
any public policy regarding whale
watching. These questions concern the
efifects of whale watching, research that
ngeds to be done, and what our manage-
ment policy sould be. We begin by
asking whether a commercial activity
that exploits an endangered species is
ethical. Is whale watching a tool to
promote the conservation of an endan-
gered species, or is it a threat to
these species? After that the questions
become less philosophical, but not less
difficult.

When all is said and done at this
workshop, what we need are recommenda-
tions that are tangible, practical, and
workable. Our charge to the panels ‘is:
Give us recommendations that we can use
to develop a policy on whale watching
that is fair, that actually benefits the
species, and in the end benefits every-
one.

Legal Responsibilities Regarding
Whale Watching

- Martin Hochman NOAA General Counsel

The Marine Mammal Protection Act
{(MMPA) and the Endangered Species Act
make it illegal to "take" or attempt to
"take" marine mammals in U.S. territor-
ial waters or on high seas. Under these
statutes, the United States doesn't
assert jurisdiction over U.S. citizens
in foreign waters. In MMPA regulations,
NMFS has attempted to define "take"
better, to include negligent or inten-
tional acts that result in disturbing or
molesting a marine mammal. A major -
cause of the problems stemming from
whale watching is that the public
doesn't know what is expected of them.
Distance regulations provide a clearer
understanding for the public, and make a
case easier on the prosecutor because it



is difficult to make a judgment on
whether a whale was harassed. Since
1977, the NOAA General Counsel has dealt
with 39 cases involving whale harassment
in California and Hawaii. Fourteen were
dismissed, most of which required
showing that harassment had occurred.
(See Appendix C).

Southwest Region

- Jim Lecky

Whale watching in California, which
primarily targets migrating gray whales,
has grown rapidly since the mid 1960s.
In general, whale watch operators are
well-informed. Most of the problems
with whale watching have involved the
public, and the cases of harassment that
NMFS has prosecuted have involved pri-
vate boaters. NMFS has therefore
targeted the public in an education
campaign, although getting information
out to the public is still a problem.

In California, NMFS has adopted whale
watching guidelines that establish mini-
mum approach distances for vessels and
aircraft and operational guidelines for
vessels. "Harassment" is interpreted as
any action that elicits an abnormal
behavioral response. Overall, NMFS
believes that harassment from whale
watching is a minor problem compared to
other human-induced problems for whales
and their habitats, which deserve a
greater proportion of NMFS resources.
Concern over whale watching should be
directed to other whale populations
that, unlike the gray whales, are not
recovering or that show signs of only
very slow recovery.

Northeast Region
-~ Doug Beach

Whale watching companies in the
Northeast Region operate from Connecti-
cut to Maine. At least 21 companies
rely on whale watching for all or most

of their income. Whale watching is
conducted from April to October, and
concentrates on Stellwagen Bank and
Jeffrey's Ledge in the Gulf of Maine.
Humpbacks, which are seasonal residents
and show marked site fidelity, are the
focus of whale watching, but fin and
minke whales and white-sided dolphins
are also commonly observed. Northeast
whales are subjected to a number of
other human activities such as commer-
cial fishing, shipping, and recreational
tuna fishing on Stellwagen Bank. Whales
in the Northeast apparently are tolerant
of heavy vessel traffic., Problems occur
when boats congregate around whales, and
when boaters are ignorant of how to
operate around whales and disturb their
feeding. NMFS believes that whale
watches can be a good source of informa-
tion for the public, as many of them
have naturalists on board. Professional
whale watch captains are usually exper-
ienced in working around whales. From
early on, NMFS has met with whale watch
skippers to discuss laws that protect
whales and how to operate vessels around
whales. NMFS has focused education on
private boaters. The Northeast region
has issued guidelines, which are not
used as a legal interpretation of har-
assment, but provide vessel operation
procedures. (See Appendix D). These
guidelines were developed in cooperation
with commercial whale watch operators,
biologists and conservationists, and aim
to embody a concept of awareness of a
whale's presence and its space require-
ments,

Pacific Area Office

- Bugene T. Nitta

Whale watching in Hawaii derives in
large part from popularized researcir on
whales in conjunction with a large tour-
ist base. In Hawaii, there are about
60-75 commercial whale-watch vessels,
ranging from small inflatables to 100-
foot vessels, in Hawaii. A Hawaii Whale
Watch Association was organized in 1985,




and established a code of vessel opera-
tion. However, there were questions
about how strictly members adhered to
their own code and some internal organi-
zational problems. The Association was
inactive in 1987 and is considering
reorganization and reactivation this
year.

The Hawaiian population of hump-
backs is subjected to physical and acou-
stic disturbance from various types of
vessel traffic, including commercial,
recreational and military, as well as
air traffic. Helicopter tours remain a
potential problem for whales. Several
collisions with whales have occurred,
though not with whale watch vessels. In
1979, NOAA Fisheries issued a Notice of
Interpretation (NOI) of harassment which
included approach limits and defined
harassment as substantial disruption of
whale behavior. Inclusion of distance
limits was seen as a compromise for
enforcement purposes. By 1985, NOAA
Fisheries had found that the NOI was
losing its effectiveness as an enforce-
ment tool, in that harassment cases were
becoming difficult to prosecute because
enforcement agents had to document sub-
stantial disruption of normal whale
behavior patterns. Recognizing these:
problems, NOAA Fisheries published an
interim rule which codified the distan-
ces in the NOI. (See Appendix E).
Earlier reluctance of industry to accept
guidelines or regulations appears to be
changing, at least on Maui. Thus far,
there have been no objections from the
industry regarding enforcement of the
interim rule. Problems still remain in
getting word out to some sectors of the
industry and public, such as private
boaters and dive charters. A major
component of the NOAA public education
program has been the publication and
distribution of a popular brochure on
humpback whales.

Alaska Region

ig

Steve Zimmerman

The length of Alaska's coastline
equivalent to that of the rest of the

United States, and whales are found
throughout the State's marine waters.
THe principal areas in which whale
watching occurs are either near popula-
tilon centers or in areas of scenic
gyandeur such as Glacier Bay. Although
eight species of endangered whales occur

in

these waters, principal concern is

for the humpback whale because it occurs

in
to

nearshore areas which are accessible
many local boaters.

Four general types of vessels pur-

sue whales in Alaska: 1) Large cruise
shlips or tourboats that advertise
nationally and may bring hundreds of
tourists to Alaska each trip, 2) local

da
in
oW
ca
re
bo
or
1i

y trip vessels that charter for fish-
g or wildlife viewing, 3) privately
ned motor vessels, and 4) vessels that
rry out permitted or guasi-scientific
search. Large cruise ships or tour-
ats occasionally chase humpbacks in
der to provide photographic or natura-
5t opportunities for their passengers.

NMFS believes that the operators of

th
to

bse vessels are generally responsive
guidance indicating that pursuit of

whales is illegal. Day trip operators

of
gl
bu
of
te

ten indicate that they must provide
impses of wildlife in order to stay in
siness. However, their operations are
ten small and they cater to a clien-
le that is generally protective toward

whales. Private recreational boaters
may be the greatest offenders in terms

of
be
in
ha

harassing whales. This occurs

rause there are so many private boats
Alaska, and some of the owners may
rass or injure whales when approaching

thém out of curiosity. Presently, there
are approximately ten permits that allow

SC

jentific research on whales in Alaska.

Some of the permit holders may rent
berths on their vessels to people who

wi

sh to participate in scientific whale

watching cruises. Other groups that




also sell space on "research" vessels
have been found to be lacking any NMFS
authorization.

The NMFS Alaska Regional Office
believes that whale watching regula-
tions, not guidelines, must be imple-
mented, and that they must include
enforceable minimum intentional approach
distances. Such regqulations for Alaska
were first drafted in 1985; for a varie-
ty of reasons they are still on hold.
Glacier Bay, which is under the purview
of the National Park Service, is pre-
sently the only area in Alaska in which
whale watching is regulated. Because
NMFS has only ten agents to carry out
all of its enforcement activities
throughout the State, it must rely on
reports from concerned citizens to help
us make cases against individuals or
organizations who harass or pursue
marine mammals.

Northwest Region
- Sally Mizroch

Whale watching in the region
focuses on gray whales and killer
whales. Coastal gray whale watching is
primarily by off-season fishing char-
ters. Among these commercial whale
watch operators there is a good deal of
cooperation and self-policing. Whale-
watching on orcas in Puget Sound is
largely by private boaters. Whale-
watching guidelines developed by the
region also include seals and sea lions.
Guidelines have to take into account the
navigational limitations of the area.
Public education about the effects of
activities on whales is key, and NMFS
has distributed posters to marinas.
Increased education, such as through
publications and lecture programs is
desirable. In addition, greater moni-
toring and enforcement may act as a
deterrent to harassment of marine
mammals,

Southeast Region

~ Charles Oravetz

There is no extensive commercial or
recreational whale watching in the
southeast region. There is a potential
for whale watching on humpbacks in the
Virgin Islands, and on right whales off
Georgia. Other related programs are
those in Florida that involve feeding or
swimming with dolphins. NMFS, in coop-
eration with the Virgin Islands Fish and
Wildlife Service, operates a marine
mammal sighting network in the Carib-
bean. No enforcement problems with
whale watching have been reported from
the Caribbean. One potential conflict
with whales is the construction activity
at a nuclear submarine base on the Geor-
gia coast, where right whales occur.




WHALE WATCHING PROGRAMS AND CONCERNS

American Cetacean Society (ACS)

- Tom Lewis
ACS Los Angeles

Whale watching programs are a
cooperative effort betwen ACS and the
Cabrillo Marine Museum. ACS trains
naturalists to work on whale watching
boats and to lecture to school groups,
and tests naturalists to ensure that
they are qualified to lecture to the
public. ACS education programs focus on
gray whales, but also discuss dolphins,
pinnipeds and marine birds, and the
history and geology of the harbor area.
In return for providing trained natura-
lists, ACS receives 10% of the receipts
from the whale watches. Profits from
the ACS program are funnelled back into
the program or into research projects.
ACS believes that the greatest problem
is from private boat owners, especially
when large numbers of vessels follow a
single whale.

Cetacean Society International
- Leslie Shields

Cetacean Society International
(CSI) believes that nothing can compare
with actually seeing whales in their
natural environment as an experience for
learning about whales and general marine
ecology. As whale watching became more
popular and the industry grew, it became
clear that guidelines were needed. CSI
board members cooperated with natura-
lists, whale boat captains and NMFS to
develop guidelines for the Northeast
region. CSI published these as posters
which were distributed to the whale
watch companies and marinas. Brochures,
which included information about whale
watching and the guidelines, were dis-
tributed to the public. We have had

contact with thousands, perhaps mil-
lions, of boaters through the Connecti-~
cut Marine Trades Association boat shows
and the Coast Guard Auxiliary. We
produced and distributed a Public
Service Announcement concerning boat
handling around whales. In 1983, CSI
sponsored the WHALES ALIVE! conference.
CSI's Hartford School Project uses whale
watching as a motivation for an essay
and art contest and to introduce inner
city children to environmental issues.

Whale Watching in Southeast
Alaska

- |Gary Vequist and Marvin Jensen
National Park Service

Whale watching activity by cruise
ships, charter boats and tour boats has
increased in the last several years even
though the National Park Service (NPS)
does not allow boats to get closer to
whales than 1/4 mile. Declining whale
counts in 1978--1979 prompted Park
Service regulations on vessel traffic in
the Bay. Regulations limit the number
of| vessels in the Bay during the suamer,
and restrict vessel operation near
whales. NPS regulations also provide
for the establishment of temporary whale
waters with restrictions on vessel speed
and/or movement. NPS pronibits the
harvesting of whale prey species within
the Bay. NPS has intensified its
research effort to further protect
whales. NPS places naturalists aboard
each cruise ship and tour hoat that -
enters the Bay to point out and explain
primary natural features including
whales. There is evidence that some
whales entered the Park because of
disturbance outside the Park, and
changes in whale behavior in response to
vessels have been observed. Passengers




)aboard cruise ships have expressed
concern about the proximity of vessels
to whales. Recently, whale watching

| activity has increased just outside the
Bay at nearby Point Adolphous, where
whales are more concentrated and can be
seen more consistently. NPS believes
that more consistency in protective

measures throughout Alaska is necessary,

and that education programs for

protection of whales from whale watchers

should be expanded. NPS believes that
it is time for the whale watching
industry to exercize greater restraint

in approaching whales at close distances

and believes that ethical questions

about interfering with wild animals need

to be addressed.

New England Aquarium

-~ Brian MacDonald and Doug Hall

The mission of the New England
Aquarium is to make known to the public
the “"world of water" through education,
research, conservation and the exhibi-
tion of aguatic life. The Aquarium
began whale watching in 1977. The
Aquarium considers whale watching to be
a natural exhibit, educating the public

through this extension of its own facil-

ities. The Aquarium now has its own
whale watching vessel, anua the natura-
lists that accompany whale watches
discuss the natural history of whales

and educate the public about NMFS guide-
lines, They also discuss the history of

Boston Harbor and the islands and
curreant environmental problems of the
Harbor. NEA's curriculum guide is
distributed to schools and youth groups
for grades K-12. NEA also has outreach

programs on whales and whale watching in

the greater Boston schools during the
off-season. 1In addition, NEA stresses
the importance of the use of mass media
whenever possible to educate the public
about whales and wmarine conservation.

Channel Islands Interpretive
Programs

-~ Irene Osterman
Island Packers

Island Packers runs recreational-
educational trips to the Channel Is-
lands. Whale watching excursions are
offered from January through March with-
in the Santa Barbara Channel. Natura-
lists discuss geology, natural history,
and environmental issues of the area.
All crew members, including captains,
are trained in natural history, and all
captains are trained in how to maneuver
a vessel near whales. Island Packers
also operates a "floating classroom™ for
children grade 5 through college level,
which involves topics such as naviga-
tion, marine biology and oceanography
and is staffed in large part by interns
from the University of California. In
addition, Island Packers conducts a
whale watch geared specifically for
school-aged children, preceded by a
lecture on natural history of the
whales. Island Packers crew members
contribute to research by forwarding
marine mammal census reports to the
American Cetacean Society, the Cabrillo
Marine Museum and the Santa Barbara
Museum of Natural History. Education
concerning whales and possible distur-
bance of their migration should focus
not only on the commercial whale watch
industry and the public, but also on
scuba diving vessels and oil industry
vessels in the vicinity of whales.

Whale Watching and Data
Collection

~ Phil Clapham
Center for Coastal Studies

Whale watching vessels provide an
opportunity for researchers from many
institutions throughout the Gulf of
Maine. This has provided more com-
prehensive sighting coverage than in any



other whale habitat in the world.
Advantages of working from whale
watching vessels include free, contin-
uous coverade of research areas, and
freedom from vessel maintenance
problems. The disadvantages include
little control over schedule and com-
promise of research time due to public
interaction. The nature of whale
watching operations precludes or makes
difficult the estimation of abundance
based on random sampling or mark-
recapture data, the collection of
behavioral data, or biocacoustical
studies. Whale watch trips can generate
a detailed picture of occurrence and
distribution of whale species and
patterns of movement, population
structure, reproduction, recruitment and
behavior. These data can be used to
assess areas of critical habitats, and
can provide othner information useful for
management purposes. Perhaps the
greatest scientific value of whale
watching is the insight into the life
histories of individual whales. Whale
watching has enabled the individual
identification of more than 550 humpback
whales and the aging and sexing of more
than 150 and 250 whales, respectively.
Only a minority of whale watching
vessels carry scientists, which results
in a great loss of potential information
on whale populations.

Baja Lagoon Whale Watching
Programs

- Margie Stinson
Fisherman's Landing

Whale watching expeditions follow
the migration of the gray whales and
visit the three major breeding lagoons
in Mexico. All trips are accompanied by
scientists and naturalists, and the
focus is not just on whales but also
deserts and other habitats encountered
around the lagoons and the islands that
are visited. The Mexican government has
established the lagoons as sanctuary
areas, and there are strict controls on

10

the number of vessels permitted to enter
the lagoons and on the areas vessels can
visit in the lagoons. Because of
Mexico's policy of revoking all permits
if there are any transgressions, the
system is generally self-policed
effectively. One potential problem is
that, as publicity about the lagoons has
increased, visitors now expect to be
able to touch the whales. While it
appears that the whales control any
interactions with people, there are
safety concerns about approaching the
whales closely in small skiffs.

New England Whale Watching

- Jim Douglas
Cape Ann Whale Watch

The Daunty Fleet has been running
whale watching trips out of Gloucester,
Massachusetts, since 1979, and all trips
are accompanied by naturalists. Al-
though roughly 300,000 passengers
altogether are taken out annually by
Massachusetts companies, the number of
whale watching companies operating in
the state has decreased recently, resul-
ting in a 40-50% decline in the number
of commercial whale-watch vessels in the
past two years. There is a lot of coop-
eration between the owners and operators
and between the scientists of different
research groups. Skippers inform others
of the location of whales, but are care-
ful to limit the number of boats around
the whales. Whale watching has a posi-
tive impact on the whales and on the
public by 1) having naturalists or
researchers present, 2) enabling dona-
tions from the public to the research
groups represented by the naturalists,
3) providing opportunities for research,
and 4) aiding in the sighting of injured
or entangled whales. The major problem
for whales comes from private operators.
If greater efforts are not made to iden-
tify and report offenders, the blame for
harassment will fall on the industry.
However, NMFS has a limited capability
for such enforcement.



Response of Whales to Whale
Watching in Southern California

- Michael Bursk
Dana Wharf Sport Fishing

Dana Wharf employs a full-time
spotter plane during gray whale
migration to locate whales. Radar and
radio are also used to “hand off" whales
from one vessel to another along the
coast., Even though the technology has
improved and the whale population has
been increasing, fewer whales are being
seen on commercial whale watching trips.
1988 was a bad year for watching whales,
with whales being sighted on fewer than
50% of the trips. However, according to
some sources, many whales are being seen
offshore. There is no evidence that the
gillnets or nearshore particulate
pollution has affected the distribution
of whales,

To test the possibility that an
increase in recreational and commercial
boats was reponsible for a change in
behavior, randomly selected whales in
the vicinity of boats were studied.
There was no difference in respiration
rates or overall swimming speed between
these whales and whales unescorted by
boats (Sumich 1983). However, whales
constantly changed speed and deviated
from their course in the presence of
boats. There was a significant positive
correlation between the number of boats
around a whale and the degree of change
in course, with the deviation from
course being much greater in the
presence of recreational boats versus
commercial whale watch vessels., Gray
whales also sometimes exhibit an evasive
behavior, termed "snorkeling", in the
presence of a vessel, Snorkeling whales
come to an almost complete halt to
breathe in an inconspicuous manner.
Acoustic pollution may be the factor
that results in these behavioral
changes. These vessel-induced behaviors
might result in greatly decreased
migrating efficiency and increased
energy consumption by the whales.
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Reference: Sumich, J.L. 1983. Swimming
velocities, breathing patterns, and
estimated costs of locomotion in
migrating gray whales, (Eschrichtius
robustus), Canadian J. of Zool.
61(3):647-652.

Whale Watching and Killer Whale
Occurrence in Greater Puget Sound

- Richard W. Osborne
The Whale Museum

The inland marine waters of
Washington State and southern British
Columbia create semi-confined conditions
for marine mammals, potentially exposing
them to the vessel-based curiosity from
a large metropolitan area. During the
last decade the resident killer whales
that seasonally frequent these waters
have been subject to intensive field
study and, recently, to increasing
commercial whale watching and private
recreational boat harassment.
Additionally, these whales are subject
to commercial and sport salmon fishing
and an increase in shipping traffic.

To address the impacts of whale
watching on these whales, a question-
naire was mailed to 29 companies known
to have conducted whale watching
programs with these whales. Responses
indicate a dramatic increase in whale
watching activity and a very large
increase in the frequency with which
vessels encounter whales. At the same
time there has been an increase in the
number of orca sightings in the core
whale watching area, and while this
could be due to an increased sighting
effort, it appears to reflect a real
increase in the frequency of whales
occurring in the core area. Although
there is no obvious impact on whale
occurrence from these increasing levels
of whale watching, further research is
warranted, Over the last two years, a
reduction in sleep/rest behavior during
daylight hours has been observed. An



increase in public education programs
and research on the impacts of vessel
traffic, and management measures to
minimize disturbance from vessels, are
recommended.,

An Overview of Whale Watching
in Hawaii

- Greg Johnston
Hawaii Whale Watcher

In order for whale watching to be a
success in Hawaii, participants will
have to adopt a 3-part team concept:

1) Organization and cooperation; 2)
Education, focusing on knowledge of laws
and regulations, whale behavior, boat
driving techniques, sensitivity and
respect for whales; 3) Discipline,
including self-discipline, peer pres-
sure, and NMFS enforcement with teeth,
These must be applied to the commercial
and private whale watchers. This formu-
la is applied in Hawaii by involving
boat operators, helicopter and airplane
pilots, jet ski and parasail companies,
and the interested public in a workshop.
Before the whale watching season, the
workshop is addressed by NMFS personnel
and by researchers about laws and whale
behavior, and about how to operate a
boat near whales. At the end of the
season there is a follow-up event to
exchange ideas and meet socially.

This formula must also be applied
to state and federal government agencies
which should use the commercial industry
to pursue cases of violations. To
better educate the public, more effort
must be placed on publicizing the requ-
lations. Whale watching is only one
problem for whales. Others are 1)
thrill craft, 2) military activities,
and 3) commercial shipping.

- Greg Kaufman
Pacific Whale Foundation

Whale watching in Hawaii is unique
because it is based on a tourism
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industry, not on an off-season fishing
industry. 1In 1988, 80% of 100,000 whale
watching passengers in Maui were carried
by four companies. Whale watching is
also conducted off the main island,
Hawaii, and has recently begun off
Kauai. Because PWF believes that public
education is the key to solving
problems, PWF places naturalists aboard
vessels and sponsors seminars, and has
developed a brochure and posters to
combat problems created by uninformed
private boaters. Although whale
watching is a high-profile industry that
targets the whales, it is only one of
many impacts that affect the whales.

- Mark Ferrari
Center for Whale Studies

Whale watching done correctly can
be a valuable tool for educating the
public. However, “"done correctly" means
that the whales' needs come first. Har-
assment is difficult to define because
individual whales respond differently to
boats. Therefore, approach limits on
vessels are the preferred method of
preventing disturbance., Thrill craft
(including parasails, jet skis, ultra-
light aircraft) present serious problems
for whales. We have seen the virtual
abandonment of nearshore areas by rest-
ing mothers and calves in the past dec-
ade. 1In the late 1970s, 80.3% of moth-
ers and calves observed were within 0.4
km of shore (within the 10 fathom
curve). By the late 1980s, this figure
had dropped dramatically to 5.1%. 1In
addition, there are commercial and rec-
reational vessels, dive, snorkel and
sailboat charters in the immediate vici-
nity of the humpbacks. Another poten-
tial problem is research activity, and
it is recommended that scientific re-~
search be scrutinized and limited if _
necessary. There have already been
several workshops focusing on the prob-
lems of whale watching in Hawaii, and it
has been more than ten years since rec-
ommendations were made. These are not
new problems, and it is time to set the
course for protection of this species.



WHALE WATCHING AND WHALES: SCIENTIFIC PERSPECTIVES

Harassment: Ethics and Definitions

- Charles Mayo
Center for Coastal Studies

The definition of "harassment" is
central to any discussion about ethical
and management considerations relating
to whale watching., The dictionary
definition includes "annoy", "worry",
and "disturb". NMFS considers it to
mean disruption of normal behavior. By
the NMFS definition, any change, such as
a change in swimming direction in res-
ponse to a vessel, could be considered
to be harassment. The first question,
then, is can we determine what is normal
behavior, and the second, how can we
know whether the whale is being dis-
turbed? Some useful studies to get at
these answers are 1) comparison of
behavior before and after biopsy
darting, which should give some beha-
vioral measure of "normal" and changed
behavior and 2) studies of migrating
whales to determine deflection from
normal swimming paths in response to
sound sources.

A third question is whether the
current approach ~-- minimizing short-
term immediate disruption of whale
behavior — helps us to achieve the
ultimate goal of management. Are we
merely seeking to control a trivial part
of the problem? We need to assess the
effects of harassment that bear directly
on the success of the population.
Question four, then, is how can we know
whether our regulation of particular
human activities has been successful
when many variables may have been at
work?

Given all of these uncertainties,
my approach with activities that could
adversely affect a whale's habitat is
conservative; an activity is "guilty
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until proven innocent" especially when
an endangered species is concerned,
However, this is not the approach
usually adopted for managing whale
watching, probably because we believe
that this activity has an immense value
in terms of education and conservation,
Perhaps what we need to do is view whale
watching in terms of a balance sheet, in
which the positive values are weighed
against all of the potential negatives
that are as yet unquantified.

Long-term Effects of Whale
Watching on Whales

- Peter Tyack
Woods Hole Oceanographic Institution

Rather than trying to regulate all
individual acts of harassment defined as
changes in behavior, NMFS needs to set
management priorities based on studies
measuring the long-term impacts of human
activity on whale populations. Some
behavioral changes are trivial and
possibly even beneficial; others may be
clearly deleterious. Moreover, some
human activities may have serious
impacts on whale populations, such as
abandonment of critical areas, that
cannot be anticipated by focusing on
individual acts of harassment. Whales
also may change their responses to human
activities over decades. For example,
by examining log-book entries from
research cruises in Cape Cod Bay, it has
been possible to analyze changes in the
effects of vessels on different whale
species (Watkins 198). These entries
have been divided into the pre-whale
watching period (1957-197) and the
whale watching period (1976-1982).

These data indicate that different
species have had different responses to
vessels. For exanple, minke whales
shifted their responses from positive



(approach) during the pre-whale watching
period to neutral during the whale-
watching period. Huupbacks, on the
other hand, exhibit more positive
responses to vessels during the interval
of whale watching than before. The
question remains, however, whether
"positive" or "negative" behavioral
responses are good or harmful for the
whales. There is no evidence that any
of these interactions with vessels exert
a negative long-term impact on the
population. Does it make sense for NMFS
to regulate vessel interactions before
regulating other potentially more
serious impacts upon marine mammal
populations such as entangiement in
fishing gear and effects of marine
pollution and habitat degradation?

Reference: Watkins, W. 1986.
Marine Mammal Sci. 2(4): 251-262

Responses of Gray Whales
to Increased Noise Levels in Mexico

- Marilyn E. Dahlheim
National Marine Mammal Laboratory

There is general agreement among
scientists that the acoustical sense of
marine mammals, especially that of the
cetaceans, constitutes their most
important sensory process. Ambient
noise levels in the sea (both natural
and man-made) may affect hearing
abilities or act to inhibit sound
production, Coastal habitats often
exhibit higher levels of noise than
those levels reported for deep, pelagic
waters., An acoustically dependent
coastal marine mammal must have some way
of dealing with the dynamic aspects of
ambient noise in the marine environment.
The hypothesis is presented that gray
whales engaged in acoustical comnunica--
tion circumvent noise in the acoustical
channel by the structure and timing of
their calls.

Statistical differences were
documented in both the acoustical and
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observed surface behavioral responses of
gray whales in the presence of man-made
noise. Responses varied depending upon
the particular sound source prevalent in
the environment. 1In response to vessels
and to playbacks of vessel noise,
several changes were observed: 1) an
increase was noted in calling rates; 2)
received levels of sounds increased; 3)
an increase was noted in frequency
modulation, number of pulses per series,
and repetition rates; and 4) distinct
changes in movement, both away from and
toward the sound source, were observed.
In response to playback of oil drilling
noise, calling rates were reduced,
direct movements away from the sound
source were documented, milling rates
decreased, and major changes in distri-
bution and a decrease in local whale
abundance were documented. Results
similar to those documented during play-
back of o0il drilling sounds were
observed in response to playback of
killer whale sounds. Although this and
other studies suggest that gray whales
can cope with certain levels and kinds
of noise in their environment, specific
types of disturbance and the combined
effect of various disturbances may pose
a problem for gray whales. Responses of
whales may vary depending upon their
geographical range or general behavior.
Whale responses to noise should not be
extrapolated from one species to another.

Avoidance Characteristics
of Bowhead Whales and Migrating
Gray Whales

- Peter Tyack
Woods Hole Oceanographic Institution

Studies of bowhead whales (Balaena.
mysticetus) in the presence of vessels
revealed that the whales oriented
themselves in relation to the vessel
only when the engines were on. A
significant avoidance response was
invoked simply by turning the engine on,
even at a distance of 900 m. Bowheads



typically swam rapidly away when boats
approached within 2-4 km. Bowheads
often began these avoidance responses
far enough from the boat that observers
on the boat did not see the whale.
Individual variability may be the result
of changes in responsiveness depending
on previous experience with boats.

A study of migrating gray whales
(Eschrichtius robustus) examined
deviations in swimming direction in
response to playback of oil drilling and
seismic noises., Gray whales deflected
their course to avoid the area where
industrial noises were played back.
These gray whales tended to avoid areas
ensonified by continuous noise louder
than approximately 120 dB re 1 micro-
Pascal. This behavior is not exhibited
unless the received level is approxi-
mately 160-170 dB for pulsed sounds such
as an air gun.

These responses, and related evi-
dence on humpback whales (see S. Baker,
below), point out problems with a
management policy focused on avoiding
behavioral responses to vessels. First,
although this behavioral response of
individuals might be interpreted as
negative, it could have a positive
impact on the population in that the
whales would be avoiding the immediate
vicinity of industrial activity.

Second, because large vessels can invoke
strong behavioral reactions from certain
whales at distances of several kilo-
meters, management would require much
greater regulation of vessel traffic
than NMFS has been willing to seek.
Protection of habitats and whale popula-
tions from cumulative effects of vessels
and other human activities is a much
more important and sensible goal than
preventing short-term behavioral harass-
ment by limiting all vessels to a parti-
cular distance,

References:

Malme et al. 1984. Bolt Beranek and
Newman Report #5586 (NTIS PB86-218377)
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to the U.S. Minerals Management Service.

Richardson et al. 1985. Biological
Conservation 32: 195-230.

Richardson et al. 1985. LGL report OCS
Study MMS 85-0034 (NTIS PB87-124376) to
the U.S. Minerals Management Service,

Guidelines: How Well Do They Work
for Whales and Whale Watchers?

- Mason Weinrich
Cetacean Research Unit

Guidelines and regulations were
devised to be convenient tools for
enforcement. purposes, but were
formulated without hard data on whale
reactions. Our study was designed to
determine whether the Northeast Region's
guidelines are effective in allowing
vessels to watch whales without altering
their natural behavior, We also tried
to determine what reactions were
elicited when a vessel does not follow
the current guidelines through either 1)
aggressive approaches by the vessel or
2) approaching closer than the 100 foot
limit. The study was designed to
examine only the effect of a single
boat.

Changes in respiration rates and
behavior as a reaction to biopsy darting
(documented in a previous study) were
interpreted to indicate harassment.
Although sample sizes were very small,
preliminary conclusions can be made.
When guidelines were strictly followed,
activity and respiration rates remained
unchanged. However, both the close
approaches and the aggressive approaches
elicited some of the "post-biopsy-like"
responses. This gives some evidence
that the New England guidelines can
work. However, lack of enforcement has
led to frequent occurrence of both close
and aggressive approaches, indicating
both greater education and enforcement
are warranted.



Behavioral Responses of Humpback
Whales to Vessels in Glacier Bay

- Scott Baker
National Cancer Institiute

The behavior of humpback whales
summering in southeastern Alaska was
observed in the presence and absence of
vessel traffic. During the first study
year (1981), small and medium size
vessels were directed to operate within
400 m of whales according to an
experimental plan. The second study
year (1982) concentrated on observations
of whales during the opportunistic
passby of medium and large vessels at
distances generally greater than 400 m.
Whales showed predictable behavioral
responses to vessels operating at
distances of less than 4,000 m. Changes
in whale behavior were correlated with
the speed, size, distance, and numbers
of vessels within this proximity.
Changes in the whales' respiratory
behavior and orientation were the most
sensitive indicators of vessel
disturbance. Whales responded to the
close proximity of vessels by decreasing
blow intervals, increasing dive times,
and wmoving away from the vessel's path.
Changes in group composition, aerial
behaviors, and surface-feeding behaviors
were, in general, too infrequent to be a
reliable measure of disturbance. At
high vessel density, however,
occurrences of aerial behaviors were
inversely correlated with vessel
distance. Detailed case histories
indicated that the repeated passby of
vessels could result in the temporary
displacement of whales from preferred
feeding areas. Overall, our observa-
tions indicate that humpback whales
exhibit a considerable degree of short-
term changes in their behavior in
response to vessel traffic.
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Response of Gray Whales to Whale
Watching in San Ignacio
Lagoon, Mexico

- Mary Lou Jones
Cetacean Research Associates.
Presented by Steven 1. Swartz
Center for Marine Conservation

By the mid 1970s, wintertime whale
watching for gray whales in the breeding
lagoons of Baja California, Mexico, and
particularly San Ignacio Lagoon, became
a major industry for excursion companies
based in San Diego. Ninety percent of
all human activity in the Lagoon was
attributable to whale watching conducted
from small skiffs launched from large
excursion vessels. There was concetrn
that U.S.-based tourism was having a
detrimental effect on the whales in
their breeding lagoons. In recognition
of the importance of San Ignacio Lagoon
as a breeding area, Mexico designated it
a refuge for gray whales and enacted
reyulations to manage human activities
in the lagoon during the winter whale
season,

From 1978 to 1982, we conducted a
systematic study of the population of
gray whales wintering in San Ignacio
Lagoon to determine whether the regula-
tions provided adequate protection for
the gray whales. We wished to test the
hypothesis that whale abundance, densi-
ty, and distribution in a) the entire
lagoon, b) the nursery, anu c) the area
utilized by whale watchers were not
significantly different on days with and
without whale watching vessels in opera-
tion. To evaluate long-term effects of
exposure to whale watching, demographic
trends in the lagoon over the 5 years
were examined. Our study found:

1. No change in abundance and distri-
bution of whales in the lagoon on
days with and days without whale
watching activity;

2. No decrease in gray whale abundance
over the 5 years;



3. °~ No decrease in whale abundance
within the whale watching area;

4. No decrease in the abundance of
female-calf pairs utilizing the
upper lagoon nursery; '

5. No increase in whale mortality.

In addition, curious or "friendly" beha-
vior became increasingly common over the
S-year periord. These findings suggest
that gray whales have been able to tol-
erate and perhaps even acclimate to the
current levels of human activities with-
in San Ignacio Lagoon. A key factor in
maintaining the stability of the whale
population may be attributed to the
establishment of a refuge where no
vessel activity is allowed, and to the
regulation of the number of vessels
visiting the lagoon. 1In addition, most
skiff operators we observed are gener-
ally experienced boat handlers who show
respect for the whales. We do recom-
mend, however, that skiffs should keep
their engines running at all times, to
prevent whales from being surprised by
the presence of vessels.

Right Whales and Whale Watching
in New England

- Scott Kraus
New England Aquarium

Right whales are perhaps the most
endangered of all the species subject to
whale watching. To assess the impacts
of vessels on right whales, we 1) stud-
ied the short-term responses of whales
to our research vessel, and 2) analyzed
the reproductivity of females relative
to frequency of encounters with vessels.
Short-term responses to vessels were
measured using orientation of the whales
at first surfacing and at successive
surfacings. Preliminary results indi-
cate that both within 100 meters and at
distances greater than 100 meters,
whales exhibited an orientation at first
surfacing away from the vessels. How-
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ever, orientation at last sighting
showed no deviation from randomness. It
is possible that this may indicate some
degree of habituation to vessels. Such
results should be used cautiously, how-
ever, because the response of right
whales to boats is highly dependent upon
antecedent behavior, age, and group
size. The reproductive analysis was
based on 27 cows that had had at least
one calf prior to 1983. There was no
significant difference in the number of
vessel encounters between cows that had
3 or more calves and cows that had only
1 or 2 calves. Although tne data set is
very small, this approach may still be
useful for determining impacts of acti-
vities on whale populations.

Whale watching itself is probably
not a significant problem for right
whales in the North Atlantic. Shipping,
dredging and military activities all
appear to be far more important activi-
ties with regard to possible effects on
the survival of right whales. One con-
cern, however, is that right whales will
become habituated to vessels. Our data
indicate that 25% of known mortalities
of North Atlantic right whales are due
to collisions with ships. A state regu-
lation pending in Massachusetts, which
would limit approaches of all types of
vessels to 500 meters, may serve as a
model for other rejulations or legisla-
tion.



A "friendly" gray whale entertains whale watchers in San Ignacio Lagoon, Mexico. Photo by
Steven L. Swartz

Wounds inflicted on a humpback whale from collision with a vessel in southeast Alaska.
Photo by Scott Baker, courtesy of Glacier Bay National Park
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Helicopter hovering over humpback whale off Maui, Hawaiian
Photo courtesy of NOAA Fis

Islands,

, courtesy of Cetacean

Stellwagen Bank, Massachusetts. Photo by Joel Cook

Whale watching on
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PANEL DISCUSSIONS

REPORT OF THE PANEL ON THE EFFECTS OF WHALE WATCHING

Charles Mayo, Chair
Bob Bowman

Richard W. Osborne
W. John Richardson
Peter Tyack

Gary Vequist

This panel was established to deliberate on the effect of whale watching on whales.
It was decided by the panel that our charge was to raise points which should be dealt with
in the research and management panels. Further, the panel recognized that its efforts
were largely academic and that, as such, it must consider vessel effects irrespective of
the activities that take place above the waterline of the vessel. The panel, therefore,
considered all effects of vessels and the effects from any other related source of

potential disturbance in order to offer a context for research and management decisions.
Although the goal of the manager may be to "keep it simple," the panel was compelled to
recognize that the effects that arise from vessel disturbance cannot be described simply.

It is particularly important to rank effects in terms of long-term conseguences upon
endangered whale populations. 1In order to put potential impacts into perspective, the
panel noted the serious consequences of the following human activities:

1. Commercial and sport harvest of whale prey may significantly affect the recovery
of endangered whale stocks.

2. Increasing coastal development and vessel traffic may be driving whales from
critical habitats.

3. Direct collision with transiting vessels and gear entanglement kill and injure
whales each year.

Panel Discussion

The panel discussed which effects should be considered significant, and agreed that
these were primarily long-term or ultimate effects resulting in population changes. Such
effects are seen as different from, and may not be addressed by studies of the proximate
effects of, short-term disturbance and whale reponses. A goal is to protect whales from
the following long-term effects (albeit there is no easy way to directly influence or.
monitor such characteristics as population dynamics):

1. avoidance of habitats and displacement {possible examples: Hawaii; Glacier Bay,
Alaska; Laguna Guernero Negro, Mexico, during peak shipping);

2. reduction in fitness of the population in terms of reproductive success and
recruitment (no proven cases of changes attributable to disturbance).
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It is acknowledged that the ultimate reason for regulation is to avoid, if possible,
the long-term detrimental effects on the whales. The study of long-term ultimate impacts
is hindered by the difficulty in establishing cause and effect, given the influence of a
variety of variables in the marine ecosystem. Smaller scale, proximate effects of
disruption may be contributors to long-term detrimental effects, and short-term effects
are more easily documented and attributed to specific causes like approaching vessels.
However, it is critical that NMFS monitor long-term effects even if it relies upon short-
term effects for immediate regulation.

The panel also discussed the usefulness of the definition of harassment as being
“"altered behavior," and agreed that the focus needs to be on "altered behavior leading to
long-term adverse effects", in keeping with the MMPA and ESA. There is a need to take
account of a breadth of knowledge on whale ecology and behavior to determine whether an
observed change in behavior constitutes an "adverse" effect on survival or productivity.

It was agreed that during vessel approach, whales respond largely to acoustic
disturbance. All else being equal, the following clearly will increase the intensity of
the effect on a whale:

1. decreasing the distance to the sound source,
2. increasing the number of sources of sound disturbance,
3. temporal variation in the frequency characteristics and amplitude of the sound.

However, loud underwater sound is not the only acoustic condition that should be
addressed; vessel type and behavior may also be important. For example, absence of sound
coupled with close approaches to whales may result in startle response. "Aggressive" or
rapid approaches by a vessel and sudden changes in vessel activity or engine rpm appear to
elicit the most dramatic responses from whales. Based on field observations of responses
by whales, it appears that certain vessel types may not be appropriate for whale watching
in all locations where whale watching may occur. For example, are large cruise ships
appropriate whale watching platforms in some places, or might they be inappropriate in
certain areas, such as enclosed shallow bodies of water where the physical characteristics
of their noise may be amplified, reflected, etc.

The panel then discussed the validity of distance limits in mitigating disturbance of
whale behavior. The conclusion was that scientific evidence suggests that sound source
levels cannot be converted into no-effect threshold distances without much additional
site-specific information about sound propagation and whale responsiveness; the necessary
data are not available for most situations of interest. Studies of acoustic effects
suggest that universal, absolute distance limits cannot be established if the goal is
realistically and uniformly to prevent adverse effects. Such thresholds cannot be
established because of variations in:

1. sound source amplitude and frequency (different boats make different sounds);
2. propagation characteristics of sound in the sea because of variations in
oceanographic conditions, basin characteristics, and natural temporal variations

in sound transmission;

3. species response or sensitivity;
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4. responses by whales engaged in different behavior;
5. responses by whales of different demographic classes;

6. responses by whales with different histories of exposure to human activities
(habituation and potentiation);

7. predictability and activity pattern of the vessel (sharp changes in frequency
and anplitude of sound associated with changes in vessel activities may startle
whales) .

It was not agreed, but the comment was made, that it seems useful to establish some
minimum distance limits for active approaches by vessels, and then perhaps to establish
more conservative measures if indicated by the findings of further research on the effects
of whale watching. Another comment was made that current evidence indicates that humpback
whales in Alaska sometimes respond to vessels at ranges of several kilometers, and that
there are few data supporting a closer distance limit.

The panel concluded that there are some useful indicators of short-term effects
including:

1. consistent changes in direction of swimming,
2. consistent changes in respiration patterns,
3. increases in dive time/surface time ratio,

4. changes in acoustic behavior (e.g. gray whale response to sound in Baja
lagoons) ,

5. certain surface behavior of whales (e.g. trumpet blows, tail slashes, hard tail
flicks, or other known indicators of agonistic behavior).

Single observations of these types usually are not conclusive evidence of disturbance
given the natural variability in whale behavior, but consistent changes in behavior along
these lines can be taken as evidence of disturbance.

It was noted that the specific indicators will likely vary with all of the previously
identified variables.

Modeling population biology and energetics of whales using data on short-term effects
may yield answers regarding long-term effects. Long-term effects will always need to be
studied in order to test these models.

Effects of vessels on whales that should be addressed by the research panel (listed by
priority):

1. In order to evaluate the long-term consequences of individual acts of
disturbance, there is a need to stuly potentiation, habituation, cumulative
effects over time, and synergisms among several sources of disturbance (e.g.
effects of multiple vessels).
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3.

4.

5.

Develop methods (controlled experiments) to directly or indirectly measure
stress in whales in response to disturbance. "Implantable" instrumentation such
as radio-tags and observations from shore or passive platforms could be used to
evaluate heart rate and overt changes in behavior, respectively.

The long-term effects of human activities on whales should be evaluated, as
possible, with modeling techniques using available information on energetics,
behavior, and other resource requirements. If nothing else, this approach may
identify where adequate scientific data are lacking, and thus establish a
direction for future research.

Establish, through study, baseline acoustic (noise) profiles in representative
habitats where whale watching activities occur.

Research to characterize geography, oceanography, and species involved in focal
whale watching areas is needed to permit the development of whale watching
regulations that are individually tailored to particular species in particular
regions.

Areas of comment that should be addressed by the management panel:

. 1‘

2.

4.

Are some vessels inappropriate for whale watching?

Suggestion: When the sounds that do and do not affect whales significantly have
been defined, limit sound production in critical whale habitats, and monitor
attainment of the goal. It is further suggested that, once the necessary data
are available, the management panel consider developing regulations that require
whale watching vessels to meet some acoustic standard.

Restrictions on whale watching must be tailored to each region, taking into
account the nature of the whale watching activities, the geography, the
class/type of vessels involved, and the species of whales involved.

Agreed: In general there currently are not, from the point of view of effects,
valid arguments to curtail whale watching. Exceptions would be in the case of a
detrimental impact on critical activities such as breeding or feeding. Other
unrejulated marine activities may more seriously affect whales. It was also
observed that, while whale watching is often acknowledged to have a "positive"
impact on the public and consequently on the whales, this is not always the
case. The recommendation to the management panel is to consider guidelines to
improve the educational aspects of whale watching.

To reduce the possible detrimental effect of multiple sources of disturbance, it
was recommended that the management panel consider that vessel activity neatr
whales might be limited to one source of potential disturbance at a time,
pending new information on the effects of multiple sources of disturbance.

The panel collected information from participants in the workshop regarding
certain activities related to whale watching that should be regulated pending
resolution of uncertainties. Members of the audience suggested the following:

a. whale watching involving feeding of cetaceans (and pinnipeds) in the wild;
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b. skin and scuba diving directed at whales;

c. whale watching from helicopters;

d. use of thriil-craft, parasails, and wind surfers near whales;
e. use of cruise ships above a certain size for whale watching;

f. whale watching on particular individuals (e.g. cow/calf pairs), or during
critical activities (e.g. calving, courtship and mating);

g. the underwater playback of sounds (biological or non-biological) not
authorized by scientific research permit.

REPORT OF THE RESEARCH PANEL

Steven K. Katona, Chair
Scott Baker

Marilyn Dahlheim

Paul Forestell

Debbie Glockner-Ferrari
Scott Kraus

Hans Neuhauser

I. We encourage whale watching vessels to collaborate in research efforts as
appropriate, by giving research space to professionally recognized and qualified
scientists and naturalists, helping to fund research, and/or other actions for the
benefit of the whales and our understanding of their needs.

II. We note that the replication of research is an important part of the scientific
process for studying long-lived species, but also recognize that unnecessary
duplication of research, especially potentially disruptive research on endangered
whales, is undesirable,

III. We recommend that research be continued or undertaken in at least the following
areas:

A. Effects of whale watching should be examined directly from whale watching
vessels, when and where possible, and indirectly from other independent
platforms. Research should be carried out to:

1. Determine short-term behavior changes as indicators of disturbance.

2. Develop techniques for monitoring physiological indicators of stress. ~

3. Quantify the effects of acoustic disturbance, including multi-vessel
effects and the relationship between underwater noise levels and whale

response.

4. Correlate trends in population parameters (abundance, distribution,
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density, and production) with exposure to whale watching (or other)
vessels, while considering other influential factors.

5. oQuantify energy expenditures or time devoted to avoiding sources of
disturbance, relative to total energy budgets, to estimate any energetic
costs to the whales associated with whale watching activities,

Long-term monitoring is needed for species and populations subjected to whale
watching.

1. Obtain reliable estimates of population size, mortality, and reproductive
characteristics for species and populations subjected to whale watching,
for comparison with undisturbed populations.

2. Document and monitor distribution trends for local areas and populations.

3. Investigate habituation or other changes in behavior that could result from
long-term exposure to whale watching.

Long-term studies are needed to determine whether whale watching affects habitat
quality, and, also, to determine whether other changes in habitat could be
affecting whale watching. (The panel discussed briefly how coastal communities
might be affected if whales abandoned their habitat.)

1. Identify critical areas or environmental processes (e.g. frontal
concentration of copepods on a microscale in Cape Cod Bay) potentially
altered by whale watching.

2. Provide long-term monitoring of factors such as ambient sound levels,
amount and type of vessel traffic, prey abundance, turbidity, and marine
debris, relative to whale watching activities and as an aid to long-term
research on habitat quality.

Sociological studies are needed to evaluate and/or improve the performance of
all people involved in whale watching. The panel notes that there is an
implicit assumption that whale watching is educational and therefore ultimately
of benefit to the whales. The panel therefore recommends that sociological
research attempt to evaluate this assumption. We suggest that input should be
solicited from sociologists, environmental educators, and others knowledgeable
in human behavior and environmental concerns. We encourage the continuation of
educational and interpretive programs and further research in the following
areas:

1. Determine the education and conservation value of whale watching and
interpretive programs; identify expressed behavior and attitude changes in
the whale watching public; evaluate and improve educational programs_and
materials.

2. Quantify economic benefits of whale watching and associated activitieg,
along with benefits of continuing those activities on a long-term basis.

3. Determine the effectiveness of guidelines, regulations, enforcement
programs, and evaluate disseminated literature describing all of the above.
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Iv. Immediate research priorities should be species, locations or situations of
particular significance or need. This includes:

A. small populations subjected to whale watching, such as right whales in the
northeast U.S., killer whales in the Pacific Northwest, and belugas in the Gulf
of Saint Lawrence;

B. Dbreeding habitats, such as the southeast coast of the United States for right
whales, Hawaii and the Caribbean for humpback whales, and the lagoons of Mexico
for gray whales;

C. areas identified as critical to significant numbers of whales for key activities
such as feeding,

REPORT OF THE MANAGEMENT PANEL

Charles Karnella, chair
Aaron Avellar

Doug Beach

Diana McIntyre

Ray Sautter

Margie Stinson

Richard Ternullo

Focus of the panel: What should NOAA Fisheries do about whale watching?

The panel discussed the tools that the Federal Government has to manage endangered
species.

I. Endangered Species Act (ESA)

Under this Act, regulations can be published that establish conservation measures
such as a limit on take and minimum distance. The Act allows scientific research
permits/exemptions, but these are limited to research designed to gain more information on
the species. When critical habitat is designated for a species, special rules can be
established for these specific areas. For Federal activities that may affect endangered
species of whales, a Section 7 consultation with NMFS is required. Consultations consider
the adverse effects of human activities on threatened or endangered species.

II. Enforcement

Under the Endangered Species Act and the Marine Mammal Protection Act (MMHEA), the
harassment of a species is a take, and a take is illegal unless an exemption has been
granted. (The MMPA defines "“take" as “harass, hunt, capture, or kill, or attempt to
harass, hunt, capture or kill any marine mammal." In the ESA “take" is defined as ~
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt
to engage in any such comduct". However, agents have a difficult time making a
harassment case in all but the most obvious instances.

A suggestion was made to use criteria such as noise or an acoustic profile to
determine harassment. The management panel believed this would be difficult to enforce
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because enforcement agents would need equipment to measure the acoustic profiles of
vessels, Vessel distance and vessel activities are the best available tools that
enforcement agents have to monitor harassment and make strong cases for violations. It
was suggested that in areas where NMFS managers deem it necessary, regulations should be
issued that establish a minimum distance from whales.

If researchers and commercial whale watchers see an activity they believe is illegal,
they should provide NMFS enforcement agents with as much information as possible.
However, some reseachers and whale watchers believe that information submitted in the past
has not been used.

The panel discussed what limits should be placed on divers, swimmers and aircraft,
For aircraft, limits such as being no lower than 1,000 feet over a whale and within 1/4
mile horizontally were suggested.

I1I. Whale Watching Programs

A good whale watching program should include an educational component that would
present a national as well as a regional thrust. The national element should focus on the
media that reach the private boating public, including boat registration material, boat
shows and boating magazines. The regional thrust would include distributing colorful
brochures concerning the responsiblities of whale watching, taking part in boat shows,
posters at marinas, public service announcements, explaining regulations at the beginning
of each whale watching trip, and making presentations at local schools.

The panel emnphasized that we should not underestimate what the public can do to help
if they are educated. The panel also questioned whether whale watching is an educational
experience only when commercial whale watching trips are involved.

IV. Permit Program

Scientific research permits from NMFS include conditions regarding photography and
commercial and documentary use of film taken during the research. It is also NMFS policy
to condition permits for scientific research on whales by not allowing the research
activities under the authority of the permit to be cormducted from a vessel engaged in
commercial whale watching.

The panel suggested that NMFS more closely scrutinize film crews operating under
research permits, and that permits for research have stricter criteria to evaluate the
benefits of research to the species.

While the participants encouraged monitoring and observations by researchers on board
whale watching vessels, (an activity that does not require a scientific research permit as
long as guidelines or regulations for approaching whales are observed), there was concern
voiced that some holders of research permits were comducting research from a vessel
engaged, at the same time, in commercial whale watching. This could give the commercial
whale watching vessel an advantage over other boats because scientific research peramits
usually allow a closer approach to whales than guidelines or regulations for whale
watching. Because of Regional differences in the distance limitations, however, this is
not always the case. In some Regions commercial vessels are presently allowed to approach
whales to a distance that, in other Regions, would necessitate obtaining a research
permit.

27



Several preliminary suggestions were made by the panel regarding management of whale
watching. These included restricting access- to whales by establishing a minimum approach
distance, but allowing special approach procedures that would allow permitted commercial
whale watching vessels to approach closer to whales than private boaters. Under this
scenario, commercial whale watch operators would have to meet certain requirements,
including, possibly, skipper qualifications, carrying a qualified naturalist, providing a
public education program, and displaying a permit which could be revoked by NMFS
enforcement agents if a violation occurred. 1In addition, special regional restrictions
would be included. Authorization, which would come from the Federal government, would be
at no cost to the commercial vessels.

During discussion of these preliminary recommendations, it became clear that most
participants were not in favor of allowing licensed whale watchers to approach closer to
the whales than the general public. Objections to this proposal centered on the hostility
that would be generated and the difficulty of enforcing a dual standard. There was some
discussion about whether whales were a resource that private boaters also had a right to
enjoy. In addition, some participants expressed the belief that if a minimum distance
were necessary to protect the whales, it should be applied uniformly. There were also
questions raised about the legality of such a system with a dual standard and whether a
legislative change in the MMIB and the ESA would be required.

The panel's final recommendations did not include the industry program. However,
some industry representatives stated their intention to form an industry group that would
be self-policing.

The consensus of the group was that restrictions should be in the form of regulations
rather than guidelines because rejulations are more enforceable. The panel and most
participants thought that they should be site-specific, although several preferred a
national reyulation that would specify a minimum distance rather than regional
regulations. There was further discussion about the usefulness of arbitrary limits which

do not necessarily address the effects of vessels on whales., The prevailing opinion,
however, was that it is better to set minimum distance limits, which are workable from the

viewpoint of management and enforcement, than to continue present policy.

In addition, participants discussed the impact on the whale watching industry and on
research comducted from a whale watch vessel if the minimum approach limit is too great.

Based on the discussion of the panel s preliminary recommendations, the panel
modified its recommendations:

Short-termRecommendations

I. Reyulations

A. Establish a minimun approach distance for vessels, aircraft, and people, by
Region and by situation in each Region. Proposed reyulations should provide
explanations for the distance limitations, such as why the distance in one ~
Region might be greater than in another Region for the same species, or why in
the same region there might be different distance limitations for different

species.

B. Develop regulations in coordination with appropriate constituents.
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Review periodically as new information is developed, and revise as appropriate.

Regulations should address other activities that result in obvious harassment
(eqg. pursuit, diving on whales, swimming with whales).

In some cases the regulations may need to address the size of a whale watching
vessel (such as cruise ships).

II. Enforcement

A.

B'

C.

NMFS should increase enforcement effort above its current level during the whale
watching seasons,

The role of the states and other Federal agencies should be evaluated.

NMFS should solicit reports on violators from other whale-watching and research
vessels.

I1I. Education

A.

B.

C.

Develop an educational program with industry, the conservation community,
scientists, and others that has both a national and regional focus.

A national public education effort would include articles written for magazines
and other media that reach the private boating public.

A Regional approach would include distribution of colorful, easy-to-read
brochures. The development of Regional programs should be coordinated with
local industry and the conservation community.

IV. Whale watching and scientific research permits

Recognizing that not all scientific research requires a permit from the Service, NMFS

" should investigate whether holders of scientific research permits are conducting
research from vessels that, at the same time, are engaged in commercial whale
watching, and whether the privileges of a permit are being abused to benefit the
permit holder monetarily.

Long-term Recommendations

The Federal government should develop a comprehensive whale watching program that
would include the following:

A.

B.

A mechanism to ensure cooperation between the whale watching industry, marine
mammal researchers, consevation groups and other interested parties.

A review of the feasibility and usefulness of establishing a licensed Whale
Watching Industry Program

Utilization of information that will be developed from the short-term
recommendations including the results of new research, regulations, and
enforcement efforts.
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II.

III.

V.

V.

VI.

FINAL RECOMMENDATIONS OF THE WORKSHOP

The whale watching industry should expand its collaboration with researchers by
providing space for qualified scientists and naturalists and by providing funding for
research.

The research community should direct its attention to studying the short-term and
long-term effects of whale watching on individual whales, whale populations, and
whale habitats. Immediate research priorities should be species, locations or
situations of particular significance (See Report of the Research Panel.)

The conservation community should evaluate, and improve or expand where necessary,
educational programs and materials on whale watching. (See Report of the Research
Panel.)

Each NMFS Region should issue regulations on whale watching.

A. Primary focus of new regulations should be minimum approach distances based on
Regional considerations. (See Short-term Recommendations in Report of
Management Panel.)

B. Include in requlations restrictions on related activities, including thrill
craft, swimming and diving with whales.

C. The regulations should address behavior, such as how to operate a vessel if a
whale approaches the vessel, as well as distances.

D. The regulations should provide special restrictions, as warranted, for
particular areas, such as feeding or calving grounds, or special situations,
such as whale watching on mating pairs or cow/calf pairs.

E. The regulations should include a prohibition on whale watching activities that
involve the feeding of wild populations of cetaceans.

The current Permit Review in the Office of Protected Resources (NMFS) should examine
the use of scientific permits for commercial whale watching purposes, including
photography.

NMFS recognizes that commercial whale watching vessels provide an important

platform for conducting research on whales. Not all research activities on whales
require a permit from the Service. NMFS should investigate whether scientific
research that requires a permit is being conducted concurrently with commercial whale
watching trips and whether the privileges of a permit (which usually allow a closer
approach to whales than whale watching guidelines or regulations) are being abused to
benefit the permit holder monetarily. NMFS should clarify under what circumstances
it is acceptable to combine research with commercial activities.

By January 1, 1990, each NMFS Region shall have met with affected constituencies and
drafted proposed regulations on whale watching for that Region.
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SUMMARY

Whale watching has become an important economic, recreational, educational and, in
some cases, scientific activity. There is still much disagreement about the extent to
which whale watching is an activity harmful to the whales themselves. Although other, and
perhaps greater, threats to whales and their habitats have been identified, most
participants in the workshop believed that better protection of whales would be achieved
relatively easily if whale watching were better regulated. The emphasis was on
regulations that would be simple to understand, follow, and enforce. It was therefore
agreed that minimum approach distances were required. However, because of the variability
from region to region in factors such as species of whale, numbers and types of vessels,
or importance of the area for feeding or breeding, participants stressed the need for the
regulations to be specific to each NMFS Region. A major concern was the difficulty of
ensuring compliance by private boaters. Workshop participants therefore concurred that
new regulations need to be combined with a vigorous public education effort.
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APPENDICES

APPENDIX A
Workshop Agenda

14-16 November 1988
Monterey, California
13 November 7:30 p.m. Reception at Monterey Bay Aquarium in conjunction with the
American Cetacean Society
DAY ONE: 14 November
08:00 Registration for Participants
08:30 Welcome and Opening Remarks: Steven L. Swartz, Center for Marine Conservation (CMC)
INVITED PRESENTATIONS

Moderator: Steven L. Swartz, CMC

THE VIEW FROM NATIONAL, MARINE FISHERIES SERVICE (NMES)

08:40 Charles Karnella Purpose and Objectives of the Workshop
NMFS, Washington, DC

09:00 Martin Hochman Legal Responsibilities Regarding
NOAA General Counsel Whale Watching

09:20 Regional Perspectives

For each region:
1. What are the unique characteristics of whale watching in the region?
2. What has been the traditional management approach?
3. Has that approach been successful?
4. What specifically need to be addressed to maintain a successful management

program?
Speakers:
Jim Lecky NMFS-Southwest Region -
Doug Beach NMFS-Northeast Region
Eugene Nitta NMFS-Pacific Area Office
Steve Zimmerman NMFS-Alaska Region
Sally Mizroch NMFS-Northwest Region

Charles Oravetz NMF'S-Southeast Region

10:30 Coffee Break
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Day One: 14 November Continued

11:00

11:20

11:40

12:00

WHALE WATCHING PROGRAMS AND OONCERNS

Tom Lewis
American Cetacean Society-L.A.

Leslie Shields
Cetacean Society International

Gary Vequist and Marvin Jensen
National Park Service

Lunch Break

Public Bducation Programs

Public Education and Whale Watching

Whale Watching in Southeast Alaska

Continuation of Invited Presentations

Moderator: Charles Karnella, NMFS Washington D.C.

14:00

14:20

14:40

15:00

15:20

15:40

16:00

16:20

16:40

Brian MacDonald and Doug Hall
New England Aquarium

Irene Osterman
Island Packers, Inc.

Phil Clapham
Center for Coastal Studies

Coffee Break

Margie Stinson
Fisherman's Landing

Jim Douglas
Cape Ann Whale Watch

Mike Bursk
Dana Wharf Sportfishing

Richard Osborne
The Whale Museum

Summary and Adjourn for Evening

Public Education Programs
Channel Islands Interpretive Programs

Whale Watching and Data Collection

Baja Lagoon Whale Watching Programs
New England Whale Watching
Response of Whales to Whale Watching in

Southern California

Whale Watching Trends and Killer Whale
Occurrence in Greater Puget Sound
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DAY TWO: 15 November

Continuation of Invited Presentations

Moderator: Sally Mizroch, NMFS National Marine Mammal Laboratory

09:00

09:20

09:40

09:55

10:10

10:20

10:40

11:00

11:20

11:40

12:00

Greg Johnston
Hawaii Whale Watch

Greg Kaufman
Pacific wWhale Foundation

Mark Ferrari
Center for Whale Studies

An Overview of Whale Watching in Hawaii

WHALE WATCHING AND THE WHALES: SCIENTIFIC PERSPECTIVES

Charles Mayo
Center for Coastal Studies

Peter Tyack
Woods Hole Oceanographic Inst.

Marilyn Dahlheim
National Marine Mammal
Laboratory

Peter Tyack
Woods Hole Oceanographic
Institution

Mason Weinrich
Cetacean Research Unit

Coffee Break

Scott Baker
National Cancer Institute

Steven L. Swartz
Center for Marine Conservation

Scott Kraus
New England Aquarium

Lunch Break

Harassment: Ethics and Definitions
Long-term Effects of Whale Watching on Whales

Responses of Gray Whale to Increased Noise
Levels in Mexico

Avoidance Characteristics of Bowhead Whales
and Migrating Gray Whales

Guidelines: How Well Do They Work for
Whales and Whale Watchers?

Behavioral Responses of Humpback Whales to
Vessels in Glacier Bay, Alaska

Response of Gray Whales to Whale Watching
in San Ignacio Lagoon, Mexico

Right Whales and Whale Watching in
New England
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PANEL. DISCUSSIONS

Moderator: Steven L. Swartz, CMC

13:30 EFFECTS OF WHALE WATCHING ON WHALES: Chair - Charles Mayo
15:30 Coffee Break

16:00 RESEARCH PROGRAMS AND NEEDS: Chair ~ Steve Katona

18:00 Adjourn for Dinner

Panel members meet to formulate recommendations from discussions

DAY THREE: 16 November

PANEL DISCUSSIONS CONTINUE

Moderator: Natasha Atkins, CMC
09:00 MANAGEMENT CONSIDERATIONS: Chair - Charles Karnella
10:30 Coffee Break
MANAGEMENT PANEL SUMMARY: Charles Karnella
12:00 Lunch Break

Panel members meet to formulate recommendations from discussions

SUMMARY DISCUSSION

Presentation of Panel Discussion Findings

Moderator: Steven L. Swartz, CMC

14:00 Effects Panel Report: Charles Mayo

14:10 Research Panel Report: Steve Katona
14:20 Management Panel Report: Charles Karnella

15:00 Open Discussion of Recommendations and Conclusions
from Panels

16:00 Workshop Adjourned
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PANEL NO. 1: THE EFFECTS OF WHALE WATCHING ON WHALES

1.

2.

Do we have an ethical responsibility to question whether we should undertake whale
watching programs: do such programs improve the situation for endangered species, or
do programs make their situation worse? If so, how?

How are whales affected by whale watching? What evidence is there that whale watching
has had, is having, or may have adverse effects on whales (e.g., altered behavior,
abandonment or avoidance of preferred feeding/breeding areas, interference with
breeding and feeding, etc.)?

How do the effects of whale watching vary by whale species, age/sex, and times of the
year?

What are the critical uncertainties regarding the impact of whale watching on whales
and their habitats?

Are there activities that should be restrained pending resolutions of uncertainties,
and should there be specific whale watching measures for each whale species, region,
and season?

How can research resolve uncertainties regarding the effects of whale watching on
whales? What research is needed?

Panel Members: Charles Mayo, Chair

Bob Bowman, Maine Whale Watch

Richard Osborne, The Whale Center

John Richardson, LGL Ecological Consultants
Peter Tyack, Woods Hole Oceanographic Inst.
Gary Vequist, National Park Service

PANEL NO. 2: RESEARCH PROGRAMS AND NEEDS

1.

2.

We have some information on the effects of whale watching on whales. 1Is this
information useful? What gaps in our knowledge remain?

How can further research fill these gaps? Can whale watching vessels/programs be used
for necessary research? Are independent research efforts needed?

What problems stem from combining commercial whale watching with research? Are.there
significant limitations on the types or quality of information that can be obtained?
Can such a combination lead to abuses?

Some measures (e.g. guidelines) have been developed to mitigate the impacts of whale
watching. How can research help to develop such measures, and how can research
evaluate the effectiveness of such measures?

Should whale watching vessels be organized to carry out dedicated studies one or two

days each year or season (similar to the Audubon Christmas Bird Count)? If so, what
types of studies would be most useful?
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6.

Given the answers to 1-5, what types of studies should be given priority attention?
How might these studies be accomplished?

Panel Members: Steve Katona, Chair

Scott Baker, Smithsonian Institution

Marilyn Dahlheim, NMFS Marine Mammal Laboratory
Paul Forestell, Pacific Whale Foundation

Debbie Glockner-Ferrari, Center for Whale Studies
Scott Kraus, New England Aquarium

Hans Neuhauser, The Georgia Conservancy

PANEL NO. 3: MANAGEMENT CONSIDERATIONS

l.

2.

What kinds of whale watching activities need to be managed to prevent possible
adverse impacts of whale watching on whales?

What mandatory and voluntary programs and steps have been taken to reduce the impacts
of whale watching on whales (Federal, State, private)? Can they be enforced, and do
they support the objectives of a management program for whale watching?

What if any additional steps are necessary or desirable, and how might these
additional measures best be implemented (e.g., through Federal regulations, voluntary
compliance, guidelines, directed public education programs, etc.)?

Should whale watching be a permitted activity? Should there be performance
requirements for operators (training)? Should education programs/natural history
components/naturalists be required?

Can education programs create an awareness of whale watching concerns that will help
to "manage" the public and industry, or allow the public and industry to "police"
themselves?

Panel Members: Charles Karnella, Chair

Aaron Avellar, Dolphin Fleet

Doug Beach, NMFS, Northeast Region

Diane McIntyre, American Cetacean Society
Ray Sautter, NMFS, Southwest Region
Margie Stinson, Fisherman's landing
Richard Ternullo, Sam's Sportfishing
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APPENDIX B

List of Workshop Participants and Observers
14-16 November 1988 Monterey, California

Natasha Atkins Philip J. Clapham
Center for Marine Conservation Center for Coastal Studies
1725 De Sales St., NW Box 826
Washington, D.C. Provincetown, MA 02657
Aaron Avellar Howard Clark
Dolphin Fleet Catalina Cruises / Crowley Maritime
2 Conway Street Pier 1 Berth 47-49
Provincetown, MA 02657 Long Beach, CA 90802
Scott Baker Miles Croom
Lab. of viral Carcinogenesis Gulf of the Farallones
Bldg. 560 Rm. 11-85 National Marine Sanctuary
National Cancer Institute Fort Mason Building 201
Frederick, MD 21701-1013 San Francisco, CA 94123
Gordon Barney Marilyn Dahlheim
Portuguese Whale Watch National Marine Fisheries Service
P.O. Box 1469 National Marine Mammal Laboratory
Provincetown, MA 02657 7600 Sand Point Way, NE Building 4
Seattle, WA 98115
Doug Beach
National Marine Fisheries Service Jim Darling
14 Elm St., Federal Bldg. West Coast Whale Research Foundation
Gloucester, MA 01930 2020 1040 West Georgia
Vancouver BC V6E 4H1
Bob Bowman , Canada
Maine Whale Watch
Northeast Harbor ME 04662 Ben Deeble
Greenpeace
Robert Brownell, Jr. 4649 Sunnyside Ave., N.
U.S. Marine Mammal Commission Seattle, WA 98103
P.O. Box 67
San Simeon CA 93452 Jim Douglas
Cape Ann Whale Watch
Mike Bursk 8 Summer Street, Apt. 415
Dana Wharf Sportfishing Gloucester, MA 01930
222 Delgado Road
San Clemente, CA 92672 Dave Duffus
University of Victoria
Carole Carlson Geography Department
International Wildlife Coalition P.O. Box 1700
320 Gifford Street Victoria, BC V8W 2Y2
Falmouth, MA 02540 Canada
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Patricia Carter

Protected Resources

National Marine Fisheries Service
1335 East West Highway

Silver Spring, MD 20910

Michael Ezekiel
Whale Center

3929 Piedmont Ave.
Oakland, CA 94611

Fred Felleman
4007 Latona Ave., NE
Seatlle, WA 98105

Mark Ferrari
Center for Whale Studies

233-B Fourth Ave,
Santa Cruz, CA 95062

Paul H. Forestell
University of Hawaii
Kealia Beach Plaza
101 N. Kihei Road
Maui, HI 96753

Adam Frankel

University of Hawaii/Kewalo Basin Lab

1129 Ala Moana Blvd.
Honolulu, HI 96814

Debbie Glockner-Ferrari
Center for Whale Studies
233-B Fourth Ave.

Santa Cruz, CA 95062

Doug Hall

New England Aquarium
Central wharf

Boston, MA 02110-3309

John E. Heyning
Los Angeles County
Museum of Natural History
900 Exposition Blvd.
Los Angeles, CA 90007

Keith Highley
Earthtrust

2500 Pali Highway
Honolulu, HI 96817
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Martin Hochman

Office of the General Counsel
NOAA

300 S. Ferry Street

Terminal Island, CA 90731

Marvin Jensen

Glacier Bay National Park
National Park Service
Gustavus, AK 99826

Greg Johnston

Hawaii Whale Watcher
225-2 Front Street
Lahaina

Maui, HI 96761

Charles Karnella

Protected Resources

National Marine Fisheries Service
1335 East West Highway

Silver Spring, MD 20910

Steven Katona
College of the Atlantic

Bar Harbor, ME 04609

Greg Kaufman

Pacific Whale Foundation
101 N. Kihei Road

Kihei, HI 96753

Scott D. Kraus

New England Aguarium
Central Whart

Boston, MA 02110-3309

James H. Lecky

National Marine Fisheries Service
300 S. Ferry Street

Terminal Island, Ca 90731

Tom Lewis

American Cetacean Society
2810 E. 57th St.

Long Beach, CA 90805



Jon Lien

Whale Research Group
Memorial University
230 Scio Rd.

St. Johns
Newfoundland AlC 587
Canada

Margaret Lorenz

Protected Resources

National Marine Fisheries Service
1335 East West Highway

Silver Spring, MD 20910

Arnold Lum

Sierra Club Legal Defense Fund, Inc.
Arcade Bldg.

212 Merchant Street

Honolulu, HI 96813

Brian MacDonald

New England Aquarium
Central Wharf

Boston, MA 02110-3309

Gene S. Martin

Office of the General Counsel
NOAA

1335 Bast West Highway

Silver Spring, MD 20910

Beth Mathews

West Coast Whale Research Foundation
980 E. 27th Ave,

Eugene, OR 97405

Charles Mayo

Center for Coastal Studies
Box 826

Provincetown, MA 02657

Diana McIntyre

American Cetacean Society
732 Cloyden Road

Palos Verdes, CA 90274

Dan McSweeney

West Coast Whale Research Foundation
Box 139

Holualoa, HI 96725
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Sally Mizroch

National Marine Fisheries Service
National Marine Mammal Laboratory
7600 Sand Point Way, NE

Seattle, WA 98115

Nina Morris

Cetacean Celebration
P.0O. Box 761
Langley, WA 98260

Hans Neuhauser

The Georgia Conservancy
711 Sandtown Rd.
Savannah, GA 31410

Eugene T. Nitta

Pacific Area Office

National Marine Fisheries Service
2570 Dole Street

Honolulu, HI 96822

Charles Oravetz

National Marine Fisheries Service
9450 Koger Blvd.

St. Petersburg, FL 33702

Richard W. Osborne

The Whale Museum

62 First St. N. /Box 945
Friday Harbor, WA 98250

Irene Osterman
Island Packers, Inc.
1800 Spinnaker Dr.
Ventura, CA 93001

Michelle Renkevens

Protected Resources

National Marine Fisheries Service
1335 East West Highway

Silver Spring, MD 20910

John Richardson

LGL Ecological Associates
22 Fisher St. Box 280
King City

Ontario LOG 1KO

Canada




Joe Salte

Enforcement Division

National Marine Fisheries Service
P.0. Box 1668

Juneau, AK 99802

Ray Sautter

Enforcement Division

National Marine Fisheries Service
P.0. Box 3344

Terminal Island, CA 90731

Frank Scheele

Hyannis Whale Watcher
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APPENDIX C

Summary of Actions Taken by NOAA General Counsel
on Whale Harassment Cases in California and Hawaii

CASE NAME

Tew

Toensmeyer

Muller

[a person]

[a person]

Weils

[a person]

Barach

PENALTY

$800.00 .

$400.00

$400.00

$600.00

$600.00

California Cases

DESCRIPTION OF CASE

Whale harassment with
inflatable boat on two
different dates. $400
each count. $400 paid
$400 suspended

Attempted to harass
"Humphrey" the humpback
whale in Sacramento River.
Settled for $200.

Whale harassment by
aircraft at Pt. Reyes.
Settled for $300.

Whale harassment by whale
watch boat off Pt. Reyes.
Prosecution declined for

insufficient evidence.

Whale harassment by
powered sailboat off San
Diego. Prosecution
declined for insufficient
evidence.

Whale harassment off San
Diego in Zodiac. Full
amount being collected.

Whale harassment off Pt.
Reyes in inflatable motor
boat. Prosecution
declined for insufficient
evidence.

Gray whale harassment by
small pleasure craft
witnessed by whale watch
vessel "OCEANSIDE 95."
Settled for $300.
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DATE OF
VIOLATION

01/05/85

11/03/85

01/25/86

01/10/87

02/01/87

02/01/87

03/28/87

01/31/88



Morina

Williams

$600.00
sailboat under power,
SCOTIA MIST, near
Oceanside, $450
settlement.

$600.00
COASTBUSTER, harassed
three northbound gray

whales near Palos Verdes

Peninsula,
hearing.

Awaiting

Gray whale harassment with

Recreational power boat,

01/31/88

02/13/88

1988 Hawaii Humpback Whale Distance Violation Cases *

RESPONDENT

[a person]

Guido
Kai Kanani,
Inc.

Olandesi

Priodhorsky

Russell
Iconoclast,
Ltd.

Troxel

Turner

FACTS

1/18/88: Operator of small
sailboat possibly within 50-
100 yards of humpbacks - Maui

2/15/88: Commercial whale
watch boat came within 35-40
yards of humpbacks - Maui

2/21/88: Operator of small
private boat came within 40
yards of humpbacks - Maui

2/8/88: Operator of small boat
came within 20 yards of
humpbacks - Maui

2/18/88: Charter fishing boat
came within 30 yards of
humpbacks in 300 yard zone -
Maui

3/6/88: Private boat within 50
yards of humpbacks - Maui

1/24/88: Kayak within 25-30
yards of humpbacks in 300 yard
zone - Maui

ACTION TAKEN

Dismissed -
insufficient
evidence

NOVA issued for
$400; settled
for $200

NOVA issued
for $250

NOvVAa issued for
$250; settled
for $187

NOVA issued
for $400

NOVA issued
for $250

NOVA issued for
$250; settled
for $187

* Penalties for these cases were assessed at one-half the normal
amount because 1988 was the first year of the distance regulations.
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RESPONDENT (S)

[a person]

[a person]

[a person]

{a person]

[a person]

RESPONDENTS

[a person]

fa person]

1986 Hawaii Humpback Whale Cases

FACTS

2/2/86: Operated sea kayak
within approx. 100 feet of
humpback whale in Maalaea Bay,
Maui. No evidence of
harassment.

2/1/86: Operator of commercial
whale watch vessel made
several approaches to
humpbacks in Maalaea Bay, at
times within B0 years. No
evidence of harassment.

1/19/86: Master of the cruise
ship S.S. INDEPENDENCE changed
course to observe humpback
whales off Maui. Approached
whales but no evidence of
harassment.

2/9/86: Boat operator
approached to within approx.
50 feet of 6-7 humpbacks in
Maalaea Bay. No evidence of
harassment.

1/19/86: Pilot of sightseeing
helicopter hovered over a
humpback whale at altitude of
100-500 feet, off Maui. No
evidence of harassment.

* % k X% %

FACTS

2/9/85: Two men in sea kayaks
approached within 30 yds. of
several whales off Maui,
attempting to photograph them.
No evidence of harassment.

2/3/85: Private boat followed
5 whales off Maui for 30
minutes, approaching within
20-80 yds. No evidence of
harassment.
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ACTION TAKEN

Dismissed

Dismissed

Dismissed

Dismissed

Dismissed

1977-1985 Hawaii Humpback Whale Cases

ACTION TAKEN

Dismissed

Dismissed



[a person]

fa person]

Cremer

Brown

[a person]

[a person]

[a person]

[a person]

Lee
Kenai Air

Bechtel

3/27/84: Sailboat approached

within 20 yds of 2 adults off
of Diamond Head. No evidence
of harassment.

2/5/84: Private boat
approached one adult very
closely. No evidence of
harassment.,

1/22/84: Private boat
approached within 20 yds. of 2
adults and a calf in Maalaea
Bay; harassment observed.

1/18/84: Private boat circled
within 30-40 yds of adult and
calf off Maui; harassment
observed.

2/23/83: Sailboat approached
close to adult and calf in
Maalaea Bay. Observed from
about 1 mile away through
spotting scope. No evidence
of harassment.

2/16/83: Commercial whale
watch vessel followed within
60-70 yds. of 2 adults for 10
minutes. No evidence of
harassment.

2/8/83: Small skiff approached
within 70-80 yds of several
whales off of Lahaina. No
evidence of harassment.

4/21/82: Sailboat closely
followed adult and calf in
Maalaea Bay. No evidence of
harassment.

3/8/82: One adult humpback
whale harassed by low-flying
helicopter off Hana, Maui.

3/13/81: Commercial whale
watch vessel ‘approached
humpbacks off Lahaina;
harassment observed.
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Dismissed

Dismissed

Warning issued

$400 penalty
assessed; case
settled for
$300

Dismissed

Dismissed

Dismissed

Dismissed

5400 assessed
against pilot
and company;

each settled

for S100

Warning issued



Baldwin

[a person]

Seskevics

Sweaney
Western
Helibirds

Hudnall

RESPONDENT

Stewart

Taylor

3/8/8l: Scuba instructor swam
out from dive boat toward an

adult and calf in Maalaea Bay.
Left area a short time later.

2/26/80: Sailboat approached
close to 6-8 whales in Auau
Channel, off Maui.

4/11/79: Hobie cat sailed
around 2 whales in Maalaea
Bay. Harassment observed.

12/1/77: Low flying helicopter
harassed an adult and calf in
Maalaea Bay.

1/14/77: Two persons in a
zZodiac chase and cut off pod
of 5-6 whales and approach
within 80 yds. in Maalaea Bay.

*x k k %k %
1985 Hawaii Dolphin Cases
FACTS
9/11/85: Jet skier chased

approx. 50 dolphins near Kaui.

8/12/85: Operator of
commercial whale watch vessel
chased approx. 50-60 dolphins
near Lanai.
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Warning issued

$400 assessed;
case dismissed

$100 assessed;
case settled
for $50

$1600 assessed;
case settled
for $800

51000 assessed;
case settled
for $150

ACTION TAKEN

NOVA issued for
$400; settled
for $300

NOVA issued for
$500; settled
for $375



APPENDIX D

Whale Swimming
Direction

No No

Head-On| Head-On
Approach | Approach

Stand-By { one @ldle Maximum
Zone Speed/ 3 Vessels

Whale Awareness Zone

No Excess Speed
No Sudden Course Change

Diagram of New England
Whale Watching Guidelines
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APPENDIX E

Interim Rule on Approaching
Humpback Whales in Hawaiian

Waters

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 222
{Docket No. 61096-7191)
Endangered Fish and Wildlife;

Approaching Humpback Whales in
Hawalian Waters

AGENCY: Nationa! Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Interim rule with request for
comment.

SUMMARY: NOAA is issuing an interim
rule that prohibits aircraft from
approaching closer than 1,000 feet from
a humpback whale, and prohibits
vessels or people from approaching
closer than 100 yards from a whale
except in cow/calf areas where the
epproach limit for persons and vessels is
300 yards. Because additional
restrictions on cow/calf areas have
been added in response to comments
received on the proposed rule, NOAA is
requesting further comment This rule
applies to all persons and vessels
operating within 200 miles of the
Hawaiian Islands. This action is
necessary to reduce the level of
disturbance experienced by humpback
whales from vessel trafTic.

OATES: The interim rule becomes
effective on December 23, 1987. The
public comment period on the addition
of restrictions in areas designated as

cow/calf waters will end on january 22,
1988.

ADDRESS: E.C. Fullerton, Regional
Director, Southwest Region, National
Marine Fisheries Service, 300 South
Ferry Street. Terminal Island, CA 90731,
Telephone: {213) 514-6201.

FOR FURTHER INFORMATION CONTACT:
Doyle E. Gates, Administrator, Western
Pacific Program Office, Southwest
Region, National Marine Fisheries
Service, 2570 Dole Street, Honolulu,
Hawaii 96822, Telephone: (808) 955-
8831; H.E. Witham, Senior Resident
Agent. Enforcement Division, Southwest
Region, National Marine Fisheries
Service, P.O. Box 50246, Honolulu,
Hawalii 96850, Telephone: (808} 541~
2727; or James H. Lecky, Wildlife
Biologist, Southwest Region, National
Marine Fisheries Service, 300 South
Ferry Street, Terminal Island, California
90731, Telephone: (213) 514-6664.
SUPPLEMENTARY INFORMATION:

Background

In 1970, the humpback whale was
designated as endangered under the
Endangered Species and Conservation
Act of 1969 (since superseded by the
Endangered Species Act of 1973 (ESA)).
In 1979, NMFS published a “Notice of
Interpretation” (NOI) to inform the
public of activities that could be
interpreted as harassment of whales.
The NOI contained guidelines for
approaching whales and praper conduct
of vessel operators when following or
watching whales. The guidelines were
not effective because vessel operators
frequently approached nearer than the
prescribed distance to view whales.

Since guidelines do not have the same
legal standing as regulations, NMFS has
had difficulty prosecuting violators.
Before NMFS can prosecute an
individual who fails to adhere to the
guidelines, it must be demonstrated that
an approach closer than the prescribed
distance resulted in a take as defined
under the ESA (i.e., harassment).
Demonstrating conclusively that a close
approach resulted in harassment of a
whale is difficult. Consequently, most
who fail to adhere to the guidelines are
not prosecuted, even though collectively
their actions are contributing to the
displacement of whales from nearshore
habitat.

To provide better protection of the
whales and to minimize the effects of
increasing vessel traffic on the whales,
NMFS has determined that a need for
regulations exists. On November 24,
1986, NMFS published a proposed rule
governing approach to humpback
whales in Hawaiian waters (51 FR
42271). This proposal prohibited vessels
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or people from approaching whales
closer than 1X vards and aircraft from
approaching within 1,000 feet of any
humpback whale.

The proposed rule differed from the
guidelines since it did not contain cow/
calf areas (also called calving/breeding
areas). Several commentors, including
the Marine Mammal Commission,
viewed this approach as relaxing the
protective standards established by the
guidclines. In response, NMFS reviewed
available information on the effects of
vessel traffic on whales and on the
distribution of whales in Hawaiian
walers and, based on results of this
review, decided to incorporate cow/calf
areas in the rule.

Although Forestell (1985) did not find
distinct cow/calf areas during aerial
surveys of humpback whale distribution.
he did find evidence that humpback
whales were being displaced by
increased vessel traffic. During aerial
surveys of humpback whales in 1976/77,
Herman et al. (1980) noticed few whale
sightings in the vicinity of Lahaina.

This was attributed to vessel traffic
that was centered in Lahaina. In 1985,
Forestell discovered that a similar
situation had developed in Maaleae Bay
near Keawakapu, Maui, and attributed
the few sightings to increased vessel
traffic in the area associated with the
construction of a boat launching ramp at
Keawakapu in 1983.

Researchers working from small boats
off south and west Maui commonly note
resting cows with calves (Glockner-
Ferrari and Ferrari 1985, 1987). Resting
behavior is presumed to occur in
nearshore waters to provide calves with
protection from offshore predators {large
sharks and toothed cetaceans) and to
minimize energy expenditure of
postpartum, lactating females and
nursing calves. Glockner-Ferrari and
Ferrari (1985) reported a decreasing
percentage of cow/calf pairs found near
shore off west Maui. In early 1987, they
reported that the trend was continuing.

NMFS believes that displacement of
cow/calf pairs may result in both
increased stress and increased
susceptibility to predation. Although
there is little information on the effects
of stress on cetaceans, inferences may
be drawn from information on other
mammalian taxa. Adverse effects of
stress demonstrated by some ungulate
{hoofed animals) populations include
weight loss, susceptibility to predation,
and reduced reproduction (Geist 1971;
Wallach and Boever 1983).

1t is questionable whether all species
of whales can avoid the effects of stress
by becoming accustomed to the
presence of increased vessel traffic.



Based on 25 years of observing whales
in Cape Cod waters, Watkins (1986}
believes that humpbacks have become
accustomed to vessel traffic and now
are attracted by vessel noise rather than
repelled as they had been in the early
years of his studies. Watkins also
documents that other species have not
become accustomed to vessel traffic
over the same time period and are still
repelled by vessel noise. Jones and
Swarlz (1984} indicate that gray whales
are able to habituate to the physical
presence, noise, and activities of whale
watching vessels and skiffs in San
Ignacio Lagoon, but gray whales
abandoned Guerro Negro Lagoon during
the years heavy barge traffic supported
a salt production operation in that
lagoon.

There are differing opinions
concerning the effects of human
activities on cetaceans. The evidence
that whales are changing their
distribution in Hawaii indicates that
they are not habituating to disturbance
associated with the increasing levels of
vessel traffic. Because of the low
population level of North Pacific
humpback whales, the potential adverse
effects of vessel traffic on the population
and the apparent displacement of cow/
calf pairs from nearshore habitat, NMFS
has concluded that the appropriate
management action is to require more
restrictive approach limits in areas
where cow/calf pairs are known to
occur. Therefore, NMFS has added to
the proposed rule the cow/calf areas
that were originally designated in the
NOL The approach limit in these areas
will be 1,000 feet for aircraft and 300
yards for vessels. Although the
environmental community supported
this change in comments on the
propased rule, the whale watching
community and other users did not have
an gpportunity to comment on the
designation of cow/calf areas.
Therefore, NMFS is publishing this as an
interim rule to give those groups, as well
as other interested parties, an
opportunity to comment.

Response tc Comments on the Proposed
Rule

Twenty-one organizations and
individuals provided written comments
on the proposed rule. Seven provided
testimony at a pblic hearing held on
December 15, 1986, in Lahaina, Maui,
Hawaii. Of the twenty-eight comments
and testimonies received, seven favored
the proposed regrlations as written. Ten
commenters s8aid that the proposed
regulations required clarification on the
issue of approack versus proximity to
whales. Four cormenters felt the
proposed regulations were unnecessary.

Seven stated that more rigorous
conservation measures were required.
The specific written and oral comments
requiring a response are summarized
below.

Comment: Seven commenters said
that the proposed regulations required
clarification on the issue of unintended
approaches, i.e., whales approaching
vessels closer than the prescribed limits.

Response: NMFS recognizes a
difference between approach and
proximity to humpback whales, and that
whales may approach vessels. The
proposed regulation clearly states that
approach (moving toward) within the
prescribed limits is prohibited. A vessel
would not ordinarily violate the
proposed regulation by inadvertently
being inside the prescribed limits. NMFS
Enforcement agents and NOAA General
Counsel will assess both the actions of
vessels and whales to determine if
intentional approaches have occurred. If
a motorized vessel is approached by
whales while inside the prescribed
limits, NMFS recommends that the
vessel operator shift into neutral (and
avoid revving the engine) until the
whales are observed outside the
prescribed limit. An operator of a sailing
vessel who finds the vessel within the
prescribed limits of a humpback whale
should take immediate steps to place the
vessel outside the prescribed limits.

Comment: Several commenters
expressed concern that the failure of
recent studies to identify distinct and
persistent calving and breeding areas
may reflect changes in the distribution
of whales brought about by vessel
disturbance. Thus, NMFS’ failure to
include designated calving and breeding
areas was perceived as inadequate
protection of important habitat.

Response: NMFS has reviewed
available information and agrees that
protection of known or previously
identified resting areas for cows with
calves may be warranted. Therefare,
NMFS has included in the interim rule
cow/calf areas in which greater
restrictions apply. Since designation of
these areas was not discussed in the
proposed rule (51 FR 42271), NMFS is
allowing a 80-day comment period to
provide the public with an opportunity
to express its views.

Comment: One commenter stated that
the number of harassment complaints
has decreased in recent years despite an
increase in registered vessels, and,
therefore, the current NOI was
adequate.

Response: The effectiveness of the
NOI was not judged by the number of
complaints received but by its apparent
utility in protecting whales. Available
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information indicates that there have
been some changes in the distribution of
whales in Hawaii and that disturbance
from vessel traffic may be a cause.
NMFS believes that the information on
changing distribution of whales
indicates that the NOI has not been
effective in protecting whales from
increasing levels of disturbance.

Comment: One commenter questioned
the different approach limits in Hawaii
and New England, pointing out that
NMFS' New England whale watching
guidelines recommend a 100 foot
approach limit.

Response: The Northwest Atlantic
stock of humpback whales, part of
which is subject to whale watching in
New England during the summer feeding
season, is estimated to be at or above its
initial (pre-exploitation) population size,
and available information indicates that
humpback whales off Cape Cod have
acclimated to the presence of vessels
(Watkins 1986). The North Pacific stock
of humpback whales, in contrast, is
thought to be at just 8 to 10 percent of its
initial size, and available information
suggests they are being displaced from
nearshore waters in Hawaii (Glockner-
Ferrari and Ferrari 1985 and 1987,
Forestell 1985). NMFS believes these
more restrictive measures are justified
in Hawaiian waters under the authority
of the ESA.

Comment: One commenter
recommended implementing restrictions
similar or identical to those in effect for
Glacier Bay, Alaska (a National Park
Service National Monument}. A permit
system for all vessels was suggested,
along with adoption of a 400 yard
approach limit in recognized calving and
breeding areas, and the prohibition of
cruise ships transiting ** * * through
major whale waters and nearshore off
Lahaina".

Response: NMFS believes providing a
buffer around the whales is a more
workable solution than attempting to
restrict the number of vessels statewide.
The National Park Service requires a ¥
nautical mile separation from humpback
whales in Glacier Bay. The available
information shows that humpback
whales respond to vessels at one to
several kilometers. There is little
information on behavioral changes at
distances between 0 and 1 kilometer.
NMFS believes that adding the force of
regulations to the existing guidelines
will provide adequate protection to
humpback whales in Hawaiian waters.
NMFS will continue to monitor the
situation in Hawaii to determine if
additional protective measures are
necessary.



Currently NMFS does not perceive
cruise ships to be a problem. Cruise
ships transiting Hawaiian waters spend
the majority of their time in waters
deeper than 100 fathoms where
encounters with whales are unlikely.

Comment: Several commenters
questioned the ability of NMFS to
“* * * monitor the effects of all
activities occurring in close proximity to
whales to determine if additional
measures are necessary * * *."

Response: NMFS agrees that a
comprehensive humpback whale
management effort is needed. We are
developing a recovery plan for
humpback whales which will include
programs to monitor the status of the
population and identify management
needs.

Comment: One commenter criticized
NMFS for short-sightedness in stressing
enforcement activities over public
education and research.

Response: NMFS has conducted a
public education program in Hawaii
since 1979. The research information on
changing distribution of whales
indicates that the public education
program has not been effective. NMFS
will maintain its public education
program and expects the regulations to
supplement the education program.
Coordination of permitted research
activities by the Western Pacific
Program Office will allow NMFS access
to the most recent information collected
in each whale season.

Comment: Two commenters noted the
apparent disparity in findings by whale
researchers in New England, Alaska,
Hawaii, and Mexico.

Response: NMPS acknowledges the
different conclusions of researchers.
Information from the New England area
suggests that some species of whales
may be becoming accustomed to vessel
traffic. Researchers in Mexico found
that gray whales abandoned a major
calving lagoon in response to increased
commercial shipping and dredging
activities, and returned when the
activities ceased. In Southeast Alaska
and Hawaii, researchers found
significant short term behavioral
changes in relation to vessel activity.
This ambiguity in the data indicates that
a conservative approach should be
taken in Hawaii.

Comment: One commenter stated that
there is little hard scientific evidence to
indicate that users of Hawaiian waters
are having a negative impact on the
reproductive fitness of North Pacific
humpback whales.

Response: NMFS acknowledges that
long term studies in this area are
needed. However, the absence of
definitive long term research results

does not preclude the adoption of
protective measures. The ESA requires
NMFS to use the best available
information in managing protected
species. In this case, the information
reviewed by the NMFS indicates that
whales are being displaced from a
portion of their habitat. Although no
information on reproductive fitness is
available, habitat loss usually results in
reduced fitness. Therefore, NMFS
believes there is sufficient information
available to support this action.

Comment: One commenter stated that
the proposed regulations appear to
*¢ * * target the whale watching industry
as the culprits and primary reason for
the creation of said regulations”.

Response: NMFS discussed the
benefits derived from whale watching in
the preamble to the proposed rule and
stated its intent to provide an
opportunity for that industry to
continue. NMFS also stated that the vast
majority of vessel traffic in Hawaii is
not engaged in commercial whale
watching. The regulation will apply
equally to all water users..

Comunent: One commenter suggested
that Federal activities, including military
activity which may adversely affect
humpback whales, be prohibited by
regulation.

Response: NMFS routinely consults
with Federal agencies in its Endangered
Species Act section 7 consultation
process to ensure that federally funded
or permitted activities are not likely to
jeopardize the continued existence of
humpback whales.

Comment: The U.S. Navy stated that
Naval ships on maneuvers may violate
the proposed regulations
unintentionally, and suggested
prohibiting only “intentional”
approaches within 100 yards.

Response: NMFS will consult with the
Navy, as appropriate, to ensure that
activities are not likely to jeopardize the
continued existence of humpback
whales. The proposed regulation
recognizes that vessel traffic may have
adverse effects on whales. Naval
vessels will be subject to the regulation
just as all other vessels will be. NMFS
enforcement agents and NOAA
attorneys will assess both the actions of
vessels and whales in determining if
violations have occurred and whether
prosecution is warranted under the
circumstances.

Comment: One commenter
recommended prohibiting jet ski and
parasail activity in areas where cow/
calf pairs have been commonly
observed.

Response: Jet skis, parasails, and all
other types of water craft are bound by
the regulation. NMFS is not aware of
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any studies that indicate parasail or jet
ski activities result in greater adverse
reaction by whales than other vessel
traffic. It is possible that constant noise
associated with high speed traffic could
present an effective acoustic and visual
barrier. NMFS believes that constant,
high-speed surface activity is a potential
problem, and will continue to work with
state agencies and private operators to
address this issue.

Comment: Two commenters
questioned the effectiveness of the 1.000
foot approach limit for aircraft in
preventing harassment of whales, and
suggested that greater limits be
established.

Response: Most aerial surveys of
cetaceans are conducted between 500
and 1,000 feet. In most instances, passes
at 1,000 feet do not result in noticeable
behavior changes. Although continual
hovering by a large, or unusually noisy
helicopter at an altitude over 1,000 feet
may result in an obvious behavior
change in a whale, such an action is
covered by section D(a)(4) of the interim
regulation which prohibits the disruption
of normal behavior.

Comment: One commenter stated that
the proposed regulation reduces the
horizontal distance limit for aircraft to
100 yards.

Response: The proposed regulation
clearly states that it would be prohibited
“* * * to operate any aircraft within
1,000 feet of any humpback whale™".
This, in effect, creates a 1,000 foot aerial
dome over a whale.
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Classification: Applicability of Other
Laws, Regulations and Requirements

NMFS has prepared an environmental
assessment in which it determined that
approval and implementation of the
proposed rule would not significantly
affect the quality of the human
environment, and that the preparation of
an environmental impact statement
would not be required by section 102(2)
of the National Environmental Policy
Act or its implementing regulations.

The NOAA Administrator determined
that this rule is not a “major rule” under
Executive Order 12291 and that the
proposed action will not result in (1) an
annual effect on the economy of $100
million or more; (2) a major increase in
cost or prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S. based enterprise to
compete in domestic or export markets.

The General Counsel of the
Department of Commerce has certified
to the Small Business Administration
that this action will nothavea
significant impact on a substantial
number of small entities, and there will
not be a difference in degree of impact
due to varying sizes of business

-affected.

This rule does not contain a collection
of information requirement for purposes
of the Paperwork Reduction Act.

List of Subjects in 50 CFR Part 222

Endangered and threatened wildlife,
Administrative practice and procedure,
Exports: Fish, Imports: Marine
mammals.

Dated: November 17, 1987,

Bill A. Powell,

Executive Director, National Marine
Fisheries Service.

For the reasons set forth in the
preamble, Title 50, Chapter II, Part 222
of the Code of Federal Regulations is
amended as set forth below.

PART 222—[AMENDEC]

1. The authority citation for Part 222
continues to read as follows:

Authority: 16 U.S.C. 1531-1543.

-2, Subpart D—Incidental Capture of
Endangered Sea Turtles, consisting of
§ 222.41, is redesignated as Subpart E.

3. A new Subpart D consisting of
§ 222.31 is added, to read as follows:

Subpart D—Special Prohibitions

Sec.
222,31 Approachine humpback whales in
Hawaii.

Subpart D—Special Prohibitions

§222.31 Approaching humpback whales in
Hawail.

(a) General: Except as provided in
§§ 222.23 through 222.28 (Scientific
permits) and paragraph (b) of this
section it is unlawful for any person
subject to the jurisdiction of the United
States to commit, to attempt to commit,
to solicit another to commit, or to cause
to be commiitted, within 200 nautical
miles of the Islands of Hawaii, any of
the following acts with respect to
humpback whales (Megaptera
novaeangliae):

(1) Operate any aircraft within 1,000
feet of any humpback whale; or

{2) Approach by any means, within
100 yards of any humpback whale; or
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(3) Cause a vessel or other object to
approach within 100 yards of a
humpback whale; or

(4) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission. A disruption of normal
behavior may be manifested by, among
other actions on the part of the whale, a
rapid change in direction or speed;
escape tactics such as prolonged diving,
underwater course changes, underwater
exhalation or evasive swimming
patterns; interruptions of breeding,
nursing, or resting activities; attempts by
a whale to shield a calf from & vessel or
human observer by tail swishing or by
other protective movements; or the
abandonment of a previously frequented
area,

(b) Cow/calf waters. Except as
provided in §§ 222.23 through 222.28
(Scientific permits}, it is unlawful for
any person subject to the jurisdiction of
the United States to commit, to solicit
anather to commit, to attempt to commit,
to solicit another to commit, or to cause
to be committed, while in waters
designated as cow/calf waters, any of
the following acts with respect to
humpback wheles (Megaptera
novaeangliae):

(1) Approach by any means within 300
yards of any humpback whale; or

(2) Cause a vessel or other object to
approach within 300 yards of a
humpback whale; or

{3) Operate any aircraft within 1,000
feet of any humpback whale.

{c) The following areas are designated
as cow/calf waters:

(1) Adjoining the island of Lanai—all
waters within two miles of the mean
high-water line along the north and east
between lines extending perpendicular
from the coast from Kaena Point to
Kamaiki Point;

{2) Adjoining the island of Maui—all
waters inshore of a straight line drawn
between Hekili Point and Puu Olai.

[FR Doc. 87-26809 Filed 11-20-87; 8:45 am}
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