UNITED STATES )

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

| pIvVISION oF

© {RKET REGULATION

January 22, 2007

Domenick Pugliese, Esq.

Paul, Hastings, Janofsky and Walker LLP
75 E. 55th Street

New York, NY 10022

Re:  HealthShares Emerging Cancer Excha nge-Traded Fi umi and HealthShares
Cardio Devices Exchan ge-Ti raded Fund
File No. TP 07-31

Dear Mr. Pugliese:

- In your letter dated January 17, 2007", as supplemented by conversations with the staff of
the Division of Market Regulation (“Sta.ff’ ’), HealthShares, Inc. (the “Company”) on behalf of
itself, the HealthShares Emerging Cancer Exchange-Traded Fund and HealthShares Cardio
Devices Exchange-Traded Fund (“the Funds”), the New York Stock Exchange, and any other

- Exchange on which the HealthShares may subsequently trade, and persons or entities engaging
in transactions in the HealthShares, requests exemptive, interpretive, or no-action advice
regarding Rules 10a-1, 10b-17, 14e-5 under the Exchange Act, Rules 101 and 102 of Regulation
M, and Rule 200(g) of Regulation SHO, in connection with secondary market transactions in
HealthShares on the New York Stock Exchange or on any other Exchange on which the
HealthShares may subsequently trade, and the creation and redemptlon of Creation Units of the
Funds.

_ HealthShares, Inc. is an open-end management investment company that was organized
as a Maryland corporation on February 8, 2006. HealthShares, Inc. has filed a registration
statement for the Funds with the Commission, which was declared effective by the Commission
on January 12, 2007.2 Each Fund will invest at least 90% of its assets in the common stocks of

~ companies in the Underlying Index (or in American Depositary Receipts or Global Depositary

~ Receipts based on securities of international companies in the Underlying Index). Each Fund
will attempt to replicate the Underlying Index by matching the weighting of securities in its

- portfolio with such securities’ weightings in the Underlying Index. The investment objective of

. We have enclosed a photocopy of your letter. Each defined term in this letter has the same meaning as -

defined in your letter, unless we note otherwise.

o File Nos. 333-131842 and 811-21855. |
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each Fund is to provide investment results that, before expenses, correspond generally to the total
return of the relevant Index.>

Response:

Rule 10a-1

Rule 200 of Regulation SHO defines "short sale" and Rule 10a-1 under the Exchange Act
governs short sales generally. Paragraph (a) of Rule 10a-1 covers transactions in-any security
registered on a national securities exchange, if trades in such security are reported in the
consolidated transaction reporting system, and prohibits short sales with respect to these
securities unless such sales occur on a "plus tick," (that is, a price above the price at which the
immediately preceding sale was effected), or "zero-plus tick," (that is, at the last sale price if it
was higher than the last different price). Rule 10a-1 is designed to prevent the market price of a
stock or other "reported security,” as defined in Rule 11Aa3-1(a)(4) under the Exchange Act,
from being manipulated downward by unrestricted short selling.

On the basis of your representations and the facts presented, in particular the composite
and derivative nature of HealthShares, it would not appear that trading in HealthShares would be
susceptible to the practices that Rule 10a-1 is designed to prevent. In particular, the Company
anticipates that the market value of HealthShares will rise or fall based on changes in the net
asset value of the component securities of the Underlying Indices and supply and demand.
Accordingly, the Commission hereby grants an exemption from Rule 10a-1 to permit sales of
HealthShares without regard to the "tick" requirements of Rule 10a-1.

We note that the exemption from Rule 10a-1 would not apply to secondary market
portfolio sales of component securities made in connection with the redemption of the
HealthShares. In addition, this exemption is contingent upon the Funds maintaining at least 20
component stocks.

Rule 200(g) of Regulation SHO

Rule 200(g) of Regulation SHO provides that a broker-dealer must mark all sell orders of
any equity security as "long," "short," or "short exempt." Rule 200(g)(2) requires that a short
- sale order must be marked "short exempt" if the seller is relying on an exception from the tick
test of Rule 10a-1 of the Exchange Act or any short sale price test of any exchange or national
securities association.

Accordingly, in conjunction with the exemption granted above to permit sales of
HealthShares without regard to the “tick” requirements of Rule 10a-1, on the basis of your
representations and the facts presented, and without necessarily concurring in your analysis, the

’ The HealthShares™ Emerging Cancer Exchange-Traded Fund tracks the performance of the

HealthShares™ Emerging Cancer Index and the HealthShares™ Cardio Devices Exchange-Traded Fund tracks the
performance of the HealthShares™ Cardio Devices Index.
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Staff will not recommend to the Commission enforcement action under Rule 200(g) of
Regulation SHO if a broker-dealer marks "short," rather than "short exempt," a short sale that is
effected in HealthShares, subject to the following conditions:

i.  For each exempt short sale, the various market centers that execute such sales have
instituted procedures to "mask" the short sale character of the transaction so that they are
executed as short exempt;

ii.  Such market centers monitor on a regular basis to confirm that any such product or
transaction continues to meet the conditions for the exemptive relief and re-institute the
price test for any product or transaction that fails to satisfy such conditions;

iii. A broker-dealer executing exempt short sales will mark such sales as "short," and in no
event will such sales be marked "long;" and

iv.  The market centers will maintain an audit trail of all such trade executions, which is
capable of being produced and subject to review upon request by the Commission and
other appropriate regulatory authorities.

Regulation M

Redeemable securities issued by an open-end management investment company are
excepted from the provisions of Rule 101 and 102 of Regulation M. The Commission granted
the Company exemptions from certain provisions of the Investment Company Act of 1940 in
order to permit the Company to register as an open-end investment company and to issue shares
that are redeemable only in Creation Unit size aggregations of HealthShares.

Rule 101 of Regulation M

Generally, Rule 101 of Regulation M is an anti-manipulation regulation that, subject to
certain exemptions, prohibits any "distribution participant” and its "affiliated purchasers" from
bidding for, purchasing, or attempting to induce any person to bid for or purchase any security
which is the subject of a distribution unt11 after the apphcablc restricted period except as
specifically permitted in the Regulat:lon . The provisions of Rule 101 of Regulation M apply to.
underwriters, prospective underwriters, brokers, dealers, or other persons who have agreed to
part101pate or are part101patmg in a distribution of securities.

On the basis of your representations and the facts presented, particularly that the
Company is a registered open-end management investment company that will continuously
redeem at net asset value Creation Unit size aggregations of HealthShares; and the secondary
market price of the HealthShares should not vary substantially from the net asset value of such
HealthShares, which is based on the value of the component securities in the underlying Index
and will be computed on a daily basis, the Staff hereby confirms that the Company is excepted
under paragraph (c)(4) of Rule 101 of Regulation M, thus permitting persons who may be

4 17 CFR 242.101.
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deemed to be parthtpatmg in a distribution of HealthShares to bid for or purchase HealthShares
during their participation in such distribution.’

The Staff also confirms the mterpretation of Rule 101 of Regulation M that a redemption
of Creation Unit size aggregations of HealthShares and the receipt of component securities in
exchange therefor by a participant in a distribution of HealthShares would not constitute an
"attempt to induce any person to bid for or purchase a covered security, during the applicable
restricted period" within the meaning of Regulation M, and therefore would not violate
Regulation M.

Rule 102 of Regulation M

Rule 102 of Regulation M prohibits issuers, selling security holders, or any affiliated
purchaser of such person from bidding for, purchasing, or attempting to induce any person to bid
for or purchase a covered security during the applicable restricted period in connection with a
distribution of securities effected by or on behalf of an issuer or selling security holder. Rule 100
of Regulation M defines "distribution" to mean any offering of securities that is distinguished
from ordinary trading transactions by the magnitude of the offering and the presence of special
selling efforts and selling methods.

On the basis of your representations and the facts presented, particularly that the
Company is a registered open-end management investment company that will redeem at net asset
value Creation Units of HealthShares, the Staff hereby confirms that the Company is excepted
under paragraph (d)(4) of Rule 102 of Regulation M, thus permitting the Funds to redeem
HealthShares during the continuous offering of HealthShares.

Rule 14e-5

Rule 14e-5 under the Exchange Act, among other things, prohibits a person making a
tender offer or exchange offer for any equity security from directly or indirectly, purchasing or
arranging to purchase any subject or related securities except as part of the offer, from the time
the offer is publicly announced until its expiration.

5

We note that Regulation M does not prohibit a distribution participant and its affiliated purchasers from
bidding for and purchasing component stocks in accordance with the exceptions contained in paragraphs (b)(6) and
(c)(1) of Rule 101. Rule 101(b)(6)(i) excepts basket transactions in which bids or purchases are made in the
ordinary course of business in connection with a basket of 20 or more securities in which a covered security does not
comprise more that 5% of the value of the basket purchased. Rule 101(b)(6)(ii) excepts adjustments to such a basket
made in the ordinary course of business as a result of a change in the composition of a standardized index. Also,
Rule 101 (c)(1) excepts transactions in actively-traded securities, that is, securities that have an average daily trading
volume value of at least $ 1 million and are issued by an issuer whose common equity securities have a public float
value of at least $150 million; provided however, that such securities are not issued by the distribution participant or
an affiliate of the distribution participant.



Domenick Pugliese, Esq.

Paul, Hastings, Janofsky and Walker LLP
January 22, 2007

Page 5 of 6

Rule 14e-5 explicitly includes dealer-managers within the rule's definition of "covered
person." Accordingly, while acting as dealer-manager of a tender offer for a component stock, a
dealer-manager is prohibited from purchasing or arranging to purchase that component stock
until the expiration of the offer.

On the basis of your representations and the facts presented, particularly that purchases or
redemptions of HealthShares would not appear to result in the abuses at which Rule 14e-5 is
directed, and that any bids or purchases by dealer-managers would not be effected for the
purpose of facilitating a tender offer, the Commission hereby grants an exemption from Rule
14e-5 to permit any person acting as dealer-manager of a tender offer for a component stock to:
(1) redeem HealthShares in Creation Unit size aggregations to the Company for component
stocks that may include a security subject to the tender offer; and (2) purchase HealthShares
during such offer.

Rule 10b-17

Rule 10b-17, with certain exceptions, requires an issuer of a class of publicly traded
securities to give notice of certain specified actions (for example, a dividend distribution, stock
split, or rights offering) relating to such class of securities in accordance with Rule 10b-17(b).

On the basis of your representations and the facts presented, particularly that the
Commission has determined to grant an exemption from the Investment Company Act of 1940 to
register the Trust as an open-end management investment company notwithstanding the fact that

it issues HealthShares with limited redeemability, the Commission hereby grants an exemption
from the requirements of Rule 10b-17 to the Trust with respect to transactions in HealthShares.’

The foregoing exemptions from Rules 10a-1, 10b-17, 14e-5 under the Exchange Act,
interpretations of Rules 101 and 102 of Regulation M, and no-action positions taken under
Regulation SHO are based solely on your representations and the facts presented to Staff, and are
strictly limited to the application of those rules to transactions involving the HealthShares under
the circumstances described above and in your letter. Such transactions should be discontinued,
pending presentation of the facts for our consideration, in the event that any material change
occurs with respect to any of those facts or representations. Moreover, the foregoing exemptions
from Rules 10a-1, 10b-17, and 14e-5 under the Exchange Act, interpretations Rules 101 and 102
of Regulation M and no-action positions taken under Regulation SHO are subject to the

S The Staff also confirms ifs no-action position under Rule 14e-5 when a broker-dealer (including a member

or member organization of the AmEx or other national securities exchange), acting as a dealer-manager of a tender
offer for a component stock, purchases such component stock in the secondary market for the purpose of tendering
them to purchase a Creation Unit size aggregation of Shares, if such transactions are effected as adjustments to such
abasket in the ordinary course of business as a result of a change in the composition of the relevant index.

7 We also note that compliance with Rule 10b-17 would be impractical in light of the nature of the Funds.
This is because it is not possible for the Trust to accurately project ten days in advance what dividend, if any, would
be paid on a particular record date.
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condition that such transactions in HealthShares, any component security, or any related

securities are not made for the purpose of creating actual, or apparent, active trading in or raising
or otherwise affecting the price of such securities.

These exemptions, interpretations, and no-action positions are subject to modification or
revocation if at any time the Commission or Staff determines that such action is necessary or
appropriate in furtherance of the purposes of the Exchange Act. In addition, persons relying on
these exemptions, interpretations, and no-action positions are directed to the anti-fraud and anti-
manipulation provisions of the Exchange Act, particularly Sections 9(a), 10(b), and Rule 10b-5
thereunder. Responsibility for compliance with these and other provisions of the federal or state
securities laws must rest with persons relying on these exemptions, interpretations, and no-action
positions. . The Staff expresses no. view with respect to other questions that the proposed
transactions may raise, including, but not limited to, the adequacy of disclosure conceming, and
the applicability of other federal and state laws to, the proposed transactions.

For the Commission, by the Division of Market
Regulation, pursuant to delegated authority,

James A. Brigagliano
Associate Director
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Washington, DC. ‘Office of Trading Practices and Processing Bk
 Division of Market Regulation
Securities and Exchange Commission
160 F Street, N.E.
Washington, DC 20549-1001

Re:  Request for Exemptive, Intetpretive and No-Action Relief from Rules 10a-1; 10b-
17; and 14e-5 under the Securities Exchange Act 0f 1934, as amended (the “Ex-
change Act”); and Rules 101 and 102 of Regulation M and Rule 200(g) of Regula-
tion SHO promulgated under the Exchange Act: HealthShares™, Inc. — Health-
Shares™ Emerging Cancer Exchange-Traded Fund and HealthShares™ Catdio
Devices Exchange-Traded Fund.

Dear Mr. Brigagliano:

HealthShares™, Inc. (the “Company”) is an open-end management investiment
company that was organized as a Maryland cotpotation on Februaty 8, 2006. The Com-
pany has registered 20 investment series and plans to offer more series in the re. This
lettet is'submitted on behalf of the fo]lov,mg twio HealthShares™ fund pmtf slios: (each, a
“Fund” and collectively, the “Funds”) : HealthShares™ Emerging Cancer E.xchange—
Ttaded Fund and HealthShares™ Casdio Dévices Exchange-Traded Fund. The shates of
each Fund are referred to herein as “HealthShates™.”

The Company has fileda registration statement for the Funds' with the Commission in.
otder to register the Funds and their HeéalthShares™ under the 1940 Act and the Securi-

' The Company is registered unider the Investment Company Act of 1940, as amended
(the “1940 Act™). On February 14, 2006, the Company filed with the Securities and Ex-
change Commission (the “Commission”) a Registration Statement for the Funds on Form
N-1A under the Securities Act of 1933, as amended, and under the 1940 Act relating to
the Funds (File Nos. 333-131842 and 811-21855) (the “Registration Statement”). The

! Registration Statement was declared effective by the Commission on January 12, 2007.

LEGAL_US_E-# 70867520.10
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ties Act of 1933, as amended (“Secutities Act”). Such registration statement was declared
effective by the Conumssmn on January 12, 2007. The Company intends to list the
HealthShates™ of the Furids on the Neiwv Yotk Stock Exchange (the “NYSE”) in accor-
dance with NYSE Rules 703. 161 and 1100°. -

On Match 1, 2006 the Company filed with the Commission an application under Sec-
tion 6(c) of the 1940 Act and on August 23, 2006 the Company filed with the Commission
an Amended and Restated application under Section 6(c) of the 1940 Act, for an exemp-
tion from Sections 2(2)(32), 5() (1), 22(d) and 24(d) of the 1940 Act and Rule 22c-1 under
the 1940 Act, and under Sections: 6(c) and 17(b) of the 1940 Act foran. exemption from
Sections 17(a)(1) and (2)22) of the 1940 Act, File No. 812-13264 (the “Application”). An
order (the “Order”) granting the relief requested in the apphr:atton was issued by the
Commission on December 7, 2006 (IC-27549). The Order permits the Company to offer
the Funds. On May 2, 2006, the Company filed with the Commission a second applica-
tion under 6(c) of the 1940 Act for an exemption from Section 12(d) (1)(A) and (B) of the
1940 Act, and under 6(c) and 17(b) of the 1940 Act for an exemption from Sec-

tions 17(:1)(1) and (2) of the 1940 act, File No. 812-13288 (the “Second Application,” and
together with the Application, the “Applications”). The Second Apphcatlon will permit
(i) tegistered open-end management investment compames and unit investment tmsts
(“Purchasing Funds™) that are:not part of the same “group of investment companies” a

the Company within the meaning of Section. 12(d){1)(G)(ii) of the 1940 Act; and that are
not sponsored or advised by-the-_-Adv:iso: (deﬁned h-éi':e-iﬁ)? or anen tity controlling, con-
trolled by or under common control with the Advisor to-acquire, and the Company, prin-
cipal underwriter and certain broker-dealers to sell, HealthShates™ beyond the limits of
Sections 12(¢)(1)(A) and (B) of the 1940 Act, and (ii) Putchasing Funds to’ engage in cer-
tain purchase and redemption transactions in Creation Unit Aggregations (defined herein)
ditectly with:a Fund that might otherwise be prohibited by Section 17(a) of the 1940 Act.

asset values ( ‘NAVS ’) Each Fund will i issue and redcem HealthSha:esTM at thelr NAVS
only in aggregations of a specified number of HealthShares™, as further discussed below..
Given the opportunities for arbitrage, it is not anticipated that any deviation between
market price and NAV will be material.

> The Funds meet the listing standards of Rule 703.16 of the NYSE Listed Company
Manual, as amended, See SEC Rel. 34-55113.

? If HealthShares™ also trade on a hational securities exchange (an “Exchange”) regis-
tered with the Commission or the Nasdaq Stock Market, Inc. (the “Nasdaq”) pursuant to
unlisted trading ptivileges, such trading will be conducted pursuant to self-regulatory ot-
ganization rules that have become effective pursuant to Exchange Act Section 19(b).

LEGAL_US_E # 70867520,10
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In-connection with the secondary matket trading of those HealthShates™ to be offered
by the Company, the Company, on behalf of itself, the NYSE, and persons or entities en-
gaging in transactions in' HealthShates™ (collectively, the “Applicants”), as the case may
be, hereby request that the Commission and its staff (the “Staff”) grant the appropriate
exemptive, interptetive and no-action telief from Rules 10a-1, 10b-17-and 14¢-5under the
Exchangc Act, and Rules 101 and 102 of Regulation M, and Rule. 200(g) of Regulation
SHO (“Re gulation SHO' ”) under the Exchange Act, in connection with secondary market
transactions in HealthShares™ on the N'YSE, ot any other Exchange on which the.
HealthShates™ may subsequcntty trade; and the creation or redemption of Creation Unit
Aggtegations (as defined below in Part ILA) of HealthShares™. The Commission-and
Staff have previously granted such relief to othet cxchange—traded funds (“ETFs”) not
related to the Company thtough a series of letters.*

* See Letters from James A. Brigagliano, Division of Market Regulation to: (1) Jack P,
Drogin, dated August 4,2005, File No. TP05-88, for iShares MSCI EAFE Growth Index
Fund and iShares MSCI EAFE Value Index Fund (relicf identical to the relief requested
by this letter); (2) Stuart M. Strauss, dated October 25, 2005, File No. TP 06-07, for the
PowerShares Lux Nanotech Portfolio;; (3) Kathleen H. Moriarty, dated Match 9, 2005, File
No. TP04-19, for the Vanguard Emerging Matkets Stock Index Fund, Vanguard Euro-
pean Stock Index Fund and Vanguard Pacific Stock Index Fund; (4) Stuart M. Strauss,
dated Mazch 2, 2005, File No. TP05-15, with tespect to PowerShates WilderHill Clean
Energy l’ortfoha Fund; (5) Tra Hammerman, dated Januaty 3, 2005, File No, TP-05-11
(for letters (2) through (5), relief granted from Regulation SHO (identcal to the relief
from Regulation SHO requested by this letter) with regard to exchange-traded funds that
had previously been granted an exemption from 2 price teat); (6) Jack P. Drogin, dated
Octobet 8, 2004, File No. TP04-33, for the iShares FTSE/Xinhua China 25 Index Funds
(for letters (6) through (16), relief is subsl:anl:la]ly similat to: the rehef requested by this let-
ter); (7) Jack P. Drogin, dated September 25, 2003, File No, TP03-118, for the:iShaites
Lehman U.S. Treasury Inflation Protected Securities Fund and iShares Lehman US. Ag-
gregate Bonid Fund (this letter did not seek relief under Rule 14¢-5); (8) W- Joha Mch:re,
dated July 25, 2002, File No. TP02-81, for the iShares 1-3 Year Treasury Index Fund,
i-Shares 7-10 Year Treasury Index Fund, iShares 20+ Year Treasury Index Fund, iShares
Treasury Index Fund, iShares Government/Credit Index Fund, iShates Lehman Corpo-
rate Bond Fund and iShares Goldman Sachs InvesTop Corporate Bond Fund (this letter
did not seek relief under Rule 14e-5); (9) Donald R. Crawshaw; dated October 26, 2001,
File No. TPO1-236, for the iShates, Inc. MSCI Index Funds (ACFE, ACW, EMF,
EMLA, Europe, Pacific, and Israel); (10) W. John McGuire, dated October 19, 2001 File
No. TP02-07, for the zShsu:es S&P Latin America 40 Index Fund and the iShates
S&:P/Tokyo Stock Price Index (“TOPIX”) Index Fund; (11) W. John McGuire, dated
August 15, 2001, File No. TP01-160, for the iShates MSCI EAFE Index Fund;

(12) W. John Mch.re dated July 10, 2001, File No. TP01-161, for the LShares_ Goldman

(con’t...)
LEGAL_US_E# 70867520.10
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On October 24, 2006, in a letter issued to PowerShares Exchange-Traded Fund Trust™

(the “PowerShares Letter”), the Commission granted relief with respect to the afotemen-
tioned Exchange Act provisions and rules thereunder. This relief supetcedes relief that
had been preuously granted to'the American Stock Exchange, LLC (‘AMEX”). ETFs
listed and traded on an Exchangc may rely upon the relief g:autcd in the PowerShares Let-
ter without the submission of 4 1934.Act exemptive/no-action request if such ETFs meeét
certain conditions, including the following: (a)at least 70% of the ETF must be.com-
prised of component stocks thathave a minimum average daily trading volume (“ADTV”)
of at least $1 million during each of the previous two months of trading prior to forma-
tion of the relevant ETF and, at least 70% of the ETF must be comprised of compotnént
stocks that have a2 minimum public float value of 4t least $150 million; provided, however,
if the ETF has 200 or more component stocks, then 50%of the' component stocks.must

‘meet the $1 million ADTV and $150 million public float thresholds.” Although the Funds
- will be listed on the NYSE, the Funds do niot meet the requirements-of the PowetShares

Letter set forth: abtave, as’ the Funds will not meet the average daily tmdmg volume and
pubhc float ctitetia.” Therefote, the Funds cannot rely on the rélief provided in the Pow-

Sachs Technology Industry Multjmedla Networking, Goldman Sachs Technology Industry-
Semiconductot, Goldman Sachs Technology Industiy Software, Russell Midcap, Russell
Mideap Growth, and Russell Midcap Value Index Funds; (13) Liza M. Ray, dated March
13,.2001, File No. TP01-106, fot the iShares Goldman Sachs Technology Index Fund;

(14) ]ames T. McHale, dated Febma,ry 1, 2001, File No: TP01-60, for the iShares Cohen &
Steers Realty Majors and the Nasdaq Biotechnology Index Funds; (1 5) Mary Joan Hoene,
dated September 5, 2000, File No. TP00-135 and December 1, 2000, File No. TP01-16,
tespectively for the iShates S&P 100 and S&P Global 100 Index Funds; and (16) Kathleen
H. Motiarty, dated May 16, 2000, File No. TP00-39 for 35 iShates Funds.

>See, Letter from James A. Brigagliano, Assistant Director of Market Regulation; to Stuart
M. Strauss, Esq., dated October 24, 2006.

% Letter from James A. Bfigagl.lino Assistant Ditector, Division of Matket Regulation, to*
Claire P. McGtath, Vice President and Special Counsel, AMEX; dated August 17, 2001
(the “AMEX Lcttcr")

" The Commission has granted class rehefwnh respect to Section 11 (d)(1) and Rules 10b-
10, 11d1-2,-15¢1-5 and 15¢1-6 of the Exchange Act to cettain “Qualifying ETFs”. See,
lettet from: Catherine McGuire, Chief Counsel, Division of Market Regulation, to the Se-
cutities Industry Association, dated November 21, 2005. The Funds meet the requite-
ments of “Qualifying ETFs” under this letter and are therefore relying on this letter with
respect to these provisions.

s Except for the minimum average daily trading volume and public float criteria of the

(coti’t...)
LEGAL-US-13 # 1086752010 ) '
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erShares Letterwith reépect to Rules:10a-1, 10b-17 and 14e-5 of the Exchange Act and.

Rules 101 and 102 of Regulation M and Rule 200(g) of Regulation SHO promulgated un-.

der the Exchange Actand the Compatiy, on behalf of the Funds; hereby requests relief
from the aforementioned Exchange Act rules.

“The Companv notes the.creation and issuance by an investment company of shates ot
units'that individually trade on: an Exchange, but that in large: aggregations can be pur-
chased fromand redeemed with the issuing investment company, is no-longer novel. ‘The:

Commission has for more than a decade considered and approved many such proposals.
Some of these exchangé-traded products have been trading publicly fot years,-and the
Comp*my is not aware of any abuses associated with them. Indeed, several of the prod- -
ucts have beci so embriced by investors that they routinely are among the highést vohime
securities-on the Exchzmgcs on which they trade.

L Parties
A Tbe Fusids

Each Fund seeks to track the performance; before fees and expenses, of a patticular-
benchmatk index.” The Funds each intend to qualify as a “regulated investment com-
pa;_i__)_r" for purposes of the Internal Revenue Code.

Each Fund will invest at least 90% of its-assets in the common stocks of companies in the:
Underlymg Tiidex; orin Ametiean Depositaty Réceipts (“ADRs”) ot Global Depositaty
Receipts (“GDRs”) based on securites of intetnational companies in the Underlying In-
dex. Because each Underlymg Indexis cempnsed only of stocks as indicated by its nare
(g only “emerging cancer™ comgames are cnnta.mcd in the HeglthShares™ Em::rgmg
Canicer Index Fund) this tiieasis that each F i : +90% of its assets in such.
companies: Each Fund may also i mvesrup l:o 10% of its assets in futures contracts,- ‘op-

Shares. Letter. \Yhth ;espcct to the mimmum ave;:age dally tradmg volume and pubhc float
tests, the Cardio Devices: Exchange-Traded PFund satisfies this test with réspect to mote
than 68% of its portfolio and the Emerging Cancer Exchange-Traded Fund satisfies this
test with respect to mote than 63% of its portfolio. As noted in Note 4 above, the relief
requested herein is substantially sismilar to the relief granted to other ETFs.

? The HealthShares™ Emerging Cancer Exchange-Ttaded Fund tracks the performance.
of the HealthShares™ Emerging Cancer Indexand the HealthShares™ Cardio Devices
Exchange-Traded Fund tracks the performance of the HealthShares™ Catdio Devices
Index (each index, an “Underlying Index™).

LEGAL_US_E #70867530:10°
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tions o Fatures: conttacts; options, swaps ofl secutities of companies in the Underlying
Index, aswell as cash and cash eqmvalents such as money market instruments: (subject to
the applicable limitations of the 1940 Act). Each Fund will attempt 1o replicate the Un-
derlying Index by matching the weighting of securities in its portfolio with such securities”
weightings in the Underlying Tndex. Each Fund may dlso sample, rather than replicate,
the Underlying TIndex in terms of key characteistics, such as price/eamings ratio, earnmgs .
growth, and dividend yield. Tf a Fund pursues a sampling strategy, as just described, it

will continue to invest at least 90% of its assets in the common stocks, ADRs or GDRS of-
the compatiics in the Underlying Index."

" Uniderly mg Index Descriptions and Methodologies

Each of the Underlying Indexes seeks to:measure and monitor the performance of pub-
licly-listed healthcare, life sciences and biotechnology companies. Each Fund focuses on a
different healthcare; life sciences ot biotechnology index. XShares Group LLC (the “In~
dext Creatot”); the parent of the Funds” investinent adviser, XShares Advisots LLC is the
creator of each Undeﬂymg Index and has cteated each Undcrlymg Index using an invest-
ment approach known as “vertical” investing. “Vertical” investing seeks to categorize
companies within a pasticular healtheare, life sciences ot biotechnology index by focusing
on each conipany with regard to the diagnosis of diseases, the developmefits of drugs,
treatments, therapies and delivery systems, and the development of enabling/research
tools and _tech.nologles_ for use in the healthcare, life sciences or- blorechnology sectors.

Thie Index Creator, based on its own proprietaty intellectual model, has established spe-

cific, objective inclusion/exclusion criteria (the “Index Composition Methodology”) that
an issuer must meet in ordet to be included in an Underlying Index. Each Underlying In-
dex will be administered by Standard & Poor’s (the “Index Administrator”), which will

employ these ciitétia t6 detérmine the composition of each Uﬂdexlymg Index. The Advi-

sor has engaged BNY Investment Adyisors as a Sub-Advisor to be responsible fot the-

day-to day management of each Fuiid’s portfoho which involves pnnmpally recon

the portfolio of each Fund, typically quartetly; to reflectany reconfiguration in the Undcr«

'lylrgg Index by the Indéx Admifistrator.

‘When determining the composition of each Underlying Index, the Index Administrator
relies on many sources of information, including infortation cbtained from the BioCen-

tury and MedTrack databases. The BloCentury and MedTrack databases are. mdepcndent,
generally available databases that provide 4 vast amount of data for healthcare, life sci-

" HealthShares™ of one Fund may not be exchanged for HealthShares™ of anothet
Fund.
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ences and biotechfiology companies, including information tegarding products, clinical
teials, pipeline development, patent and other information.

For each Underlying Index, the Index Administrator will screen companies to eliminate

those that fall outside of the market capitalization ranges applicable to that Index. The

Index Administrator will then employ the remainder of the Index Composition Method-
ology fot each Undetljing Index to: identify the companies: that satisfy these criteria.

'Typic'llly, the largest of these companies (determined by market. capltallzatlon) are in-

cluded in an Undeilying. Indes, with a tinimum of 22 companies in eich Undet}ymg In-

dex. The initial companies selected for inclusion are weighted equally at inception, and are.

thereafter weighted based upon the individual company’s market value relative to-the:
overall portfolio market value of the relevant Undetlying Index (ie., price weighted).
Maximum weighting: fotany security in an Underlying Index is typically 15%: When:a
company’s weighting exceeds 15% of the overall Index portfolio, the Index Administrator
will reduce such company’s welghﬁ.ng to 10%, with the 5% “excess” applied equally to all
rcmainmg component securities in the Undetlying Index. Minimum weighting for a secu--
rity i an Underlying Index is'2:5%: When a secutity’s weighting falls below 2.5%, the
Index Administrator will increase the security’s weighting to its initial welghtmg or 5%,
whichever is less, with the required increment taken equally from all the remaining com-
ponent securities.” Information about each Underlying Index, inchuding the component
secutities in each Undetlying Index and the value of the securities in each Underlying In-
dex;is posted throughout the trading day every 15 seconds and is available through
Reuters.

The HealthShares™ Emergmg Cancer Index is an index of U.S. and foteign common
stocks of heatthcﬁre hfe saences Oi: biol:ecbnolegy c(:rmpames that }mve been. 1dent1§eﬂ as
thc HealrhSl':zu:r:sTM Emtrgmg Cancer. Index. Aﬁ emerglng cancer cornpmy isa mid-s:zed
company involved in the'research, clinical developmcnt and/or commercialization of
therapeutic agerits for the treatment of a wide variéty of cancers. Companies in this index
generally include those with some level of revenues, or those on the verge of revenues
with significant but focused research.and development programs.

As of December 31,_ 2ﬂ06, the HealthShares™ Emerg_ir;g Cancer Index component secu-
rites had a float-adjusted market capitalization of approximately $8.66 billion. The aver-

"' The minimum weighting for a security may fall below 2.5% in the event a rebalancing
would require the ETF selying on such Index to make filings under Section 13(g) of the
Exchange Act.
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age float-adjusted market capitalization was approximately $0.3937 billion. The ten largest

constituents represented apptoximately 60.42% of the index weight. The five highest
weighted secutities reptesented 36.03% of the index weight.

HealthShares ™Enmerging Cancer Index as of Deceniber 31, 2006:

Index Composition
Concentration

Size of Companies -
Float-Adjusted
$ Billions

Index
Characterisfics

Portfolio Ptice/Book
Dividend Yield

Index Constituents

Name, Index Weight

Biocryst Pharmaceutical Inc 7.58%
P’r’bg’éﬁics Pharmaceuticals Inc 6.12%
Dendreon Cotp 5.04%
Array Biophartia Inc 8.56%
Bioenvision Inc 3.99%
Genta Inc 3.M%
Keryx Biopharmaceuticals: 4.96%
Enzon Inc 4.46%
Isis Pharmaceutcals- 1.67%
Gpc Biotech Ag-Sponsored Adr . 5.72%
Axcan Pharma Inc 3.91%
Hana Biosciences Inc. 3.69%
Cell Genesys Inc 2:59%
Adventrx Pharmaceuticals Inc Com 2.89%
Ariad Pharmaceuticals Inc 3.51%
Geron Corp 4.18%
Coley Phatmaceutical Group 3.09%
Aetetna Zentaris Inc 3.30%

LEGAL_US.E #70867520.10

Numbet of Componerits

Percent in Ten Largest Components.
Matket Cap Median

Matket Cap. — Arithmetic: Average
Market Cap - Smallest Stock Held
Market Cap. - Largest Stock Held
Market Cap. - § -Weighted Average

Portfolio P/E

‘Total Index Size (Float-Adjusted Billions)

Pottfolio P/E Excluding Negative Earnings
Pott: P/E - I/B/E/S1 yr Forecast EPS
Portfolio P/E - Normalized Earnings

$ 8.66

‘ 60.42%
§ 0.4435
$ 0.3937
§ 0.2266
§ 0.8026
$ 1.7666
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Peregrine Pharmaceuticals Inc 2.76%

Masshall Edwards Ine 3.22%

Gtx Inc 6.10%

Cytokinetics Inc 2.89%
.

The HealthShates™ Caidio Devices Index is an index of U.S. and foreign common stocks
of healthcare, life sciences ot biotechnology comipatries that have been identified as
“Catdio Device” companies-by the Index Administrator and therefore are included in the
HealthShares™ Cardio Devices Index. A cardio device company is a company involved
in the manufacture, distribution, and commercialization of medical devices for the treat-
ment of catdiac, vascular, and endovascular disorders and diseases, mchldmg but not lim-
ited to'stents, valves, patches, pumps, defibrillators; pacemakers sutures and sen-

sors/chips.

As of Deceniber 31, 2006, the HealthShares™ Cardio Devices Index component secuti-
ties had 4 float-adjusted market capitalization of approximately $34.31 billion. The aver-
age float-adjusted market capitalization was approximately $1.5595 billion. The ten largest
constituents represented approximately 55:35% of the index weight. The five highest
weighted securities represented 31.51% of the index weight.

HealthShares ™Cardio Devices Index as of December 31, 2006:

Index 'C'omposiﬁon Total Index Size (Float-Adjusted Billions) $ 34.3080

Concentration Number of Components ‘ 22:
Percent in Ten Largest Components ~ 55:35%:

Size of Companies - Market Cap: — Median ' & 93684

Float-Adjusted Matket Cap. - Arithmetic Average $ 1.5595

$ Billions. Matket Cap. - Smallest Stock Held $ 01377
Matket Gap. - Largest Stock Held $ 137358
Market Cap. - § -Weighted Average $§ 7.1370

Index

‘Characteristics Portfolio P/E N/A
Portfolio P/E Excluding Negative Earnings N/A.
Port. P/E - I/B/E/S 1 yr Forecast EPS N/A -
Pottfolio P/E - Notmalized Earnings N/A
Portfolio Price/Book - N/A
Dividend Yield N/A

o
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Index Constxruents

Abiomed Inc 4.2545%
Aagiodynamics Inc 5.2648%
Atrion Cotp Com 4.2575%
Bard (C.R) Ine. 5.6077%
Cryo].tfe Inc. 8.8266%.
Cardiac Science Corp. 2.6652%
Datascope ; 3.0442%.
Endologix Inc 3.8692%
EV3 4.1239%
Edwards Lifesciences Corp. 4.9423%
FoxHollow Technologies Inc 4.4585%
Kensey Nash 4.0045%
Kyphon Inc 4.9138%
Merit Medical Systems Inc. 5.0972%
Nmt Med Tnc Com- 4.4385%
Possis Medical Inc. 3.8862%
Spectranetics Corp 6.2810%
St Jude Medical 3.9684%
Stereotaxis Inc 3.7470%.
Thoratec Cotp 3.6037%
Vascular Solutios Tne 3.2181%
Volcano Corp 5.5272%:
B.

‘{thares Advisors LLC serves-as the investment adviset to the Funds (the- “Adv:tsof’) with
overa]l responsibmty fo: the general managemcnt and adnnmstranon of the Funds Sub] ect

to be pexfotmed by thc fXdV‘lscr under the investment adv:sory agtecment The Advisor s
located at420 Lexington Avenue, New York, New York 10170. The Advisor’s parent
company, XShates Group LLC, is the creatot of the Undetlying Iridexes.

BNY Investment Advisots , a sepatate identifiable division of the Bank of New York,
serves as investiment sub- adv:scr to the Funds (thc “Sub-Advisor”). Pursuant toa sub-
advisory agreement between the Advisor and the Sub-Advisor, the Sub-Advisor will be:
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tesponsible for the day-to-day management of the Funds, subject to the supetvision of the
Advisot and the Board.

D. The Distributor

ALPS Distsibutors, Inc. setves as the disttibutor of Creation Unit Aggregations for each
Fund on anagency basis (the “Distributor”). The Distributor has entered into an agree-
merit with the Company putsuant to which it will distribute HealthiShates™ of the Funds.
This agreement will contitiue fot two yeats from its effective date and will be renewable
annually thereafter. HealthShares™ will be continuously offered for sale by the Distribu-
tor only in Creation Unic Aggregations, as described in the Company’s ptospectus. The
Distributor will deliver the Company’s ptospectus; and upon trequest, the statement: of
additional information: (“SAT?) to persons purchasing Creation Unit Aggregations-and will
maintain records of both orders placed with it and confirmations-of acceptance futnished
byit. The Disttibutot is a broket-dealer registered under the Exchange Act and a'membez
of the NASD, Inc. The Disttibutot has fio-tole in determining the investment policies-of

the Funds or wliich securities are to be purchiased ot sold by the Funds.

E.  Management - Indexing Approach

The Coinpany’s Board has responsibility fot the oveérall management of the Funds, The
Advisor,. subject to the supervision of the Board, will be responsible for the investment.
management of each Fund. The Sub-Advisor will be responsible for the day “to-day man-
agement of the Funds, subject to the supervision of the Advisor and the Board. As de-
scribed in the Company’s prospectus, the Funds are not actively managed and the actions
of the Advisor and Sub-Advisor will not result in the active management of the Funds.
Instead, the Advisor uses a passive, of indexing, approach i n managing the Funds to track
the p:rformmce before fees and ‘expenses, of the Undexlyir 'Indcxes Unhk "many -
tual funds, the Funds do niot seck to outperform any pa t se )
Assume temporaty defensive positions when markets decline or appear overm'lued

Whetever practicable, each Fund will replicate its Underlying Index, meanmg that it will

 hold the same securities as those in the Undetlying Index and in apptoximately the sime

proportions {the securities owned by each Fund are hereinafter refested to as “Pund Secu-
rities”). Each Fund may also-sample’its Undetlying Index by hiolding se¢utities that,in the.
a%rcgate are intended, to- approxmmte the Underlying Index in terms of key characteris-
tics, such as price/eatnings ratio, earnings growth, and dividend yield. Typically, a Fund
will use a sampling strategy if regulatoty constraints or other considerations prevent it

“from feplicating its Underlying Index.
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1. Proposal

A. Reason for This Request

It is currently expected that the Funds will issue and redeem HealthShares™ only in ag-
gregations of 100,000 HealthShares™ or muluples theteof (“Creauan Unit Ag

tions”) and that purchasers of Creation Unit Aggregations will be able to sepatata-thc

Creation Unit Aggregations of the Funds into 100,000 individual HealthShares™. The

number of HealthShares™ in a Creation Unit Aggregation will not change (except in the
event of a stock split of sitnilar revaluation).

The Company will list HealthShares™ of the Funds on the NYSE. It is not expected that
the Distributor or-any other entity will maintain a secondaty midrket in individual Health-
Shates™. One or more NYSE member firms will act as:designated specialists and main~
s™ that frade on the NYSE. HealthShares™ of the
Funds will trade on the NYSE in‘a manner similit to the. way other ETFs currently trade

As stated ‘eatlier, the Conipany has registered the Funds with the Commission pursuant to

‘ategistration statement on Form N-1A to-permit the Company to offet and sell Health-

Shiares™ of the Funds' under the 1940 Actand the Sécutities Act. The vatious disclo-
sure. documents and matketing materials will describe the significant features of Health-
Shares™.

HealthShates™ are registered in book-entty form only; the Funds will not issue individual
share cettificates for HealthShates™. The Depository Trust Company (“DTC”), ot its

‘nominee, will be the record or registered owner of all outstanding HealthShates™. Bene-
ficial ownership of chﬂtﬁShaIcsm will be showi on the records of DTC ora broker-
dealer that isa patticipaat in DTC (a “DTIC P:n:tlaﬂt’ % :

'Beneﬁc.ial owners;of HealthShares™ (“Beneficial Ownets”) will receive all of thestate-
thents, notices, and teports tequited under the 1940 Act and other applicable laws. They

will receive, for example; annual and semi-annual repotts; wtitten statements accompany-

ing: dividend paymients; proxy statements, aririual notifications detailing the tax status of
distributions, IRS Form 1099-DIVs, etc. Because the Company’s records; reflect owner-

ship of HealthShares™ by DTIC only, the Company will fursish app].lcable statethents,
notices and repotts to the DTC Participants who, in-tutn, will be responsible for: distribut-
ing them to the Beneficial Owners. This arrangement is identical to that of the other

' See footnote 1, supra.
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ETFs alteady listed on Exchanges, and is sifnilar to that used by ETFs whose sharés are
‘owned through ‘mutual funds supermatket intérmediaties.

B. Purchas mg HealthShares™

The Funds will issue HealthShares™ only in Cxeatlon Unit Aggregations and geﬂerally,
‘ofily'in exchange for an in-kind deposit of securities by the: purchaser, together with a.de-
posit of a specified cash payment described more fully below. The in-kind deposit will
conisist of a hasket of securities: (the “Depomt Securities™) selected by the Advisor to reph—

cate (or sample) the secutities in the Underlying Indexes (as described above in Part LE).
“The identitics and amounis of the Deposit Secutities will be determined by the Advisor

and made publicly available on the National Securities Clearing Corporation (“NSCC”)
bulletin boatd. By requiring that purchase (and redempuon) transactions involving
HealthShares™ be in-kind, rather than in-cash, the Company can minimize pottfolio
‘tirnover, brokérage expenses, and otheér tiansaction costs.

‘The Funds will offer and sell HealthShares™ in Creation Unit Aggregations through the

‘Distributot on'a céntinuous basis; without a sales load, at the NAV pct‘=-.§hﬁé.‘nﬁ:’t;t--ﬂét¢t—

mined after receipt of an order in proper form. The Funds will not issue fractional Crea-

tion Unit Aggregations. The NAV of HealthShares™ will be determiined as of the close

of regular trading on the NYSE on each day that the NYSE is open (a2 “Business Day”).

Individual HealthShares™ of the Funds will be listed on the NYSE and traded in the sec-
ondar} maiket in the sathe manner as other securities. The price of HealthShares™ trad-
ing on the NYSE will be based on a current bid/offer market and may vary from NAV.
No secondaty sales will be made to brokers or dealers at 4 concession by the Distributor
ot by-the Funds. ‘Transactions involving the sale of HealthShares™ on the:NYSE; which

will be between putchasers and séllers and will not involve the Funds, will he'suh]ea to
-custom

ary brokerage commissions or matk-ups and chatges.

'The pricing of HealthiShares™ of the Funds by ‘meatis of bids and affea:s ofn the NYSE n

the secondary matket is not novel. As noted above, other ETFs are listed and traded on

the NYSE and othet Exchanges as well. This is the method by which the shaies of
closed-end investment companies are priced and sold after initial issuance. Applicants

have been informed that other ETFFRs have traded at, or vety close to, their respective
NAVs since their ttadmg commenced. Like those products, the price at which Health-
Shares™ of the Funds trade on the NYSE will be chscap]med by arbitrage 6pportunities:
created by the ability to putchase or redeem Creation Unit Aggregations at NAV, which
should ensure that HealthiShares™ similarly do niot trade at 2 material premium of dis-
count i relation to NAV.
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G Placement of Orders to Putchase Creation Unit Aggtegations

All ordets to putchase Creation Unit Aggregations of HealthShares™ of the Funds must.
be placed with the Distributor by or through a “Participating Osgariization.” A Participat-
ing Orgnmzatlon must be either a “Partlclpatmg Patty” (e, a broker-dealer or othet par-
ticipant in the clearing process through the Continuous Net Settlement System of the
NSCC); a cleating agency registered with the. Cominission putsuant to Exchange Act Sec-

tion 17A,.0ra DTC Patttctpant, and in each case; must enter into a patticipant agreement

with the Company ot its Distributor. The Fusids will recoup the'costs of issuing a Crea-
tion Unit Aggregation by imposing a “Transaction Fee” on'investors. purchasmg or re-

deeming Creation Unit Aggregations. The putpose of the Transaction Fee'is to ifipose
the:costs associated with the: purchase and redemption of Creation Unit Aggregat[ons on
those purchasing and tedeemmg

All otdets to putchase Creation Unit Aggtegaﬁéns must be received by: the Distributor:
priot to the close of regular frading on the NYSE (“Closing Time”) ofi the date the order

is placed (the “Transmittal Date”), and all other procedutes set forth in the agreement

with the Patticipating Qrganization must be followed, in order for the purchaser to re-
ceive the NAV detexmined on the Transmittal Date. The Distdbutor will maintain a re-
cord of Creation Unit Aggregation purchases.

The Distributot will transtnit all purchase ordets to the Funds: Any otder thatis notin
proper form will be rejected. After the Funds have accepted a purchase order and re-
ceived. dchvery of the Deposit Securities anid any accompanying cash payment, DTC will
instruct it to initiate “delivery” of the approptiate number of Creation Unit Aggregations
of HealthShares™ to the book-entry account specified by the purchaser. The Disttlbut()l:

will furnish 2 prospectus and a confirmation to those placmg putchase orders.

Petsonis purchasing Creation Unit Aggregations from the Funds generally muyst make an
in-kind depasit of Deposit Securities together with an amount of cash specified by the

-Advisot (the ‘Balancmg Amount”) and the Ttansaction Fee (togethet with the Balancing:

* The Prospectus and SAI for the Funds will provide complete disclosute about the

‘Transaction Fee. Anadditional charge of up to five (5) times the fixed Ttansaction Fee
(exptessed as a percentzge of the value of the Deposit Securities) may be imposed for (1)
creations effected outside the Clearing: Process; and (i) cash creations (to offset the Com-
pany’s brokerage and other transaction costs associated with using cash to purchase the:
requisite Deposit Securities). Investors are responsible for the costs of transferting the
securities constituting the Deposit Securities to the account of the Company.
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Amount, the “Cash Component™), The Deposit Securitiesand the Cash Componentcol-
lectively are refetted to as the “Fund. Deposit.™ As ficted above, the Depostt ‘Securities
replicate (or sample) the Fund Securities of the Funds. The Balancing Amount isa cash
payment dcsngned to ensure that the NAV of 2 Fund Deposxt (not mcludmg the Transac-
tion Fee) is identical to the NAYV of the Creation Unit it is used to purchase. If the Bal-
ancing Amount is 2 positive number (z ¢., the NAV per Creation Unit éxceeds the market

value of the Deposit Securities), then that amount will be paid by the purchaser to the

Fund in cash. If the Balancing Amount isa negauve nuinber (., the NAV per. Creation
Unit is less than the market value of the Deposit Securities), then that amount will be paid
by the Fund to the putchaser in cash.

The Advisor will make available through NSCC ‘on each business:day, ptior to the open-
ing of trading on the NYSE, a list of the names and the required number of umits.6f each.

‘Deposit Secutity to be included in the Fund Depn:)sxt.“1 The Advisor also will make avail-
‘able-on a daily basis the information about the previous day’s Balanicing Amount. In addi-

tion, the fel]owmg information will be disserninated: ® contmumusly throughout the trad-
ing day through the facilities of the consolidated tape, the market price of a Health-
Sh‘ateTM anid (u) every 15 seconds. thx:oughout the ttadmg day, as caleulated b}?
Bloomberg; the estimated NAV of a HealthShare™ (ivhich estimate is expected to be ac-
citate to within a few basis points). Compating these two figutes allowsan investot to
determine whether, and to what extent, HealthShares™ of the Funds ate selling at a pre-
niium or a discount to NAV.

In addition, the Company reserves the right to permit or require the substitution of an
amount of cash—.e,,a “cash in lieu” amount—to be added to the Cash. Coinponent to
teplace any Deposit Security that may not be avsulable in sufficient quantity for de]wery,
may flot be ""'_ble fox transfer th.tough the Clé g Pt‘bc&esls o may not be fofbie fof

ﬁon is acung In _ : rances thc Fund may use thfs “t:ash iin e amount to ac-
quite the Deposit Sex rities that could not be delivered b}r the purchaser tothe Fund,

Brokcrags cominissions incurred by the Fund in connection with acquisitioh of such De-
posit Secutities.ate expected to be:immiateridl and will be an expense of the Fund. How-
ever, the Adyisot, subject to the approval of the Board of Directors, tay adjust the

Transaction Fee (descmbcd below) to protect existing: shareholders from this expense.

" The identity and nutnber of units of the Deposit Securities requited for 2 Fund Deposit.
may change to reflect tebalancing adjustments and corporate actions by a Furid, or in te-
sponse to adjustments to the weighting ot corposition of the component stocks of the:
Undetlying Index.

B It is rate that'a security likely to be a Deposit Secm:lty 1§ ineligible for transfe.
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Just as HealthShares™ can be purbaséd from the Funds only in Creation Unit size aggre-

-,gﬂ.tions, such shares or units similatly may be redéerved only if tendered in: Creation Unit

size aggregations’ (except in the-event the-Funds ate liquidated). As réquired by law, te-
demption requests in good order will receive the NAV next determined after the xequcst
is made. Except in unusual circumstances, HealthShares™ will gerlemﬂy ‘be redeened in-
kind, together with 2 small cash payment, as described more fully below.

HealthShares™ in Creation Unit Aggtegatlom of the Funds will be redeemable on-any.
day on which the N'YSE is open in exchange for 2 basket of securities (“Redempt:on Se-
curities”) and-a cash payment, The Redemption Securities received by a re: y inves-
tot will be these Fund Securities available on the NSCC bulleting board on. thie Business
Day that the request for redemption is received in final form. Depending.on whether the
NAYV of a Creation Unit Aggregatlon is highet or lowei than the:market value of the Re-
demption Securities, the redeemer of a Creation Unit Aggregation will either receive from
or pay to the Funds a cash amount equal to the Balancing Amount.

The Funds may make redemptions partly in cash in licu of transferring one or more Re-
demption Secutities to a redeeming inivestor if the Funds'detefiming; in their djsctetlan
that such alternative is warranted. For example, this could happen if the redeeming inves-
for is unable, by law or policy, to own a patticular Redemption Secutity.

As with purchases; tedemptions of HealthShates™ in Creation Unit Aggtegations will
include a Transaction Fee.

1d Reinvestment Sexvice (the:

) 'iraihble Eori'_usé b;r Beneﬁc:al Dwnéﬁs-:’-?féf vestmeiit of theit cash proceeds;
but cextain brokerage firms may make the Service available to theirclients. The Com-
pany’s disclosure documerits will infottm investots of this fact and direct interestéd inves-
tors to contact such investor’s broker toasceitain the availability and a desctiption of the
Service through such broker. The Company’s disclosure documenits will also caution in-
terested Beneficial Owners that they shiould note that each broker may requife: investots to-
adhere to specific procedures and timetables in order to participate in the Service and such
ifivestors should ascertain from their broker suchnecessaty details. HealthShares™ ac-
quired pursuant to the Service will be held by the Beneficial Owners in the same manier,
and subject 1 the same terms and conditions, as for original owuetshlp of Health-
Shates™. No Balancing Amoyat will be required in connection with acquiring these
HealthShiares™ because such acquisition is 2 secondary market transaction and not a crea-
tion of HealthShares™ at cutrent NAV. Brokerage commissions, if any, incutred in pur-
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-chasing HealthShares™ with the cash from the distributions will be an expense borite by

the Beneficial Owneis patticipating in reinvestment through the Service.
G.  Disclosure Documents

The putchase of HealthShatres™ in Creation Unit Agptepations ot in secondaty matket
transactions will be accompanied ot preceded by a statutory ptospectus or product de-
scription. —

‘The Distributor will coordinate the production and distribution of prospectuses and
produet descriptions to broker-dealers. It will be the responsibility of the broker-dealers
to ensure that a prospectus or product description. (1£ the Application is granted) is pto-
vided to each secondary market purchaser of HealthShares™..

H. Companwn of the Compaiy to the Other Funds”

sion Action

“The relief requested in this letter is identical or substantially similar to. the rchef pteviously
:gtanted by the Commission to the other ETFs not related to the Company.'”

I Requests for Relief
A, Rule10a-1

Rule 10a-1(2)(1)()) provides that a shott sale of an- cxchange-traded secutity may not be
effected below the last regular-way sale price, of at such ptice, unless:such price is-above
the next preceding price at which a sale was reported. The Company believes that relief
from the application of Rule 10a-1 to secondary market transactions in HealthShares™ of
the Funds is appr@ptm ¢ insofar as Hc;althShazcsm are derivative securities based ona
stock index. Application of Rule 102-1 to trarisactions of the Funds’ HealtliShares™
would not further the rule’s purposes, and exempting such transactions would not be in-
consistent with-such rule.

' The Cotiipany has obtained an exemption from Section 24(d) of the 1940 Act in: the
Otder (as described above in Part I). The exemption is conditioned on an undertiking
that investors purcbasmg HealthShates™ from or through dealets in the secondaiy mat-
ket will receive a short “Product Description” ot other similar disclosure document in lieu
of the lengthier statiitoty prospectus. The Product Desctlptlon will provide a plain eng-
lish description of the Funds and the HealthShares™ they issue.

" See footnote 4, supra..
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A primary purpose of Rule 102-1 is to prevent the market ptice of a stock from being ma-
nipulated downwatd by unrtestricted short selling. The matket ptices of HealthShares™

‘of the Funds will fluctuate in accordance with changes:in NAV and supply and demand

ot the NYSE. Price differénces may be du, in latge par, to the fact that supply and de-

‘mand forces at work in the secondaty trading market for HealthShates™ will be closely

related to, but not identical to, the same forces influencing the prices of the component

securities of the Underlying: Indexes trading individually or-in the aggregate at any point in

time. Any tempotary disparities in market value between HealthShares™ and the televant

‘component securities would tend to be cortected irnmedlately by arbitrage activity. More-

over, HealthShares™ in Creation Unit Aggregations, or multiples thereof, may be re-
deemed on any Business Day. Under these circumstances, it would appeat to be eco-
nonically futile for shott sales in HealthShares™ to be utilized to depress HealthShare™
prices.. Morcover, it would similarly be cconomzca]ly futle for short sales in Health-
Shares™ to be utilized to depress patticular'stocks in the Undetlying Indexes.

Because éach Fund will qualify as a “regulated investment company” under the Internal
Revenue Code, the Funds cannot invest more than 25% of their assets in a single stock.
Therefore, even if an issuer tepresents a large portion:of the index, a short seller with ma-
nipulative intent must spend at least $4 for every $1 of matket impact. The economic im-
practicality of such a stritegy is apparent. Moréovet, a ratio as favorable to the potentiat
manipulator as 4:1 would exist only in the case of extremely large issuers. It is unlikely
that éven unrestricted short salés would have significant market impact on the stock of
such issuers. '

Furthermore, the maximum weighting for any secutity in-an Underlying Index is typically
15% an& when a company s weightiﬁng exceeds 1 5% of r.he overnl.l Index portféﬁo thc

more hkely to be .6_.. 7 1 fot e_ach Fund.

The tradifig market for HealthShares™ of thie Funds would be adversely affected if

Rule 10a-1 operated to prevent dealers or the specialist from making shott sales of
HealthShates™ to satisfy custommier demand in the absence of ani uptick. Requiringan
investor to utilize another means to achieve such investor’s investment goals would be
detrimental to the market for HealthShates™ anid conttary to the public interest in liquid,
efficient securities markets.

The Company notes that:it is not requesting relief from Rule:10a-1 for secondary market
pottfolio sales that may be 'made by the Funds in connection with redemptions of Ctea-
tion Unit Aggregations of HealthiShares™ or otherwise. The shott sale rule will apply (or
niot apply) to such transactions as to any other portfolio trade:
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For the reasons set forth above, the Company requests that the Commission grantan ex-
emption frota Rule 10a-1 to petmit sales of HealthShares™ of the Funds without regard
to the “tick” requirements of Rule 10a-1.

Rule 200(g) of Regulanon SHO (“Rule 200(g)”) provides that 2 broker-dealer must mark -
all sell orders of any equity secutity as “long,” “short” ot “short exempt.” Rule 200(5)(2)
tequires that a short sale oxrder must be matked “short-exempt” if the seller is relying on
an excepuon from the uptick requirements of Rule 10a-1 of the Exchange Act orany
short sale price test of any exchange or national securities association.. As of January 3,
2005, under Regulation SHO, broker-dealers are generally tequired to mark “short ex-
crnpt”“ all short sales effected in any class of products, or during certain specified periods
of time; that have been granted an exemption from a price test, such as that requested by
the Company in conneéctionwith the Funds. The Commission Staff has provided no-
action telief to the Securities Industry Association (the “SIA Letter”) that, subject to cet-
tain conditions, permits broker-dealers to mark short sales as “shott” rather than “short
exempt” fot, among other things, short sales effected in ETFs that had been granted an
exemption from a price test at the time of the letter.

If the Commission grants the requested relief with respect to Rule 10a-1, the Company
hereby requests that the Staff not recommend that the Commiission take enfotcenient ac-
tion under Rule ZQQ(g) of Regulation SHO if a broker-dealer marks “short,” rather than

“short exempt;” ‘a'shott sale that is effected in the funds in the same manner as those
ETFs listed in Appendix A of the:SIA Lettet, and that the relief granted to such ETFs.in
the STA Letter be extended'to cover transactions in the HealthShares™. The requested.
‘gelief is subject to:the following conditions:

@ Fot each exempt short sale, thewvarious matket centets that execute such

sales have instituted procedures to “mask” the short sale character of the transaction so

that they are executed as shott exempt;

@)  Such arket centets monitor on a regular basis to-confitm that any such
product or transaction continues to meet the conditions for the exemptive relief and re-
institute the price test for.any’ pmduct ot tranisaction that fails fo satisfy such-conditions;

@) A broker-dealer executing exempt short sales will mark such sales.as
“short,” and in no eventwill such sales be marked “long;” and

¥ See, footnote 4, supra, letter from Ira Hammerman, to James A. Brigagliano, Division of
Market Regulation, dated January 3, 2005.
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(v)  The market centers will maintain an audit trail of all such trade executions,
which is capable of being produced dnd subject to teview upon request by the Comntnis-
sion and other 2 approptiate tegulatory authortities.

€. Rule101 of Regulition M

Generally, Rule 101 of Regulation M is an anti-manipulation regulation that, subject to:
certain exemptions, prohibits any “distribution participant” and its “affiliated purchasets”
from I‘)lddlng fot, purchasing, ot attempting to induce any person to bid foror purchase,
any security that is the subject of a distribution until after the applicable restricted period,
escept as speciﬁcally petmitted in Regulation M. The provisions of Rule 101 apply to un-
derwritets, prospective underwriters, brokers, dealers, and other persons who have agreed
to participate or are participating in a distribution of secutities.

We understand thatwhile broker-dealers that: ) tender Deposit Securities through the
Distributor in teturn for Creation Unit Aggregation(s) ot (i) redeem Creation Unit Aggre-
gations genenlly will not be: part of a syndicate or sell.mg group, and while no broker-
dealer will receive fees, commissions or other femuneration frotn the Company ot the
Distributor for the sale of Creation Unit Aggregauons under certain circumstances such.
broker-dealers could be deemed to be “undefwiiters” or “distribution participants” as
those terms are defined in Rule 100(b).

The Company respectfully requests that the Commission grant an exemption from

Rule 101, as discussed below; to permit persons participating in a distribution of Health-
Shates™ of the Funds to'bid for ot purchase, tedeem or engage in other secondary mar-
ket tranisactions iri such HealthShares™ during their participation in such distribution.

Patagraph (c) (4) of Rule 101 exempts fromyits apphcanon, among other things, redeem-

-able securities issued by‘an open-end | mariagement. investment company (as:such terms are.

uaed 111 the 1940 A{:t) The Compaﬂy is reggs!:ered as an open-end management mvest—-

in Creanon Umt Aggregauons Duc to the redeemablhty of thc HealthShaIesTM in Crea-

tion Unit Agtegaﬁons however, there should be little disparity between the Health-
Shares'™ market price and their NAV per HealthShare™. Accordingly, the rationale for
exempting redeemable securities of open-end management investment companies from
the application of Rule 101is equa]ly appllcable to HealthShares™, Although :edempuon
is subject to the condition of tendering sufficient HealtliShares™ in Creation Unit Aggre-
gations, the Company otherwise will function as an open-end fund continuously offering
its shares. Itis in recognition of the special nature of such offerings that open-end man-
agement investment company and unit investment trust securities are exempted under
patagraph (c)(4). Without such an exemption, they could not operate as intended. In

view of'the foregoing, the Company requests that the Commission confirm that as a result

of registration of the Company as an open-end management investment company and the
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rédeetiiable natute of the HealthShares™ in Creation Unit Aggregations, transactions in
the HealthShares™ of the Funds would be exempted from Rule 101 on the basis of the
exception contained in (¢)(4) of such rule.

The pugpose of Rule 101 is to prevent persons from conditioning the market to facilitate a
distribution. Creation Unit Aggregations of HealthShates™ may be created, and Health-
Shares™ in Creation Unit Aggregations:may be redeemed in-kind at NAV,, on any Busi-
ness Day. Holders of HealthShares™ also have the benefit of intra-day. sacondary market
liquidity by virtue of the Exchange listing. Thus, the secondary matket price of Health-
Shares™ should not vary substantially from-their NAV. Because of the redeemability of
‘HealthShares™ in Creation Unit Aggregations, any significant disparity between the mar-.
ket price of HealthShares™ and NAV should be eliminated by atbittage: activity. Because
the NAV of HealthShares™ is based on the market value of the Funds’ portfolio, transac-
tions involviig HealthShares™ (creations from'and redemptions with the-Funds, pur-
chases and sales in the secondary matket) will not affect NAV. Similarly, such transac-
tions should niot have.a algmﬁcant effect on the matket value of HealthShares™.

The Company also respectfu]iy tequests. telief from the provisions of Rule 101 to the ex-
tent necessaty to permit persons or entities that may be deemed to be participating in the
distribution of shares of Fund Secutities: (i) to purchase Fund Securities for the purpose
of purchasing Creation Unit Aggregations of HealthShares™, and (if] to tendet Health-
Shares™ for redemption in Creation Unit A.ggregauons and to teceive Fund Securities as
patt of the redemption proceeds.

The Company requests that the Commission clarify that the tender of HealthShates™ to
the Funds for redemption and the receipt of Fund Secutities upon redemption does not
constitute a bid fot or puichase of any of such securities; oran “aftempt to induce any

person to bid foror purchase a covered security, during: ‘the applicable restricted period” -
for the puiposes of Rule 101.. Redertiption efitails no sepatate bid for any of the Fund

Securities. Absent unusual circumstances, the Funds will not purchase Fund Securities in.
‘the sec

dary matket to fulfill 2 redemption request. Therefore, zedcmpuons of Health-.
Shares™ cannot be expec’te& to affect the market price of the Fund Securities: As indi-

«cated above, the Distributor will fict etigage in any secondaty markét transactions in

HealthShares™, either for its own account ot for investors. In addition, the Company
believes that the putchase of Fund Securities, while engaged in a distribution with respect

‘to such stock, for the purpose of acquiring a Creation Unit Aggregation of Health-

Shates™ should be exempted from Rule 101. The purpose of Rule 101 is to prevent pet-
sonis from con&uonmg thie market to facilitate a distribution. Application of Rule 101 in
this context would not further the anti-manipulative purposes undetlying the rule.

In view of the lack of any special financial incentive to create Creation Unit Aggregations
of HealthShates™, combined with a predictable lack of any meaningful potential for the
issuance and the secondary market tradinig of HealthShares™ to affect significantly
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HealthShares™ pncmg, application of Rule 101 to'a broker-dealer or othet petson who
may be participating in a distribution of HealthShares™ or Fund Secutities is unnecessary
and inapproptiate, and could umlecessanly hinder broker-dealers or other persons in their
creation and redemption activities, in their day-to-day ordinaty business of buying and
selling secutities and HealthShares™ and thus undetmine the potential beneficial matket

effect of HealthShares™ trading.

D.  Rule102 of Regulation M

'The Company also requests that the Commission confirm that,as a result of registration.
of the Company as an open-end management investment company and the tedeemable
natare of HealthShares™ in Creation Unit Agpregations, for the reasons prcvmusly stated .
under the request with tespect to relief under Rule 101(c)(4), transactions in Health-

Shares™ of the Funds would be esempted from Rule 102 on ‘the basis of the exception
‘contained in paragtaph (d)(4) of such rule. Apphcatlon of Rule 102 in this context would

fiot futther the anu—mampulaﬂve purposes underlying the rule:

‘The purpose of Rule 102 is to prevent petsons from manipulating the price of a security
duﬂng a distribution aiid to protect the integrity of the offering process by prohibiting
activities that could artificially influence the market for that pams:ular security. The Com-
pany respectfully requests that the Commission grant an exemption under paragraph (€) of
Rule 102 to allow the Funds to:redeem HealthShares™ in Creation Unit Aggregations
during the continuous offering of HealthShares™. The Company respectfully submits
that the redemptions described in this letter do not constitute 2 manipulative or deccptiire
practice within the purpose of Rule 102 and are eligible for an exemption from the provi-
sions of Rule 102 toallow the Funds to redeem HealthShares™ in Creation Unit Aggrega—
tions duting the continuous offeting of HealthShares™.

'be- the réasons deseribed i eonnecuonwlth the 'requested Rule 101 :elmf rcdemptron
transactions and secondary matket transactions in-the Funds” HealthShates™ are not vi-
able means to tanipulate the price of 2 Fund Security duting a disttibution of such secu-

rity. The Coszmy will redeem the Creation Unit Aggtegatloﬂs of HealthShates™ at the
NAV of the HealthShates™. . Although HealthShaies™ ste tiaded on'the secondary mar-

ket, HealthShares™ may only be redeemed in Creation Unit. Aggregauons Thus, the
Coriipany believes that tlie redemption of HealthShares™ at NAV in consideraton prin-
cipally for Fund Securities does not involve the abuses that Rule 102 was intended to pre-

“vent.

E. Rule 14e-5

Rule-14e-5 prohibits a “coveted person” from directly or'indirectly purchasing or arrang-
ing to purchase any subject secutities of a tendet offex (or a related security), except as
part of such tender offer. The dealer-manager of a tender offer is a “covered person” and
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therefore sub]cct to the Rule. The Company respectfully requests that the Commission

‘grantan exempnon from Rule 14e-5 to permit any person (mcludlﬂg a:member of mem-

ber otganization of an Exchange) acting as a dealer-manager of a tender offer fora Fund
Secutity: (1) to redeem HealthShares™ in one or more Creation Unit Aggregations to the
Company for Fund Securities that miay include 2 security subject to such tender offer, and
(@) to purchase HealthShares™ during such tender offerwhich may include the delivery
‘of securities- sub;ect to such tender offer. Theacquisition of individual Fund Secusities by
means of recempuons to'the Company would be impractical and extremely inefficient in
view of the requirement thata minimum of 100,000 HealthShates™ be redeetned. Also,
as discussed in the relief requested under Regulation M, xppilcation of the Rule’s prohibi-
tion would impede the valid and useful market and arblttage activity which would assist
secondary market. trading. and improve HealthShare™ pricing efficiency. In nocase
would redemptions of HealthiShares™ or secondary market transactions by Covered Per-

‘sons be effected for the purpose of facilitating a tender offer. Accordingly, purchases and

redemptiofis of HealthShares™ in the citcumstances desctibed would not. appeat to result

- ine the abuses atwhich Rule 14e-5 is directed.

In addition, the Company requests that the Staff takea no-action position-under Rule 14e-
5 if a broker-dealer (includirig a fiember-of member of the NYSE o other Exchangc) act-
ing as 2 dealer-manager of a-tender offer for a Fund Security putchases such securities in

the secondaty market for the purpose of tendering such securities to purchase one ot
miore Creation Unit Aggregations-of HealthShares™, if made in conformance with the
foilowmg (i) such bids of purchases are effected in the: ordinary course of business, in

connection with a basket of 20 or mote securities in which- any security that is-the subject
of a distribution, orany reference security, does not comprise more than 5% of the value

of the basl\et purchased, ‘ot (11) pu:chascs are. effectcd as ad;uatments to such basket in the:

tenddr offer

ale10b:

Rule 10b-17 requites an issuer of a class of publicly-traded secutities to give nofice of cer-
tain spec:ﬁed actions (e ., dividends, stock splits, nghts offenngs) relating to'such class of
securities in accordance with Rule 10b-17(b). Paragraph (c), however, states that the

rule shall not apply to fedeemable secutities issued by open-end investment compatiies

-and unit investment trusts registered under the 1940 Act. Except for the fact that Health-

Shates™ must be redeemed in Creation Unit-size aggregations, HealthShares™ ate re-.
deemable securities issued by open-end investment companies.” For the reasons dis-

¥ As discussed in Note 1 above; the .Cbmpahy is‘,'rcgistered under the 1940 Act.
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cussed above in connection with the relief requested under Regulation M, we request that
the-exemption under paragtaph (c) of Rule 10b-17 be applicable to the Funds.

IV.  Conclusion

Based on the foregoing, we respectfully request that the Commission and the Staff grant
the relief requested herein. The foims of relief requebted are virtually identical to those.
actions that the Commission and the Staff have taken in similar circumstances for other
ETFs: Should you have any questions regarding the foregoing, please call the undersigned
at (212) 318-6295.

Very truly yours,

A/

Domesick Pugliese

cc: 'Rﬁé_qu'el.l}_ﬁs'ge}_[_ (SEC)
Branch Chief Division of Market Regulation
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