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[Reporter] A national survey by Harris Interactive, shows only nine percent 
of travelers over the age of thirty say they feel very knowledgeable about 
how to treat the common cold. This is especially important as we begin 
the cold and flu season and one of the biggest travel times of the year.

[Voiceover] Nearly two-thirds of U.S. travelers [thirty] and over say they 
are somewhat or not at all knowledgeable about treating the common 
cold, according to the new Zicam Travel Well Survey conducted by Har-
ris Interactive. Yet [two] out of [five] travelers surveyed say colds have 
negatively impacted their trips.

Allison Janse wrote Germ Freak’s Guide to Outwitting Colds & Flu, she 
says being a mother of premature twins made her start researching how 
to avoid germs.

[Caption: Allison Janse, Author] You can do everything I say in my book. 
You can eat right, exercise, walk around in a bubble suit. But, eventually, 
you’re gonna get sick. And in m[y] research, I found that homeopathic 
zinc products can shorten the duration of your illness.

[Voiceover] Travelers are at [an] increased risk of getting sick because 
of things like greater exposure to viruses, stress and other variables. The 
survey showed [four] in [five] of the U.S. travelers surveyed believe the 
worst time to catch the common cold is while traveling. Dr. Mark Siegel 
of New York University says that obtaining relief is possible, but that it’s 
important to begin treatment as soon as symptoms occur.

[Caption: Dr. Marc Siegel, New York University] There is no cure for 
the common cold. But there are some things you can do to get better. 
Especially in the first 48 hours. You can take an intranasal zinc prepara-
tion, like Zicam. To cut down on the severity and duration of symptoms. 
You can also take a decongestant. Get more rest. Drink some chicken 
soup. And sleep.

[Voiceover] Nearly [ninety] percent of the U[.]S[.] travelers survey [sic] 
say reducing the duration of the common cold would be important or 
very important for treating the common cold, but only [thirty-three] 
percent of those travelers who typically use over-the-counter medica-
tions to treat the common cold, have used a zinc cold remedy.

[Allison Janse] I think the survey showed me that people really need 
help figuring out how to treat a common cold when they’re on the go. 
For instance, most people don’t know that zinc products are available to 
help them. I mean, yes, we’d like to avoid all germs and never get sick, 
but that’s not gonna happen. If you do get sick, there are things you can 
do to fight back.

[Reporter] To see this report again or to find out more about zinc as a 
treatment for the common cold, go to our website

And KMSP:

Voiceover: Thinking of getting a convertible now that summer is here? 
Well think fast. The buzz around this year’s convertibles, many brand-
new and affordable, means there may not be many left.

[Caption: Bob Lutz, General Motors] “The Solstice is sold out. The Sky is 
sold out. The Pontiac G6 convertible is sold out.”

Bob Lutz, who has worked at all three domestic manufacturers, is now 
the head of product development at General Motors. He was hired 5 
years ago to revive GM’s much criticized product line – and the hope is 
that the success he’s had bringing these new convertibles to market will 
continue across the entire company.

[Caption: Jean Jennings, Automobile Magazine] “Does General Mo-
tors have the ability to make cars that people want? Yes they do. It’s 
absolutely clear. This is the key to their survival and on top of that, I 
have seen, as many journalists have, cars that are scheduled for the next 
couple of years and I’ll tell you that if those cars were on the road right 
now today, I don’t think they’d be in this jam at all.”

But Lutz knows [that] making higher quality automobiles is only part of 
the equation–changing a generation[’]s worth of less-than-favorable 
opinions is the real battle.

“What we’re seeing is the old beliefs about General Motors, which we 
probably earned over twenty, twenty-five years. The old beliefs of all 
our cars look the same, our quality isn’t very good, the vehicles use a lot 
of gas, none of that stuff is true anymore but these perceptions linger.”

However[,] the good looking convertibles coming from GM may be 
changing that perception, as well as the company’s fortunes. America’s 
largest manufacturing company actually turned a profit in the first 
quarter of ‘06.
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subcarrier is expected to also begin providing radio reading services 
later this year. See Noble Interview; Email from David Noble to FCC staff 
(September 8, 2010) (Noble Email 9/8/10).

	 13	 Video description is a service for people who are blind and visually 
impaired that employs narratives in the natural pauses of video pro-
gramming to fill in the gaps when a program has no audio.
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(“Not later than 6 months after the submission of the report to the 
Commission required by subsection (e)(1) of the Twenty-First Century 
Communications and Video Accessibility Act of 2010, the Commission 
shall revise its regulations to require the provision of closed captioning 
on video programming delivered using Internet protocol that was pub-
lished or exhibited on television with captions after the effective date of 
such regulations.”).

	 22	 Specifically under existing rules, all local television stations must 
provide captions on their news programming, but most may meet this 
obligation by using a captioning method called “electronic newsroom 
technique” (ENT). 47 C.F.R. § 79.1(e)(3) (2010). Only the major national 
broadcast television networks (ABC, NBC, CBS and Fox), the affiliates of 
these networks in the top 25 television markets, and the national non-
broadcast networks serving at least 50 percent of all homes subscribing 
to video programming services must use real-time captioning for such 
live news programming. 

	 23	 The lack of full captions on local news prompted consumer groups 
representing persons with hearing loss to file a petition in 2004 asking 
the Commission to re-evaluate the benefits of allowing the use of ENT 
as a captioning option in favor of requirements for real-time caption-
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public interest.” It was, in fact, one of 14 categories of programming 
identified by the Commission as being so. See infra at 12 & n.55. Rather, 
entertainment material was not generally the focus of regulatory efforts 
because its promotion was well regulated by market forces alone.

	 50	 67 Cong. Rec. 5479 (1926). 

	 51	 NBC v. United States, 319 U.S. 190, 215 (1943), citing 47 U.S.C. §§ 307(a), 
(d), 309(a), 310, 312. 
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	 52	 See, e.g., 47 U.S.C. §§ 303, 307(a), 309(a). 

	 53	 Sterling & Kittross, Stay Tuned at 189. 

	 54	 See FCC, Public Service Responsibility of Broadcast Licensees (1946), 
reprinted in Documents of American Broadcasting (4th Edition) 
(Frank J. Kahn ed.) 148-63 (1984), at 39. 

	 55	 Report and Statement of Policy res: Commission en banc Programming 
Inquiry, 44 FCC 2303, 2310 (1960) (1960 Programming Report).

	 56	 1960 Programming Report, 44 FCC at 2312. 

	 57	 1960 Programming Report, 44 FCC at 2314.

	 58	 1960 Programming Report, 44 FCC at 2314.

	 59	 See Primer on Ascertainment of Community Problems by Broadcast Ap-
plicants, Report and Order, 27 FCC 2d 650 at Appendix B (1971) (Primer 
on Ascertainment of Community Problems). The Primer instructed 
applicants to (1) determine the composition of the population falling 
with a station service area with respect to, among other factors, race 
and ethnicity; (2) interview leaders of significant groups within the 
community regarding community needs and problems; (3) randomly 
survey the general public regarding such needs and problems; (4) 
evaluate the relative importance of the needs and problems so disclosed, 
the timeliness of the comments, and the extent to which it can provide 
programming to meet each; and (5) formulate programs that addressed 
those issues deemed, in the good faith discretion of the applicant, to 
merit such on-air treatment. See id.

	 60	 Primer on Ascertainment of Community Problems at Appendix B. 

	 61	 Primer on Ascertainment of Community Problems at Appendix B.

	 62	 See Amendment of Part O of the Commission’s Rules- Commission 
Organization- With Respect to Delegation of Authority to the Chief, 
Broadcast Bureau, Order, 43 FCC 2d 638, 640 (Appendix) (1973). If the 
applicant had failed to meet such limits or if the programming varied 
from the licensee’s prior representations to the FCC (the so-called 

“promise-versus-performance” review), the application would be subject 
to review by the Commission itself, which would be a less expeditious 
and potentially more risky process than delegated Bureau action.

	 63	 See Amendment of Part O of the Commission’s Rules- Commission 
Organization- With Respect to Delegation of Authority to the Chief, 
Broadcast Bureau, Order, 43 FCC 2d at 640 (Appendix) (1973). 

	 64	 Amendment of Section 0.281 of the Commission’s Rules- Delegation 
of Authority to the Chief, Broadcast Bureau, Order, 59 FCC 2d 491, 493 
(1976).

	 65	I nterview with Steve Schwaid, Director of News and Digital Content, 
WGCl Atlanta, by Cynthia C. Kennard, FCC (June 30, 2010).

	 66	I nterview with Lee Giles, former V.P. and Director, News, WISH-TV 
Indianapolis, by Cynthia C. Kennard, FCC, (June 27, 2010).

	 67	I nterview with Gayle Eichenthal, Program Director KUSC Radio, Los An-
geles, by Cynthia Kennard, FCC (Sept. 25, 2010); see also Ken Reich, Gail 
Eichenthal Leaves KNX, As Station Under New Management Gets Softer, 
Take Back the Times Blog, Jan. 20, 2005, http://takebackthetimes.
blogspot.com/2005/01/gail-eichenthal-leaves-knx-as-station.html.

	 68	 Reason Interview: Mark S. Fowler, Reason, Nov. 1, 1981, excerpt avail-
able at http://findarticles.com/p/articles/mi_m1568/is_1998_Dec/
ai_53260535/pg_4/?tag=content;col1. 

	 69	 47 C.F.R. § 73.671. See also Policies and Rules Concerning Children’s Tele-
vision Programming, Report and Order, 11 FCC Rcd 10,660, 10,662 (1996).

	 70	 47 C.F.R. § 73.673. 

	 71	 47 C.F.R. § 73.670 (no more than 10.5 minutes per hour during week-
ends and 12 minutes per hour during the week).

	 72	 Deregulation of Radio, Report and Order, 84 FCC 2d 968 (1981) (De-
regulation of Radio 1981), recon. granted in part, 87 FCC 2d 797 (1981), 
remanded sub nom. Office of Communication of the United Church of 
Christ v. FCC, 707 F.2d 1413 (D.C. Cir. 1983), on remand, Second Report 
and Order, 96 FCC 2d 930 (1984), remanded sub nom. Office of Com-
munication of the United Church of Christ v. FCC, 779 F.2d 702 (D.C. Cir. 
1985), on remand, Memorandum Opinion and Order, 104 FCC 2d 505 
(1986).

	 73	 Deregulation of Radio 1981, 84 FCC 2d at 968–69.

	 74	 Deregulation of Radio 1981, 84 FCC 2d at 971.

	 75	 Deregulation of Radio 1981, 84 FCC 2d at 977.

	 76	 Deregulation of Radio 1981, 84 FCC 2d at 978. 

	 77	 Deregulation of Radio 1981, 84 FCC 2d at 998. 

	 78	 Deregulation of Radio 1981, 84 FCC 2d at 971. 

	 79	 Deregulation of Radio 1981, 84 FCC 2d at 978. Notably the Commission 
applied a different analysis to stations in smaller communities “where 
few alternatives are available to listeners.” Id. Such stations were 
required to “be more broadly based in their programming,” something 
which the Commission believed to be dictated by “good business sense” 
anyway, as “stations in smaller communities must broadly base all of 
their programming to attract, hold and serve a large audience.” Id.

	 80	 Deregulation of Radio 1981, 84 FCC 2d at 979.

	 81	 Deregulation of Radio 1981, 84 FCC 2d at 1002–08.

	 82	 Deregulation of Radio 1981, 84 FCC 2d at 1008–1011.

	 83	 Deregulation of Radio 1981, 84 FCC 2d at 1008. 

	 84	 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d 1413, 
1426 (D.C. Cir. 1983).

	 85	 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d at 1427. 

	 86	 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d at 
1435-38. 

	 87	 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d at 1441 
(internal citation omitted).

	 88	 Deregulation of Radio, Memorandum Opinion and Order, 104 FCC 2d 
505, 507 (1986). 

	 89	 Revision of Programming and Commercialization Policies, Ascertainment 
Requirements, and Program Log Requirements for Commercial Televi-
sion Stations, Report and Order, 98 FCC 2d 1076, 1984 WL 251255 at *2 
(Aug. 21, 1984) (Television Deregulation Order).

	 90	 Television Deregulation Order, 1984 WL 251255 at *7.

	 91	 Television Deregulation Order, 1984 WL 251255 at *8.

	 92	 Television Deregulation Order at 1984 WL 251255 at *2.

	 93	 Between 1934 and 1952, Section 307(d) of the Act provided that action 
on license renewal applications should be governed by the same consid-
erations and practices as the granting of the original applications, includ-
ing application of traditional comparative factors such as integration of 
ownership and management and diversification of media ownership. See 
ch. 652, Title III, Part I, § 307, 48 Stat. 1083 (June 19, 1934). Nevertheless, 
in 1951, the Commission acknowledged it had given some consideration 
to the past broadcast records of incumbent licensees in the renewal ap-
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plication process, and would continue to do so alongside the traditional 
comparative factors. See Hearst Radio, Inc. (WBAL), 15 FCC 1149 (1951). 
In so doing, the Commission reasoned that a literal reading of Section 
307(d) would effectively eliminate consideration of the incumbent’s past 
broadcast record, which would not be in the public interest. The Commis-
sion’s reasoning gave rise to the “renewal expectancy” preference, which 
was granted to the incumbent depending on the Commission’s review of 
the incumbent’s program performance. If the Commission’s determina-
tion that the incumbent’s past program service had been meritorious in 
meeting the needs and interests of listeners or viewers in its community 
of license or service area, renewal expectancy was warranted and was 
given significant weight when evaluated against the traditional structural 
factors. The Commission believed that Congress had to some extent 
confirmed the existence of such an expectancy when it amended Section 
307(d) to delete the language subjecting renewal applicants to “the 
same considerations and practice” as original applicants and substituted 
the present language subjecting all applications to the standard of 

“public interest, convenience, and necessity.” See 82 P.L. 554, ch 879, § 5, 
66 Stat. 71447 (July 16, 1952). 

The renewal expectancy preference was applied on an ad hoc basis, 
without guidelines concerning comparative criteria or the weights to be 
assigned to particular factors, until 1965. In that year, the Commission 
adopted a Policy Statement to deal with situations involving compara-
tive proceedings between non-incumbent applicants according to the 
following principles:.

“Decisional significance will be accorded only to material and substantial 
differences between applicants’ proposed program plans. Minor differ-
ences in the proportions of time allocated to different types of programs 
will not be considered. Substantial differences will be considered to the 
extent that they go beyond ordinary differences in judgment and show a 
superior devotion to public service.” 

Policy Statement on Comparative Broadcast Hearings, 1 FCC 2d 393, 397 
(1965) (internal citations omitted) (1965 Policy Statement). Since the 
Commission didn’t enforce the implementation of the program propos-
als of winning applicants, few were crazy enough to under-propose, 
warranting comparative consideration with their opponents’ proposals. 
However, the 1965 Policy Statement did not attempt to address the in-
terplay between these comparative factors and the “renewal expectancy” 
preference adopted in the Hearst Radio decision. 

In 1970, the Commission adopted a second policy statement specifically 
tailored for comparative hearings. Policy Statement Concerning Compara-
tive Hearings Involving Regular Renewal Applicants, Public Notice, 
FCC-70-62, 22 FCC 2d 424 (1970) (1970 Policy Statement), rev’d, Citizens 
Communications Center v. FCC, 447 F.2d 1201 (1971). Under the 1970 Policy 
Statement, a renewal applicant would be preferred over any competing 
applicant if the incumbent could show in a hearing that its programming 
during the license term had been “substantially attuned” to meeting the 
needs and interests of its service area, and that its operation had other-
wise been characterized by “serious deficiencies.” 1970 Policy Statement, 
22 FCC 2d at 425. If the presiding judge determined that the renewal 
applicant’s record of service met that test, it was to halt the proceeding 
and grant the renewal application. Id. at 428. 

The 1970 Policy Statement lasted one year before it was overturned by 
the Court of Appeals for the District of Columbia Circuit. The Court held 
that the bifurcated procedure adopted in the 1970 Policy Statement 
violated Section 309 of the Act as interpreted by the Supreme Court in 

Ashbacker Radio Corp. v. FCC., 326 U.S. 327 (1945), by depriving qualified 
challenging applicants of the right to a full comparative hearing on the 
merits of their proposals. Citizens Communication Center v. FCC, 447 F.2d 
1201 (D.C. Cir. 1971) (CCC), clarified, 463 F.2d 822 (D.C. Cir. 1972). However, 
the Court did note that prior cases had established a presumption—or, as 
the court referred to it, an “operational bias” that created an “insuper-
able advantage”—in favor of license renewal when the licensee’s service 
record was satisfactory. CCC, 447 F.2d at 1207-08.

The Commission then returned to processing comparative renewal 
proceedings under the standards in the 1965 Policy Statement, with the 
renewal expectancy typically being the dispositive factor, while also 
pursuing a rulemaking in the wake of the CCC decision. In the leading 
comparative license renewal case from this era, the D.C. Circuit court 
upheld the Commission’s grant of the incumbent’s renewal application 
against a competing application. Cowles Florida Broadcasting, Inc., Deci-
sion, 60 FCC 2d 372 (1976) (Cowles), recon. denied and clarified, 62 FCC 
2d 953 (1977), further recon. denied, 40 RR 2d 1627 (1977), remanded 
sub nom. Central Florida Enterprises, Inc. v. FCC, 598 F.2d 37 (D.C. Cir. 
1978), on remand, Cowles Broadcasting, Inc., 86 FCC 2d 993 (1981), aff’d 
sub nom. Central Florida Enterprises, Inc. v. FCC, 683 F.2d 503 (D.C. Cir. 
1982). In granting the renewal, the Commission held that, for significant 

“public interest” reasons, an incumbent licensee’s ‘meritorious’ record 
could outweigh a challenging applicant’s advantages under the structural 
criteria of diversification and integration. Cowles. In affirming that deci-
sion, the D.C. Circuit held that so long as the Commission did not raise the 
renewal expectancy preference to an “irrebuttable presumption” in favor 
of the incumbent, and so long as it weighed all factors at the same time, 
the Commission could permissibly attribute renewal expectancies of 
varying strength and weight. Central Florida Enterprises, Inc. v. FCC, 683 
F.2d 503, 506 (D.C. Cir. 1982). The court restated and affirmed the three-
part justification underlying the renewal expectancy preference:

there is no guarantee that a challenger’s paper proposals will, in fact, 
match the incumbent’s proven performance;

the likelihood of renewal encourages licensees to make investments to 
ensure quality service which would not be made if their dedication to 
service is not rewarded; and 

the comparing of challengers and incumbents on the same basis as new 
applicants are compared could lead to an undesirable haphazard restruc-
turing of the broadcast industry, i.e., could lead to licensees owning more 
than one station being displaced by challengers with no or fewer stations.

Central Florida Enterprises, Inc., 683 F.2d at 507, quoting Cowles, 86 FCC 
2d at 1013.

	 94	 See WWOR-TV, Inc., Decision, 7 FCC Rcd 636, 638 (1992), aff’d sub nom. 
Garden State Broadcasting L.P. v. FCC, 966 F.2d 386 (D.C. Cir. 1993) (in 
disqualifying a party for filing a competing application for purposes of 
obtaining a settlement payment from the incumbent licensee, the Com-
mission states that “incentives and mechanisms for abuse. . . have been 
inherent in the licensing process”).

	 95	 Telecommunications Act of 1996, P.L. 104; § 203 110 Stat. 56, 112 (1996) 
(Telecom Act). The Omnibus Budget Reconciliation Act of 1981 had 
extended radio station license terms from the original three years to 
seven years and extended television station license terms from three 
years to five years. See Omnibus Budget Reconciliation Act of 1996, Pub. 
L. No. 35, Sub. B, ch. 2, 95 Stat. 357, 736 (1981).

	 96	 Telecom Act § 204, 110 Stat. 56, 112-13. Passage of the Act, however, 
did not alter the Commission’s longstanding policy of considering 
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time-sharing proposals to accommodate competing demand for limited 
NCE-FM spectrum. See, e.g., Nassau Community College, File No. 
BMLED-951024KA, Memorandum Opinion and Order, 12 FCC Rcd 12234, 
12234-5 (1997); Comparative Standards for Noncommercial Educational 
Applicants, Memorandum Opinion and Order, 16 FCC Rcd 5074, 5100-01 
(2001) (affirming use of time sharing as tie-breaker of last resort in 
selecting among competing applicants for new NCE stations).

	 97	 See FCC, Instructions for FCC 303-S Application for Renewal of Broad-
cast Station License (FCC Form 303-S Attached) (updated Sept. 2009) 
(Instructions for FCC Form 303-S) at 25, 34, available at www.fcc.gov/
Forms/Form303-S/303s.pdf.

	 98	 47 C.F.R. § 73.3527(e)(8)(i).

	 99	 See Application for Renewal of Broadcast Station License at 25, 34.

	100	C ommission regulations do provide the following language with respect 
to the list: “The list shall include a brief narrative describing what issues 
were given significant treatment and the programming that provided 
the treatment. The description of the programs shall include, but shall 
not be limited to, the time, date, duration, and title of each program in 
which the issue was treated.” See, e.g., 47 C.F.R. § 73.3526(e)(12); and 
47 C.F.R. § 73.3527(e)(8)(i) (containing identical language).

	101	 As discussed in Chapter 26, Broadcast Radio and Television, in its 
Enhanced Disclosure proceeding, the Commission imposed such a 
requirement on television licensees, Standardized and Enhanced Dis-
closure Requirements for Television Broadcast Licensee Public Interest 
Obligations, Report and Order, 23 FCC Rcd 1274 (2007), but this rule has 
not yet become effective.

	102	 These findings are based on FOM staff’s review of the quarterly issues/
programs lists that several stations have prepared and placed in their 
public inspection files.

	103	 KNBC-TV, Quarterly Issues/Program Report, third quarter of 2009.

	104	I t should be noted that renewal applications denied on grounds other 
than failure to meet public interest obligations were not included in 
this tally. Such grounds include misrepresentations, character matters 
or other disqualification involving the licensee or its principals, non-
operation of the station in violation of Section 312 of the Communica-
tions Act, 47 U.S.C. § 312, or situations in which a competing applicant 
in a comparative renewal proceeding was deemed to be superior to the 
incumbent licensee.

	105	 During its initial administrative review of the petition of a coalition of 
church and civil rights groups to deny the renewal application of Lamar 
Life Broadcasting Company for Station WLBT-TV, the Commission 
concluded that the coalition lacked standing to protest the application. 
See Lamar Life Broadcasting Co., 38 FCC 1143 (1965) (Lamar Life 1965), 
rev’d and remanded sub nom. Office of Commc’n of the United Church 
of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966) (UCC I), accepting remand, 
3 FCC2d 784 (1966); renewing license again, 14 FCC2d 495 (ALJ 1967); 
aff’d, 14 FCC2d 431 (1968) (Lamar Life 1968); rev’d and vacated sub 
nom. Office of Commc’n of the United Church of Christ v. FCC, 425 F.2d 
543 (D.C. Cir. 1969) (UCC II). While nonetheless acknowledging that the 
petition raised serious questions about the Lamar Life’s compliance 
with the public interest standard, the Commission noted its view that a 
licensee who had failed to comply with the standard in the past should 
be granted renewal upon its agreement to cease all operations which 
the Commission finds contrary to the public interest. See Lamar Life 
1965. The DC Circuit reversed the Commission’s decision, finding that 

the petitioners did have standing. See UCC I. On remand, the Commis-
sion granted the renewal application notwithstanding the petition after 
holding an evidentiary hearing. See Lamar Life 1968. The DC Circuit 
reversed, directing the Commission to cancel the renewal and noting 
that the FCC hearing examiner had displayed a “profound hostility to 
the participation of the Public Intervenors and their efforts.” UCC II, 425 
F.2d at 549–50.

	106	 Brandywine-Main Line Radio, Inc. v. FCC, 473 F.2d 16, 20 (D.C. Cir. 1972); 
see also Brandywine-Main Line Radio, Inc., Decision, 24 FCC 2d 18 (1970), 
recon. denied, 27 FCC 2d 565 (1971). 

	107	 See, e.g., Applications of the Alabama Educational Television Commis-
sion For Renewal Of Licenses For Station Waiq (Ed-Tv), Montgomery, 
Ala., Memorandum Opinion and Order, 33 FCC 2d 495 (1972) (rescinding 
the Commission’s grant of renewal applications to the Alabama stations 
and designated them for hearing); Applications of Alabama Educational 
Television Comm’n, 50 FCC 2d 461, 483 (1975) (overturning ALJ decision 
and denying renewal applications). 

	108	 West Coast Media, Inc., Decision, 79 FCC 2d 610 (1980).

	109	 SeeLicense Renewal Applications of Certain Commercial Television 
Stations Serving Philadelphia, Pennsylvania, Memorandum Opinion 
and Order, 5 FCC Rcd 3847 (1990), recon. denied, 6 FCC Rcd 4191 
(1991) (Philadelphia Television Cases); License Renewal Applications of 
Certain Commercial Radio Stations Serving Philadelphia, Pennsylvania, 
Memorandum Opinion and Order, 8 FCC Rcd 6400 (Com. Car. Bur. 2003) 
(Philadelphia Radio Cases). 

	110	 See Philadelphia Television Cases, 5 FCC Rcd at 3847 n.5.

	 111	 See Philadelphia Television Cases, 5 FCC Rcd at 3847. The proceeding 
raised serious issues about the Commission’s public file requirements. 
One of the television stations whose license was renewed admitted 
in papers that it had been “inadvertently” deficient in maintaining its 
public file. License Renewal Applications of Certain Commercial Televi-
sion Stations Serving Philadelphia, Pennsylvania, Memorandum Opinion 
and Order, 6 FCC Rcd 4191, 4191 (1991). Evidence suggested that another 
such station had attempted to forestall review of its file. See id. at 4194 
(Duggan, Ervin S., Commissioner, concurring). Although the Commis-
sion affirmed the renewal decisions on reconsideration, Commissioner 
Ervin S. Duggan, issued a Separate Statement in order to question 
whether the Commission was “taking its public file requirements serious 
enough today.” See id. Duggan noted that the issues/programs list “is 
one of our most important requirements, for such lists [ ] provide the 
only real means for monitoring station compliance with the public inter-
est standard of the Communications Act.” Id. He concluded that, with 
the elimination of quantitative programming guidelines, if the public 
file requirement “is not vigorously enforced, does the public interest 
standard today mean anything at all?” Id. 

	 112	 WZFM (FM), Narrows, Va., Application to Renew Station License, Op-
erational Status Inquiry, Letter from Peter Doyle, Chief, Audio Services 
Division, Media Bureau, to Old Dominion Communications, Inc., April 
7, 2004. Under section 312(g), a station forfeits its license if it fails to 
broadcast signals for 12 consecutive months. 47 U.S.C. Section 312(g).

	 113	 Old Dominion Communications, Inc., Petition for Reconsideration, Decla-
ration of H. Edward Hale, at 1, Apr. 19, 2004. 

	 114	 Old Dominion Communications, Inc., Petition for Reconsideration 
Granted, Application Reinstated, June 9, 2004, http://hraunfoss.fcc.gov/
edocs_public/attachmatch/DOC-262186A1.pdf.
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	 115	 Angela J. Campbell, Public Participation at the Federal Com-

munications Commission (2010) (unpublished study available upon 
request). The author is Director of Georgetown Law’s Institute for Public 
Representation, which operates as clinic for law students and provides 
pro bono legal assistance to non-profit organizations. Kate Aishton and 
Niko Perazich provided research assistance.

	 116	 These delays are often the result of processing holds that are placed on 
renewal applications by the Enforcement Bureau to preserve its right to 
issue notices of apparent liability in pending matters, most commonly 
indecency cases. Because Section 503(b)(6) of the Act imposes a stat-
ute of limitations of one year from the violation, postponing the renewal 
preserves the Commission’s ability to propose a forfeiture. See 47 U.S.C. 
§ 503(b)(6).

	 117	I t should be noted that there were two cases in recent years in which 
the Commission did take major action—but, significantly, they involved 
mergers, not the normal license renewal process. One case involved 
the transfer of the Tribune Company to Sam Zell, the other, the sale 
of Univision. In both cases, it was necessary for the Commission to 
grant renewal applications to the stations before it could approve their 
sale. In the Univision case, the Commission confronted concerns over 
Univision’s reliance on telenovas to satisfy its children’s programming 
obligations. Rather than designating the applications for hearing, the 
Commission entered into a consent decree with Univision that required 
the licensee to pay $24 million to the U.S. Treasury. The sale was then 
approved.See Shareholders of Tribune Company, Memorandum Order 
and Opinion, 22 FCC Rcd. 21266 (2007); Shareholders of Univision Com-
munications Inc., Memorandum Order and Opinion, 22 FCC Rcd. 5842 
(2007) (Univision).

	 118	 Specifically, the Industry Analysis Division of the Media Bureau looked 
at week-long television station programming schedules from 12:00 a.m. 
Monday to 11:59 p.m. Sunday to determine if the station aired any news. 
The sources used to determine station programming were Zap2It.com, 
TV Guide, local station websites, and Wikipedia.org.

If the station broadcast 30 minutes or more of news per week, that 
station was deemed to broadcast news. Notation was made if the sta-
tion fell into any of the following categories: airing Local and National 
News, Local News Only, National News Only, or No News. Regional 
and Campus News programs were included in the local news category. 
Broadcasts of state legislature, public affairs, and public interest pro-
grams were not considered news. 

Once these determinations were made, percentages were calculated 
for the total markets. The total number of broadcast stations was 1,632. 
Of those, 1,239 stations were commercial stations, and 393 were non-
commercial educational stations. There were 696 stations that broadcast 
no local news, and 248 stations did not broadcast news. Of the 393 non-
commercial educational stations, 322 did not broadcast local news.

Calculations were also made for the Top 100 DMAs in those categories. 
The Top 100 DMAs contained 1100 stations. Of those, 842 were commer-
cial stations and 258 were non-commercial educational stations. There 
were 496 stations in the top 100 markets that broadcast no local news, 
and 207 stations that broadcast no news. Of the 258 non-commercial 
educational stations, 199 did not broadcast local news.

	 119	 See Improving Commission Processes, Notice of Inquiry, 11 FCC Rcd 
14006, 14017 (1996).

	120	 Absent action by the private party or the FCC, ABIP agreements auto-
matically renew for subsequent three-year periods. 

	 121	 Far fewer stations in other broadcast services (e.g. Class A, Low Power 
TV) participate in ABIP. For example, as of December 2010, less than one 
percent of Low Power TV stations participate in ABIP.

	122	 The FCC’s self-inspection checklists include information on assessing 
compliance with the most frequently violated broadcast regulations. 
See FCC, Broadcast Self Inspection-Checklists, http://www.fcc.gov/eb/
bc-chklsts/. 

	123	 For example, the Advisory Committee on Public Interest Obligations of 
Digital Television Broadcasters issued q comprehensive report, Charting 
the Digital Broadcasting Future, in December 1998. http://benton.org/
archive/publibrary/piac/report.html. The Advisory Committee’s major 
recommendations concerned the following topics: 1) improving the 
quality of public discourse, 2) disaster warnings, 3) disability access to 
digital programming and 4) diversity in broadcasting. See Letter from 
Vice President Al Gore to FCC Chairman William Kennard, October 20, 
1999. http://benton.org/archive/publibrary/piac/vpltr.html. 

	124	 Mark Fowler & Daniel Brenner, A Marketplace Approach to Broadcast 
Regulation, 60 Tex. L. Rev. 207, 210 (1982) (A Marketplace Approach to 
Broadcast Regulation).

	125	 A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. at 
211–12. (1982). They also advocated the elimination of any restrictions 
on the alienation of licenses, including the ownership rules, maintaining 
that such rules serve to restrict growth by existing participants and cre-
ate barriers to the entry of new ones, thus retarding program diversity. 
Id. at 245–47.

	126	 A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. at 
242–44 (1982). He alternatively proposed that current licensees retain 

“squatter’s rights” to their authorizations, and be free to sell them to 
parties that would have flexibility to decide how to use the spectrum. Id. 
at 244.

	127	 A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. at 
247–48. 

	128	 A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. at 
247–48.

	129	 A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. at 
248–49.

	130	 A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. at 
252–54.

	 131	 A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. at 255.

	132	 Prepared Testimony of Henry Geller, FCC Workshop on the Future of 
Media and the Information Needs of Communities: Serving the Public 
Interest in the Digital Era (Mar. 4, 2010), at 7, available at http://reboot.
fcc.gov/futureofmedia/serving-the-public-interest-in-the-digital-era.

	133	 Testimony of Henry Geller, FCC Workshop on the Future of Media and 
the Information Needs of Communities: Serving the Public Interest in 
the Digital Era (Mar. 4, 2010), Tr. at 74:3–10, available at http://reboot.
fcc.gov/c/document_library/get_file?uuid=57c2b1d8-4ecb-49b8-ad8e-
bb30d794b784&groupId=19001.

	134	 See Advisory Committee on Public Internet Obligations of Digital 

Television Broadcasters, Charting the Digital Broadcasting 

Future (Final Report) (1998), http://benton.org/archive/publibrary/
piac/report.html. 

	135	 See, e.g., Paul Taylor & Norm Ornstein, The Case for Free Air Time: A 
Broadcast Spectrum Fee for Campaign Finance Reform (Spectrum 
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tuners, Aug. 27, 2010, available at http://news.cnet.com/8301-13578_3-
20014874-38.html.

	 51	 Insight Research Corp., Study of FM Radio-Enabled Handsets in 

the U.S. 4 (2010), available at http://www.nabfastroad.org/.

	 52	 See, Letter from Brian Josef, Assistant Vice President, CTIA, to Marlene 
Dortch, Secretary, FCC, GN Docket No. 10-25 (filed Mar. 31, 2011). See, 
e.g., Letter from Steve Largent President and CEO CTIA-The Wireless 
Association, et al. to The Honorable Patrick Leahy, Chairman Senate 
Judiciary Committee, et al., dated Aug. 23, 2010, available at http://files.
ctia.org/pdf/Leahy_Conyers_Letter.pdf; Consumer Electronics Assoc’n, 
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Phones (press release), available at http://www.ce.org/Press/Current-
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	 53	 Testimony of William H. Kling, Pres. and CEO, American Public Media Group, 
FCC Workshop on the Future of Media and the Information Needs of Com-
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	 1	 See Telecom Act § 202(h), 110 Stat. 56, 111-12. 
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v. Nat’l Citizens Comm. for Broadcasting, 436 U.S. 775, 780, (1978).
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	 4	 2002 Biennial Review Order, 18 FCC Rcd at 13644.

	 5	 2002 Biennial Review Order, 18 FCC Rcd at 13632.

	 6	 2002 Biennial Regulatory Review—Review of the Commission’s Broad-
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Proposed Rulemaking, 18 FCC Rcd 13620, 13631 (2003) (2002 Biennial 
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Project. v. FCC, 373 F.3d 372 (2004).
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papers and Television Stations: A Study of News Coverage of the 

2000 Presidential Campaign (FCC) (2002) (examining to what extent 
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	 11	 47 C.F.R. § 73.3555(d)(3).
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Broadcast Ownership Rules and Other Rules Adopted Pursuant to 
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	 15	 2006 Quadrennial Regulatory Review Order, 23 FCC Rcd at 2042–43.
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	 17	 47 C.F.R. § 73.3555(c). 

	 18	 47 C.F.R. § 73.3555(c)(3).
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more are attributable. 47 C.F.R. § 73.3555 Note 2(b). Non-voting stock 
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In the 2008, the Commission modified the EDP rule to allow an interest 
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tion if the investment would enable an “eligible entity” to acquire a 
broadcast station provided that “(1) the combined equity and debt 
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interest, option, or promise to acquire an equity interest in the eligible 
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of Proposed Rulemaking, 23 FCC Rcd 5922, 5936 (2008). An “eligible 
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structure information that previously had been filed in exhibits that 
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ability to aggregate and cross-reference multiple forms involving the 
same owners or stations. See Promoting Diversification of Ownership in 
the Broadcasting Services, Report and Order and Fourth Further Notice 
of Proposed Rulemaking, 24 FCC Rcd 5896 (2009), order on recon-
sideration, Memorandum Opinion & Order and Fifth Further Notice of 
Proposed Rulemaking, 24 FCC Rcd 13040 (2009). 
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Minorities and Women Appears Limited and Is Difficult to Assess 
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(2010) (calculating the $8.9-$12.2 valuation of OTA broadcast television 
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broadband and the more regulated OTA air television broadcasting); 
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