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A | nt roducti on
Before us is NAU REQUEST FOR RECONSI DERATI ON ( Paper 61)
in which Nau requests that we nodify our ORDER DECI DI NG NAU
M SCELLANEOUS MOTI ON 2 (Paper 57) to permit Nau to file a renewed

opposi tion.

B. Di scussi on

Nau notes that, as a result of our ORDER DECI DI NG NAU
M SCELLANEOUS MOTION 2, it just recently became aware that it my
have a de facto burden of proof with respect to certain issues
rai sed by OChuchida Prelimnary Modtion 1. Reasoning that had it
known that it had a de facto burden, Nau now says that it woul d
have filed an opposition with argunents and evi dence in addition
to the argunment and evidence presented in NAU OPPOSI TION 1 (Paper
45) .

Under the circunstances of this case, and given that we
announced essentially for the first time that, under certain
unusual circunstances, there may be ade facto burden of proof
on a party opposing a prelimnary notion, we agree with Nau that
the fair thing to do is to allow Nau to file an opposition and
evi dence which Nau feels may best satisfy anydefacto burden
which it may have.

Normal |y, we would be inclined to request a response from

Chuchida with respect to the NAU REQUEST FOR RECONSI DERATI ON



before granting the request. However, there can be no prejudice
to OChuchida in allowing Nau to file a renewed opposition with al
argunments and evi dence deened appropriate by Nau, given that
Chuchi da has been authorized to file a reply responding to any
and all argunments presented by Nau. Rule 601 contenplates a
just, speedy and i nexpensive interference. In short, whatever
procedure is used in an interference ought to be as fair as

possi ble. Perceiving no prejudice to Ohuchida if the NAU REQUEST
FOR RECONSI DERATION is granted without any views being submtted
by OChuchida, we believe it is appropriate to enter a decision on

the reconsi deration request at this tine.

C. Addi ti onal observation

In this case, Nau could not have been aware of a new
practice announced in our ORDER DECI DI NG NAU M SCELLANEOUS
MOTI ON 2 (Paper 57). Since both the ORDER DECI DI NG NAU
M SCELLANEOUS MOTI ON 2 and the opinion entered today will appear
on the Web Page of the PTO in the future parties will be on
notice that there are cases where in filing an opposition a party
may be under a de facto burden of proof in connection with
arguments made in the opposition. In future oppositions, counsel
shoul d take into consideration the practice announced in the

orders which have been entered in this particular interference.



D. O der
Upon consi deration of the NAU REQUEST FOR RECONSI DERATI ON,
and for the reasons given, it is
ORDERED t hat the request is granted to the extent that
the NAU OPPOSI TION 1 (Paper 45) shall be returned.
FURTHER ORDERED tinmes will be set for filing a new Nau
opposition, an Chuchida reply and a further Nau reply.
FURTHER ORDERED t hat this ORDER shall be published on

the PTO Web Page.

FRED E. McKELVEY, Seni or
Adm ni strative Patent Judge

Rl CHARD E. SCHAFER
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

JAMESON LEE
Adm ni strative Patent Judge

— ) N N N N N N N N N N N

Rl CHARD TORCZON
Adm ni strative Patent Judge

N N N’

30 April 1999
Arlington, VA



