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Proposed Final Audit Report on the Georgia Federal Elections Committee
(LRA 793)

SUBJECT:

I. INTRODUCTION

The Office of General Counsel has reviewed the proposed Final Audit Report (“FAR™)
on the Georgia Federal Elections Committee (“the Committee”). Our comments address
Findings 1 and 2. We concur with any findings not specifically discussed in this memorandum.
If you have any questions, please contact Allison T. Steinle, the attorney assigned to this audit.

Both Findings 1 and 2 involve the Committee’s payroll account. We delieve the two
findings are intarrelated. Specifically, our ultimate analysis of Finding 1 depends on the .
docunpatation the Committee has pravided in reapanse to Findiag 2. Therefore, we addrees

Finding 2 first.
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As background, we understand that the Committee established the payroll account in
question to accomrnodata the restrictinns inpnaci by its payroll yendar, Paychex, whiech would
not draw the Cornnittpe’s payroll fram both its federal and non-federal nparating accounta.
Accordingly, the Committee elected to set up a separate account finm whieh it makes its federal
and non-federal payroll disbursements. The Committee states that this peyroll account functions
as an “escrow account” or “transmittal account” because it is used exclusively to pay salaries and
payroll taxes. The Committee states that it calculates the appropriate amount of federal and non-
federai funds for each payroll period and transfers these funds from the federal and non-federal
operating accounts to the payroll account, from which it pays all its federal, non-federal, and
allocable employees. The Committes states it reports the federal and allocable payro
disbursements frorn this account on Schedule B or Schedule H4 as appropriate. However, the
Conmmittee claims that tixis payroll acconnt is neither a federal anconmt nor @ allocation acoogtt,
arid therefore it is not required to report entirely nen-federal activity to the Cammisaion.

II. FINDING 2 - PAYMENT OF FEDERAL ACTIVITY WITH NON-FEDERAL FUND#

Finding 2 addresses the Committee’s failure to maintain a monthly log detailing the time
spent on federal activities for employees whose salaries and related expenses were paid from the
payroll account. State party committees must keep a monthly log documenting the percentage of
time each employee spends in connection with a federal clection. 11 C.F.R. § 106.7(d)(1). If
employees spend more than 25 peroent of their timre ou federal election activity (“FEA”) or in
cormeetion with a federal election, their sahrrios and relsted expenges mst bie paid enty from a
ferleral aacaunt. 11 C.F.R. § 106.7(d)(1)(ii). Prior to Janunry 19, 2006, if employees spent less
than 25 percent of their time on FEA or in conneaion with a federal electian, their salarres and
related expenses could be paid entirely with non-federal funds. However, under the new salary
allocation rules that became effective January 19, 2006, if employees spend 25 percent or less of
their time on FEA or activities in connection with a federal election, they may be paid either
entirely with federal funds or at the same allocation rate as the committee's administrative
expenses. 11 C.F.R. § 106.7(d)(1)(i). Only if employces spend all of their time on entirely mon-
federal activity muy they inay be paid entirely with non-federal fends. 11 C.I'R. §

106.7(d)(1)(ii).

In this case, the Committee claims that a portion of tha payrall aceount-~perhape as
much as two thinds of the funds that passed throngh the nccount—waa nsed 10 pay salaries and
paymll taxes for smployees who were engaged in exclusively non-federal activity.! However,
the Committee has not provided the monthly logs required by 11 C.F.R. § 106.7(d)(1). Instead,
in response to the Interim Audit Report (“IAR"), the Committee has provided six affidavits from
the employees in question stating that, prior to when the new salary rules became effective, they
did not spend more than 23 percent of their time on FEA or activities in connection with a
federal election, and that they did not spend any time on FEA or activities in connection with a

! The Andit Divisiar ias stated thet 33 percent of the account’s activity was reported on the Committee’s
disclosure reparts to the Commissien. It is aur understanding that this means the Committee is claiming that only 33
percent of its salaries or related expenses were for employees who spent time on FEA or activities in connection

with a federal election.
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federal election after the new salary rules became effective. The proposed FAR concludes that
the affidavits are sufficient to establish that the Coramittes proporly allocated the salaries of the

six amployaes.

In recent audits of state party committees, the Commission has permitted committees to
use similar affidavits as supporting documentation, despite the fact that they had not mzintained
the monthly logs required under 11 C.F.R. § 106.7(d)(1). See FAR on the Missouri Democratic
Party (Feb. 3, 2009). Therefore, consistent with the Commission’s practices in these audits, we
agrec with the Audit Division that the Committee has provided sufficient altermate
documentation to establish that tire Com:nittee did not improperly pay For federal activity using

nan-federal funde.
IIL. FINDING 1 -~ MISSTATEMENT OF FINANCIAL ACTIVITY

While Finding 2 concludes that a large proportion of funds in the payroll account were
for non-federal salaries or related expenses, Finding 1 addresses the Committee’s failure to
report that activity. The Committee states that it should not be required to report the payroll
account’s non-federal activity to the Commission because the payroll account is neither a federal
account nor an allocation account. 'The Committee argues that the disclosure of non-federal
activity “would result in an artificial inerease in the disclosure of its federal activity, which it
believes would be burdensome for the Committee and confusing 10 renders of [the Committee’s]
" repeitn.” Commiitee Renponee at 2. However, the proposei FAR concludes that the payroil
account functioned as an atlocation accommt, from whick all activity, including non-fednral
activity, was repurtable ta the Commission. To assist the Cocumission in resolving this issne, we
address the Commissian’s options for how to treat a committee whose gayroll vendor will not
draw payroll from multiple federal and non-federal operating accounts.

As an initial matter, we believe the Commission could determine that the Committee’s
establishment and use of the payroll account was reasonable under tlie circummstances. In the
past, the Commission has been sympathetic to committees whese payroll vendors limit their
ability to draw payroll from multiple federal and non-federal operating accounts. See supra n.2.
Here, the Commitiee faced a Catch-22 created by the current salary aalocetian ruies nnd the
limitatians of ita paymH vendor. The Committee was prohihitad fraom tcansferring funds fiom its
non-federal account to reimburse its federal account for non-nilccable non-federal activity, so if
it used its federal account to make its payroll disbursements it could not have recouped the

2 The question of whether a commttee could set up a single payroll account to pay both federal «nd non-
federal sainries and related expenses was raised by a commonier dering the 2605 salary aliocoiian niiernaking. See
Explanation and Justification for State, District, ard Local Party Committee Paymeat of Certain Salaries and Wages,
70 Fed. Reg. 75,379, 75,383 (Dec. 20, 2005). However, the Commission concluded that it was beyond the scope of
the rulemaking and has not to our knowledge directly revisited the question. /d. In a subsequent Reports Analysis
Division referral to the Office of General Counsel, which was not made public because the Commission declined to-
open a MUR, the Commission detexmined not to seck enforcemnut action against a committee facad with the same
prohiom caused by the same payroll vendor. The committee in question there, however, had elected to pay its ron-
federal payroll from its federal opesating accouni and transfer in non-federal fundc to reimburse thase paynients

rather than set up a separate payroll account.
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portion of that “hard money” it used for non-federal salaries and related expenses. 11 C.F.R. §
106.7(R(1). However, the Corhmittee vemld nat use the 1on-federal aocaunt to maise ail of its
payroll dishursements, bocause the Cemmittee wes prahibited fom: malting diabursements from1
its non-federnl account far allocable ar fegderal purposes. 11 C.F.R. §§ 102.5(a). The
Committee attempted to camply with the law by creating a separate payroll account from whicix
it could make 100 percent non-federal disbursements, as well as federal and allocable

disbursements.

However, the Committee did not report any of the payroll account’s non-federal activity
to the Commission. Therefore, the question becomes whether, as the Committee claims, the
Committee couid weat its payroll acoount as a kind of “‘escrow acceunt” or “transmittal account™
that is neithor federnl nor non-fedemil, end finmy whicit tiue Commnittne woald only be requined ta
repott its foiteral and allocable activity, but not its non-federal aafivity. This appears to be &
question of fimt immession because neither the statute nor the regulations contemplate the
existence of auch an account, and therefore do not provide any guidance on the treatment of the

account for disclosure purposes.

On the one hand, the Committee is correct that the payroll account at issue here was
unlike an ordinary allocation account in that it contained non-federal funds to be used for the
payment of non-allocable, 100 percent non-federal expenses. See 11 C.F.R. § 104.17(b).
Commission regulations specify that allocation accourics may be used “solely for the purpeso of
paying the allocabfe expanses uf joint federal aed non-fedeant eetivifies.” 11 C.F.R. §
106.7(f)(1) (emphasis addod). Here, requiring the Caramittee tn diselose rll activity in the
payrall account would reault in the Cornmittee diselosing peyroll information for some
exclusively non-federal employees paid with excluaively non-federal funds far a particular pay

period.

On the other hand, however, we agree with the Audit Division that the payroll account
served as the functional equivalent of an allocation account, in that it allowed the Committee to
make both federal and non-federal disbursements with funds originating from both its federal
and non-federal operating accounts. See 11 C.F.R. §§ 102.5(a), 106.7(f)(1). The transfer and
reimbursemont rnlns erdinarily prehibit state party committees from transfarring non-federal
funds to an aecount cantaining federai fands to reimburse that sceount far 100 percent nan-
federal activity. 11 C.F.R. § 106.7(f). Allacatian acrcounts pnrmit state party stommittees to mix
funds from a committee’s federal and non-federal operating accounts to pay allocable expenses,
but are considered federal accounts from which that committee must report all activity, including
the non-federal portion of activity. See 11 C.F.R. §§ 104.17, 106.7(f); Explanation and
Justification for Methods of Allocation between Federal and Non-Federal Accounts, 55 Fed.
Reg. 26,058, 26,065-66 (June 26, 1990). Just as this reporting requirement allows the
Commission to verify that coramittees are transferring and using the proper amount of non-
federal funds to pay for allocable activities, requiring the Committee to report 100 percent non-
fedeml disbumnments here atlows the Comniission to verify that the Committee used and '
transferred the proper amount of noe-foderal funds tn pay for non-allocabie mmn-federal
activities, and did not use non-federal funds to subgidize fiederal activities. See 55 Fed. Reg. at
26,066 (noting that a reporting requirement “allow[s] the Cammission to track the flow of nco-
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federal funds into federal accounts, and [] ensure[s] that the use of such funds is strictly limited
to payment for the non-feteral share el allocable aetivities”}. Whike tha Conimittee claims that
the disclosure of its non-allavable non-federal aetivity would he burdensome, it has already
stated that it calculates the appropriate amount of federal and non-fedaral funds for each payroll
period in order to transfer the proper amounts from the federal and non-federal operating
accounts to the payroll account. The Audit Division’s proposed treatment of the payroll account
would only require the Committee to disclose the financial information it has already calculated.
Moreover, the Committee’s concern that such a reporting requirement would resulf in an
artificial increase in federal activity and confusion by readers is addressed by the Audit
Division’s recommendation that the Commnrittée only report the non-federal activity as “Other
Disbursements” on Sehedule B, Line 29.> Accordingly, because we are of the view that
committees shimuld be rogaired o report non-federal fonde if they mix thase fumds witi: federal
funds in a single account, see 55 Fed. Reg. at 26,066, and the payrall account at issue here
functions as a federal aHocation acoount in that it mixes non-fedarat and federal funds, we
conclude that the Committee should be required to report all of the payroll account’s activity,
including the transfer in and disbursement of non-federal funds to pay salaries and related
expenses that are 100 percent non-federal.

We reiterate that the transfer and reimbursement rules ordinarily prohibit state party
committees from transferring funds from a non-federal account to reimburse a federal account
for non-allocable non-federal activity. 11 C.F.R. § 106.7(f)(1). We note that in order to ensure
complete comptianee with the low in the fuiuce, the Committie will have ta ehaase a payrolt
vendor that will draw it payroll from its federal and nan-federal operating eecounts in
campliance with the regulatians.

? Currently, the proposed FAR instructs the Committee to report the non-federal activity on Schedule B,
Line 29, with a memo entry indicating that the transactions are being disclosed as a result of the FEC audit.
However, to avoid confusion by readers, we recommend that the FAR instruct the Committee to also include memo
entries for these transactions that specifically indicate that they are for non-allocable non-federal activity.




