UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of Policy Planning
Bureau of Competition
Bureau of Economics

April 20, 2012

The Hon. Thomas P. Willmott
Louisiana State Representative
District 92

2002 20" Street, Suite 204-A
Kenner, LA 70062

The Hon. Patrick C. Williams
Louisiana State Representative
District 4

1500 N. Market St., Suite A-200
Shreveport, LA 71107

Dear Representatives Willmott and Williams:

The staffs of the Federal Trade Commission’s Office of Policy Planning, Bureau
of Competition, and Bureau of Economics® appreciate the opportunity to respond to your
invitation for comments on the likely competitive impact of Louisiana House Bill 951
(“the Bill” or “HB951”). As you note, current Louisiana law generally requires that an
Advanced Practice Registered Nurse (“APRN”) must have a formal written collaborative
practice agreement with a physician before the APRN may offer health care services
within his or her established scope of practice. You have suggested that “this
requirement reduces health care access and choices for Louisiana residents.”® To address
those concerns, the Bill would remove the collaborative practice requirement for APRNs
who practice in medically underserved areas or treat medically underserved populations.

Recent reports by the Institute of Medicine (“*IOM”) have identified a key role for
advanced practice nurses in improving the delivery of health care.* The I0M, established
in 1970 as the health arm of the National Academy of Sciences, provides expert advice to
policy makers and the public and has conducted an intensive examination of issues
surrounding advanced nursing practice. Among other things, the IOM found that
advanced practice nurses play a key role in improving access to health care and that
“[r]estrictions on scope of practice . . . have undermined [nurses’] ability to provide and
improve both general and advanced care.”



You have advised that the currently required collaborative practice agreement can
be extremely costly to APRNs.® As a result, the requirement is likely to increase the
price and limit the availability of APRN care. Louisiana currently suffers from shortages
of primary care providers,” and these shortages are expected to worsen as more Louisiana
consumers gain health insurance and seek access to primary health care services.®? The
Bill’s elimination of the collaborative practice agreement requirement for APRNSs serving
medically underserved areas or patient populations may improve access and consumer
choice for primary care services, especially for rural and other underserved populations,
and may also encourage beneficial price competition that could help contain health care
costs.

Given the potential benefits of eliminating unwarranted impediments to APRN
practice, we recommend that the Louisiana legislature seek to ensure that statutory limits
on APRNSs are no stricter than patient protection requires. FTC staff do not offer advice
on appropriate standards for patient care and safety, but we encourage the legislature to
carefully consider available safety evidence on APRN practice in Louisiana and
elsewhere. Absent a finding there are countervailing safety concerns regarding APRN
practice, HB951 appears to be a procompetitive improvement in the law that would
benefit Louisiana health care consumers.

INTEREST AND EXPERIENCE OF THE FTC

The FTC is charged under the FTC Act with preventing unfair methods of
competition and unfair or deceptive acts or practices in or affecting commerce.®
Competition is at the core of America's economy,’® and vigorous competition among
sellers in an open marketplace gives consumers the benefits of lower prices, higher
quality products and services, more choices, and greater innovation. Because of the
importance of health care competition to the economy and consumer welfare,
anticompetitive conduct in health care markets has long been a key target of FTC law
enforcement,™ research,*? and advocacy.™® Recently, FTC staff have analyzed the likely
competitive effects of proposed APRN regulations in other states.*

BACKGROUND: APRN PRACTICE IN LOUISIANA AND HB951

APRNSs are licensed by the Louisiana Board of Nursing and subject to the Board’s
regulations. Louisiana law defines advanced practice registered nursing as:

nursing by a certified registered nurse anesthetist, certified nurse midwife,
clinical nurse specialist, or nurse practitioner which is based on knowledge
and skills acquired in a basic nursing education program, licensure as a
registered nurse, and a minimum of a master's degree with a concentration
in the respective advanced practice nursing specialty which includes both
didactic and clinical components, advanced knowledge in nursing theory,
physical and psychosocial assessment, nursing interventions, and
management of health care.”



As noted above, current law requires that an APRN must practice under a formal
written collaborative practice agreement® if he or she is to practice to the full extent of
APRN scope of practice, as permitted under Louisiana law, including “acts of medical
diagnosis and prescription.”*” Although collaborative agreements could, in theory,
encompass varying arrangements, the IOM Report observes that Louisiana law imposes
no requirements for on-site supervision of APRNSs, the frequency or extent to which
physicians must review the charts of APRN patients, or the maximum number of APRNs
with whom a physician may have collaborative arrangements.*®

1. LIKELY COMPETITIVE BENEFITS OF HB951

FTC staff recognize that certain professional licensure requirements are necessary
to protect patients. Consistent with patient safety, we urge legislators to consider the
potential benefits of competition, including improved access to care, lower costs, and
increased options, that the passage of HB951 would likely enhance.

a. HB951 Would Likely Improve Access to Primary Care Services

The United States faces substantial and growing shortages of physicians.™
While these shortages will exacerbate health care access problems for many American
consumers, the impact of reduced access is likely to be most acute among Medicaid
beneficiaries, due not only to geographic misalignment between low-income
communities and physician practice locations, but also to low physician participation in
state Medicaid programs.?® With respect to Louisiana specifically, the Louisiana
Department of Health and Hospitals has observed that “[s]hortages affecting the
accessibility and availability of primary-care physicians . . . pose a significant problem in
the delivery of healthcare in Louisiana.”?* Louisiana also faces a shortage of APRNs — as
it does with other primary care professionals.?

Given that APRNSs play a key role in filling the gap between demand and supply
for health care services, any unnecessary restrictions on APRNs are likely to exacerbate
access problems and thereby harm patients. In contrast, eliminating unnecessary
restrictions may be especially beneficial where there are shortages of primary care
providers, as is the case in medically underserved areas. In such areas, APRNs likely
have limited choices of physicians with whom to seek collaborative agreements. You
note, too, that practicing APRNs may find it difficult to secure a replacement agreement,
and continue their treatment of patients, when a collaborating physician retires, moves, or
dies.”® Moreover, reduced competitive pressures on physicians practicing in underserved
areas may enhance their ability to impose relatively high fees for maintaining such
agreements.?* If enacted, the Bill would eliminate the costs of these agreements — at least
for APRNs who practice in medically underserved areas or treat medically underserved
populations. That may indeed help APRNSs establish or maintain cost-effective services
where they are needed, thereby increasing access to primary and preventative care for the
underserved.



Recent reports indicate that more than half of Louisiana’s population lives in a
federally-designated Health Professional Shortage Area (“HPSA”).2> All 64 Louisiana
Parishes contain HPSAs,?® and 53 entire Parishes comprise primary care shortage areas.’
An estimated 765,000 Louisianans — more than 17 percent of the State’s population —
lack health insurance.?® Federal health care reform may expand the number of people
with insurance in Louisiana, which may further increase the demand for primary care
services, and potentially exacerbate the imbalance between demand for and supply of
primary care physicians. Optimizing use of APRNSs can mitigate the consequences of
current and future shortages of primary care physicians.
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APRNSs are seen by many as crucial to addressing access problems, especially in
rural or underserved areas of Louisiana. As a general matter, APRNs make up a greater
share of the primary care workforce in less densely populated, less urban, and lower
income areas, as well as in HPSAs. APRNs are more likely than primary care physicians
to practice in underserved areas and to care for large numbers of minority patients,
Medicaid beneficiaries, and uninsured patients.?® In Louisiana there are approximately
3,500 licensed APRNS, and they practice in most of the state’s designated HPSAs.*® It is
also important to note that APRNSs are the fastest growing segment of the primary care
professional workforce in the United States. Between the mid-1990s and the mid-2000s,
the number of APRNS per capita grew an average of more than nine percent annually,
compared with just one percent for primary care physicians.> Some reports suggest
more APRNSs practice in states that allow independent practice (i.e., practice without
immediate supervision or collaborative agreement requirements).** Thus, if Louisiana
eliminates the requirement for a collaborative agreement for full practice authority for at
least some APRNSs, Louisiana may benefit from a growth in the number of APRNSs.

In sum, the Bill’s elimination of the collaborative practice agreement requirement
for APRNs serving medically underserved areas or patient populations may improve
access and consumer choice for primary care services, especially for rural and other
underserved populations.

b. HB951 Would Likely Increase Consumer Options and Lower Costs

HB951 is likely to increase consumer options and reduce the cost of basic health
care services. APRN care is generally less expensive to patients and other payers and is
often provided in a variety of health care delivery settings, so the Bill could, if enacted,
spur innovation in health care delivery and widen the range of choices available to
consumers.® For example, APRNs have played an important role in the expansion of
limited service clinics (“LSCs”) in many states. LSCs typically are staffed by APRNs*
and offer consumers a convenient way to obtain basic medical care at competitive
prices.*® APRN-staffed clinics generally offer weekend and evening hours, which
provide greater flexibility for patients, and may provide competitive incentives for other
types of clinics to offer extended hours as well.** HB951, by eliminating restrictions on
APRNSs’ ability to practice to their full scope of practice, may increase both the number
and types of clinics available to Louisiana consumers.*’



Furthermore, if enacted, HB951 would likely decrease APRNSs’ costs of doing
business, which could tend to lower the prices of APRN services, reducing costs for
consumers as well as government and private third-party payers. You have advised that
APRNSs may face several difficulties under the existing requirement. First, securing a
collaborative practice agreement may be a costly process for some APRNs — perhaps
especially in underserved areas, where APRNs may find it difficult to find a physician
who is able and willing to agree to collaborative practice; and perhaps more difficult still
when a prior agreement is terminated because a collaborating physician retires, moves, or
dies. Second, developing a sustainable APRN business may have to account for costly
risks if physicians can revoke collaborative practice agreements at any time, for any
reason. Finally, you have suggested that APRNs often must pay ten to forty-five percent
of their collected fees to physicians for entering into collaborative practice agreements.®

c. Leaqislative Consideration of Health and Safety Issues

The I0OM, based on an extensive review of the studies and literature on the safety
of APRNs as primary care providers, has recommended that nurses be permitted by state
licensing laws to practice to the full extent of their training.** The IOM noted that 16
states and the District of Columbia allow APRNSs to practice and prescribe independently,
and that there were no differences in safety and quality between states with restrictive
scope of practice laws and regulations and those that allow APRNSs to practice
independently.”® We further note that HB951 does not otherwise change either the scope
of APRN practice or established regulatory oversight of APRNSs in Louisiana, nor does it
limit institutional credentialing, or other aspects of collaboration or oversight established
by hospitals, ambulatory care facilities, or other clinics in the state.

IV. CONCLUSION

HB951 would remove the requirement that certain APRNs who practice in
medically underserved areas or treat medically underserved populations have formal
written collaborative practice agreements with physicians in order to fully employ their
education and experience in serving Louisiana health care consumers. Removing this
requirement has the potential to benefit consumers by expanding choices for patients,
containing costs, and improving access. Accordingly, we encourage legislators to
consider whether the requirement is necessary to assure patient safety in light of your
own regulatory experience and the expert findings of the IOM. Maintaining an
unnecessary and burdensome requirement is likely to deprive consumers of the benefits
that increased competition can provide. Therefore, the Louisiana legislature should
carefully consider the safety record of APRNSs in Louisiana. Absent countervailing safety
concerns regarding APRN practice, HB951 appears to be a procompetitive improvement
in the law that would benefit Louisiana health care consumers.



Respectfully submitted,

Susan S. DeSanti, Director
Office of Policy Planning

Richard A. Feinstein, Director
Bureau of Competition

Joseph Farrell, Director
Bureau of Economics

! This staff letter expresses the views of the Federal Trade Commission’s Office of Policy Planning, Bureau
of Competition, and Bureau of Economics. The letter does not necessarily represent the views of the
Federal Trade Commission or of any individual Commissioner. The Commission, however, has voted to
authorize staff to submit these comments.
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