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L. INTRODUCTION

The Alcohol and Tobacco Tax and Trade Bureau (“TTB”) of the U.S. Department of
Treasury has requested comments on a notice of proposed rulemaking (“NPRM”) with regard to
labeling and advertising of beverage alcohol.! In addition, TTB has requested submission of
data regarding consumer alcohol consumption.?

Under the proposed rules, all alcohol products will be required to disclose alcohol
content in the form of alcohol by volume (“ABV?); this disclosure may appear on any label
affixed to the container.’ In addition, TTB has adopted standard serving sizes for all beverages
and will now require all alcohol labels to include a Serving Facts panel that will include
disclosures of serving size and servings per container and, for each serving, the quantity of
calories, fat, carbohydrates, and protein. For example, Figure 1 is the proposed Serving Facts

label for a 24-ounce malt beverage containing 4 percent ABV:*

Serving Facts
Serving Size 12 fl oz (355 ml)
Sewings Per Container 2

Amt Per Sery.
Calories 90
| Carbohydrate &g
Fat Og
Protein 1g
Figure 1

As discussed below, the majority of American adults consume alcohol, and a significant
minority of consumers engage in patterns of heavy alcohol consumption. Because the alcohol
and nutrients in beverage alcohol products can affect health, information about these ingredients

can help consumers make better-informed decisions. Accordingly, the FTC staff supports TTB’s



proposal to increase substantially the amount of information contained on alcohol labels. The
FTC staff recommends that TTB require labels to disclose pure alcohol content in fluid ounces
per serving (rather than in the form of ABV) and specify that this disclosure should appear
within the Serving Facts panel. In addition, the FTC staff recommends that TTB consider
permitting alcohol marketers to make representations about recommended limitations on alcohol
intake, and the availability of federal health guidance on that point, in a truthful, non-misleading
manner.’

The FTC has substantial experience challenging unfair or deceptive acts and practices
related to alcohol advertising and labeling® as a violation of Section 5 of the Federal Trade
Commission Act.” The FTC shares with TTB jurisdiction over the advertising of alcohol, and
the two agencies often coordinate activities to provide consistent guidance regarding matters
within their joint jurisdiction.

The FTC staff also has conducted extensive empirical research concerning the effect of
advertising claims, including health and nutrient content claims for foods.® This research
suggests that government regulations that require or allow marketers to provide nutrient content
and health information to consumers may have a significant effect on the type and amount of
health information they receive, which, in turn, may affect the products they purchase and use.
It also suggests that such regulations may facilitate competition among marketers based upon
disclosed attributes, potentially leading to useful product innovations.

Drawing on its law enforcement experience and its research, the FTC staff has filed
comments with other agencies advocating policies permitting health and nutrient content claims
that it believed would benefit consumers, including comments addressing such claims for

beverage alcohol’ and foods.' In July 2005, the staff submitted a comment in response to TTB’s



advance notice of proposed rulemaking (“ANPRM”) in this same matter."" The FTC staff

appreciates the opportunity to provide views to the TTB as part of this rulemaking proceeding.

I1. RESEARCH ON CONSUMER DRINKING PATTERNS

Empirical data regarding American drinking patterns are relevant to determining whether
the proposed regulations are likely to provide adequate information to consumers who purchase
and use beverage alcohol products. The available research shows that most American adults
drink and that alcohol intake is likely to play a significant role in consumer health, given the
manner in which it is often consumed.

About 65 percent of Americans drink alcohol.”” Studies evaluating alcohol consumption
typically have assumed that a “standard” drink contains 0.5 or 0.6 ounces of ethanol (pure
alcohol), equivalent to 12 or 14 grams, respectively. In one study, the mean amount of ethanol
in drinks that consumers poured for themselves at home was 0.56 ounces for beer, 0.66 ounces
for wine, and 0.89 ounces for distilled spirits; across beverage types, the mean drink contained
0.67 ounces of ethanol, 11.7 percent larger than the 0.6 ounce standard.” A study of college
students showed that students over-poured shots by 26 percent, mixed drinks by 80 percent, and
beer by 25 percent.'"* A study of urban residents from South Los Angeles showed an average
serving size of 16 ounces for beer or 20 ounces for malt liquor style beers."” In a study of urban
pregnant women from groups most at risk for fetal alcohol syndrome, participants were found to
consume malt liquor, fortified wine, and distilled spirits drinks that were several times an
assumed standard of 12 grams of ethanol.'® Thus, many consumers pour larger-than-standard

drink sizes, and over-pouring appears to occur regardless of the type of alcohol involved.

Other studies have evaluated the number of drinks consumed per drinking occasion. In a
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survey designed to identify the typical amount of alcohol that Americans consumed on days
when they drank alcohol, men reported a mean of 3.2 drinks, and women a mean of 2.2 drinks,
where a drink was defined as one containing 12 grams of ethanol.'” Further, a substantial
proportion of consumers engage in regular binge drinking, that is, consumption of 5 or more

drinks in a row on a single occasion:'®

Age Binge Drinking Rate
21-24 42%
23-24 43%
25-26 36%
27-28 33%
29-30 29%
35 22%
40 20%
45 20%

Among persons ages 19-30, 13 percent report drinking /0 or more drinks in a row in the last 2
weeks, and 5.1 percent report drinking /5 or more drinks in a row on a single occasion in the

past 2 weeks."”

These data, taken together, support the conclusion that a significant portion of Americans
engage in patterns of heavy alcohol consumption.® The U.S. Dietary Guidelines for Americans

summarizes the risks of heavy drinking as follows:

Excess alcohol consumption alters judgment and can lead to dependency or addiction and
other serious health problems such as cirrhosis of the liver, inflammation of the pancreas,
and damage to the heart and brain. Even less than heavy consumption is associated with

significant risks. Consuming more than one drink per day for women and two drinks per

day for men increases the risk for motor vehicle accidents, other injuries, high blood
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pressure, stroke, violence, some types of cancer, and suicide.”’

Additionally, even for those who drink moderately, beverage alcohol consumption may
contribute significantly to their calorie and other nutrient intake. Accordingly, improved alcohol

product labels may help allow consumers to make better-informed decisions about drinking.
III. STAFF RECOMMENDATIONS REGARDING ALCOHOL LABELING
A. Alcohol Content Disclosure

TTB states that the alcohol content of a beverage is one of the most important pieces of
information about that product.? It concludes that the display of a percentage of ABV is the best
way to express alcohol content on a product label or in advertisements, because “consumers are
familiar with alcohol content expressed in this manner.”” The proposed regulations require that
all products disclose alcohol content, expressed as a percent of ABV (denominated as “Alcohol
by volume,” “alc/vol,” or “Alc by vol.”)** on all alcohol beverage products, including table
wines and malt beverages.”> This disclosure may appear on “any label affixed to the container,”

i.e., it need not appear on the newly proposed Serving Facts label.*®

Disclosure of alcohol content in fluid ounces per serving is not required by the proposed
regulations, but it is permitted at the marketer’s discretion. If a marketer desires to disclose
alcohol content in fluid ounces, this information must be presented in conjunction with an ABV

disclosure in the Serving Facts panel.

Examples of Serving Facts labels that would comply with TTB’s proposed regulations
are set forth below. Figure 2 is an example of a Serving Facts panel that could be used by a
marketer who chose not to disclose alcohol in fluid ounces, whereas Figure 3 is an example of a

Serving Facts label that could be used by a marketer who did choose to do so.”
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= SR — S — SerVIng Facts
SerVIng FaCtS Serving Size . 1.5 fl oz (44 ml)
Serving Size 5 fl 0z (148 ml) Servings Per Container 17
Servings Per Container 2 Va Amount Per Serving |
At Per Serv. Alcohol by volume A0%
Calories 120 fl ctz of alcohol 0.6
Calories 116
Carbohydrate 39 Carbehydrate  0g
et : Og Fat —og
Hag Ll Og Protein 0g
Figure 2 Figure 3

The FTC staff believes that TTB’s proposal is not likely to provide consumers with
adequate information about the alcohol content of the products currently available on the market,
insofar as it does not mandate disclosure of alcohol content in fluid ounces per serving for all
beverage alcohol products. Disclosure of ABV has been available on some beverages for many
years, but the FTC staff is aware of no reliable evidence supporting the conclusion that
consumers are able to use such disclosures to make decisions about alcohol consumption in light
of health authority guidance. Further, under the current proposal, a standard beer with an
alcohol content of 4.5 percent and an ice beer with an alcohol content of 6.0 percent could have
identical Serving Facts labels. It is unclear, under these circumstances, that consumers would
undertake the effort to locate and compare the ABV disclosures that, under the proposed rules,

may appear anywhere on the product label.

The FTC staff recommends that TTB consider requiring disclosure of absolute alcohol

content on a per serving basis, in lieu of ABV disclosures. Most Americans who drink alcohol



consume products in more than one of the three primary alcohol categories (beer, wine, and
spirits).”® TTB has stated that disclosure of absolute alcohol content by serving would “allow
[consumers] to compare the quantity of alcohol contained in single servings of different
commodities without doing mathematical calculations.” The FTC staff agrees. For example,
mandatory disclosure of alcohol content per serving could be beneficial for consumers looking at
a 12-ounce bottle of 5 percent ABV flavored malt beverage, a 750-milliliter bottle of 40 percent
ABYV vodka, or a 750-milliliter bottle of 14 percent ABV wine. As proposed by the FTC staff,
the labels would give consumers not only the standard serving size for each beverage (12, 1.5,
and 5 ounces, respectively), but also tell them the amount of pure alcohol per serving in each of
them (0.6 fluid ounces, 0.6 fluid ounces, and 0.7 fluid ounces, respectively), so that they can

properly compare the beverages.

Disclosure of alcohol content per serving also would assist those already aware of, and
interested in complying with, moderate drinking information as provided by government health
agencies, as discussed further below. Thus, the FTC staff recommends that the Serving Facts
panel include, below the “per serving” legend, a disclosure of alcohol content in a form such as

“pure alcohol content  fl 0z.” or “ethanol content _ fl 0z.°

B. Reference to Recommendations to Limit Alcohol Intake

The U.S. Dietary Guidelines for Americans state that consumers who choose to drink
should do so in moderation, defined as no more than “one drink per day for women and up to
two drinks per day for men.”' The FTC staff’s comment to the ANPRM recommended that
TTB permit marketers to include truthful, non-misleading statements comparing the amount of

alcohol in a serving of their product to a standard “drink™ or to the 2005 Dietary Guidelines



Recommendations. TTB has concluded, however, that “labeling alcohol beverage products with
information about the definition of moderate drinking could tend to mislead consumers, without
more specific cautionary information about those individuals for whom even moderate drinking

may create health risks.””

The research on alcohol intake patterns described in Part II shows that most Americans
do, in fact, drink, and that a significant minority of consumers already drink in a manner that is
inconsistent with current federal government recommendations. It is not clear, however, that
consumers are aware of public health recommendations or are able to compare those
recommendations to their own consumption. A label may be an important tool to help
consumers follow government recommendations on alcohol intake. As noted in previous FTC

staff comments to FDA:

[R]esearch suggests that government regulations and policies on labeling and advertising
have a strong effect on the type and amount of health and nutrition information that
consumers receive. Labeling and advertising regulations and policies that permit
manufacturers to disseminate truthful and non-misleading information about diet and
health are likely to lead to better informed consumers, more competition on the health

attributes of food, and formulation of healthier products.’

Further, the most useful label regulations are those that allow manufacturers to put information
into context for consumers,** who benefit most from simple, easy tools to help them decide how

a product fits into their diet.”

Thus, the FTC staff recommends that TTB consider alternatives that will permit broader

dissemination of information about public health recommendations to limit alcohol consumption.



The current ban on references to the alcohol chapter of the Dietary Guidelines may be overly
broad, to the extent that it prohibits truthful and non-misleading information about the
importance of limiting alcohol consumption to moderate levels. The most recent public health
publications have assumed that a “drink” is one containing about 14 grams, or about 0.6 fluid
ounces, of ethanol.”® TTB may wish to consider adopting this definition, and to evaluate whether
American consumers could, on balance, benefit from an “intake limit” disclosure such as, “Daily
pure alcohol [or ethanol] consumption should not exceed 1.2 ounces for men, and 0.6 ounces for
women.” In addition, it would appear appropriate to permit neutral references to health
guidance, e.g., such as “Information about alcohol consumption is available online at [website
address for Dietary Guidelines].” Such references could provide consumers with more
information than they currently possess regarding government recommendations on alcohol

intake.
IV. CONSUMER PERCEPTION RESEARCH

TTB’s proposed regulations will result in a substantial change in the appearance and
content of alcohol labels. Consumer research, such as copy testing, can provide important
information about the effectiveness of proposed disclosures, including whether certain
descriptors are sufficiently prominent and made in a format that consumers can understand.

Issues that warrant copy testing include:

. whether consumers are able to identify products with a higher amount of alcohol

content per serving, if alcohol is disclosed only in terms of ABV;

. whether consumers are able to identify products with a higher amount of alcohol

content per serving, if alcohol content does not appear on the serving facts label;
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. whether use of terms such as “ethanol,” or “pure alcohol,” in alcohol content
disclosures, would better enable consumers to distinguish the portion of a drink

that is pure alcohol, and thus make comparisons among beverages; and

. whether consumers would benefit, on balance, from “intake limit” disclosures

such as the FTC staff has proposed in the previous section.

Accordingly, the FTC staff recommends that TTB conduct copy testing of the proposed labels

prior to concluding this rulemaking.
V. CONSUMER EDUCATION

Some comments on the ANPRM raised the concern that consumers would be confused or
misled by changes in alcohol labels. The FTC staff believes that consumer understanding of the
new alcohol labels will be facilitated if TTB engages in consumer education efforts as the new
labels begin to appear on the market. In particular, the FTC staff recommends that TTB engage
in consumer education about alcohol content disclosures. Regardless of the form in which the
disclosures are made, consumers will need help learning how to interpret the disclosures and
how to compare the alcohol content of different beverages. Government education efforts are an

important part of raising consumer awareness of the health consequences of dietary choices.
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VI. CONCLUSION

The FTC staff commends TTB on its proposal to significantly increase the amount of
information on alcohol labels. We encourage the TTB to consider the possible changes
discussed above, in an effort to help consumers identify products containing lower levels of

ethanol and to facilitate compliance with government health recommendations.

Respectfully submitted,

Lydia B. Parnes, Director

Mary K. Engle, Associate Director, Division of Advertising Practices
Janet M. Evans, Attorney, Division of Advertising Practices

Bureau of Consumer Protection

Maureen Ohlhausen, Director
Office of Policy Planning

Michael Baye, Director
Dennis Murphy, Economist
Bureau of Economics
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