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GENERAL COUNSEL
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FROM? SUSAN S. RICHARDSON
CHIEF COUNSEL
LOAN PROGRAMS OFFICE
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the Borrower’s obligations under the Loan Guarantee Agreement. These rights are in
eddition to DOE’s rights of subrogation under epplicable law.

A default relating to a financial requirement has occurred under the Loan Guarsntee
Agreement. When that default occurred, on December 1, 2010, $95 million of the
Guaranteed Loan Commitment remained to be advanced DOE has considered the
circumstances leading to the Borrower's default and zll reasonable responses to the
defeult, including foreclosure on its collateral. Based on the analysis set forth in Exhibit
A hereto, DOE has determined that a restructuring of the Borrower’s obligations under
the Loan Guarantee Agreement (the “Restructuring™) will yield the highest probable net
benefit to the Federal Government by minimizing the Federal Government’s potentisl
loss on the Guaranteed Loan. In light of the finsncisl analysis, and the parties’
agreement 1o negotiate in good faith the definitive Restructuring documentation, DOE
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has continued to permit advances under the Guaranteed Loan, enabling Project
construction to continue pending closing of the Restructuring. Absent continved finding
of the Guarenteed Loan, the Borrower has indicated that it would file for reorganization
under Chapter 11 of the Bankruptcy Code or liquidation under Chapter 7 of the
Bankrupcty Code, impeding or preventing Project completion. Given the Borrower's
limited operations in the PV space, a Chapter 11 filing would likely lead to a Kquidation.

The Restructuring contains the following elements:
(d)  DOE’s collateral package will be enhanced, as all assets of the Borrower's

parent and its affiliates will be tremsferred to the Borrower and thereafter secure the
Borrower’s obligations to DOE and Third Party Lenders (defined below);

2
illion reimbursement obligation to DOE

| §d dilkchirdAursement obligation (“Tranche B*) and
a $385 million ‘obligation (“Tranche D™); '

(d) The Bomower will have the right to borrow an additional $75 million
(*Tranche C*) from the Third-Party Lenders on specified terms and conditions;
T

()  Tranches A, (the ! i i will constitute senior
secured facilities on a pari 1 iority, except that, for the
first 2 years after closing o ing T (#new 375 million loan) will
have payment priority fro fi (if any) on the collateral
securing the Borrower’s i : z

(/ Traches D and E (the “Subordinste Facilities”) will constifute
subordinate secured facilities, secured on a pari passu basis, but with DOE’s Tranche D
having payment pricrity; and .

(8  The Senior Facilities will have certain lien and payment priority over the
Subordinate Facilities.

Therefore, under the Restructuring (i) for the first two years following closing of the
Restructuring, the Borrower’s reimbursement obligations to DOE for Tranches B and D
($535 million principal amount, in aggregate) will be subordinate in payment priority to
the Borrower's obligations to the Third-Party Lenders for Tranche A ($75 million
principal amount)' in a liquidation only, and (ii) the Borrower's reimbursement
obligations to DOE for Tranche D ($385 million principal amount) will be subordinate in
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lien and payment priority to the Borrower's obligations to the Third-Party Lenders for
Tranches A and C (3150 million principal amount in new loans) until repayment in full.

ISSUE:

e

Whether the proposed subordination of certain of the Borrower’s reimbursement
obligations to DOE is consistent with Subsection 1702(d)(3) of Title XVII. Subsection
1702(d)(3) provides that “[t]he [guaranteed] obligation shall be subject to the condition
that the obligation is not subordinate to other financing™,”

SHORT ANSWER:

Theprs}posndsuburﬂ:nmunlspamxﬂndmduﬁﬂem The subordination condition
ctios i by its_terms, applicable only as a condition

S agts . It is not a continuing obligetion or
Hii' subordination in the context of the

: intent that the Secretary seek to
ers’ obligations (as well as the
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energy projects in accordance nu- As set forth in
the Preamble to the original ,mnnfiheprimipnlgm]s
of the guaraniee program 2 Mlstummgeth:

Rginvmtmﬂ:tmﬂkmvny 5, % Smhnnl?ﬂﬁtu‘l'iﬂr
XV1I, mtupmsmemdumaﬂpbamdmﬂemmmw (Section 3(g)(1).)
The Guarantee quelified under both Sections 1705 and 1703. It was issued under

Section 1705, but the Borrower was required, as a matter of policy and by contract, to
comply with Section 1703 and the Final Rule. The policies of both 1703 and 1705 are

furthered by the Guarantee transaction and the proposed Restructuring.

Section 1702

In setting out the tenns and conditions for loan guarantees, Section 1702 is organized to
reflect the life cycle of loan guarantees, from origination to default to foreclosure on
collateral. More particularly, Section 1702 is subdivided roughly as follows:

» Subsections 1702(b) — (f) set forth threshold requirements for the issuance of loan

guarantees;
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» Subsection 1702(g) sets forth the rights and obligations of DOE and the holders of 2
guaranteed loan in the event of default; and

» Subsections 1702(h) and (i) relate to DOE’s ongoing administration of the loan
guarantee program.

Section 1702(b) - (f) - on P i

Subsections 1702(b)-(f) relate to the issnance of loan guarantees. While only Section
1702(d)(3) is directly at issue, it is worth noting that each of Sections 1702(b) (Specific
Appropriation or Contribution), (¢) (Amount), (¢) (Interest Rate) and (f) (Term) describe
either predicates to the issuance of a loan guarantee or characteristics of the debt that
must, expressly or implicitly, be satisfied at the time of issuance.

k, including subpart (3). Read together,
suance of a loan guarantee, that there is
2 loare that the aggregate available funding is
uﬁ the guaranteed obligation is not

!

loans be structured at the ouset 1o maximize the probability that the project will reach
completion and the debt will be repaid in accordance with its terms (as well as ensuring

Mﬁnﬂmgnfadaqmmmduﬁnlﬂ

ag:‘mmtmfnrbmmfurthﬁbmﬁtnfﬂmbnm{m 1702(gX1XC)) to the
authority, after peyment under the loan guarantee, to elect either to take control of the
project or to permit the borrower to continue to pursue the purposes of the project if that
is in the public interest (Section 1702(g)}(2)(A)).

Subsection 1702(d)(3) provides that“[t}he [guaranteed] obligation shall be subject to the
condition that the obligation is not subordinate to other finsncing.”

Both by reason of its placement within the statutory scheme, and the plain meaning of the

words, we read Section 1702(d)(3) as a condition precedent to the issuance of the loan

guarantee. We do not believe it can reasonably be read either as a requirement that the
4
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guaranteed loan may never be subordinated, or as a restriction on the authority of the
Secretary following the issuance of a loan guarantee. Commercial loans routinely are
subject to conditions precedent that must be satisfied prior to the advance of finds by the
lender. Once such 2 condition precedent has been satisfied (or waived), it has no
continuing legal cffect. By its plain meaning, and in the context of customary
commercial practice, the word “condition” in Subsection 1702(d)(3) can logically be read
as such a condition precedent to issnance of a guaranteed loan. This reading of the
prnmunummfmmdhylh:muflhemd“m,’wmd;mwwmnﬁrmg&
intent that the condition be satisfied at a single point in time.!

In addition to the plain meaning of the words, and their placement in the statute, we
believe our reading is consistent with the policies embodied in the statute. Beyond the
Myh@mtmmmmMmkmﬁdemmﬂ:&

issunance of iycsithe Secretary broad authority to determine
the terms ang © llmprnvxdesfnr rights and powers that
gre desi DT mmmhmufﬂ
distressed !H of Seccretarial discretion, Subsection
.,_,! wwmmmd
.,... & appropriate to protect the United States

A continuing prohibition on subordination would, in our view, be inconsistent with the
statutory scheme as it would preclude the use of a common restructuring strategy for a
ﬁmnmﬂlydmmadm mmmmmnmmma

* It is worth noting that Section 19 of the Federal Nonmuclear Energy Research and Development
Act of 1974 (42 USC 5919), which created 2 predecessor DOE loan guarantee program entitled
“Loan Guarantees for Ahemative Foel Demonstration Facilities® contained similar, bur not
identical, subordination language. Section 19(c)(4) of that sct provides that "(c) [ifhe
Administrator...shall guaraniee or make a commitment to guarantee any obligation...only if ....[4)
the obligation is subject to the condition that it not be subordinated to any other financing™ In
context (including the use of the word condition), we read the predecessor langpage to have the
same effect as the Title XVII provision. However, the words “not be subordinated™ arguably
could be more susceptible to an interpretation thet they have continuing effect. While not
dispositive, the change to “is not subordinate™ suggests an intent to clarify the langvage in &
manner thet reinforces our reading.
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faced with a choice of providing an additional loan itself, subordinating to a lender that
provides the needed capital and proceeding either to foreclosure or a bankruptey filing.

CONCLUSION:

On the current facts, the Loan Programs Office has determined that the proposed
restructuring offers the best prospect of eventual repayment in full of the Borrower's

. obligations under the Loan Guaraniee Agreement, and is demenstrably preferable to a

liquidation of the Borrower. The supporting financial analysis is set forth in Exhibit A to
this memorandum. In light of that determination, we conclude that the proposed
subordination of the Borrower’s obligations to DOE is consistent with both the text and
the purposes of Title XVII. Indeed, a refisal to amend the Loan Guarantee Agreement to
ﬁmmamwnmmmrmlmmnmuﬁhugwm
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e States and to maximize the prospect
fh}rmaximiz;ingihepmspactthzttbc
fuc 83 a going concern, the proposed

Restructuring fm-lhm'sthemmn:ypoﬁmm ufpmmtmgthemmmﬁm*ﬁﬁmuon of
innovative energy technologies and preserving jobs. 2

AT I

# A question has been raised as to where the line should be drawn between origination and
finzncial default in determining whether subordination may be agreed to under under Title XVTI.
We do not believe it is necessary (or appropriate) to draw such a line in this memorandum. We
do belicve, however, that it is consistent with the statutory scheme to conclude that the Secretary
has the authority to make such a determination in connection with specific loan guarantee
tremsactions, consistent with the statutory purposes of fostering the commercialization of
innovative energy technologies and preserving jobs, while protecting the interests of the United
States and seeking to maximize the prospects of repayment of guaranteed obligations.
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