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seb!:duled praymeotS of 
principe.! III!Ii in~t 011 falls 10 make !bosf: 
pIl)TP~t1. OOB and the (1bc: ~1w. 
Ouarantec AIE!ml!ClI!!") pursuant to wbich DOE 
issued tIK Ouarm!tce aDd . Bonowcr's COIIlractUIIl 
obliglllfOll to reimburse 006, which obliguiog is 
JeaI!'t:d by • firs!: IicD on the Borrowa'. ISIC\.J md (b) ~ muedics for ddaWt 011 

. tbc BOiiOwc:r'. oblip!ioos ~ the Loan 0\Ian;nJ.ec AgtC(1DCl4. These ngbU ~ ill 
addition 10 OOE's nab'" of 5lIbrogati0ll IIDdcr appIleabJe law. 

A default relatina to • (umnciaI n:quirmItut has oceumd un6tr !be Lean Ouarentce 
Agreement. When thaI default occu.rrcd, on Del:embc:r I, 2010, $95 mlllio:l of the 
G\lInIDteed Loan Commitment JTIDIIiQel:l ID ~ .dvmced. DOE bas considered the 
c:ircumstluJees Jeac!ina 10 the Borrower's defllllt aDd all \UISOIable itSp0idC3 10 ~ 
ddault, indudi:lg fORCIosutI! 011 il:l coUatml. Based 011 tbI= lI!lIIysis Jet forth iii Exhibit 
A~, OOE bas detennined!hlt I ~ oftb 8om:ITter's obliptims \IElder 
!be LoaD Ouarctee A~ (the "R..,.....",.we' >riIl yield llIe hip" pobsbk: ncI 
beDdil 10 the Fedml ~ by mfnjmm,. !be FedaJ,l OovmtmcoI's pote:miaI 
loa on the Ouanmtced Lom. la light of the ~al IIiIaly1U, aod !be piD'Iies' 
I&le:euw::ul 10 negotiate in good faith the definitive ~ doo:unenblioa, DOE 



on 

bas continued to permit IIdvaoee$ under \be Guaranteed Loan, enabling Project 
COIlStroCtion to continue pending cl~ of the ~g. Absent continued funding 
of the Guamrtc:cd Loan, the 8orrowe:r has indiCSkd that it 'M)UId file for reorganization 
under Chapter 11 of the Bankruptty Code or liquidation IIIIIier Chl!pler 7 of the 
Bankrupcty Code, impeding or ~ Project completion. Given the BomOfa', 
limited ~ in the PV space, 8 Chaplet 11 filing wouId likely lead to , liquidation. 

The R~g contains !he following elements: 

(I) DOE', coll1Uenll pac:kage will be enhanced, &'I all assru orlbe Borrower', 
pan:nt aDd its affiIiatc:s will be tnInSfermI to the BoI'l'OWer and lI=n:after SCC1R !he 
Borrower', obligatiom to OOE and Third Party L=nders (defined below); 

Ji.mding under a $75 millioo DOle 
II. $175 milliOn note \Trux:he 
that lI!llouot to the B0rr01llel"s 

""""""J; 

(d) The BomJy.-er will bm the rig.bt \I) borrow lID additional $75 roillioo 
("Tnu:>ehe C") t= lind amditiom; 

(e) Tranche.s 
sc:cum;l facilities OD 

11m 2 YQI!S after 1 

(g) The Senior Facilities will Mve eertein lien and payment priority over the 
Subordinate Facilities. 

Therefore, under the Rc:stn>ct\Iring (i) for the til'$t IWI) years following closing of the 
Restructuring, the Borrowrrs reim.~ obligations to DOli for Trmlcbcs B md 0 
($535 million principal amounl, in aggrega~) will be IIlIbordinatc in paymc:Ilt priority 10 
the; Borrowd, obligations 10 the Third-Party Lcnde:rs for Tranche A ($75 million 
principal IIIOOUDI)- in I liquidation only, and (Ii) the Bono~'s rrimbunemen! 
obligatiom to DOE for Trmchc 0 ($385 million priDcipB.lllIlOUDt) will be 5Ubordinale in 
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lim and jIIIyment priority to the Borrower's ohligatioos to the Third-Party Lenden for 
Trzncbes A and C (SJ SO million principal amom\l in new loans) until !epaymcIlt in full. 

ISSUE: 

Whether Ibe proposed iJIlbordination of certain of the BolTowefs rrimburscmcm 
obligatiom 10 DOE is consistent with Subsectioo l702(d)(3) of Title XVU Subsection 
1702(d)(3) provides that ~[tlhe 19uanmteedJ obligation shaD he subject to the COIIdition 
thallhc obligatiOll is 001 subordinate 10 other fina.ocin('. -

SHORT ANSWER: 

The proposed subordinlltioIl is ~~'':' under irtle XVU. The rubordiDation <:ODditioo 
CODtaincd applicable only u a o;o;nditioo 
~ent . DOt a contiDuing obJigatiOQ or 
restriction 5lIborttination in the CWU:XI of the 

mltml 

Title xvn of the 
('"'JjUc XVU1 
energy projects in 
the Prcamhh: 10 the 
of the gusnm.:ee 
COll1DlCfCi&I use . 
tcehnologics. 
Reio~aad 

intart that thc Secretary seek 10 
obligatiom (u ~ as the 

U.S.CO 16!i1l- IMI-4) 
. ....t:egOties of 

. As set forth in 
prineipaJ goals 

~ ;;;~;'",:::", - "'" 
"""~'" erc-gy-re!.kd 

of the AmcriCIIII 
Scetion 1705 to Tille 

~ eeonomie reeovt:t'f. (SectioIl3{aXl).) 

Tb: Guarantee qualified under both Sa:tim:s 170S aod 1703. It was i!SUCd UIIda 
Seaioo 1705, but tho: BoilOwa was ttqUired, as a matter of policy md by IXXItrao::t, 10 
comply ""ilb Seaioo 1703 and the Fioal Rule. The policies of both 1703 and l70S an 
fuI1bcred by the Guarantee Il3!I$aCcion IIIId the proposed Rc:suu;:turing . . 

Sution ]701 

In s:tting out the t= and amditiOllS for 10m guamntec:s. Section 1702 is orpoizcd to 
reflect !be Ii~ (:)'Cle of loan guanmlec:S, finm origination to dcfmlt to foreclosure 011 
collatcral. Man: particularly, Section 1702 is subdivided roughly as follows: 

• SubsecliOllS 1702{b) - (f) set forth threshold Icquhanent5 for !be issuance of 10IIII 
~11IIltees; 
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• Subvnioo 1702(&) sets forth the riibU and obligatiO!l3 ofOOE UId the holden ofa 
~ lOB!! in !be event of def.Wt; aM 

• Subsection.! 1702(b} lDCI (i) !date to OOE's ~g administretioo of the Joan 
go.wutee program. 

Swlon 1702(b) to -Lga1l 0rlgInqti01l lr9vfs/pn.! 

Suhse:tions 170000}{O relate 10 tile issumce of 10m i1WDlItees. \Vhile only Section 
1702(dXl) i.s di=tly lit iuu:, i1 U worth DOting that eaeh of Sections 1702(b) (Specijie 
AWI('pdation or Contribution), (e) (Amoum), (el (h!terest!We) and (0 (Tena) descn'be 
either pm;IIc.!e!! kJ !be isIum:>: of a 10M. pn.nll:c ·or C~(;IJ of !be dl=bt that 
must, explwly orimplicitJy, beJlltisfied II! !be timeof~ 

sufficient 

SlIbsectioa 1702(g) after imJ!!""" ofa 
Jo.n guaranll:c, settiag ollt aod tb: bolder vpc:m a 
ddault of the SlIIBllteed express l1li intenrion 10 
afford 10 die Sec:-etI<ry, in • * aetioll that will 
protect and tile . III1Ibority !"/lIlies from 
agreernent lo bomJllll'el' (Sectioo J7'D2i&XIXC» 10 !be. 
authority, after paymc:nt ll!Ider !be Joan ~, 10 e/eCI either 10 tatt eo.naol of 1M 
~jcet or 10 permit the bonoI\"eJ 10 COlltinue 10 pusuc!be PWjOlOSd of tile project iflbat 
is III tile public intert:st (So:ctiOll I702{&)(2XA». 

Subsection 1702(d)(3) pl'ClYi6es Ihal'jIJbe [prJnteedJ obIigJrtioa shaD be rut:;m 10 !be 
eonditiOll \bat !be otiigatiozr. is noIlIIIlxmiinatc 10 other Jinarx:ing -

81Mb. by =:5011 of its pJa,cemmt withiII the Ital\Itory ..bane, aQd. !be plIiIr meanil!& of!be 
wonk. _ mid SectioII 1702{dXl) IS I o:ooditiOll p"eo"""tlO tho: i.l$UlllOe oftbe 10lIl 
~tee.. We do D01 believe iI CIIII reasonably be read c:itber IS a require:atent !MI !be , 
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gII3l1Inlced loan ma), IlCver be subordinated, or as B restriction on the authority of the 
Sccrewy followina ~ Wuano:c of a 10m! iUMIIllee. Commercial loans routin:ly an: 
subject 10 cooditiom preecdcnt tbSIlIIWl be S8li5fied prior 10 the advance of funds by the 
Imder, Once mch a condition PlooeOml has been satisfied (Of waiVlld). it has QO 

conriryuiD8 legal effect. By its plain meanin&, m:I in !be ~ of cnstoowy 
colrlIIll::!tial pnaioe. the \IIQI'd "toDditlOll" ill SIIh,e< ri.m 1702(d)(l) can Iogially be mid 
!Ill such a CODditiOli preted"" 10 isJuanoe of a ~ 10m. This IUding of the 
p!OVision is ~infon:ed by the: lISe of the word "U, .. \\tlcb we view as amfimIiDg the 
intent that the CODditioo be satisfied at a single pow in timc..1 

In IIddllion 10 !he 
believe 
relatively 

A continuinj prohibition on subordiDation would, in DIlr view, be inconslstml with the 
stlItutoOfy IC:bc:!m as it wooId preclude tbc use of a comIIlOII ~ strategy far a 
finmciallydistrwcd barTOWa'. ' . UnUDJltIiI ill a 
di,tn:asu;! COOlf*11.Y 011 restrIJduring 
is the typical means of ClOInpm),. A 
fwdameolal ~plc and lien priority 
oven:risting 10ItIS - would be willing to 
elCleDd a loan in • where a fiMnrjaJ[y 

IroUblai borrower needs cra1ilor typically is 

L It is wortlI ncn.. m. Scc:tian 19 ofllle FedmJ ~ Enr.i)' llese:adI eeI~!cJpmtm 
Act of 1974 (42 USC 5919). which CRated. JA ~ SIQI' OOE Jo.. paqlce pIqJrW1I entitled 
"LoIn Gca:a._ fer AItenwiw: FIJd D ..... o" ... 1IIioII Factlities' romairJed ImrlIu. but IICII 
idenrnl. JUbordlnMioll Iansuage. Sea;"" 19(cX4) Dr II:.! ICl prcrvIdes tlIII -(el Nbc 
Adminismlcr ... shan panke CI' maktJ • eommilmell1 to pnnlee all)' obliptlon...cmJy If .. ..(4) 
!be ob~pdca iI nbject 10 IbB coodition lhat ilDOt be mbcrdinalcd to all)' othtr ~. III 
caatut ( .. dudin'!be .... oflbe,..grd l'OOldition). _"*'!bo po_euDl' ~e to have tbo 
sa:ne eff«l U the TIlle XVll P'V"isico~ llo",fta', the WI;In!s"'llDl be JII~ arpbIy 
COOIkf be IPOR p jOtIlIlc 10 m ia~ a.. 6ey line <:<ftinum, .trod. While DOt 
dj~ me .... 10 "is l'IOt I"C~' IUJIUb ... iJr.eld 10 cJ.itt 1M IaDpp ill • 
......,.... tlJC reW'0I'CeI _ re.difl&. 
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faced with II choicc of providing an additional loan itself, $llbordinatiog to II lender that 
provide:!: the D~d capital and ptnrttding eithez to fmo.:!osurc or II bankruptcy filing. 

CONCLUSION: 

On the currem facts, the Loan Programs Office 11M dc!amincd that the ptopo5ed 
restructuring offen the ben Il'ospeet of cveutual ~aymenl iD full of the Botrower's 

_ obligllti0D5 unda- the ~ Guarantee Agteemerrt, and is demenstrably pmerahl~ to a 
liquidation of the Borrower. The suR"" ling financial analysis is set forth in Exhibit A to 
this mcmorandum. In light of that dttmnination, WI: conclude that the proposod 
rubordinatioo oflbe Borrower', obligations to DOE is consistent with both !he len II!Id 

of Trtlc XVll. lndeed.1I rrlusaIlO amend Agrccmrnl to 
• to II 11 filing by the 

Borrower with both !be 

innovative 1 • 

in the guarantee agr=m terms 
of the United Stale. in !he case of +,b wi 

• A qucstiCtl has boen raised u to when: tha tiDe lhould be drawn ~ origiDation and 
fuwlcial default in determining whether Jabonlination may be agrud 10 w:dcr !lllderTnJe XVU. 
We do not believe ~ is neecssaIY(<< oppropriate) to dnw sudJ aline in lhis.....,..,...,.w. We 
do believe,~, thslit isc:ansis1=l with the Jl:lMoIyIclleme to condtdethattlll: Sec:nmy 
has tho ...morily to mate such I ck:ermm.ooo in c:onnection with specific btl g.>ai wlte 
rnnsactiont, c:on!1#eDI Wilh !he SlIIlItOIY pmposes of ro.teri!lll !be ClXl!ll'lC'l'Ciimilm of 
inmwative energy tcclInoiogies and presetVingjobs, ... ilile proICding!he inl£n$l3 of!he Uni~ 
S_ told _king 10 muim~ the PO~1lI of~)'IDent of guaranlccd obligJ!rions. , 


