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From:

?ent; Tuesday, January 11, 2011 3:43 PM
(<H

Subject: RE: Solyndra

I don't recall that this was the intent of the revisions to the Rule.

----- Original Message-----
From: Richardson, William
January 11, 2011 3:39 PM

Subject: RE: Solyndra
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DOE's theory i%#%z ér 6" wh ht%c hat it does not (as we had thought) rely
on a specific determination that Ltus is a workout scenario under A-11 and FCRA. Based on the
present tense language and structure of the provision, they read the no subordination
language as applying only at the time DOE makes the original guarantee, and not as a
restriction on refinancing down the road that DOE believes is necessary to serve the
government's interests. They argue that the provision is set forth in a section relating to
the creation of the loan docu@entsgﬁfnd not n a later. tion regarding defaults that they

believe to govern financial digt dogn H%fa 15 @e@i is supported somewhat by a
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is set forth in the default se%t on)s j % g ngtr?tl n fthat this is a well recognized
situation for agreeing to suboﬁ?iné@ionii a;% rtenewdmoney, they noted that had
the company filed for bankruptcy as it was about to, the bankruptcy laws would have provided

for new financing to be entitled to a senior position. (I have asked them for some
information on the legislative history of the predecessor provision to this statute, but we
don't expect it will shed any more light on the question.)
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Congress did not clearly and ex p 455 ? v ' the iecr tal f khe ability of a guarantor to
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They agree that we need to understand the answers to uestions in order to ensure
that their analysis 1s reasonable, and their folks will be reaching out to her.
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