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I don't recall that this was the intent of t he revisions to the Rule. 

--- - -original Message----
From: Richardson, William 

I spoke today 
that includes il; ul\O,'dl~·ta'!n ! 

they have a.,re" d 
the presentat:t.on 
out to Kelly 
the questions 
can discuss 

the legal basis for a refinancing 
!i'h1iM' prliY:ild.,a 'tihe!\\f()110wing analysis, which I as ked them and 

form of a preliminary draft of part of 
iSeldi'let'lrv and OMS. They will also .be reaching 

values analysis t hat addresses 
CiJlf'C~lli!C'l"'!' mpp1:i'o,.,. request · for sometime tomorrow so we 

DOE's theory it does not (as we had thought) rely 
on a specific determination that this is a workout scenario under A-l1 and FCRA. Based on the 
present tense language and structure of the provision, they read the no subordination 
language as applying only at the time DOE makes the original guarantee, and not as a 
restriction on refinancing down the road that DOE believes is necessary to serve the 
government's interests. They argue that the provision is set forth in a section relating to 
the creation of the loan docum;ents, and not· a lat~i s~. tion regarding defaults t.hat they 
believe to govern financial di~ e ~ido~inJte.~. Ir.l~ a~~~ is supported somewhat by a 
2€l€l9. revision of their regulat~o . i o. e,rr~p ats,{ ~~'~!1ey ~ndicate that. the later 
sect10n relates to the post- cl~s ·ef ~l~ s n ricf w 1 . ~ h[ ~rov1sion deals w1th 
"threshold" requirements at th~ ~lt' n td ~. bfli€Ve he~4 ~o~om line pOSition to be that ' 
Congress did not clearly and e~p r!\ stv ~ qn; v t e ~ecr ta:r~f~'the ability of a guarantor to 
address financial distress dow~ 1/~ ®a~ ; . a op: in~ co~merqial1Y reasonable methods to 
protect the interests of the UWiilE\? sta1e . an . ht ern~ iol' defa$t (a purpose they point out 
is set forth in the default sel.tJ.o~)l rS a\d~moFst ' l'tiC!ln dat 1lhisis a well recognized 
situation for agreeing to suboMml!iio",~i oatJer1i.to ¥r\ t lnewlmon'ey, they noted that had 
the company filed for bankruptcy 'as it was about to, the bankruptcy laws would have provided 
for new financing to be entitled to a senior position. (I have asked them for some 
information on the l egis lative history of the predecessor provi sion to this statute, but we 
don ' t expect it will shed any more light on the question.) 

They agree that we need to understand the answers to lllllllllbuestions in order to ensure 
that their analysis is reasonable, and their folks w~~ching out to her. 
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