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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

MARIUM MUMTAZ,

Plaintiff,

v.

GENERAL H.M. ERSHAD,

Defendant.

11

Index No. 74258/89

SUGGESTION OF IMMUNITY SUBMITTED BY
THE UNITED STATES OF AMERICA

OTTO G. OBERMAIER, United States Attorney for the

Southern District of New York, at the direction of the Attorney

General of the United States, pursuant to Section 517, Title 28

of the United States Code, appears herein specially to inform the

Court of the diplomatic interest of the United States in the

pending litigation, and to suggest to the Court the immunity of

General H.M. Ershad, President of People's Republic of

Bangladesh, who is the named defendant in this action. In

furtherance hereof, the United States respectfully submits the

following:

1. The United States of America has an interest and

concern in the subject matter and outcome of this action insofar

as it involves the question of immunity from the Court's juris-

diction of the head of state of a friendly foreign state. That

interest arises from a determination by the Executive Branch of

the Government of the United States, in the implementation of its

foreign policy and in the conduct of its international relations,

that permitting this suit to go forward against General H. M.
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Ershad would be incompatable with this country's foreign policy

interests. As discussed below, such a determination should be

given effect by this Court.

2. The Attorney General has been informed by the

Legal Adviser of the United States Department of State that the

Government of the People's Republic of Bangladesh formally has

requested the Government of the United States to suggest the

immunity of General H.M. Ershad from this suit. The Attorney

General has been further informed by the Legal Adviser that:

"The Department of State recognizes and allows the immunity of

President Ershad as Head of State of the People's Republic of

Bangladesh." Letter to Richard Thornburgh from Abraham D.

Sofaer, dated April 17, 1990 (a copy of which is annexed hereto

as Exhibit A).

3. Under customary rules of international law,

recognized and applied in the United States, the head of a

foreign government is immune from the jurisdiction of United

States federal and state courts. See Saltany v. Regan, 702 F.

Supp. 319 (D.D.C. 1988), aff'd in relevant part. No. 89-5051

(D.C. Cir. Sept. 29, 1989) (per curiam), petition for cert.

filed. No. , (U.S. Mar. 22, 1990) (dismissal of complaint as

against U.K. Prime Minister Thatcher) (a copy of which is annexed

hereto in Appendix); Kline v. Kaneko, 141 Misc. 2d 787, 535

N.Y.S.2d 303 (Sup. Ct. 1988), aff'd mem., sub nom. Kline v.

Cordero De La Madrid, 546 N.Y.S.2d 506 (1st Dep't 1989)

(dismissal of suit against wife of President of Mexico)(a copy of

which is annexed hereto in Appendix); L. Oppenheim, 1
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International Law §§ 348, 349 (8th ed. 1955) (a copy of which is

annexed hereto in Appendix); G. Hackworth, 2 Digest of

International Law §. 170 (1941) (discussion of dismissal of

divorce case brought in England against foreign head of state) (a

copy of which is annexed hereto in Appendix). The Supreme Court

has mandated that the courts of the United States are bound by

suggestions of immunity, such as this, which are submitted to the

courts by the Executive Branch. Ex Parte Peru, 318 U.S. 578,

588-89 (1943). See also Republic of Mexico v. Hoffman, 324 U.S.

30, 36 (1945). Indeed, in Peru, the Supreme Court, without

further review of the Executive's determination, declared that

the suggestion of immunity must be accepted by the Judiciary as a

"conclusive determination by the political arm of the Government"

that the continued retention of jurisdiction would jeopardize the

conduct of foreign relations. 318 U.S. at 589; see Spacil v.

Crowe, 489 F.2d 614, 617 (5th Cir. 1974). Accordingly, upon

filing of a suggestion of immunity such as this, it becomes the

"court's duty" to surrender jurisdiction for which immunity has

been recognized. Peru, 318 U.S. at 588; see also Hoffman, 324

U.S. at 35.

4. That the courts of the United States are mindful

of the Supreme Court's teachings with respect to Executive Branch

suggestions of immunity is evidenced by such recent cases as

Gerritsen v. De la Madrid CV 85-5020-PAR (C.D. Cal. 1986) (in

suit against Mexican President De la Madrid and others for

conspiring to deprive plaintiff of constitutional rights, action

against De la Madrid dismissed pursuant to suggestion of

- 3 -



CS:og
WP-327/2

immunity) (a copy of which is annexed hereto in Appendix);

Estate of Silme G. Domingo v. Marcos, No. C82-1055V (W.D. Wash.

1982) (action alleging political conspiracy by then President

Ferdinand E. Marcos and Imelda Marcos, then First Lady of the

Republic of the Philippines, and others dismissed against

President and Mrs. Marcos pursuant to suggestion of immunity) (a

copy of which is annexed hereto in Appendix); Psinakis v.

Marcos, No. C-175-1726 (N.D. Cal 1975) result reported in (1975)

Digest of United States Practice of International Law, pp. 344-45

(Libel action against Ferdinand Marcos dismissed pursuant to

suggestion of immunity) (a copy of which is annexed hereto in

Appendix).

5. This traditional and appropriate deference of the

judiciary to Executive Branch suggestions of immunity is

predicated on "compelling" considerations arising out of the

conduct of our foreign relations. Spacil v. Crowe, 489 F.2d at

619. Several reasons support the justification for this

deference.

First, (s)eparation-of-powers principles impel a
reluctance in the judiciary to interfere with or
embarrass the executive in its constitutioal role as
the nation's primary organ of international policy.

Id., citing United States v. Lee, 106 U.S. 196, 209 (1882). See

also Peru, 318 U.S. at 588. Second, in comparision with the

Executive's institutional resources and extensive experience in

the day-to-day conduct of the country's foreign affairs, the

Judiciary is ill-equipped to second-guess Department of State

determinations that may effect such interests. Spacil, 489 F.2d
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Judiciary is "ill-equipped to second-guess" determinations by the

United States Department of State that may affect such interests.

Spacil, 489 F.2d at- 619. Finally, as the Court of Appeals for

the Fifth Circuit also observed in Spacil, "[p]erhaps more

importantly, in the chess game that is diplomacy, only the

executive has a view of the entire board and an understanding of

the relationship between isolated moves." Id.

Dated: New York, New York

May 30, 1990

Respectfully submitted,

STUART M. GERSON
Assistant Attorney General

OTTO G. OBERMAIER
United States Attorney for the
Southern District of New York

By: Image: Signature of Craig A. Stewart
Craig A. Stewart
Assistant United States Attorney
One St. Andrew's Plaza
New York, New York 10007
Tel. No.: (212) 791-9173

OF COUNSEL:

David A. Jones, Jr.
Attorney
United States Department of State
Office of Legal Adviser
Washington, D.C. 20520
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

MARIUM MUMTAZ

Plaintiff,

v.

GENERAL H. M, ERSHAD,

Defendant.

AFFIRMATION OF
ABRAHAM D. SOFAER

Index 89-74258

Pursuant to Rule 2106 of the New York Civil Practice Law

and Rules, Abraham D. Sofaer hereby affirms and states:

1. I am the Legal Adviser of the Department of State. I

have served in this capacity since June 10, 1985. I submit

this affirmation to advise the court of the views of the United

States Government with respect to the immunity of General H.M.

Ershad, the President of the People's Republic of Bangladesh,

and, in particular, the implications of this issue for the

foreign policy interests of the United States. My affirmation

is based on my personal knowledge and on information provided

to me in my official capacity.

2. My responsibilities as Legal Adviser include the

formulation and implementation of determinations of the United

States Government with regard to the immunities of heads of



state and governments. As discussed in the Suggestion of

Immunity submitted by the United States in this case, this

immunity is established in customary international law, as

developed through the practice of sovereign states. Principles

of customary international law, as part of the law of nations,

have been recognized by U.S. courts as part of U.S. law, absent

a controlling federal statute or treaty. See The Paquete

Habana, 175 U.S. 677, 700 (1900); L. Henkin, Foreign Affairs

and the Constitution 221-23 (1972). There are no federal

statutes or treaties on the subject of head of state immunity.

3. The Government of Bangladesh has formally requested,

through a diplomatic note to the Department of State on March

20, 1990, that the United States file a suggestion of head of

state immunity in this case on behalf of President Ershad.

4. Upon receiving this request, I reviewed the Bangladesh

Government's request and the complaint in this case. Based on

this review, I concluded that President Ershad, as a sitting

head of state, is entitled to head of state immunity.

Accordingly, on April 17, 1990, I sent a letter to the

Department of Justice requesting that an appropriate suggestion

of immunity for President Ershad be filed. A copy of this

letter is annexed hereto as Exhibit A.



5. In that letter, I noted that President Ershad is

entitled to head of state immunity under customary

international law. I also described the particular importance

attached by the Department of State to obtaining a prompt

dismissal of this suit because of the significant foreign

policy implications of such an action against the head of state

of a friendly foreign country. The United States must be free

to conduct its foreign relations with other states, including

those states' highest representatives, in the absence of

interference or harassment. The exercise of U.S. judicial

power, whether state or federal, over a foreign head of state,

absent consent, may cause serious problems in our bilateral

relationship with that state. Thus, I made the determination

that permitting this case to go forward against President

Ershad would be incompatible with this country's foreign policy

interests.

6. The Department of State also places particular

importance on the appropriate assertion of head of state

immunity because of its implication for reciprocal treatment of

our President if subject to the jurisdiction of a foreign

state. We would clearly expect another state to extend head of

state immunity to our President if named as a defendant in a



case similar to this one. The failure to extend such immunity

would have a serious adverse effect on our relationship with

that state.

I hereby affirm under the penalty of perjury the foregoing

is true and correct.

Executed on the 29th day of May, 1990.

Image: Signature of Abraham D. SofaerAbraham D. Sofaer


