AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. HrG. 107-704

DEPARTMENT OF JUSTICE OVERSIGHT: PRE-
SERVING OUR FREEDOMS WHILE DEFENDING
AGAINST TERRORISM

HEARINGS

BEFORE THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED SEVENTH CONGRESS

FIRST SESSION
NOVEMBER 28, DECEMBER 4, AND DECEMBER 6, 2001

Serial No. J-107-50

Printed for the use of the Committee on the Judiciary

&R

U.S. GOVERNMENT PRINTING OFFICE
81-998 PDF WASHINGTON : 2002

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
PATRICK J. LEAHY, Vermont, Chairman

EDWARD M. KENNEDY, Massachusetts ORRIN G. HATCH, Utah

JOSEPH R. BIDEN, JR., Delaware STROM THURMOND, South Carolina
HERBERT KOHL, Wisconsin CHARLES E. GRASSLEY, Iowa
DIANNE FEINSTEIN, California ARLEN SPECTER, Pennsylvania
RUSSELL D. FEINGOLD, Wisconsin JON KYL, Arizona

CHARLES E. SCHUMER, New York MIKE DEWINE, Ohio

RICHARD J. DURBIN, Illinois JEFF SESSIONS, Alabama

MARIA CANTWELL, Washington SAM BROWNBACK, Kansas

JOHN EDWARDS, North Carolina MITCH McCONNELL, Kentucky

BRrUCE A. COHEN, Majority Chief Counsel and Staff Director
SHARON PROST, Minority Chief Counsel
MAKAN DELRAHIM, Minority Staff Director

1)



CONTENTS

WEDNESDAY, NOVEMBER 28, 2001
STATEMENTS OF COMMITTEE MEMBERS

Durbin, Hon. Richard J., a U.S. Senator from the State of Illinois ........ . 37
Feingold, Hon. Russell D., a U.S. Senator from the State of Wisconsin . .29
Feinstein, Hon. Dianne, a U.S. Senator from the State of California ..... . 44
Grassley, Hon. Charles E., a U.S. Senator from the State of Iowa ...... .. b8
Hatch, Hon. Orrin G., a U.S. Senator from the State of Utah ................ccccnn. 4
Kennedy, Hon. Edward M., a U.S. Senator from the State of Massachusetts ... 20
Kyl, Hon. Jon, a U.S. Senator from the State of Arizona .........cccccceevvvviricineennnns 41
Leahy, Hon. Patrick J., a U.S. Senator from the State of Vermont . 1
Sessions, Hon. Jeff, a U.S. Senator from the State of Alabama ........... . 34
Specter, Hon. Arlen, a U.S. Senator from the State of Pennsylvania .. .. 25
Thurmond, Hon. Strom, a U.S. Senator from the State of South Carolina ........ 59
WITNESSES
Barr, William P., former Attorney General of the United States ..........ccccoe..... 60
Bell, Griffin B., Senior Partner, King and Spalding, and former Attorney
General of the United States, Washington, D.C. .........cccccevvviiiiiniiiinniiiinieene 74
Chertoff, Michael, Assistant Attorney General, Criminal Division, Department
of Justice, Washington, D.C. .......cccooiiiiiiiiiiiiiiieeeeee et 8
Heymann, Philip B., James Barr Ames Professor of Law, Harvard Law
School, and former Attorney General of the United States ..........cccccceveeeeunenn. 68
Katyal, Neal, Visiting Professor, Yale Law School, and Professor of Law,
Georgetown University, Washington, D.C. .......cccccociiiiiriiiiiriiiiiiieceeeeeee e 93
Mart(ijn, Kate, Director, Center for National Security Studies, Washington,
D ettt ra e teerb e beert e bt e taebeettebeeseenbeenaenbeas 85
Silliman, Scott L., Executive Director, Center on Law, Ethics and National
Security, Duke University School of Law, Durham, North Carolina ............... 79
TUESDAY, DECEMBER 4, 2001 (MORNING SESSION)
STATEMENTS OF COMMITTEE MEMBERS
Feingold, Hon. Russell D., a U.S. Senator from the State of Wisconsin . 133
Feinstein, Hon. Dianne, a U.S. Senator from the State of California .. 134
Hatch, Hon. Orrin G., a U.S. Senator from the State of Utah ............. .. 123
Leahy, Hon. Patrick J., a U.S. Senator from the State of Vermont ........ .. 154
Schumer, Hon. Charles E., a U.S. Senator from the State of New York . 121
Sessions, Hon. Jeff, a U.S. Senator from the State of Alabama .................. . 127
Thurmond, Hon. Strom, a U.S. Senator from the State of South Carolina ........ 154
WITNESSES
Lynch, Timothy, Director, Project on Criminal Justice, Cato Institute, Wash-
INGEON, D.C. oo et e e e e st e e b e e e aba e e eabeeeenraaeenes 184
Nardotti, Michael J., Jr., Major General (Retired), former Army Judge Advo-
cate General, and Partner, Patton Boggs LLP, Washington, D.C. .................. 172
Prosper, Hon. Pierre-Richard, Ambassador-at-Large for War Crimes Issues,
Department of State, Washington, D.C. .........cccecieriiiiiiiiiiiiiiiiieeicee e 135
Sunstein, Cass R., Karl N. Llewellyn Distinguished Service Professor of Juris-
prudence, Law School and Department of Political Science, University of
Chicago, Chicago, IINO0IS  ....ccccoceeeciieiiieiierieeieeree ettt ettt eniee e 178



v

Page
Terwilliger, George J., III, former Deputy Attorney General, and Partner,
White and Case, Washington, D.C. ........ccccociiiiiiiiiiiiiiiiieeieeee et 156
Tribe, Laurence H., Tyler Professor of Constitutional Law, Harvard Law
School, Cambridge, Massachusetts .........ccccccceeeviieieiiiieeeiieeeceeeeee e eeree s 159
TUESDAY, DECEMBER 4, 2001 (AFTERNOON SESSION)
STATEMENTS OF COMMITTEE MEMBERS
Feingold, Hon. Russell D., a U.S. Senator from the State of Wisconsin ............. 199
Hatch, Hon. Orrin G., a U.S. Senator from the State of Utah ................ccccnu. 208
Kennedy, Hon. Edward M., a U.S. Senator from the State of Massachusetts ... 295
Sessions, Jeff, a U.S. Senator from the State of Alabama ..........cccccoeeeeeeennnnnen.n. 279
Thurmond, Hon. Strom, a U.S. Senator from the State of South Carolina ........ 294
WITNESSES
Al-Magqtari, Ali, New Haven, Connecticut .........ccccceveveieciiiienciieeeeiieecieeeeieeeeens 212
Boyle, Michael J., Attorney, New Haven, Connecticut, on behalf of the Amer-
ican Immigration Lawyers AsSSoCiation .........c.cccecccevriieiiniiieeiiiieeeiieeenieeeeeneenn 218
Dinh, Viet D., Assistant Attorney General, Office of Legal Policy, Department
of Justice, Washington, D.C. .......cccooiiiiiiiiiiiiiii ettt 203

Emerson, Steven, Executive Director, Investigative Project, Washington, D.C. 241
Goldstein, Gerald H., Esq., Goldstein, Goldstein, and Hilley, San Antonio,

Texas on behalf of the National Association of Criminal Defense Lawyers .... 229
Strossen, Nadine, President, American Civil Liberties Union, New York, New
YOTK et sttt et e b et ereas 262

Toensing, Victoria, diGenova and Toensing, LLP, and former Deputy Assist-
ant Attorney General, Criminal Division, Department of Justice, Wash-
F80Y=3 7703 o TR B 2RSSR 225
THURSDAY, DECEMBER 6, 2001

STATEMENTS OF COMMITTEE MEMBERS

DeWine, Hon. Mike, a U.S. Senator from the State of Ohio ..........cccccvvveeeeeennnne. 345
Edwards, Hon. John, a U.S. Senator from the State of North Carolina . .. 360
Feinstein, Hon. Dianne, a U.S. Senator from the State of California ..... .. 334
Grassley, Hon. Charles E., a U.S. Senator from the State of Iowa ...... .. 329
Hatch, Hon. Orrin G., a U.S. Senator from the State of Utah ................cccenn. 302
Kennedy, Hon. Edward M., a U.S. Senator from the State of Massachusetts ... 325
Kyl, Hon. Jon, a U.S. Senator from the State of Arizona .........ccccccevevivvvnecinennnns 338
Leahy, Hon. Patrick J., a U.S. Senator from the State of Vermont ..... .. 297
McConnell, Hon. Mitch, a U.S. Senator from the State of Kentucky ...... .. 355
Schumer, Hon. Charles E., a U.S. Senator from the State of New York ........... 347
Thurmond Hon. Strom, a 'U.S. Senator from the State of South Carolina  ........ 317
WITNESS

Ashc(rjoft Hon. John, Attorney General of the United States, Washington,

........................................................................................................................ 309
SUBMISSIONS FOR THE RECORD

Addicott, Jeffrey F., Visiting Professor of Law, St. Mary’s University School

of Law, San Antonio, Texas, 1etter .......c.ccccovvieiiiiiieiiie et 365
American Civil Liberties Union, Washington, D.C.:

November 28, 2001, StatemMent ...........cccooeveivveiieeeiiiiieeeeeeeeeeeee e 365
Timothy H. Edgar, Legislative Counsel, December 4, 2001, statement ...... 370
American College of Trial Lawyers, Irvine, California, letter and statement .... 380

American Council of Chief Defenders, Washington, D.C., statement and at-
BACKHIMENE  oeiiiiiiiieeceeec et e ette e et a e e e ata e e earaeeeraaeas 381

American Federation of Labor and Congress of Industrial Organizations,
Washington, D.C., Executive Council, article ..........cccccevvieerciiiieecieeeniieeeenen. 383
American Immigration Lawyers Association, Washington, D.C., statement ...... 384

Amnesty International USA, New York, New York:
November 28, 2001, NEWS FElEASE ......ceeeieeeereiieeeeeeeeieeeee e eeeearaeeee e 385



v

Page
Amnesty International USA, New York, New York—Continued

December 4, 2001, StatemMent .........cccceeeeeiiieeiiiiee e 386
William F. Schulz, Executive Director, statement .. 399
September 11 detainees, sample information .................... .. 400
Angel, Cecil, Detroit Free Press, December 3, 2001, article ....... .. 402
Arab American Institute Foundation, Washington, D.C., report .. 402
Ayub, Ali, Arlington, Virginia, December 3, 2001, letter ................ .. 421
Bar Association of San Francisco, San Francisco, California, letter ................... 422

Baxley, Bill, Attorney, Baxley, Dillard, Dauphin & McKnight, Birmingham,
Alabama, JETEET ......eeeviiiiiiieeie e e e e 423

Brownback, Hon. Sam, a U.S. Senator from the State of Kansas and Hon.
Ron Wyden, a U.S. Senator from the State of Oregon, November 2, 2001,

“Dear Colleague” 16LEer .........ieeciiieeiiieeciieeeee et eeree e e avee e eeree e 424
Clark, Kathleen, Professor of Law, Washington University, St. Louis, Mis-

SOUTT, SEALEIMENT  ..ooeiiiiiiiiiieee e e ee et e e e e e r e e e e eeennnnaees 424
Federalist Society, Washington, D.C., paper ........cccccceeevieeerciieeecieeeeeeeecveeeeinns 427

Feiertag, Terry Yale, Attorney, Mandel, Lipton and Stevenson Limited, Chi-
cago, Illinois, letter
Gittins, Charles W., Lieutenant Colonel, U.S. Marine Corps Reserve, state-

0013 01 A PSP UUPRRURRIRt 443
Glaberson, William, New York Times, December 2, 2001, article ....................... 445
Hamud, Randall B., Attorney, San Diego, California, November 29, 2001,

letter and attachment ............ccocoiiiiiiiieiiie e 446
Hatch, Hon. Orrin G., a U.S. Senator from the State of Utah, USA Today,

December 6, 2001, artiCle ........cccooveeiiiiiiiiieiee e e 450
Heritage Foundation, Washington, D.C., November 5, 2001, memorandum ...... 451
Human Rights Committee, Charles D. Siegal, Chair, Los Angeles, California,

December 3, 2001, IEEEET ...ooeiiieeiiiiieee et e 460
Human Rights Watch, Washington, D.C.:

SEALEIMENT oo e s s e e e e s 466
Kenneth Roth, Executive Director, November 15, 2001, letter .................... 468

Kmiec, Douglas W., Dean and St. Thomas More Professor of Law, The Catho-

lic University of America School of Law, Washington, D.C., letter
Koh, Harold Hongju, New York Times, November 23, 2001, article .... .
Law professors and lawyers, joint letter ...........ccccocciviiiiiiiiiiniiinieeiieeeeeee e
Lewis, Anthony, New York Times:

November 30, 2001, article .. .. b45
December 4, 2001, article .........cccoceeevviiieecieeeeiieeeeiie e, .. b46
McGee, Jim, Washington Post, November 28, 2001, article ........c..ccceecveeercvreennnes 547
Miller, Hon. Zell, a U.S. Senator from the State of Georgia, December 5,
2001, PreSS TEIEASE  .vviiiieiieeiieiieeiterte ettt et et e et e st e et e sbeebeesaaeesseesabeensaenane 549
National District Attorneys Association, Kevin P. Meenan, President, Alexan-
dria, Virginia, Ietter .......ccooiieeeiiiciieeceeeee e e eae e 549
Newsday, November 25, 2001, editorial ..........ccccceviiiriiiiiieniiienieeieeie e 550
New York Times:
November 10, 2001, editorial ..... .. 552
November 16, 2001, editorial .. .. 553
December 2, 2001, editorial ........ccccoceeieeeeeiiiieeeeeeecciireeee e, .. 554
Orenstein, James, New York Times, December 6, 2001, article ...........cccccuuueee.... 556
Parkway Christian Fellowship, Allan M. Spencer, Jr., Birmingham, Alabama,
71 =3 OSSR 557
People For the American Way, Ralph G. Neas, President, Washington, D.C.,
SEALEIMENT oo e e e e e a e e e e araaaees 557

Safire, William, New York Times:
November 15, 2001, article ..
December 6, 2001, article

St. Louis Post-Dispatch:
November 12, 2001, editorial .........cccccceiieieiiviiieeeieeieee e 561
November 27, 2001, editorial ..........ccccceeeiiiieieiiiieeeeiee et eiree e 562

Scheffer, David J., Senior Fellow, U.S. Institute of Peace, Washington, D.C.,

statement and TEPOTT  ......ccccvvieicieieciiee et e e e e e e abe e e eaee e 563




VI
Page
Schulz, William F., Amnesty International USA; Kenneth Roth, Human
Rights Watch; Gay McDougall, International Human Rights Law Group;
Catherine Fitzpatrick, International League for Human Rights; Michael
Posner, Lawyers Committee for Human Rights; Lynn Thomas, Minnesota
Advocates for Human Rights; Len Rubenstein, Physicians for Human
Rights; and Todd Howland, Robert F. Kennedy Memorial Center for Human
Rights, JOINt 16600  ..oooiiiiiieiieeeee ettt re e e aae e 581
Schwartz, Herman, Professor of Law, American University, Washington, D.C.,
statement 582
Slaughter, Anne-Marie, Professor of Law, Harvard Law School, Cambridge,
Massachusetts:
New York Times, November 17, 2001, article ........ccccoveeeeeiiiiiieeeeeeicinneeenn. 584
and William Burke-White, December 3, 2001, statement .... .. 585
Wall Street Journal, December 4, 2001, editorial ..................... .. 586
Washington Post, November 16, 2001, editorial .........c.cccccoveveeennnees .. b587
Wedgwood, Ruth, Wall Street Journal, December 3, 2001, article . .. 588
Wilgoren, Jodi, New York Times, December 4, 2001, article .......... .. 590
York, Byron, National Review, December 3, 2001, article ....... 591

ALPHABETICAL LIST OF WITNESSES
Al-Magqtari, Ali, New Haven, Connecticut .........cccccccemviimniiieiiieniiinniienieeeeeieenen. 212

Ashcroft, Hon. John, Attorney General of the United States 309
Barr, William P, former Attorney General of the United States ... 60
Bell, Griffin B., Senior Partner, King and Spalding, and form At

General of the United States, Washmgton D.C.oeee e 74
Boyle, Michael J., Attorney, New Haven, Connecticut, on behalf of the Amer-

ican Immigration Lawyers ASS0CIAtion ........cc.ccccoceriiieriieniiieniienieenieeieenieeeieene 218
Chertoff, Michael, Assistant Attorney General, Criminal Division, Department

of Justice, Washington, D.C. .......cccoiiiiriiiiiiiieeccee e e vee e 8
Dinh, Viet D., Assistant Attorney General, Office of Legal Policy, Department

of Justice, Washington, D.C. ......ccccociiiiiiiiiiiiiieeeeee e 203

Emerson, Steven, Executive Director, Investigative Project, Washington, D.C. 241
Goldstein, Gerald H., Esq., Goldstein, Goldstein, and Hilley, San Antonio,

Texas on behalf of the National Association of Criminal Defense Lawyers .... 229
Heymann, Philip B., James Barr Ames Professor of Law, Harvard Law
School, and former Attorney General of the United States ...........ccccceeveeniene 68
Katyal, Neal, Visiting Professor, Yale Law School, and Professor of Law,
Georgetown University, Washington, D.C. .......cccccoccoiiiiiiiiiecieeecieeeee e 93
Lynch, Timothy, Director, Project on Criminal Justice, Cato Institute, Wash-
INGEON, D.C. oottt e et e e et b e e e eateaeeebaaeeaaeenn 184
Mart(ijn Kate, Director, Center for National Security Studies, Washington,
DO ettt et r b e b e ra e beeab e beettebeetsenbeeatenbenreenbans 85
Nardotti, Michael J., Jr., Major General (Retired), former Army Judge Advo-
cate General and Partner, Patton Boggs LLP, Washington, D.C. .................. 172
Prosper, Hon. Pierre-Richard, Ambassador-at-Large for War Crimes Issues,
Department of State, Washington, D.C. ........ccccciiiriiiiiiiiiiiiiiiieeeeeeeee e 135
Silliman, Scott L., Executive Director, Center on Law, Ethics and National
Security, Duke University School of Law, Durham, North Carolina ............... 79
Stg{ossken, Nadine, President, American Civil Liberties Union, New York, New
1633 <SR 262

Sunstein, Cass R., Karl N. Llewellyn Distinguished Service Professor of Juris-
prudence, Law School and Department of Political Science, University of

Chicago, Chicago, IIINO0IS ......cccceieeiiieeeiiieeciie e e et e eee e evee e eeveeeseaee e 178
Terwilliger, George J., III, former Deputy Attorney General, and Partner,
White and Case, Washington, D.C. .......ccccccooiiiiiiiiiiiiieicieecteceee e 156

Toensing, Victoria, diGenova and Toensing, LLP, and former Deputy Assist-
ant Attorney General, Criminal Division, Department of Justice, Wash-
INGEON, D.C. oot st e et e e s eate e e e areeeeaaeenn 225
Tribe, Laurence H., Tyler Professor of Constitutional Law, Harvard Law
School, Cambridge, Massachusetts .........cccccevvieriiiiiieniiieniieeieetee e 159



DEPARTMENT OF JUSTICE OVERSIGHT: PRE-
SERVING OUR FREEDOMS WHILE DEFEND-
ING AGAINST TERRORISM

WEDNESDAY, NOVEMBER 28, 2001

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 9:05 a.m., in Room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Kennedy, Kohl, Feinstein, Feingold,
Schumer, Durbin, Hatch, Grassley, Specter, Kyl, DeWine, Sessions,
and McConnell.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. This is one of a series of hear-
ings this Committee is holding on the Department of Justice’s re-
sponse to the September 11th attacks and on implementation of
the anti-terrorism legislation, the USA PATRIOT Act.

I know I speak for those on both sides of the aisle in beginning
this hearing by commending the hardworking men and women of
the agencies of the Department of Justice and also our State and
local officers for their dedicated law enforcement efforts. We have
seen it across this country, and, of course, we have seen it espe-
cially in the affected areas of the terrorist attacks.

Now, at the time Congress worked on the anti-terrorism bill,
many observed how important congressional oversight would be in
the aftermath. And to fulfill our constitutional oversight obligation,
Senator Hatch and I invited Attorney General Ashcroft to appear
before the Committee today, but he asked to have his appearance
put off until next week so that he could spend time with the U.S.
Attorneys who are in town today and tomorrow. And on Monday,
I learned that the Department was asking that Mr. Chertoff appear
as our first witness at this hearing.

I have accommodated both requests by the Attorney General. I
look forward to his appearance before the Committee next week on
December 6th. In the meantime, our oversight hearing today and
additional hearings next Tuesday should help build a useful record
on several significant issues.

We are all committed to bringing to justice those involved in the
September 11 attacks and to preventing future acts of terrorism.
As we showed in our passage of anti-terrorism legislation, Congress
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can act promptly to equip the executive branch with the appro-
priate tools to achieve these goals. The administration requested
many new powers, and after adding important civil liberty protec-
tions, we empowered the Justice Department with new and more
advanced ways to track terrorists.

We passed the bill in record time and with an extraordinarily
level of cooperation between Democrats and Republicans, the
House and the Senate, and the White House and Congress. The
separate but complementary roles of these branches of Govern-
ment, working together and sharing a unity of purpose, made that
bill a better law than either could have made through a unilateral
initiative.

In the wake of that achievement, the administration has de-
parted from that example to launch a lengthening list of unilateral
actions, and that is disappointing because we had worked together
to get the original legislation. Rather than respect the checks and
balances that make up our constitutional framework, the executive
branch has chosen to cut out judicial review in monitoring attor-
ney-client communications and to cut out Congress in determining
the appropriate tribunal and procedures to try terrorists.

The three institutional pillars of our democratic Government are
stronger guarantees of our freedoms than any one branch standing
alone. America benefits when we trust our system of Government—
our system of checks and balances—to work as it should. And most
Americans trust that it would. And today we may get some insights
into why the administration has chosen this new approach.

Today and in the days ahead we will have an opportunity to ex-
plore the Executive action to charter military tribunals that bypass
our civilian justice system, to permit eavesdropping on attorney-cli-
ent communications without court orders, and the circumstances
under which hundreds are being detained without public expla-
nation. Whether any or all of these ideas are popular or unpopular
at the moment, as an oversight Committee we accept our duty to
examine them.

The President’s Military Order of November 13 paves an overly
broad path to the use of military commissions to try those sus-
pected of a variety of activities. It is a marked departure from ex-
isting practices and raises a wide range of legal and constitutional
questions and international implications.

As with several of the unilateral steps announced by the admin-
istration over the last month, a question that puzzles many about
the order on military tribunals is this: What does it really gain us
in the fight against terrorism? Would military commissions, how-
ever expedient, genuinely serve our national interests in the long
term?

As we examine the wisdom of the military order as written, we
should consider the risk whether this could become a template for
use by foreign governments against Americans overseas. As writ-
ten, the military order does not incorporate basic notions of fair-
ness and due process, those notions that are the hallmark of Amer-
ican justice. It does not specify a standard of guilt for convicting
suspected terrorists.

It decrees that convictions will not be subject to judicial review,
a determination that appears to directly conflict with our inter-
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national commitments. It allows the Government to tailor rules to
fit its proof against individual suspects.

In short, the military order describes a type of military tribunal
that has often been criticized by the United States when other na-
tions have used them. William Safire, in a column in the New York
Times on Monday, described it as a “fiat (that) turns back the clock
on all advances in military justice, through three wars, in the past
half-century.”

And what would this mean for Americans abroad, for the trav-
eling public, or, in another instance, for the many U.S. humani-
tarian aid workers who often serve in areas subject to autocratic
and unstable regimes? I don’t think any of us want, inadvertently,
by our example, to encourage a type of rough justice those regimes
could mete out under military order.

Moreover, these military tribunals may greatly inhibit coopera-
tion from our partners in the fight against terrorism. Spain re-
cently captured several suspects it believes are complicit in the
September 11 attacks.

Last week Spain announced that it would not extradite suspects
to the United States if they would be tried by military commissions
instead of civilian courts, and now we hear a number of European
allies share Spain’s concerns.

We are the most powerful Nation on earth, the most powerful
Nation history has ever known. And sometimes we indulge in the
luxury of going it alone. But in the struggle against terrorism, we
don’t have the option of going it alone. We need the support of the
international community to prevail in a battle that all of us know
could last several years. Would these military tribunals be worth
jeopardizing the cooperation we expect and need from our allies?
That is a question we must ask ourselves.

Apart from these practical issues, questions remain about the ex-
ecutive branch’s authority to establish military commissions on its
own and without specific congressional authorization. The Con-
stitution entrusts the Congress with the power to “define and pun-
ish...Offenses against the law of Nations.” On those rare occasions
when military commissions have been used in the past, Congress
played a role in authorizing them.

This administration has preferred to go it alone, with no author-
ization or prior consultation with the legislative branch. Now, this
is no mere technicality. It fundamentally jeopardizes the separation
of powers that undergirds our constitutional system. It may under-
cut the legality of any military tribunal proceeding.

Finally, there is the danger that if we rush to convict suspects
in a military commission—relying on circumstantial or hearsay evi-
dence tailored to serve the Government’s case—we deepen the risk
of convicting the wrong people, which would leave the real terror-
ists at large. The administration has cited the landmark case
against German saboteurs during World War II. Let’s look a little
bit more closely at that.

Two of the eight Germans who landed in New York immediately
informed the Department of Justice about their colleagues’ plans.
Immediately. The actions of these men were covered up by J. Edgar
Hoover, the FBI Director at the time. It now appears, historians
believe, that Mr. Hoover was more interested in claiming credit for
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the arrests than in ensuring fair treatment of the two informants,
who were then tried with the others, in secret, and sentenced to
death before their sentences were commuted to a long time at hard
labor.

The lesson is that secret trials and lack of judicial oversight can
breed injustice and taint the legitimacy of verdicts. Our procedural
protections are not simply inconvenient impediments to convicting
and punishing guilty people. They also promote accurate and just
verdicts.

So it sends a terrible message to the world that, when confronted
with a serious challenge, we lack confidence in the very institutions
we are fighting for, beginning with a justice system in the United
States that is the envy of the world. Let us have some confidence
in those things that make us strong and great as a Nation.

The Justice Department’s actions since September 11 have raised
many serious questions and concerns, and I hope that today we can
seek answers.

Earlier generations of Americans have stared evil in the face. We
are not the first Americans to face evil. Trial by fire can refine us,
or it can coarsen us. It can corrode our ideals and erode our free-
dom. But if we are guided by our ideals, we can be both tough and
smart in fighting terrorism.

Our parents and our parents’ parents faced just as great evils
during their lifetime. This country survived and it will again.

The Constitution was not written primarily for our convenience.
It was written for our liberty by people who knew in their actions
just preceding that could have let them be hanged had they failed.
Instead, they wrote into the Constitution and our Bill of Rights
those things that would protect them and anybody else who might
raise questions.

Many of the choices that we will face after September 11 will test
both our ideals and our resolve to defend them. As these choices
emerge, let us first pause long enough to ask: What does it gain
us?

I look forward to hearing from our witnesses today and to hear-
ing from the Attorney General next week, and I yield to my good
friend and colleague, the senior Senator from Utah.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman. I want to thank
you for convening this timely hearing. The issues we will address
today have generated a great deal of attention, and I hope that this
hearing will allay the concerns about the steps our Government is
taking to protect our Nation from terrorists.

I must say, however, that with only a few notable exceptions,
much of the public criticism appears confined to those who make
their living carping about the Government—especially Republican
administrations. I am reminded of a recent line from the journalist
Christopher Hitchens, a self-described man of the left. Criticizing
the reaction of many on the left to the war on terrorism, Hitchens
charged that “all the learned and conscientious objections, as well
as all the silly or sinister ones, boil down to this: Nothing will
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make us fight against an evil if that fight forces us to go to the
same corner as our own government.”

The American people have quite different feelings. In my travels
over the holidays last week and before, I was struck by the almost
universal praise and gratitude Americans feel toward the President
and his administration for the steps they are taking to defeat ter-
rorists abroad and to protect us here at home. To their credit, the
American people instinctively know that our country’s leaders are
acting out of a sincere concern for both our security and our liberty.
And unlike some, most Americans also realize that, as Harvard
Professor Laurence Tribe—whom no one would accuse of being a
member of the “vast right-wing conspiracy”—acknowledged, “Civil
liberties is not only about protecting us from our government. It is
also about protecting our lives from terrorism.” Indeed, most Amer-
icans worry that we are not doing enough to thwart potential ter-
rorist attacks, not that we are doing too much. We might be better
served if next week’s hearing with the Attorney General focused on
whether we have done all we can to address the threat of terrorism
and to help our President obtain all the tools he needs to fight
Osama bin Laden and the Al Qaeda organization.

Still, oversight hearings such as this one today provide a valu-
able service to us as Members of Congress and to the public at
large. We will learn from Assistant Attorney General Michael
Chertoff the legal and policy justifications underlying the adminis-
tration’s decision to monitor lawyer-client communications, detain
aliens, and employ military commissions for non-citizens accused of
terrorism. The six other witnesses—four of whom were called by
the chairman—will, one hopes, provide their own dispassionate
analysis of the legal and policy issues raised by these powers. One
only regrets that, given the importance of this hearing and the
need for Congress to act in a bipartisan manner in such times, we
were not able to agree to an equal number of experts to present
a balanced view and analysis of the issues. Nonetheless, it is my
hope that the testimony we do have here will dispel many of the
needlessly alarmist misconceptions one hears in the media and
from the media.

Mr. Chairman, before I go further, I want to clear up one small
misconception concerning the letter you and I recently sent to the
Attorney General. It was widely reported that we demanded that
he appear and that I shared in your apparent displeasure with his
alleged refusal to cooperate with this Committee. I should note that
I did join you in asking that the Attorney General come before this
Committee, but I strongly disagree with those who charge that the
Attorney General has been less than completely responsive to the
Congress. And while I do agree with you that we have a legitimate
oversight responsibility, I also want to point out that each time we
have asked the administration to appear, they have been more
than willing to comply.

Since September 11, the Attorney General has, in effect, been the
commanding general of our domestic defense, a job that requires
around-the-clock attention on his part. He has borne the awesome
responsibility of ensuring that our military efforts overseas are not
met with more terrorist attacks at home. I for one want to thank
the President, the Attorney General, and the rest of our law en-
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forcement and intelligence communities for performing a tough job
well in a very difficult time.

Now, Mr. Chairman, I also want to clarify some of the mis-
conceptions about lawyer-client monitoring, detention of aliens, and
military commissions, which are the issues that we intend to ad-
dress today.

First, some have charged that lawyer-client monitoring is a fla-
grant violation of the Fourth and Sixth Amendments to the Con-
stitution. While I agree that we should examine this power closely
to determine whether it is a wise policy, the administration’s regu-
lation has been carefully crafted to avoid infringing on constitu-
tional rights. It is well-established that inmates and detainees have
greatly diminished Fourth Amendment rights while in custody, and
the Supreme Court, in Weatherford v. Bursey, upheld the Govern-
ment’s authority to monitor detainee-attorney conversations where
there is a legitimate law enforcement interest in doing so. The com-
munications are protected from disclosure, and no information ob-
tained through the monitoring is used by the Government in a way
that deprives the defendant of a fair trial. The regulation recently
promulgated by the Department of Justice appears to satisfy all of
these conditions.

With respect to the detention of aliens, some have accused the
Government of unlawfully holding detainees incognito and pre-
venting them from obtaining legal counsel. As the Attorney Gen-
eral made clear at a news conference yesterday, these charges are,
at best, irresponsible exaggerations. Those being held are in cus-
tody on criminal charges, immigration violations, or pursuant to
material witness complaints under longstanding statutory author-
ity. In other words, those people have committed crimes, violated
our Nation’s immigration laws, or have information critical to the
terrorism investigation. And to the extent that they are not re-
leased on bond, it is because a judge has determined that they are
likely to flee, will likely pose a danger to the community, or, in the
case of immigration detainees, are alleged to be deportable from
the United States on the basis of criminal—including terrorist—ac-
tivity.

What is more, the detainees also have access to counsel who can
assist them in challenging the legality of the detention. Any alien
charged with a criminal offense or held as a material witness has
the right to court-appointed counsel. Under longstanding immigra-
tion law, any alien charged with an immigration violation is un-
equivocally afforded a minimum of 10 days to secure counsel and
may request a continuance for additional time if necessary. Many
public interest groups have stepped in to provide counsel to those
immigration detainees who cannot otherwise afford a lawyer.

As for the charge that these people are being held incognito, the
Attorney General has, at least in my view, rightly refused to pro-
vide a public list of the names of the detainees. I personally agree,
as an advocate of personal privacy rights, that such a list would
not only alert our enemies to the status of our investigation, it
would also violate the privacy of those being held. I find it richly
ironic that the same civil liberties groups that adamantly oppose
the publication of the names of sexual predators now wax indig-
nant when the Department of Justice refuses to provide the New
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York Times, the Washington Post, any other newspaper or any
other media source a list of those detained in connection with this
terrorism investigation.

Finally, there have been many alarmist and misleading state-
ments about the potential use of military commissions. Most glar-
ing is the claim by some of my colleagues this past weekend that
military tribunals are “unconstitutional.” The Supreme Court has
repeatedly upheld the constitutionality of using military commis-
sions to prosecute individuals charged with crimes under the law
of war. Specifically, the Court unanimously upheld the constitu-
tionality of President Roosevelt’s use of a military commission to
try eight Nazi saboteurs who entered the United States via sub-
marine during World War II in Ex Parte Quirin. The Court also
upheld the use of a military commission at the end of the war to
try the Japanese commander in the Philippines for violations of the
laws of war, In re Yamashita. As the Supreme Court has explained,
“[slince our Nation’s earliest days, such commissions have been
constitutionally recognized agencies for meeting many urgent gov-
ernmental responsibilities related to war.” That is in Madsen v.
Kinsella.

Furthermore, contrary to recent suggestion, military tribunals
can be—and have been—established without further congressional
authorization. Because the President’s power to establish military
commissions arises out of his constitutional authority as Com-
mander-in-Chief, an act of Congress is unnecessary. Presidents
have wused this authority to establish military commissions
throughout our Nation’s history, from George Washington during
the Revolutionary War to President Roosevelt during World War II.
Congress, for its part, has repeatedly and explicitly affirmed and
ratified the use of military commissions. Article 21 of our Code of
Military Justice, codified at Section 821 of Title 10 of the United
States Code, expressly acknowledges that military commissions
have jurisdiction over offenses under the law of war.

Now, Mr. Chairman, the oversight we conduct today can be a
useful exercise only if we steer clear of distortion and focus on the
policy choices we face. That these tools—military tribunals, de-
tainee-attorney monitoring, and detention of aliens—are constitu-
tional is largely beyond dispute. On the other hand, whether, how,
and when they should be employed, and against whom, and with
what oversight and accountability are questions we have a right to
ask. And the administration is wise to answer.

As we confront these policy issues, I would ask my colleagues to
heed the strong sentiment of the majority of the American people,
both liberal and conservative, to do more than just criticize. It is
easy to criticize from where we sit; it is much harder to go to work
every day knowing that you are the person in charge of protecting
Americans from terrorists. Yes, the administration has been ag-
gressive in using all the constitutional powers at its disposal to
protect Americans under these situations. But given what hap-
pened on September 11, wouldn’t they be unforgivably derelict if
they did not do everything in their power? After all, our enemies
in this war are not, as many on the extreme left are fond of saying,
simply trying to change our way of life. They are trying to kill
Americans—as many as they possibly can. And though we may
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never know for certain, I for one believe that the steps taken by
our law enforcement and intelligence communities have saved us
from even more harm.

I think this is a legitimate hearing. It is an important hearing.
It is legitimate to ask tough questions. These are important ques-
tions. And it is legitimate for us to find out just why the adminis-
tration has taken the positions that it has in some of these areas.
But let nobody be deceived. The administration can take these posi-
tions. They have to justify them, but they can take them, and I
think there is more than enough information here to justify the po-
sitions they have taken.

I myself am very concerned when these type of broad powers are
used, but under these circumstances I am less concerned, hoping
that we can prevent future terrorist acts. But I want to thank you,
Mr. Chairman, for calling this hearing. I think it is the right thing
to do. I think you have led us in the proper direction in calling it
and in asking the appropriate people the tough questions that need
to be asked. And I look forward to hearing from our witnesses.

Chairman LEAHY. Thank you.

Mr. Chertoff, 2 days ago, we received a request that you wanted
to testify, and I am happy to concede to your request, with the un-
derstanding, of course, that the Attorney General will be here next
week. I want to wish you a happy birthday on behalf of the Com-
mittee. I am sure this is the thing that you have looked forward
to the most as a way to spend your birthday.

[Laughter.]

Chairman LEAHY. So consider it our gift to you. Please go ahead.

STATEMENT OF MICHAEL CHERTOFF, ASSISTANT ATTORNEY
GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Mr. CHERTOFF. Thank you, Mr. Chairman. Good morning, Mr.
Chairman, Senator Hatch, members of the Committee. I do wel-
come the opportunity and appreciate the invitation to appear today
to talk about the Department of Justice’s response to the attacks
of September 11th.

Mr. Chairman, I agree that we have taken steps here which rep-
resent a departure from some of the things we have done in recent
times. But then, again, we are not in recent times. We face an ex-
traordinary threat to our national security and physical safety of
the American people of a character that, at least in my lifetime, we
have never faced before.

The President and the Attorney General have directed the Jus-
tice Department to make prevention of future terrorist attacks our
number one and overriding priority. And to that end, we are ag-
gressively and systematically conducting an investigation that is
national and international in scope. But I believe we are doing so
within carefully established constitutional limits.

In fact, in conducting this investigation, I should point out we
are already making use of the tools which the Congress passed in
the recently enacted USA PATRIOT Act for which we commend the
Congress in acting so swiftly.

Members of this Committee have raised important questions
about some of the investigatory steps that we have taken in recent
weeks, and I look forward during the course of this hearing to
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learning more about the Committee’s specific concerns, but also to
having the opportunity to assure the Committee that what we are
doing is both sound policy and well within constitutional limits.

All of us understand and appreciate the importance of honoring
the Constitution’s enduring values, even in a time of national cri-
sis. And we believe the Constitution gives us the tools to respond
to the threat while remaining faithful to our basic values.

I don’t need to restate for the Committee the images we all bear
of September 11th: planes crashing into the Twin Towers and the
Pentagon, grieving and devastated faces of survivors, the fire-
fighters, the image of firefighters ad police heroes, and even the
passengers on United Flight 93 who were forcibly enlisted as com-
batants against terrorists. All of us have these images burned into
our national consciousness.

But as a Nation, the overwhelming, brute fact of Senator is this:
This country was wantonly and deceitfully assaulted by an enemy
intent on destroying as many innocent lives as possible. Before
September 11th, Osama bin Laden and his henchmen wanted to
kill thousands of innocent Americans. On September 11th, they
succeeded. And since September 11th, bin Laden and his co-con-
spirators have brazenly announced that they will kill more of us.

In a February 1998 directive, bin Laden ordered his followers “to
kill Americans and plunder their money whenever and wherever
they find it.” Just last month, bin Laden made a video, declaring
to his supporters, “The battle has moved inside America, and we
shall continue until we win this battle, or die in the cause and
meet our maker.”

So for those who question whether we are at war, my answer is
Mr. bin Laden has declared war on us.

Unlike enemies we have faced in past wars, however, this is an
enemy that comes not openly but cravenly and in disguise. The ter-
rorists in the Al Qaeda network plan their terrors years in ad-
vance. They are sophisticated, meticulous, and patient.

Of particular concern is their use of so-called sleepers. A sleeper
is a committed terrorist sent sometimes years in advance into a
possible target location, where he may assume a new identity and
lead an outwardly normal life, all the while waiting to launch a ter-
rorist attack. I will give you a example from the 1998 embassy
bombing in Nairobi, Kenya.

Mohamed Odeh, who was convicted early this year for partici-
pating in that bombing, spent 5 years undercover in Kenya while
actively assisting Al Qaeda. During that time he started a fishing
business. He got married. He lived an outwardly modest and quiet
life. But when called upon, he played a critical role in unleashing
the terror that killed hundreds of innocent people.

Now, how are we going to combat the terrorists’ use of sleepers?
In many ways it is more difficult than looking for the proverbial
needle in a haystack because in this instance the needle comes in
disguise, disguised as a stalk of hay. We could continue as before
and hope for the best, or we can do what we are currently doing:
pursuing a comprehensive and systematic investigative approach
that uses every available lawful technique to identify, disrupt, and,
if possible, incarcerate or deport persons who pose threats to our
national security.
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Are we being aggressive and hard-nosed? You bet. But let me
emphasize that every step that we have taken satisfies the Con-
stitution and Federal law as it existed both before and after Sep-
tember 11th.

Let me now turn very briefly to four areas that I know are of
particular concern to the Committee.

First, the number of persons who have been arrested or detained
arising out of the investigation into the events of September 11th
and the conditions of their detention. There are currently 548 indi-
viduals who are in custody on INS charges and 55 individuals in
custody on Federal criminal charges. Every person detained has
been charged with a violation of either immigration law or criminal
law or is being lawfully detained on a material witness warrant
issued in connection with a grand jury investigation.

Every one of these individuals has the right to counsel. Every
person detained has the right to make phone calls to family and
attorneys. Nobody is being held incommunicado.

The identity of every person who has been arrested on a criminal
charge is public. We have not released the names of persons being
held on material witness warrants because those warrants are
issued under seal as related to grand jury proceedings.

Finally, we have not compiled a public list of the persons de-
tained on immigration charges, both to protect their privacy and
for legitimate law enforcement purposes. But I emphasize there is
nothing to prevent any of these individuals from identifying them-
selves publicly or communicating with the public.

Second, law enforcement is seeking to interview just over 5,000
persons on a voluntary basis. This list was assembled using com-
mon-sense criteria that take into account the manner in which Al
Qaeda has traditionally and historically operated. So, for example,
persons have been identified for interview because they entered the
United States with a passport from one of about two dozen coun-
tries where Al Qaeda typically recruits or trains its members. Or
people have been identified for interviews because they entered the
country on particular types of visas that experience shows tend to
be favored by terrorists.

Third, the monitoring of attorney-client communications. This
monitor is taking place under a Bureau of Prisons regulation
issued on October 31. It arises out of a 1996 Department regulation
that permits monitoring of communications of inmates in Federal
prisons where there is a substantial risk that if those people com-
municate with the outside, they may cause death or serious injury
to others. The regulation applies only to 16 out of approximately
158,000 inmates in the Federal system.

The regulation or the regulatory amendment that was issued on
October 31 extends the pre-existing special regulation to allow the
monitoring of attorney-client communications for this very small
group of people only if the Attorney General makes an additional
finding that reasonable suspicion exists that a detainee may exploit
his attorneys to communicate with others to facilitate acts of ter-
rorism. And we have set up substantial safeguards to protect
against the misuse of this information, which I will be happy to
discuss.
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Finally, I would like to turn briefly to the subject of military
commissions. Unmistakably, we are at war. Our homeland was
suddenly and deliberately attacked from abroad on September
11th. I share with you, Mr. Chairman, an absolute confidence in
the ability of our criminal justice system to deal with any kind of
criminal act. But I also recognize that the criminal justice system
is not the only tool the President must have in exercising his re-
sponsibilities not only as Chief Executive but as Commander-in-
Chief in a time of war.

The fact is that military commissions are a traditional way of
bringing justice to persons charged with offenses under the laws of
armed conflict. The Supreme Court has repeatedly upheld the use
of such commissions, and there may be sound policy reasons to em-
ploy them in individual cases, including urgent concerns about
physical security and protection of classified information.

What the President’s order of November 13th did was to initiate
the process of invoking this traditional constitutional power. The
order assigns to the Department of Defense primary responsibility
for developing the specific procedures to be used. That process is
ongoing, and, therefore, it is simply too early to talk about what
the specific details will be about how—

Chairman LEAHY. Excuse me. Somebody must have an urgent
phone call. Why don’t we let them step out of the room so they can
answer it?

Go ahead, Mr. Chertoff.

Mr. CHERTOFF. Thank you, Mr. Chairman. That process of writ-
ing these regulations is ongoing, and, therefore, it is simply too
early to discuss the specific details of how any such commission
would operate. But certain protections are already built into the
President’s initial order, which, of course, can be expanded upon by
rules that are issued by the Department of Defense.

Under the President’s order, every person will have the right to
an attorney. Under the President’s order, there will be a full and
fair trial of the charges. And, notably, as an indication of the seri-
ousness with which the President views the exercise of this power,
he has taken the responsibility to determine whether trial by com-
mission is appropriate in an individual case.

In this respect, therefore, Mr. Chairman, as in all others, the
President has exercised his established constitutional powers to de-
fend against the extraordinary threat which this Nation now faces.
And I would be happy to respond to questions the Committee has.

[The prepared statement of Mr. Chertoff follows.]

STATEMENT OF HON. MICHAEL CHERTOFF, ASSISTANT ATTORNEY GENERAL, CRIMINAL
Di1vISION, DEPARTMENT OF JUSTICE

Good morning, Mr. Chairman, members of the Committee. I welcome the oppor-
tunity to appear before you today to discuss the Department of Justice’s response
to the terrorist attacks of September 11th,

The country faces a truly extraordinary threat to our national security and the
physical safety of the American people, one that has necessitated an extraordinary
redefinition of our mission. The President and the Attorney General have directed
the Justice Department to make prevention of future terrorist attacks our top and
overriding priority. We are pursuing that priority aggressively and systematically
with a national and international investigation of unprecedented scope, but we are
carefully doing so within established constitutional and legal limits. We are also
taking advantage of the new tools and authorities provided by the USA PATRIOT
Act to enhance our investigation. For example, we have, on a number of occasions,
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already made use of the new authorities relating to nationwide search warrants,
and amendments to 18 U.S.C. §2703 which allow us to more efficiently obtain e-
mail and other information from internet service providers. We have also relied on
the Act to begin expanding our sharing of information with the Intelligence Commu-
nity. I know from the correspondence that the Department has received from mem-
bers of this Committee that a number of you have in good faith raised important
questions about some of the investigatory steps we have taken apart from the new
legislation. I look forward during the course of this hearing to learning more about
your specific concerns and to explaining—to the extent I can without compromising
the on-going investigation—the reasons for the investigative approaches we have
taken.

In my opening remarks, I would like to briefly outline the nature of the threat
we are facing and explain why we believe the threat necessitates the type of inves-
tigative response we have been pursuing.

The images of September 11th—the planes crashing into the twin towers; the
grieving and devastated faces of survivors, the heroism of the police, the firefighters
and those passengers who were forced into the role of combatants against terror-
ists—these images and many others have been permanently seared into our collec-
tive national consciousness. Each of us has personal recollections of that day—where
we were when we first heard, what our first thoughts were, what we did to see if
our loved ones were safe. It is a day that each of us will always remember in his
or her own way.

But as a nation, the overwhelming, brute fact of September 11t is this: This coun-
try was wantonly and deceitfully assaulted by an enemy intent on destroying as
many innocent lives as possible. Before September 11th, Usama Bin Laden and his
henchmen wanted to kill thousands of innocent American civilians. As we sit her,
he and his co-conspirators brazenly announced that they will kill more of us. He
and his followers actually believe they have a duty to kill Americans. Those are not
my words; those are his words.

In a February 1998 directive, Bin Laden ordered his followers “to kill Americans
and plunder their money whenever and wherever they find it.” And just last month,
Bin Laden gave an inflammatory interview which has been circulating, in the form
of a video, among supporters in the al Qaida network. He said: “Bush and
Blair. . . don’t understand any language but the language of force. Every time they
kill us, we will kill them, so the balance of terror can be achieved.” He went on:
“The battle has been moved inside America, and we shall continue until we win this
battle, or die in the cause and meet our maker.”

So we have a terrorist organization with thousands of members and followers
worldwide, which is fanatically committed to killing Americans on our own soil,
through suicide attacks if necessary. And unlike the enemies we have faced in past
wars, this is an enemy that comes not openly, but deceitfully, in disguise. We know
from what we have learned about the 19 hijackers from September 11thth and what
we know about those responsible for earlier attacks against America that the terror-
ists in the al Qaida network plan their terror years in advance. They are sophisti-
cated, meticulous, and very patient.

Of particular concern is their use of so-called “sleepers.” A sleeper is a committed
terrorist sent sometimes years in advance into a possible target location, where he
may assume a new identity and lead an outwardly normal lifestyle, while waiting
to spring into action to conduct or assist in a terrorist attack. Although it would
be inappropriate for me to get into details of the pending investigations, I can give
you an illustrative example of a sleeper from one of the 1998 embassy bombing
cases.

Mohamed Sadeek Odeh was convicted early this year for participating in the Au-
gust 1998 bombing of the U.S. embassy in Nairobi, Kenya. He was sentenced to life
imprisonment in October. The evidence at trial established that Odeh was the tech-
nical advisor to those who carried out the bombing, having received explosives train-
ing at some of al Qaida’s terrorist camps in Afghanistan. One of the key pieces of
evidence against Odeh was a memo book that had sketches of the vicinity of the
embassy and what appeared to be a suggested location for the bomb truck.

The evidence in the case revealed that Odeh became a sworn member of al Qaida
in 1992 in Afghanistan and was subsequently sent to Somalia to train Islamic mili-
tants. In 1994, Odeh moved to Mombasa, a coastal town in southeast Kenya. Once
in Mombasa, Odeh set up a fishing business with the help of Muhammad Atef, the
apparently late military commander of al Qaida. As part of this business, Odeh was
given a large boat, which was to be used to transport fish along the Kenyan coast.
According to at least one of the co-defendants, this boat was used to transport al
Qaida members from Kenya to Somalia in 1997 and was otherwise used for jihad.
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Odeh got married in Mombasa in November 1994. Several individuals who later
carried out the bombings of our embassies in Nairobi and Dar es Salaam attended
the wedding. Between 1994 and 1997, Odeh maintained regular contact with var-
ious al Qaida leaders, including Wadih el Hage and Mustafa Fadhil, two of the lead-
ers of the East African cell of al Qaida. In 1997, he was sent to Somalia once again
to train Islamic militants.

After living in Mombasa for a few years, Odeh moved to Malindi, another coastal
town in Kenya, and then later to a small village known as Witu, where he lived
until August 1998. At all times, Odeh lived modestly and quietly. For example, in
Witu, Odeh lived in a hut, where he had no telephone or other means of communica-
tion.

But when the time came to participate in plotting the embassy bombings, Odeh
sprang into action. In the Spring and Summer of 1998, he met other al Qaida mem-
bers in Kenya and discussed ways to attack the United States. In the days imme-
diately preceding the August 7, 1998 embassy bombings, Odeh met repeatedly with
al Qaida members who participated in the bombing in Mombasa and Nairobi. Hours
before the bombing, Odeh suddenly left Kenya, flying to Pakistan during the night
of August 6 and through to the early morning of August 7. Odeh was detained at
the Karachi airport (due to a bad false passport), and eventually returned to Kenya.

Odeh is just one example of how an al Qaida member was able over time to inte-
grate himself into the local environment in a way that made his terrorist activities
much more difficult to detect. Examples of other sleepers can be found in the Millen-
nium bombing case, which involved planned attacks against various U.S. facilities
during the millennium, and in the 1993 World Trade Center bombing.

How can we combat the terrorists’ use of sleepers? In many ways it is more dif-
ficult than trying to find a needle in a haystack because here the needle is
masquerading as a stalk of hay. We could do nothing, and hope we get lucky as we
did in the Ressam case. Or, as we are currently doing, we can pursue a comprehen-
sive and systematic investigative approach, informed by all-source intelligence, that
aggressively uses every available legally permissible investigative technique to try
to identify, disrupt and, if possible incarcerate or deport sleepers and other persons
who pose possible threats to our national security.

Without understanding the challenge we face, one cannot understand the need for
the measures we have employed. Are we being aggressive and hard-nosed? You bet.
In the aftermath of September 11th, how could we not be? Our fundamental duty
to protect America and its people requires no less.

Yet it is important to emphasize that the detentions, the targeted interviews, and
the other aggressive investigative techniques we are currently employing would all
have been legal under the Constitution and applicable federal law on September
10t—Nobody is being held incommunicado; nobody is being denied their right to an
attorney; nobody is being denied due process. As federal prosecutors, we have great
discretion under the Constitution and well-established federal law to decide how ag-
gressively to investigate and charge cases. In light of the extraordinary threat facing
our country, we have made a decision to exercise our lawful prosecutorial discretion
in a way that we believe maximizes our chances of preventing future attacks
against America.

Before responding to your questions, let me now turn briefly to four areas that
I know are of interest to some of you: First, the number of persons who have been
arrested or detained arising out of the investigation into the events of September
11t and the conditions of their detention. As the Attorney General indicated yester-
day, there are currently 548 individuals who are in custody on INS charges and 55
individuals in custody on federal criminal charges. The Department has charged 104
individuals on federal criminal charges (which includes the 55 in custody), but some
of the indictments or complaints are under seal by order of court. Every detention
is fully consistent with established constitutional and statutory authority. Every
person detained has been charged with a violation of either immigration law or
criminal law, or is being lawfully detained on a material witness warrant.

Every one of these individuals has a right to access to counsel. In the criminal
cases, and the case of material witnesses, the person is provided a lawyer at govern-
ment expense if the person cannot afford one. While persons detained on immigra-
tion charges do not have a right to lawyers at public expense, INS policy is to pro-
vide each person with information about available pro bono representation. Every
one of the persons detained, whether on criminal or immigration charges or as a
material witness, has the right to make phone calls to family and attorneys. None
is being held incommunicado.

The identity of every person who has been arrested on a criminal charge is public.
We have not compiled a public list of the persons detained on immigration charges
for two reasons: to protect the privacy of those detained and for legitimate law-en-
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forcement purposes. If the government publicly released the identities of all those
being detained, they could be labeled as being connected to September 11, even if
the 1nvestigation ultimately concludes there is no link. In addition, there is no rea-
son to advertise to al Qaida which of its members we may have in custody and
where they are located, or to give them information that may help them gain in-
sights about the course of our investigation. We have not released the names of per-
sons being held on material witness warrants because they are issued under seal
as related to grand jury proceedings in different districts. They cannot be disclosed.

Second, law enforcement is seeking to interview just over 5,000 persons volun-
tarily. These are people who we believe may have information that is helpful to the
investigation or to disrupting ongoing terrorist activity. The list of persons we wish
to interview is simply a common-sense effort to identify persons who might conceiv-
ably have some information that might be helpful to the investigation-indeed, some
of these persons might not be aware that information they have is helpful. The list
was assembled by using common-sense criteria that take into account the manner
in which al Qaida has operated-for example, that particular countries have been a
focus of recuiting. These persons have been identified for interview because they en-
tered the United States with a passport from one of about two dozen countries,
which intelligence information indicates al Qaida recruits from. They use particular
types of Visas that al Qaida appears to favor. They entered the United States after
January 1, 2000. The persons are not suspects, but simply people who we want to
talk to because they may have helpful information.

Third, I would like to discuss the monitoring of attorney-client communications
under a Bureau of Prisons regulation promulgated on October 31. The Justice De-
partment has amended a 1996 regulation that permits the monitoring of certain
communications of inmates who are subject to special administrative measures. This
regulation currently applies to only 16 of the 158,000 inmates in the federal system.
Under this pre-existing regulation, a very small group of the most dangerous in-
mates are subject to special administrative measures if the attorney general deter-
mines that unrestricted communication with these inmates could result in death or
serious bodily harm to others. When that determination has been made, restrictions
are put on those inmates’ ability to communicate with and contact others. The
amendment promulgated on October 31 extends the regulation to permit the moni-
toring of attorney-client communications for this very small and discrete group of
inmates only if the Attorney General makes an additional finding that reasonable
suspicion exists that a particular detainee may use communications with attorneys
to further or facilitate acts of terrorism.

The regulation provides for important safeguards to protect the attorney-client
privilege. First, the attorney and his client will be notified if their communication
will be monitored. Second, the team monitoring the communications will have no
connection with any ongoing prosecution that involves the client. Third, no privi-
leged information will be retained by the persons monitoring the conversations; the
only information retained will be unprivileged threat information. Fourth, absent an
imminent emergency, the government will have to seek court approval before any
information is used for any purpose from those conversations. And fifth, no informa-
tion that is protected by the attorney-client privilege may be used for prosecu-
tion.This regulation accords with established constitutional and legal authority.
Courts have long recognized that a client’s communications are not privileged if they
are in furtherance of criminal activity. And the Supreme Court has expressly recog-
nized that the government may, consistent with the right to counsel, monitor attor-
ney-client communications if there is a legitimate law-enforcement reason for doing
so and if privileged communications are not used against the defendant. Both those
conditions are met here.

Finally, I'd like to briefly mention military commissions. We are at war: Our
homeland was suddenly and deliberately attacked from abroad on September 11, re-
sulting in the intentional murder of thousands of unarmed civilians. Usama Bin
Laden has candidly said he intends to continue his attacks as long as he and his
organization are able. In view of such circumstances, military commissions are a
traditional way of bringing justice to persons charged with offenses under the laws
of armed conflict. The Supreme Court has repeatedly upheld the use of such com-
missions.

The use of such commissions is not only legally proper; it also represents sound
policy. Military commissions are best equipped to deal with the significant security
concerns that will necessarily arise from a trial of the necessarily arise from a trial
of the perpetrators of the September 11t terrorist attacks. Use of civilian courts
could place judges and juries-and, indeed, entire cities where the courts are located-
at great risk. Proceedings before military commissions can better safeguard classi-
fied information that may be used at the trial of members of al Qaida. Commissions
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will be able to consider a wider range of relevant evidence, including intelligence
information, helping to render just verdicts. Furthermore, the attacks on September
11 were attacks launched by a foreign power that killed thousands of innocent peo-
ple, which is not just another matter on the criminal docket. The procedures devel-
oped for trials in civil courts are simply inappropriate for the trial of ware crimes.
And the use of military commissions will be limited to the trial of war crimes.

The President’s order represents just the first step in invoking this traditional
power to prosecute those who violate the well-settled law of war. The order assigns
the Department of Defense primary responsibility for developing the specific proce-
dures to be used, and because that process is still ongoing, it is simply too early
to discuss the specific details of how any such commissions would operate. However,
certain minimal protections are already built into the order, which can be expanded
upon by regulations promulgated by the Defense Department. The order specifies
that all persons will have the right to an attorney. The order specifies that the pro-
ceedings must allow a full and fair trial of the charges. In addition, the order re-
quires humane conditions of pretrial detention, including the right to free exercise
of religion during detention.

And the President will himself make the determination whether trial by commis-
sion will be appropriate in an individual case. I would now be happy to respond to
any questions the Committee may have.

Since September 11t hundreds of federal prosecutors from the Department’s
Criminal Division and from U.S. Attorney’s Offices across the country, along with
thousands of federal, state, and local law-enforcement personnel, have been working
tirelessly, above and beyond the call of duty, to carry out the investigation.

Chairman LEAHY. A couple of housekeeping things before we
begin. Mr. Chertoff, obviously, you can see by the red light you
went considerably over the amount of time we had agreed upon,
and I had no objection to that because I think, as far as you are
speaking for the administration, you should have that opportunity.
But because a number of Senators have other hearings and meet-
ings they have to go to, we are going to have to keep to the sched-
ule after that.

Also, as we have asked the Attorney General a number of ques-
tions in letters, I hope that we will have those answers before he
testifies next week, but also that all members, if they have follow-
up questions for Mr. Chertoff, get them to him by close of business
today so he can have the answers back to us by the end of this
week.

So, starting with that, Mr. Chertoff, I worked closely with the
White House Counsel’s Office and the Attorney General and actu-
ally with you in crafting the new anti-terrorism law. In fact, from
September 19, when the Attorney General and I exchanged our leg-
islative proposals, until October 26th, when the President signed
the new law, I think I talked with the Attorney General sometimes
two and three times a day about the tools needed by our law en-
forcement and intelligence agencies to prevent terrorist acts and
how we are going to bring those people to justice, those who are
still alive, who may have been involved in planning this or plan-
ning future attacks.

I took those responsibilities very seriously, like all Americans,
whether Republican or Democrat, all Americans. We share an ab-
horrence of the attacks. We wanted the people brought to justice.

But at no time during those discussions—and there were a lot of
them, with you, with the President, with the Attorney General. At
no time was the question of military commissions brought up. In
fact, to the contrary, at the Attorney General’s request, the Con-
gress expanded the reach of several criminal provisions so that the
authorities in this country are clearly authorized to exercise extra-
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territorial jurisdiction in bringing foreign violators to justice in our
courts. But less than a month after the ink was dry, the President
issues this military order directing the Secretary of Defense to
move forward.

My question is this: When did the administration begin consid-
ering the use of military commissions rather than our civilian court
system to adjudicate charges against the terrorists responsible for
the September 11 attacks? When did that start?

Mr. CHERTOFF. Mr. Chairman, I don’t know that I can give you
a precise date about when it started, nor can I—

Chairman LEAHY. Well, when did you first hear about it?

Mr. CHERTOFF. I certainly have heard discussion about this or
heard discussion about this going back some weeks. I think what
is important to bear in mind—

Chairman LEAHY. Did you hear discussions about it prior to our
discussions here in the Committee, in both our formal and informal
discussions with you, as we put together the anti-terrorism—

Mr. CHERTOFF. I would assume—it is probably fair to assume
that some people were discussing these matters at various points
in time while we were undergoing the process of working out—

Chairman LEAHY. But you didn’t feel it at all necessary to tell
any of us that you were discussing that as you were asking for
these extraordinary powers that we were giving you in the USA
PATRIOT Act?

Mr. CHERTOFF. I think, Mr. Chairman, the reason for that is as
follows: We are talking about two totally different functions. We
came before Congress, and I think rightly so, and with gratitude
for Congress’ willingness to move swiftly, to enhance the law en-
forcement powers which we are currently using as we speak in
fighting terrorism, and that includes the full panoply of powers we
can use to enforce the Federal criminal laws.

At the same time, everybody recognized—and I don’t think this
is a secret—that the President has responsibilities apart from those
as chief of law enforcement.

Chairman LEAHY. But, Mr. Chertoff, with all due respect, you
are not answering my question. The administration, as you have
testified, is obviously confident that the executive branch has the
authority to establish these military commissions, even though
there are a number of experts, legal experts, who feel otherwise,
who feel that we have to authorize the setting up of the commis-
sion and the President has the authority to go forward with it.

But stepping back for a moment from who is right or who is
wrong, which legal experts are right and which are wrong, you are
a former prosecutor. Like all prosecutors, you know that if you get
a conviction, you want it to be upheld. Wouldn't it have made more
sense—we are giving you all this extra authority, anyway—at the
time when you were asking us for all these things, but apparently
not telling us that you were thinking about military commissions,
would it not have made some wisdom to come here and say, look,
why don’t you put in another section authorizing under—as has
been done in the past, giving us specific authorization for the Presi-
dent as Commander-in-Chief to set up military commissions, thus
removing the legal debate now going on in this country about
whether you have the authorization to do so or not?
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Mr. CHERTOFF. I think, Mr. Chairman, what I can say is that
from the administration’s perspective, the issue of military tribu-
nals is a matter that comes under the jurisdiction of the Depart-
ment of Defense as an extension of the President’s power as Com-
mander-in-Chief. I think to the extent the issue arose about how
to develop this proposal, it arose on the Defense side of the house,
so to speak. It is not normally something, I think, that we would
consider raising as part of a law enforcement discussion relating to
law enforcement powers.

Chairman LEAHY. So it is those guys’ fault, not yours.

Mr. CHERTOFF. I don’t think that is what I am saying, Mr. Chair-
man. I think what I am saying, these are separate and distinct
functions, and we want to have both of these functions available to
the President, recognizing that we intend to use both and that both
have to be available.

But I don’t think it was ever our sense that we ought to confuse
the two or ought to try to bring the President’s power as Com-
mander-in-Chief into the realm of his power as chief executor of the
domestic criminal laws.

Chairman LEAHY. But, Mr. Chertoff, don’t you feel that most peo-
ple see a big difference from—I mean, if you capture a number of
Al Qaeda members or Taliban or others are captured, as have been
by both the U.S. forces and those we have allied ourselves with in
Afghanistan, nobody thinks that our special forces have to come in
and before they grab somebody say I want to read you your rights.
I mean, that is not the situation. We all understand that. We all
understand that on the ground, in the battlefields, there are par-
ticular standards that are allowed by international law, by conven-
tion, and by just plain good sense on the part of the commanders
there. But when you talk about bringing them back here and hav-
ing these trials, then you raise an entirely different question.

For example, were you surprised at what Spain said, having
grabbed a number of suspects that I think you and I would agree
we would like to see, we would like to talk with, people that you
and I would both agree are high on our list of suspects, but now
they say they would not extradite these suspects if they are going
to be tried before a military commission and they would insist on
a civilian proceeding? Did that reaction surprise you at all?

Mr. CHERTOFF. Mr. Chairman, I think we all understand that
when we deal with the issue of extradition from foreign countries,
other countries sometimes lay down conditions which we have to
satisfy before we extradite people. We have had that issue, for ex-
ample, with respect to the death penalty, and it sometimes, frank-
ly, caused a certain amount of discomfort on our side. So I think
we are all well aware of that.

But I think, Mr. Chairman, I agree with your initial point. What
this order does is it gives the President the flexibility to use all of
his constitutional options when he is faced with the issue of a ter-
rorist. If we were in the battlefield, if there is somebody caught in
Afghanistan, the President should have the option not to bring that
terrorist back in the United States and put them in a Federal court
in New York or in Washington and subject those cities to the dan-
ger of having that trial. He should have the option to have those
people tried in the field for violations of the law of war.
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At the same time, the order leaves it perfectly free for the Presi-
dent to decide that, in order to accommodate extradition require-
ments of other countries, that we will try suspects in third-party
countries in domestic Article III courts.

So nothing that has happened forecloses our options in terms of
dealing with foreign governments or forecloses our options in terms
of dealing with terrorists in the field. To the contrary, what the
President has said is: I want to have the full menu, constitutional
menu in front of me so that I can make a judgment based on all
of these considerations, safety, relations with other countries, about
the appropriate way to handle each individual case.

Chairman LEAHY. My time is up.

Senator Hatch?

Senator HATCH. Well, thank you, Mr. Chairman.

Mr. Chairman, I am a little bit surprised at your surprise regard-
ing the President’s issuance of the military tribunal order because
you asked the very pertinent question of the Attorney General im-
mediately after the September 25th hearing, which dealt specifi-
cally with the issue of military tribunals. In your question, which
was fairly lengthy, you stated, “Some have suggested that those re-
sponsible for the attacks be treated as war criminals and tried by
military tribunals.”

In response to the question, the Attorney General pointed to the
Quirin case, reminding you that in that case, the Supreme Court
upheld the legality and constitutionality of military tribunals. And
although the Attorney General did not commit at that time to cre-
ation of such tribunals, his answer plainly indicated that such tri-
bunals were under consideration. And the Attorney General’s re-
sponses are dated October 18.

Now, Mr. Chertoff, as you know, many of us on Capitol Hill, in-
cluding a number of Senators in this room, spent an inordinate
amount of time, a considerable amount of time and effort last
month to pass the USA PATRIOT anti-terrorism legislation in an
attempt to provide law enforcement with the tools it needs to effec-
tively fight terrorism. Now, one criticism of the Department of Jus-
tice that I have read since the passage of that bill is that the USA
PATRIOT Act has been of little help to the Department in the war
against terrorism and, thus, that we should be skeptical when the
Department again comes before us seeking additional powers.

Now, in your opening remarks, you briefly indicated that the
USA PATRIOT Act had, in fact, been helpful in the war against
terrorism. Could you give us a little better idea as to how the USA
PATRIOT Act has been of use to the Department in the war
against terrorism?

Mr. CHERTOFF. I would be delighted to do so, Senator, because
we, in fact, moved literally within hours after the passage of the
Act to start to implement it as part of our attack on terrorism.

First and foremost, of course, we have used it to start the process
of sharing information between the intelligence side and the law
enforcement side, which has been indispensable to satisfying our
direction to protect the American people against future acts of ter-
rorism.

We have used, for example, new Section 2703 of Title 18 to ob-
tain information from a cable company that also provides Internet
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services which we would not have been able to do under prior law
without a specific court order.

We have used it more efficiently to obtain certain information via
subpoena from Internet service providers. We have obtained court
orders directed to out-of-district Internet service providers for log-
ging information, which, again, has provided us with enhanced effi-
ciency in terms of pursuing this investigation.

We have used the nationwide search warrant provision to obtain
relevant information. We have used the emergency disclosure pro-
visions to support our use of information that was provided to us
by an Internet service provider.

So these are some examples of the specific ways we have actually
deployed the new powers in the Act. In fact, I can tell you person-
ally, not more than a few days ago a request came to me about
whether we could get some information about addresses on the
Internet, and it was information that was important that we might
not have been able to get under the prior law. But because of the
new law, I was able to direct people to go out and get an order and
make sure we can get that information.

So we have absolutely made use of these tools and intend to con-
tinue to do so.

Senator HATCH. Thank you. I was particularly interested in the
portion of your remarks in which you addressed the topic of those
individuals who have been deterred in connection with the inves-
tigation into the events of September 11th. You mentioned an im-
portant fact that I think has gone unnoticed and underreported in
our country, and that is this: All individuals being detained in con-
nection with this investigation are alleged to have violated either
the immigration laws of the United States, the criminal laws of the
United States, or they are being held pursuant to the order of a
Federal judge as a material witness to a crime.

Now, is that accurate?

Mr. CHERTOFF. That is accurate.

Senator HATCH. Could you speak at a little more length about
these detainees, the basis upon which they are being held, and the
procedural checks that are involved in the process? Because some
of the criticisms I think have been unfounded, very unfair and have
almost been hysterical. But the questions are important, and your
answers are even more important.

Mr. CHERTOFF. Again, Senator, that is why I welcome the oppor-
tunity to testify here and try to set the record straight on some of
these things.

First of all, we have the category of people—and they number 55
at this point—who are in custody under Federal criminal charges.
They are treated like any other person charged under the Federal
criminal laws. They are presumed innocent. They have a lawyer.
They appear in open court. They know the charges against them.
In due course, they will come to trial and, if convicted, they will
be sentenced in accordance with the law.

Then we have a number of people who are held pursuant to ma-
terial witness warrants for grand jury investigations. Again, the
law provides for that. They have the right to a lawyer. They have
the right to appear before a judge to have bond set and to argue
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about whether they ought to be detained. So, again, that is part of
the ordinary process of the law.

Finally, with respect to the immigration side of the house, there
are people who are in custody, being detained pursuant to immi-
gration violations. And let’s be clear. Those are people who have es-
sentially overstayed their welcome in this country. They don’t be-
long here. They are charged with either having gotten here under
false pretenses or having overstayed their visa or in some other
fashion violated the immigration laws, which results in them being
deportable.

And pursuant to the process that we have in INS, they go before
an immigration judge. That judges makes a determination whether
to keep them detained or not, and then it is reviewed, again, in the
normal course.

So nothing that we are doing differs from what we do in the ordi-
nary case or what we did before September 11th. And, importantly,
nobody is held incommunicado. We don’t hold people in secret, you
know, cut off from lawyers, cut off from the public, cut off from
their family and friends. They have the right to communicate with
the outside world. We don’t stop them from doing it.

And I hope that by putting this in perspective I can dispel some
of the mystery that apparently has risen up in the press about
what is actually going on.

Senator HATCH. Well, thank you. My time is up.

Chairman LEAHY. Thank you. Also, from just a housekeeping
way, we are going to follow the early-bird rule, going from side to
side. And on this side, the order of arrival, Senators Kennedy,
Feingold, Durbin, and Feinstein; Senator Hatch on your side, Sen-
ators Specter, Sessions, Kyl, McConnell, and DeWine, in that order.

Senator Kennedy?

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you very much. Thank you very much
for being here responding to these questions.

I think at the start of these oversight hearings, we are very
mindful, all of us are, of the challenge that we are facing with ter-
rorism. There is no monopoly of concern in trying to be effective in
dealing with the problems of terrorism. And many of us believe in
a comment about the effectiveness of the President in galvanizing
not only a coalition but looking at a multidimensional approach in
trying to deal with the terrorism. But we need, in this Committee
that has special responsibilities, to have the steps that are being
taken by our National Government, as you outlined, to be both con-
stitutional and effective. And that is why we want to work with you
and the administration to try and do that, not all powers are here,
but at least these are matters that we have considerable interest
in and have worked on.

I think it is against a background where we have seen this coun-
try pass an alien and sedition law, and John Adams now who was
recently more acclaimed by David McCullough is the one that
signed the alien and sedition laws. We were facing challenges at
that time.
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We see Abraham Lincoln, who is our most revered President,
move ahead and abolish habeas corpus at the time of the Civil
War. We saw the Palmer Raids after World War II, and we have
just gone through in more recent times the internment—the review
of the internment of the Japanese in World War II.

So we have seen many times when the Congress has had hear-
ings, saying we are facing this terror and we are taking steps, and
then we have looked back in terms of American history about what
this was about, and then we say we should have taken some time
and really thought these steps through.

Now we have seen in more recent times where, under our chair-
man and Senator Hatch, we did the anti-terrorism bill, which was
worked out in a bipartisan way. And we have the airport security
after a period of time included in the anti-terrorism legislation,
with money laundering, which is important, changes in the intel-
ligence worked out in sort of a bipartisan way, which the American
people really had a sense that they are participating in. And we
are making, I think, important progress in bioterrorism and also in
trying to deal with national security on the immigration. And we
are working that out with the Congress, and we want to work with
you. It is in that framework that I think many of these questions
have come and have to be raised.

Now, on the issues of the military courts, I am a member of the
Armed Services Committee and they gave us absolutely no indica-
tion. We are going to hear in about this Armed Services, so I don’t
want to put words in your mouth, but they had indicated that they
stated unequivocally that Defense Department didn’t request the
authority. They didn’t even appear to have been consulted. That
was my impression. Secretary Rumsfeld will have a chance to an-
swel}‘l. Maybe you would want to make a comment in just a minute
on this.

There are concerns that many of us have about the military tri-
bunals. Many of us, including bipartisans have been critical of
these military tribunals. We have been most particularly critical
when it has involved Americans in Peru. There we found an Amer-
ican being tried, and the State Department, Republicans and
Democrats all talked about the failure of the military courts in
Peru intentionally for not meeting internationally accepted stand-
ards of openness, fairness, and due process. We have stated that
military courts in Egypt do not even ensure civilian defendants due
process for an independent tribunal. We have stated that military
tribunals in the Sudan do not provide procedural safeguards. We
have criticized Burma, China, Colombia, Malaysia, Nigeria, Russia,
and Turkey on similar grounds.

Yet now we are calling for the use of military tribunals. The con-
cern is: Aren’t we doing exactly what we have criticized other na-
tions for doing? That would be one question. Let me mention just
three items.

The second is with regard to the monitoring of the attorney-client
communications. We have a process that is already available for
those that are being imprisoned that is being utilized by the Jus-
tice Department and taking on the tough issues, for example, in
the Mafia and drug kingpins. And we haven’t had testimony that
hasn’t been effective, and we have a process and procedure. And
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you have outlined a completely new kind of way of dealing with it.
And we are asking ourselves, well, why don’t you use the one that
has been tried and tested and has been effective? We didn’t know
that that wasn’t effective and wouldn’t be just as effective in deal-
ing with the kinds of challenges that you are facing today. It would
have been interesting to know why you need the extra kind of di-
mension when many of us feel and continue to feel that the prob-
lems of the Mafia and drug kingpins enormously important.

The final point I just want to mention deals with the questioning
of the Middle Eastern detainees and the massive questions wheth-
er it is racial profiling or not racial profiling. We have seen where
our profiling technique failed us abysmally with regard to the air-
lines. We were profiling the wrong people. And that is—I won’t
take the time to do it.

And now we have the criticism of the former leaders in the FBI
that have had solid records of achievement and accomplishment in
dealing with the problems of terrorism, men and women of distin-
guished careers and who are tough on these issues who make the
comments that they think are not only guts the values of our soci-
ety but is also extremely ineffective.

Could you—

Mr. CHERTOFF. Let me try, Senator.

Senator KENNEDY. Fine. Thank you. I know I have given you a
lot, but—

Mr. CHERTOFF. I have taken notes, and I will try to deal with
each of these in turn. Let me not venture into the field of what the
Department of Defense will tell the Armed Services Committee. I
think that really falls within their jurisdiction.

On the issue of military commissions, I think we are aware of the
fact that there has been criticism of some tribunals overseas. The
fact of the matter is, whether you have a civilian tribunal or mili-
tary tribunal, it is possible to have a fair one and it is possible to
have an unfair one. It is not how you characterize it. It is how you
implement it.

This country does have a long tradition of using military commis-
sions, and using them fairly. I was surprised to learn, as I did
reading in this area, that the Nuremberg tribunal in the post-war
period in 1945 was actually a military commission that was con-
stituted under the laws of war. And I don’t think anybody doubts
that that was a fair tribunal.

So the fact that you have a military commission does not betoken
any unfairness. To the contrary, I think the President has made it
abundantly clear he expects that the procedures that will be writ-
ten will require a full and fair hearing that comports with reason-
able standards of what fairness are. And I think the Department
of Defense is going to produce a set of rules that comports with
those standards the President has laid down.

So I don’t think that we need to be concerned that we are doing
something here that we are criticizing others for doing merely be-
cause we are using the well-accepted constitutional power to have
a military commission. I think we have to have confidence that the
process of developing the rules will, in fact, meet the President’s di-
rective.
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Let me then turn briefly to the issue of attorney-client moni-
toring, and, again, it is not a matter which I think we undertake
lightly, as indicated by the fact that there are only 16 inmates in
the country who are even eligible for this. And to my knowledge,
nobody has at this point been subjected to this new rule.

But we are dealing with individuals who are sworn enemies of
the United States, and I can tell you from my personal experience
doing organized crime cases, I know that we had problems in the
past with organized crime figures conducting business from jail and
even using lawyers to do that.

But in those instances, to be honest, the worst that happened
was they continued to conduct criminal activity, but they didn’t
pose an actual threat to large numbers of Americans. As bad as the
Mafia is—and I take a back seat to no one in that respect—they
weren’t about the business of massacring hundreds of American
citizens. So when we face that threat, the question is: Can we take
steps as part of our management of the Federal prison system to
make sure that people are not abusing their power and their right
with respect to attorneys to communicate with the outside world,
to initiate or encourage terrorist attacks that can cause massive
damage to the United States?

What we have done, though, Senator, taking account of the law
in this area, is to put in steps that afford the maximum amount
of protection to the effective attorney-client relationship while al-
lowing us in these rare instances to monitor in case there is infor-
mation that relates to threats.

Nothing that comes through this monitoring process that is privi-
leged is going to be retained under the regulation. Nothing that is
privileged is going to be transmitted to anybody outside of the mon-
itor and team, and it cannot be used by the prosecutors in the case.
And we have experience using these kinds of devices in other situa-
tions, so I think we are confident we can make them work. And of
course at the end of the day, if someone is prosecuted, a judge is
going to have the opportunity to review whether in fact we have
mishandled the information.

Let me finally turn to the issue of the interviews of detainees.
Let me begin by saying, Senator, this is the least intrusive type of
investigative technique that one can imagine. This is not rousting
people. This is not detaining people. This is not arresting people.
This is approaching people and asking them if they will respond to
questions. So there is a minimal intrusion involved here.

We have emphatically rejected ethnic profiling. What we have
looked to are characteristics like country of issuance of passport,
where someone has traveled, the manner in which they have en-
tered, the kind of visa they have come in on, and we have refined
it based upon our experience gathered over the last several years
in dealing with terrorists. And one measure of how precisely we
have wielded the scalpel is the fact that we are talking about 5,000
people out of millions of people who come in and out of the country
every year. So we have been careful in using this technique, and
we have also been careful to make this a voluntary process.

Finally, I did read the article in the “Washington Post”, and let
me address it by saying this. I do not know where the people who
were interviewed, how they get an understanding of what we are
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doing. But I can make it clear that we are continuing to use the
traditional techniques of investigation including long-term under-
cover operations, wiretapping, everything that we have been able
to use in the past that has produced results. But we have also de-
cided to use additional techniques, and one of the things we have
done is we have imposed upon ourselves the discipline of asking:
Is this investigation yielding fruit, or do we need to take the case
down and now try to bring charges against somebody?

Again, my experience in the past is that sometimes these under-
cover operations or long-term wiretaps languish as the investiga-
tors wait for manna to drop from heaven that is going to be the
smoking gun. We have to be disciplined enough to recognize there
is a cost involved in protracting investigations, and we have to be
disciplined enough to pull the trigger when the time has come to
bring the case down. So that is what we are doing, we are using
the old techniques, but we are using new techniques too. And we
are not foreclosing things that have worked, but we are, again, cre-
ating the broadest range of options in being effective in fighting
terrorism.

Senator KENNEDY. My time is up. Thank you.

[The prepared statement of Senator Kennedy follows:]

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR FROM THE STATE OF
MASSACHUSETTS

Two months ago, the United States was attacked by terrorists who sought to dis-
rupt our government and our way of life. They have failed. Americans today are
more united than ever in our commitment to win the war on terrorism and protect
the country for the future. An essential part of meeting this challenge is protecting
the ideals that America stands for here at home and around the world.

Soon after the vicious attacks of September 11, Congress approved strong bipar-
tisan legislation authorizing the use of force against the terrorists and those who
harbor them. Congress also quickly enacted legislation to provide aid to victims and
their families, and to rebuild Lower Manhattan. We enacted airport security legisla-
tion, and an antiterrorism bill that gives law enforcement and intelligence officials
enhanced powers to investigate and prevent terrorism. I'm optimistic that Congress
will soon approve bipartisan legislation to improve border security and to strengthen
our defenses against bioterrorism.

As these examples demonstrate, our system of constitutional government has
served us well in this time of crisis. Now is the time to defend our Constitution—
not to undermine it.

At today’s hearing, and at the hearings that will follow, the Committee will con-
sider the policies and actions by the Administration since September 11 that have
raised serious questions about basic liberties protected by the Constitution. Some
of these policies may be justified, but they are difficult to evaluate, because of the
Justice Department’s failure to provide information requested by members of the
Committee.

Many of us have serious doubts about both the constitutionality and the wisdom
of the President’s plan to establish military tribunals to try foreign suspects appre-
hended within the United States or overseas. The Constitution gives Congress the
power to define and punish “offences against the law of nations,” and to create
courts inferior to the Supreme Court. Yet Congress has not expressly authorized the
kind of military commissions contemplated in the President’s order.

Advocates of military tribunals have argued that foreign terrorist suspects do not
deserve the same constitutional safeguards—such as the right to counsel, proof be-
yond a reasonable doubt, and appellate review—that are given to U.S. citizens in
normal criminal cases. These safeguards, however, exist to identify the guilty and
protect the innocent. They are not luxuries to be dispensed with in times of crisis.
Just this year, the Supreme Court re-affirmed the principle that non-citizens within
our borders—whether lawful, unlawful, temporary, or permanent—are entitled to
the same fundamental constitutional rights as U.S. citizens.

For many years, the United States has strongly criticized the use of military tri-
bunals in other countries. If we engage in such practices now, it could undermine



25

our position of authority in the world, and limit our ability to extradite terrorist sus-
pects apprehended by our allies.

In recent years, Congress has expanded the jurisdiction of federal courts to cover
a wide range of terrorist offenses, and has implemented innovative court procedures
to protect government secrets. International tribunals have been used effectively to
try suspected terrorists, in the tradition of Nuremberg, Yugoslavia, Rwanda, and
the Pan Am 103 bombing. The Administration has not adequately explained why
secret, ad hoc military tribunals should be used, instead of established legal forums,
either domestic or international, to bring the perpetrators of the September 11t at-
tacks to justice.

I am also deeply concerned about the decision of the Department of Justice to
monitor attorney-client communications. Detainees have long had a constitutional
right to speak with their attorneys on a confidential basis. The Department’s new
policy allows monitoring to take place without judicial supervision and without even
a showing of misconduct by the attorney involved. The Department bears a heavy
burden to explain why existing procedures for investigating crimes and fraud by at-
torneys are inadequate, and why this unprecedented obstruction of the right to
counsel is constitutional.

Similarly, many questions have been raised about the 1200 people or more who
have been detained-since September 11. Few of these detainees have been linked
to terrorist activities. Last month, I joined other members of the House and Senate
Judiciary Committees in asking Attorney General Ashcroft about the status of these
detainees. We also asked for a briefing. We have still not received a full accounting
of everyone who has been detained and why.

Finally, many of us are also concerned about the Administration’s decision to
question 5,000 immigrants, almost all of whom are Middle Eastern, who recently
entered the country legally.

Unfortunately, the Department has failed to provide Congress with sufficient in-
formation to perform its essential oversight role on each of these significant issues.
{lhope that Administration officials will be more forthcoming at these Committee

earings.

In a speech in 1987, Justice William Brennan observed that the United States
had repeatedly failed to preserve civil liberties during times of national crisis—from
the Alien and Sedition Acts of 1798, to the internment of Japanese Americans dur-
ing World War Il—only to later realize “remorsefully. . .that the abrogation of civil
liberties was unnecessary.” As we face another crisis today, I am hopeful that we
can avoid the errors of the past. To do this, the Administration and Congress must
share information and work together, as we did in the weeks immediately following
the September 11th attacks, to bring the terrorists to justice, to enhance our secu-
rity, and to preserve and protect our Constitution.

Chairman LEAHY. Thank you. I would also note I will put in the
record—because Senator Hatch had mentioned my question to the
Attorney General on military commissions—actually in the hearing
record I ask specifically and directly whether the President was
considering this option, and the Attorney General answers, it
would be inappropriate and premature basically to answer that. I
will put that in the record, and of course, everybody can draw
whatever conclusion they want.

Chairman LEAHY. Senator Specter.

STATEMENT HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you.

There is no doubt that the atrocious, barbaric conduct of the ter-
rorists on September 11th require very, very strenuous response by
the United States, and there is a very heavy burden on the Govern-
ment today to do everything in its power to prevent a recurrence
and to protect this country and its citizens from bioterrorism, and
that is a very heavy responsibility which I believe the Congress is
facing up to squarely with the very prompt enactment of the Reso-
lution for the Use of Force two days after September 11th, the ap-
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propriation three days after September 11th of $40 billion, and
subsequent action in providing an antiterrorist bill.

The question arises as to the scope of what our response will be
and that is a matter which the Constitution gives to the Congress,
the exclusive authority to establish military tribunals. Now, Con-
gress has delegated some authority to the President and it is cited
in the President’s Executive order, and it provides that there shall
be, this is the statutory language, “procedures to be prescribed by
the President, which shall so far as he considers practicable, apply
the principles of law and the rules of evidence generally recognized
in the trial of criminal cases in United States District Courts.”

So that is the President’s authority to follow the regular rules of
evidence unless it is impracticable to do so. And that is the issue
which requires some analysis. It was surprising to me that the At-
torney General did not consult with any member of this Com-
mittee. A year ago he sat on this side of the bar of this Committee.
We have your statement that it is necessary to be aggressive and
hard-nosed. I agree with you completely about that. On this dias
you have quite a number of former prosecutors who have been
charged with or perhaps complimented as being aggressive and
hard-nosed.

Where you have the Executive order providing skeletal outline
which authorizes conviction by a two-thirds vote of a quorum, in
military court martial if you have a sentence of 10 years or more,
requires a three-quarters vote. If you have the death penalty, it re-
quires a unanimous verdict. And I do believe that the kind of con-
duct we are calling for here calls for the death penalty. There is
no provision in the Executive order for a judicial review. The tradi-
tional lines of going into Federal Court have been eliminated with
only review provided by the President or by the Secretary of De-
fense. The rules of evidence have been abrogated so that evidence
may be admitted and if it is considered to have probative value by
a reasonable person.

The sequence of proceedings under the detention line provided
that a rule was signed into effect on October 26th. It went into ef-
fect on October 29th without any customary comment period, and
then it was published in the “Federal Register” on October 31st.
And here again a question arises as to consultation or at least noti-
fication of the Committee.

There is in the public media very substantial critical comment by
former FBI Director Bill Webster and other FBI officials about the
procedures which are being utilized, all of which leads to the
thought that these really are vital matters. We want to be sure
that no stone is left unturned, and that the Department of Justice
or the Department of Defense have every tool available.

What I would like you to comment on is the sequence for the de-
tention order, as to whether the rules were followed as to a com-
ment period, and also as to the specifics on the Executive order as
to certain key points. In your statement you say that the right to
counsel is preserved. I would be interested to have you show me
that in the Executive order.

The Executive order has a provision that the regulation shall
provide as to the “qualifications of attorneys.” I would be interested
to see where in the Executive order there is a right to counsel, and
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what you consider to be the area of need, because if you can show
it, I am going to back you up all the way, but I would like to see
what you consider to be the area of need for the two-thirds vote;
for the absence of traditional judicial review; for the absence of
proof beyond a reasonable doubt, the customary standard which is
omitted; and the modification of the rules of evidence, as I have
earlier noted, in the context that the statutory delegation by the
Congress requires the customary rules of law and evidence as are
used in the District Court unless there is a showing that it is im-
practicable, and that is what I would like to hear you describe.

Mr. CHERTOFF. I would be happy to, Senator, and again, I hope
I will respond to all the issues you have raised, and of course, if
I miss something and you remind me, I will address it.

First of all, let me say there is nothing about what the President
has done or the Attorney General has done that is in any way,
shape or form meant to suggest that Congress has been in any way
remiss in being a full partner in this war on terrorism. Everybody
is very mindful and appreciative of the diligent and speedy work—

Senator SPECTER. How can you talk about full partnership when
nobody let us know that this Executive order was coming down?

Mr. CHERTOFF. At the same time, Senator, there are responsibil-
ities which the President has as Commander-in-Chief, which if I
can address briefly, may help put this in context. I think that the
source of the President’s power, as I understand it, to authorize
military commissions comes from Article II of the Constitution. In-
terestingly, Congress itself recognized this preexisting source of
power when it passed Title 10 U.S.C. Section 821, which embodies
the Uniform Code of Military Justice. That provision says in rel-
evant part, because it establishes courts martial, quote: “The provi-
sions of this chapter conferring jurisdiction upon courts martial do
not deprive military commissions of concurrent jurisdiction with re-
spect to offenders or offenses that by statute or by the law of war
may be tried by military commissions.” And when the Supreme
Court address that provision in the Madsen case at 343 U.S., the
Court determined that the effect of this language was to preserve
for commissions the existing jurisdiction which they had over such
offenders and offenses based on the preexisting practice under the
laws of war.

So I think that Congress itself, when it passed what is now codi-
fied in Section 821, recognized this inherent power of the Com-
mander-in-Chief, and it has been recognized not only in inter-
national law but in our own practice literally since the days of
George Washington, who authorized a military commission I think
in the latter part of the 18th century to try Major Andre for espio-
nage.

So in terms of the source of this authority, I think it is a con-
stitutional source of authority.

Now, as far as the particular rules are concerned, I think there
I have to point out that we are, that the Department of Defense
is currently in the process of putting those rules together, and I
have no doubt that in drafting those rules, the Department of De-
fense is going to be mindful of what Congress has prescribed, of
what their own practices have been, of what the history has been
with respect to the rules and—
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Senator SPECTER. Is the Department of Justice involved with the
drafting of those rules?

Mr. CHERTOFF. The President has committed the responsibility
for drafting these rules in the first instance to the Department of
Defense.

Senator SPECTER. So the answer is no.

Mr. CHERTOFF. At this point the answer is the Department of
Defense is—

Senator SPECTER. It seems to me the Department of Justice
ought to be involved. Yours is the department which has the tradi-
tional longstanding experience here.

Mr. CHERTOFF. Well, Senator, I can assure you that at any point
in time that the Secretary of Defense requests the assistance of the
Department of Justice, which he is of course entitled to do under
the President’s order, the Department of Justice will be more than
happy to render any assistance that we can.

But let me also point out the President’s order sets forth a min-
imum that has to be met, not a maximum. It is envisioned that the
skeleton which the President set forth in this initial order is going
to be fleshed out by the Department of Defense, that they are going
to address issues such as what the burden of proof is going to be,
precisely how the evidential rules will be implemented. In fact,
even the provision that talks about conviction upon the concurrence
of two-thirds of members of the commission sets a minimum re-
quirement. Nothing in this precludes the Secretary of Defense from
looking to traditional practice including traditional practices in
courts martial, and determining that for certain types of punish-
ment there should be a higher level of unanimity.

So none of this is foreclosed. And I think, frankly, Senator, one
of the virtues of this hearing, and I envision other hearings, is that
it will provide a further fund of information from which the people
who are preparing the regulations can draw as they finalize what
they are going to do. So this is merely a point of departure. This
merely starts the process, and I think in so doing, it is consistent
with the practice that Franklin Roosevelt used when he triggered
the similar power in the mid 1940s in the Quirin case. He merely
initiated the process with a bare-bones order, and then, as was cus-
tomary practice, the military officers fleshed out the details and the
actual procedures. So we are beginning the process. The process is
under way. It is not concluded, at least as far as I understand it.
And I think all of these matters, I am confident, will be considered
by the people who are putting these rules together.

Senator SPECTER. Does that mean you are going to come back
and consult with us before anything is implemented?

Mr. CHERTOFF. Well, I am hesitant to speak for the Department
of Defense. I think they have the responsibility to carry forward
with this, and I think for me to speculate about how they are going
to do it or who they are going to consult really takes me out of my
area of jurisdiction.

Chairman LEAHY. But the Senator from Pennsylvania raises a
valid point, that you are and you represent the chief law enforce-
ment agency of our Government and the one that has to eventually
determine whether things are done legally.
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Mr. CHERTOFF. There is no doubt about that, and as the Presi-
dent’s order makes clear, the Secretary of Defense is authorized to
draw upon our expertise or anybody else’s.

Senator SPECTER. Mr. Chertoff, I would hope you would not wait
for an invitation.

Mr. CHERTOFF. I think we are capable of making our voice heard
when necessary.

Senator SPECTER. Well, this Committee did not wait for an invi-
tation. We called for the hearings. We called you. Use your tele-
phones. Call them up. Tell them you need to be involved. Tell them
you have had a lot of experience as a tough hard-nosed prosecutor.
We know your background. We also know your record for pro-
tecting constitutional rights.

Chairman LEAHY. You do not have to mail us. I am having a lit-
tle difficult with my mail these days, but—

[Laughter.]

Mr. CHERTOFF. We can fax and e-mail as well.

Chairman LEAHY. Yes. In fact, I am urging the terrorists to fax
their anthrax letters to me from now on. But you can assure the
Attorney General that this question will be asked, if not by Senator
Specter, but by others when he gets here.

Senator FEINGOLD.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you very much, Mr. Chairman. I want
to thank you very much for scheduling this series of hearings. It
is obviously an extremely important function of the Committee to
engage in oversight of the Department of Justice, and it is particu-
larly crucial now given the enormous effort that the Department is
making to investigate the horrific attacks of September 11th, and
also to prevent future acts of terrorism in this country, and I do
want to thank the ranking member, Senator Hatch, for joining in
the Chairman’s request that the Attorney General appear before
this Committee.

I do thank you, Mr. Chertoff for being here, and appreciate you
coming. But I do think that the kinds of questions that are being
raised about the Department’s conduct are best answered by the
person in charge, the Attorney General. I look forward to his ap-
pearance before this Committee next week, and I urge that that ap-
pearance be one where all members get a chance this time to ask
questions for a reasonable period of time, which is not what hap-
Rened when we considered, however briefly, the USA PATRIOT

ct.

As many of my colleagues have suggested in their questions so
far, there really are serious questions as to the legitimacy, the ef-
fectiveness, and even the constitutionality of several of the steps
that the administration is carrying out with regard to this inves-
tigation. The one thing that is clear so far today is that this is a
bipartisan feeling, that consultation with Congress on some of the
more controversial matters has been woefully inadequate. This is
particularly true in the wake of the lightning speed with which we
passed, over my objection, the USA PATRIOT Act. I hope this hear-
ing, and those to follow, will, as others have said, encourage more
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consultation, more discussion, and more cooperation with Congress,
and I also hope that these sessions will help us educate the Amer-
ican people, and members of Congress, about what is being done
in their name and under the authority that they have granted their
Government. Only by working together can we ensure the effective
administration of justice and also the protection of our most sacred
civil liberties.

I would like to follow, Mr. Chertoff, with something that Senator
Hatch brought up. As you know, I and others have been seeking
information concerning the individuals who have been detained
during the investigation of the September 11th attacks. I want to
be clear. I do not necessarily object to detentions, per se. I simply
believe that the identities of the detainees should be made public.
Otherwise I do not how to answer a couple of questions. How can
we know whether they have access to attorneys or have, in fact,
been held incommunicado? How do we assess whether the Govern-
ment is acting appropriately in detaining these individuals if we do
not have any idea who they are?

Thus far the Justice Department has refused to provide most of
the information I have requested, and I have not found the jus-
tifications for not providing the information terribly convincing. I
continue to be deeply troubled by your refusal to provide a full ac-
counting of everyone who has been detained and why. Yesterday,
the Attorney General cited concerns for not wanting to provide the
Al Qaeda network with a list of their members that we have in cus-
tody as a reason for not disclosing the names of the detainees. But
then he freely disclosed a sampling of the names who have been
charged with Federal offenses. And I would add to that, that in fact
the identities of 104 people have now been released, who are
charged with Federal crimes. We requested this information in a
letter dated October 31, and we can now determine, in those cases,
the conditions of their confinement and whether they are being rep-
resented by counsel. So I am pleased that you have released this
information. It is long overdue. But it does not seem consistent
with the other statements that the Attorney General has made. We
still do not know who is in custody for immigration charges.

And although you say that no one is being held incommunicado,
we do know that Dr. Al-Hazmi from San Antonio was held incom-
municado for a week and a half. We are also aware of a lawyer in
New York who states it took over a month to locate her client. He
had been picked up and sent to New York for questioning.

And so it is difficult for me to understand exactly where the ad-
ministration is coming from with these inconsistent statements. I
simply disagree with the Attorney General’s assertion that dis-
closing the identities of detainees will bring them into disrepute. I
think that just the opposite is true. By failing to articulate who is
being held and why, the families, friends, co-workers, and neigh-
bors of those detained are simply left to believe the worst, that the
detainee is somehow linked to the September 11th attacks. By fail-
ing to say who is believed to be a suspected terrorist and who is
not, the Justice Department tarnishes the reputation of all, includ-
ing those who have already been or later will be found innocent.

It is my understanding that the identities of people who are in
deportation proceedings are regularly made public. And so what I
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would like to do in the remaining time is ask a question about that
and two other questions in the Kennedy tradition, and then have
you respond to all of them.

[Laughter.]

Senator FEINGOLD. The first is with regard to the detainees. The
Attorney General has somehow suggested repeatedly that the im-
migration laws prevent him from disclosing the identities of the de-
tainees. I would like to know precisely the authority for this claim.

Second, I would like some clarification of the summary numbers
that the Attorney General provided yesterday. He announced that
55 individuals are in custody on Federal charges and 548 are being
held on immigration charges, so that is a total of 600. But there
are reports in recent weeks of more than 1,100 total detainees. We
do know that some people have been released, but are we to con-
clude that nearly 500 people have been released recently, or are
there people being held on state and local charges that the Justice
Department is not taking responsibility for in these counts?

And finally, you have said that the questioning of 5,000 Arab and
Muslim men is not an intrusive process, and the Attorney General
said yesterday that people should just cooperate and not resist
these questions. But I think you are aware, especially given your
own background, regardless of what the Department says, that the
communities involved perceive this program as very intrusive and
very frightening. I understand that in fact you were involved with
the New Jersey State Legislature’s efforts to address racial
profiling practices by New Jersey State Troopers, so you are well
aware of the importance and significance of this kind of a concern.
So two points there. What steps has the Justice Department under-
taken since September 11th to reach out to the Arab and Muslim
community in a way that would be less offensive and more con-
structive, and confidence building for both parties? And regardless
of how justified and appropriate you believe this program of inter-
views to be, are you concerned at all about alienating the Arab—
American and Muslim communities? Don’t you want to do what-
ever you can to cultivate good relations with these communities in
order to enhance the investigation and help uncover and prevent
future terrorist acts?

Thank you very much.

Mr. CHERTOFF. Senator, I would be happy to answer those ques-
tions. Let me try to take them in turn.

With respect to the issue of disclosure of the names of the detain-
ees, I think to be clear—and I do not remember the exact state-
ment; I was not present when the Attorney General made his
statement to the press—but I think to be clear, I do not know that
there is a specific law that bars the disclosure of the names. There
are laws that allow us, in response to FOIA requests, to voluntarily
withhold the names, but I do think there are two considerations
which are pertinent here. One is we really do not want to put out
a list of people that we categorize as people who we think might
be terrorists as a subset of people who are being held in INS deten-
tion.

And actually I think Senator Hatch reminded me that when we
deal with the issue of what we call Megan’s Law in my own state,
which is people who have been convicted of sex offenses, there is
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a great deal of sensitivity about keeping those Megan’s Law hear-
ings closed precisely for the reason that if someone has not been
convicted of a crime we do not want to publicly stigmatize them.
So I think there is a legitimate concern here not to label people
against their will.

And in that regard, I think there is an important point that has
been missed by a lot of critics. Everybody who is in detention as
part of this 548 is absolutely free to publicize their name through
their family or through their lawyers. There is nothing that stops
them from saying, “Hey, I am being held in detention as part of
this investigation.” But they have the right to make that decision,
rather than us make that for them.

Second, as I think the Attorney General points out, although it
is true that people charged with Federal criminal offenses do have
their names by public, and that is required not only by law but I
think by the Constitution. Where we are dealing with the area of
immigration, putting out a list of everybody that we have could be
of aid and assistance to terrorists who want to know what the
progress of our investigation is, where we are looking, have we
picked someone up, have we not picked someone up. I can tell you
from reviewing some of the materials that were seized when we did
searches of Al Qaeda members overseas some years back, they are
very sophisticated about our legal system. They actually have a
manual with lessons, and the lessons include saying, “You should
keep track of where your brothers are in the criminal justice sys-
tem. You should be mindful of how the criminal justice system
works.”

So we are, I think, well advised, to the extent we can do so con-
sistent with the law, not to assist them in tracking what the flow
of our investigation is.

Let me now deal with the numbers. I think the numbers I think
are pretty straightforward. There are 548 people that are in deten-
tion on immigration charges. There are 55 people who are in deten-
tion on Federal criminal charges. Now there is another number,
104, which relates to the total number of criminal charges that
have been filed as a consequence of this investigation. The reason
there is a difference is because 55 reflects those situations where
we have apprehended the person, so we unsealed the charge. If we
have not actually taken the person into custody on a criminal
charge, the charge may be sealed, and that is why there is a dif-
ference between the 104 and the 55.

Finally, there is a number of people that reflects people being
held on material witness warrants pursuant to a grand jury inves-
tigation. We cannot publicize that number. That is grand jury ma-
terial that is covered by Rule 6(e).

The 1,100 number, which you made reference to, I think reflects
a running tally that was kept in the early weeks of the investiga-
tion. It includes, in addition to INS detainees, people under Federal
criminal charge and material witnesses. It also includes people who
are held on state and local charges, and it includes a great many
people who were briefly detained, questioned, released, and have
now gone on their merry way without any further interaction with
law enforcement. So that number does include a significant group
of people that are no longer being detained or held as part of the—
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Senator FEINGOLD. What is the breakdown of the different cat-
egories?

Mr. CHERTOFF. Well, the problem I have is this: I cannot give
you the number relating to material witnesses on grand jury be-
cause I am forbidden by law. I do not know the number of people
being held in state and local custody, because, frankly, we do not
track that. And so without those two numbers, I cannot do the
mathematics necessary to subtract from the 1,100.

Senator FEINGOLD. Is it your assumption, though, that the lion’s
share of that further category would be the state and local detain-
ees, or not?

Mr. CHERTOFF. I would hesitate, Senator, to speculate about
what the proportions are. I am sure there are some state and local
people who are being detained on those charges. I cannot give you
a number to that. I know there are some held on material witness
warrants. I know there are a significant number of people who
have been released. I think you made reference to one individual
in San Antonio who was held on a material witness warrant and
then ultimately released and went public. So clearly there are peo-
ple in that category.

I should also make clear, and I think the Attorney General has
said this on a number of occasions publicly, the 1,100 included
pretty much anybody who was detained even for a brief period of
time. As you know, for constitutional purposes even a 15 or 20-
minute detention constitutes a detention under the Fourth Amend-
ment. There are people who were stopped and may have been ques-
tioned for an hour or two. They may have been let go, and that was
originally folded into that number. I think it turns out at this point
that is no longer a useful number, and I think we have tried to fur-
nish more precise numbers about people who are really being held.

Finally, let me turn to the third point. As you noted, Senator, I
do have some personal experience with the issue of racial profiling,
and I think everybody was exquisitely sensitive to the need not to
do ethnic profiling, not to communicate or to suggest that people
of a particular religion or people of a particular ethnic group are
more prone to be terrorists than others. That would not only be
wrong but it would be foolish because we would be deluding our-
selves if we thought that we can limit ourselves by looking at a
particular religious denomination.

On the other hand, we do know certain things about what the
terrorists themselves have chosen to do. We know that, for exam-
ple, bin Laden has chosen to recruit people from certain countries
or to train people in certain countries, or to instruct people as to
how to conduct themselves in terms of what kinds of visas to get
or how to make their way into the countries which they have tar-
geted. And we would be foolish not to look at those criteria as a
way of culling through the pool of people who have come from over-
seas and deciding who might have useful information. I want to be
quite clear, we are not in any way suggesting the people we are
talking to are suspected terrorists. They may be people who may
have encountered terrorists. They may know that. They may not
know that. They may not even be aware that they have useful in-
formation. So we are trying to make it very clear that we are not
targeting people in a particular community.
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I know that U.S. Attorneys have both on their own initiative and
under instruction reached out to members of the Muslim commu-
nity and other ethnic communities to make the point that we are
seeking their coordination, that we are not profiling, that we are
not questioning the loyalty of all of the communities that make up
America, that we understand they also lost people in what hap-
pened in the World Trade Center, and we are going to continue to
do that, because I completely agree we cannot win this fight if we
do not enlist everybody, all Americans, of whatever ethnic back-
ground, whatever race, whatever religion in the struggle, and we
are going to continue to do that.

Senator FEINGOLD. Mr. Chairman, thank you for all the time. I
would just add that one of the few advantages I can see in all these
changes being directed by the Executive, without adequate con-
sultation, is it may make the terrorist handbook about how our sys-
tem works obsolete.

Mr. CHERTOFF. I hope so.

Senator FEINGOLD. Well, but that concerns me. That concerns
me. And I say that, obviously, with a concern that if we are going
to change our system in all these different ways without adequate
consultation or oversight by Congress, that the very foundations of
our system are threatened. People who are detained have a right
to be able to believe that they get to operate based on the rules
that we have traditionally followed and not on a whole new set of
rules. And I do have serious concerns about the way this is being
done, but I look forward to a continuing process of trying to elicit
the information and work with you on this.

Mr. CHERTOFF. Thank you, Senator.

Chairman LEAHY. In fact, I would agree that if the handbook is
being changed, it should be at our initiative and not at the terror-
ists’ initiative.

Again, for housekeeping, the next Senator in the order, being
Senator Sessions of Alabama, I would also note for members and
for the witness, when Senator Sessions finishes his questioning and
the witness finishes his answers, we will take a 5-minute break so
that Mr. Chertoff can stretch his legs and everybody else can.

But, Senator Sessions, please go ahead, sir.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. I think it is appro-
priate that the Department of Justice come before this Committee
and explain what you are doing and why you are doing it, and
what legal basis you believe you have for the actions that you have
taken. There has been, as Senator Hatch noted, a bit of hysteria
I think in some of the criticism of the Department, a real sugges-
tion that things are going on that are not going on, a suggestion
that laws are being violated that I do not think are being violated.

So I first would like to express to you, Mr. Chertoff, my apprecia-
tion for your candid and very effective testimony that I believe has
rebutted already many of those charges that I think are incorrect.
This is a great country. We have great affection and commitment
to civil liberties, but we also are a country that provides for real-
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istic efforts against crime and realistic efforts in a wartime situa-
tion.

Let me just ask you once more, and I would ask the other mem-
bers of the panel to think on this: in your view, Mr. Chertoff, all
the actions that have been taken by the Department of Justice are
within the Constitution and laws of the United States and the laws
of war recognized throughout the world?

Mr. CHERTOFF. Absolutely, and I think they are consistent with
past practice when we have faced situations of comparable emer-
gency.

Senator SESSIONS. I think that is an important thing for us. If
somebody believes that we are violating the law, let us say specifi-
i:all)(fi what law is being violated and how it is that it is being vio-
ated.

With regard to the military tribunals, that is a function of the
President’s war powers; is that correct?

Mr. CHERTOFF. That is correct.

Senator SESSIONS. So it is really not a Department of Justice, it
is a military act primarily?

Mr. CHERTOFF. That is correct, Senator.

Senator SESSIONS. The question then is, I suppose, should we
provide the terrorists who are attacking the United States more
rights than the laws of the United States and the world provide
them? And that is a question of policy. I suspect we will provide
them, as we go forward through this process, more rights than they
would get in other nations throughout the world, probably more
rights than any other nation in the world would give them under
the same circumstances. So the question really is: how much be-
yond what the legal requirements this country puts on the Depart-
ment of Justice should be applied?

I know Senator Specter is such a fine lawyer and asked you some
questions about the President’s order, which I note is denominated
a military order with regard to the trial by military tribunals, and
on page 4, subsection (5), it says that it provides for modes of proof,
issuance of process, qualifications of attorneys, which at a min-
imum should provide for, paragraph 5, conduct of the prosecution
by one or more attorneys designated by the Secretary of Defense
and conduct of the defense by attorneys for the individual subject
to this order.

So it would appear to me, would it not, that the President’s order
pretty clearly did provide for appointment of counsel for the de-
fense?

Mr. CHERTOFF. That is clear to me, Senator.

Senator SESSIONS. With regard to the attorney/client communica-
tions, now as a Federal prosecutor myself for 15 years, I am aware
that drug dealers and Mafia people have utilized the freedom that
we provide and the rights we provide to actually conduct criminal
operations from jail. You have been a long-time Federal prosecutor.
Is that not true?

Mr. CHERTOFF. Well, I actually convicted people of crimes com-
mitted when they spent—during a period of time they were mostly
in jail, so it is certainly done all the time, unfortunately.

Senator SESSIONS. Hypothetically, if you did not have the kind
of rule that the President has put here that provides at least the
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potential to monitor communication between attorneys and clients,
if bin Laden were in jail and he had a friendly attorney, he could
actually conduct terrorist operations from a Federal jail; is that not
correct?

Mr. CHERTOFF. That is correct, Senator, and I point out that it
is not only in the case of an attorney who is willingly helping, but
even an attorney unwittingly could be used as a tool for commu-
nicating.

Let me, if I can just take a moment to read from again the man-
ual. This is from Lesson 18. They actually have these things in les-
sons. That instructs that if an indictment is issued and the trial
begins, the member has to pay attention to the following rules. And
it talks about taking advantage of visits to communicate with
brothers outside prison and exchange information that may be
helpful to them in their work outside prison.

Senator SESSIONS. Wait a minute. This is bin Laden’s manual?

Mr. CHERTOFF. This is bin Laden’s manual. This is what they in-
struct their terrorists. This is a kind of teaching tool for terrorism.

He says the importance of mastering the art of hiding messages
is self evident here. So they are trained specifically in how to use
the ability to communicate when they are in prison in order to fur-
ther the goals of the terrorist organization, and woe until us if we
do not learn the lessons from what they are teaching.

Senator SESSIONS. Well, now you have said that you have identi-
fied, what was it, how many thousand people in prison?

Mr. CHERTOFF. 158,000 approximately, I think.

Senator SESSIONS. And 16 individuals that might be subject to
this kind of supervision or monitoring; is that correct?

Mr. CHERTOFF. That is correct. And I should make it clear that
of the 16, 12 are terrorists and 4 are under these special adminis-
trative measures for espionage.

Senator SESSIONS. And so I think—and to your knowledge, none
of that has occurred as of this date?

Mr. CHERTOFF. We have not, as of this date, actually initiated
any monitoring pursuant to this order.

Senator SESSIONS. Well, I would just say this. I think you should
be very careful not to overuse that privilege, but I think it would
be a colossal error of monumental proportions if we were to allow
a terrorist prisoner to be able to plan and conduct and order and
direct additional terrorist attacks against people of the United
States, when we have I think a legitimate basis for monitoring
that. So I think you should do that. I hope it should not be abused,
and I am glad to see that you have so few of defendants being
looked at in that regard.

Mr. Chairman, my time has expired. I thank the Chair. I believe
Mr. Chertoff’s testimony has gone a great way to allay the concerns
that many have expressed.

I thank you for it. I thank you for what the Department of Jus-
tice has done, the tireless effort, the many hours long days that you
have put in, and Attorney General Ashcroft has, and we have not
had an additional terrorist attack in this country to our knowledge,
and I am confident had you not moved aggressively, that we may
well have had additional Americans dead, maimed and wounded in
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this country as a result of further terrorist acts. I salute you and
thank you for your efforts.

Mr. CHERTOFF. Thank you, Senator. And I would be remiss if I
did not make it clear this is really based on the fine work of all
the men and women of the Department of Justice, including the
FBI as well as state and local law enforcement and the other agen-
cies of the Federal Government who are working tirelessly to de-
fend this country.

Chairman LEAHY. Thank you, Mr. Chertoff. When you do go back
to the Justice Department, you can assure them that while it might
have been doubtful before, you do have Senator Sessions on your
side in this regard.

[Laughter.]

Chairman LEAHY. We will take a 5-minute recess, and then we
will go to Senator Durbin and Senator Kyl.

[Recess.]

Chairman LeEAHY. Mr. Chertoff, your birthday celebration just
never stops. [Laughter.]

I appreciate the one musician among us in not leading a resound-
ing chorus of happy birthday.

Senator Durbin, just so everybody knows, it will be Senator Dur-
bin, then Senator Kyl, Senator Feinstein, Senator McConnell, and
then Senator DeWine, Senator Grassley.

So, Senator Durbin, please go ahead.

STATEMENT OF HON. RICHARD dJ. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thanks, Mr. Chairman.

Mr. Chertoff, thank you again for being here.

I think it is fairly well known across this country that this Con-
gress, since September 11th, has really made an extraordinary ef-
fort to cooperate with the President and the administration in this
war on terrorism in so many different ways, providing the Presi-
dent with the resources and the authority with strong bipartisan
votes.

I can tell you that the modestly titled USA PATRIOT Act was
a struggle for some, including myself, to try to find the right bal-
ance between our constitutional responsibilities and our responsi-
bility to protect and defend this nation. And I thought that after
lengthy deliberation and refinement that we struck that balance,
that we found an appropriate way to give new authority, appro-
priate authority to the Department of Justice and the President to
deal with terrorism. I voted for it. Virtually all of my colleagues,
but Senator Feingold, whom I respect very much for his own views
on the subject, felt the same way. But it was a struggle. It was not
easy.

And I think that is why you perhaps heard some frustration and
disappointment from the Judiciary Committee today about the an-
nouncement concerning military commissions or military tribunals,
because it seems to us that this is a rather significant departure
from what we considered to be the opening statement here of our
cooperation between the Legislative and Executive branch in deal-
ing with terrorism. We felt that we had been asked for and had
given to the administration the tools they needed to fight ter-
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rorism. And then, to the surprise of many of us, came this new re-
quest for—perhaps not a request, but an announcement about mili-
tary tribunals and commissions.

Let me tell you three specific areas of concern that I have on this
issue. Number one. After the painstaking process which we went
through for the antiterrorism legislation, we arrived at some very
carefully worded definitions. The President’s order relative to mili-
tary tribunals virtually starts anew when it comes to many of these
same terms. You have addressed your testimony, as you should, to
the whole question of terrorism. The antiterrorism bill defines ter-
rorism, goes through and catalogs the Federal laws that will be
characterized as terrorism, an exhaustive list. And yet when we
look at the President’s order, it is a much different approach as to
what will be considered terrorism when we are engaged in military
tribunals.

We also have a standard that is in the President’s order. It refers
to a quote, “reason to believe standard”, close quote, and that is not
defined and it is not a common term of law so that you might be
able to find precedent to explain what it means. So for those of us
who felt that the process resulted in a good piece of legislation
which we could support even with some reluctance, but realizing
we need it to protect America, this new approach breaks new
ground in definition on critical areas. What is terrorism? What is
{,)he sl‘g?andard for the President to convene a commission or tri-

unal?

Secondly, I had the good fortune to meet with now the U.S. At-
torney for the Northern District of Illinois, Patrick Fitzgerald, who
was a prosecutor in the Southern District of New York against the
Al Qaeda terrorists, and a very well versed prosecutor on the sub-
ject. He talked to me about his successful experience about pros-
ecuting terrorists for the embassy bombings and his involvement in
the World Trade Center bombing in 1993.

The reason I think back on that is that at that point in time, fac-
ing the loss of American life from terrorism, we felt, as a Govern-
ment, that our courts and our laws were adequate to the need to
prosecute even those overseas who had been extradited to the
United States. And now we have a new approach. Now, I will con-
cede in a second that what happened on September 11th was a
much different magnitude. But if you could please draw a distinc-
tion for me between what was clearly adequate and successful in
the past in prosecution that the administration now believes is in-
adequate, even with the new antiterrorism law.

The third point raised by Senator Leahy, and one that troubles
me is this. As a member of the Intelligence Committee I know that
probably the greatest successes we have had since September 11th
have not been reported. We have an exceptional cooperation now
from countries around the world in gathering intelligence on ter-
rorism. For the Spanish Government to announce to us that they
will not extradite terrorists who could be of value to us in solving
any of the mysteries or disarming the cells or finding the sleepers
in the United States because of military tribunals and the death
penalty, raises serious questions in my mind as to whether or not
we are helping ourselves by adding a military tribunal into this
mix.
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I know that my time is coming to an end. As I mentioned to you
at the break, I am going to use the Kennedy approach here, and
just perhaps raise one other issue on detention. You have said in
your testimony, and I quote, “Nobody is being denied the right to
an attorney.” Now, Senator Feingold made the point about the
Saudi-born radiologist from San Antonio, Texas, Dr. Albida Al-
Hazmi—I hope I have not mispronounced his name—who was ar-
rested and detained after purchasing airline tickets. I read the
story about this doctor in the newspaper, and the thing that struck
me was not only what he went through but what he said after-
wards. Afterwards he said, “I don’t have any anger towards the
United States. I understand. This is a very tough time, and I was
ultimately released, and I think that says something good about
the United States and the fact that I was able to return to my fam-
ily and my community.” And I think it does too. He seemed to be
a man with no chip on his shoulder, no grudge, who went through
a very harrowing experience but came out of it in a positive way.

But to the specific issue of his right to an attorney, he was held,
according to the “Washington Post”, incommunicado for two weeks,
was transferred to more than one detention facility, each a signifi-
cant distance from his home in San Antonio, and it took his attor-
ney six days to find him and to have access to him. In your state-
ment that no one is being denied the right to an attorney, do you
concede the fact that even if Dr. Al-Hazmi had the right to an at-
torney, that the circumstances under which he was held and de-
tained and denied access to an attorney, would raise serious doubts
in the minds of many in the legal community as to whether he
truly had access to an attorney when he needed it?

Mr. CHERTOFF. Let me try to deal with these questions in turn.
And first of all let me reiterate again nothing about what the Presi-
dent has done with respect to invoking his power regarding mili-
tary commissions is in any sense a reflection of anything less than
great satisfaction with the steps Congress has taken to enhance the
law enforcement element of our approach to terrorism.

But at the same time we have to recognize that there are—our
domestic law enforcement can only prosecute domestic crimes.
There is a separate category of crimes known as war crimes. There
is some overlap. We can do certain things. We can prosecute cer-
tain types of acts both as domestic crimes and as war crimes, but
traditionally and under the Constitution, the President has the
choice as to which of those he wants to elect under the cir-
cumstances.

And so let me address your first question in terms of what is the
standard that will be applied under the order in determining
whether someone will be prosecuted under a military tribunal. The
order lays out a series of elements which the President would con-
sider in making a decision, but certainly one of those elements is
that the person be triable by a military commission for the type of
offense that is traditionally triable by a military commission. And
that means we are talking about people who can be tried for com-
mitting crimes against the laws of war, meaning that the are
enemy belligerants who have engaged in or supported hostilities
against the United States through unlawful means, such as, for ex-
ample, the deliberate targeting of civilians or undefended buildings,



40

or b}lr hiding in civilian populations and declining to bear arms
openly.

So there is in the law, over a long period of time, a fairly well-
accepted definition of what a violation of the law of wars is.

Senator DURBIN. I just ask this question. In the two instances I
mentioned, the 1993 World Trade Center bombing and the embassy
bombings in Africa, would both of those qualify under that defini-
tion for trial by military tribunal?

Mr. CHERTOFF. I do not know whether the 1993 World Trade
Center would have done so, because I do not know whether one
could reasonably have said at that point that we were in a state
of armed conflict. It might very well be that the 1998 bombing
would have put us in that state of armed conflict. There is no doubt
that now, as we sit here, we are certainly in a state of armed con-
flict. And I do not mean to suggest that we cannot prosecute these
cases domestically under domestic laws that we have had for some
period of time and that have been recently enacted, but there may
be policy reasons in some instances to choose the alternative ap-
proach of a military commission.

And without in any sense suggesting the President is limited, let
me give you one example. If it were to turn out that we appre-
hended 50 Al Qaeda terrorists in the field in Afghanistan, the
President might well wonder whether it made sense from the
standpoint of our national security to bring those people back to
the United States, put them in a courtroom in New York or in
Washington or in Alexandria and try them. I think as we sit here
now there is still a conflict going on in a prisoner-of-war camp in
Afghanistan, where some of the people who have been apprehended
apparently seized the camp and are now trying to fight with the
Northern Alliance. So plainly that is an instance in which the
President could well determine that while we have jurisdiction to
bring these people back and try them domestically, it makes no
sense to do so when we can also try them for violation of the laws
of war under the well-accepted principle of military commissions.

So I am the last person to say that we cannot adequately pros-
ecute terrorists under our laws, but I am also quite ready to say
that while our legal system is terrific and can handle these cases,
it may not be the appropriate tool in every case, and the Constitu-
tion gives the President the ability to use other tools, and I think
what he has done here is simply taken all of those tools out of the
constitutional cupboard, so to speak, and now laid them on the
table so that he has them all available.

Let me deal with the issue of international cooperation. I read
the newspaper articles. I do not think there is anything about what
the President has announced that in any way, shape or form inter-
feres with our ability to have international cooperation. Again,
plainly, the President can consider, in deciding whether he wants
to invoke a military commission in an individual case or the tradi-
tional Federal courts, whether that is going to have an impact on
our ability to extradite someone from overseas, in much the same
way as we often have to consider whether we will forego the death
penalty as a condition of getting an extradition. So there is nothing
about this that in any way, shape or form interferes with our abil-
ity to cooperate with our allies, and I must say, my understanding
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is that the Spanish authorities have been quite cooperative with us
in this investigation. So I do not think, again, this option forecloses
international cooperation.

Let me finally deal with the issue of detention. I completely
agree that it is not acceptable to have a situation where someone
gets lost in the system for a few days and their attorney cannot get
in touch with them. I have to say prior to September 11th we all
know of instances where, through accident, people wind up not
being in contact with their lawyers and a period of time may go by
in which they really do not have access to counsel. We try to cor-
rect those things. Certainly it is not the policy, as I understand it,
of the Government to try to interfere with that communication. It
may very well be that in the time compression of the early parts
of this investigation, as people were moved around, there was some
slippage. But it is certainly not the policy to try to interfere with
that kind of communication. We want everybody to have access to
their lawyers and we want to play by the rules.

Senator DURBIN. Thank you. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator KYL.

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KYL. Thank you, Mr. Chairman.

First of all, let me say that some of the questions that have been
asked today I think really have elucidated the situation, and hope-
fully will answer a lot of the questions that I have seen asked on
various talk shows and so on. I think every one of the questions,
for example, that Senator Durbin just asked were appropriate. I
was curious about some of the same things, and I think the infor-
mation you have provided to us is very useful to be able to answer
legitimate questions that have been asked.

But having said that, it also seems to me that we have to put
into context what the President has done here. We have charged
the President with the conduct of a war. The Congress helped to
give him certain tools that he asked for some of the warriors in
that fight, our intelligence officers, our law enforcement officers
and so on, just as we have tried to provide the military support
that our men and women in the service have. But it seems to me
that in some cases we should provide the benefit of the doubt to
the President here when he tells us that he is going to act in a cer-
tain way with respect to our enemies. We do not question his oper-
ational plans. We do not know all of the facts and circumstances.
I think healthy skepticism is good. This Committee’s tradition of
healthy skepticism has certainly helped to ensure that the United
States maintain its preeminent position in the world I applying the
rule of law.

But in view of the demonstrated evil of those who carried out the
attacks on Americans, and their absolute disregard for any sem-
blance of civilized behavior, and in view of the long record of the
United States in advancing the rule of law, not just adhering to it
in this country, but certainly being the most liberal country in the
world I think in ensuring every conceivable right for the accused.
And in view of the type of situations that I think we are likely to
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find, especially abroad where our military is going to be confronted
with situations and military tribunals would most likely be used,
it seems to me that the benefit of the doubt should go to the Presi-
dent here.

And I am a little bit disturbed by the criticism implied by some
of the questions, not seeking information, as some of the questions
have, but almost implicitly a criticism that regardless of the an-
swer, there is going to continue to be skepticism and doubt. And
as a Senator concerned about the safety of my citizen constituents,
as well as upholding the laws and the Constitution of the United
States, as they protect United States citizens, I am going to listen
very carefully to the answers of the questions, and I think will give
the benefit of the doubt to the President rather than inferring criti-
cism of the President’s order even after the questions have been
answered.

Mr. Chertoff has very forthrightly answered all of the questions
he can. And he said there is certain grand jury information he can-
not provide, and there are some things he does not know because
it is a matter of local law enforcement. But I think no one would
question his forthrightness and the completeness of his questions.

And so I think we have an obligation as Senators, not just to
question, not just to be devil’s advocate—and by the way, this gives
devil’s advocate I think a whole new meaning, because we are
questioning on behalf of people who, as I say, have not followed civ-
ilized behavior themselves. But after we have done that, I think we
also have another obligation, and that obligation is to do every-
thing we can to support the President, the Attorney General, the
Secretary of Defense and others, who are attempting to ensure the
safety and security of our citizen constituents.

And while I am on that, Mr. Chairman, if anyone here doubts
that terrorists use their ability to communicate through counsel
about future plans while they are in jail, I invite you to conduct
closed hearings on that subject. There is subject matter which
could be discussed in that regard.

And this raises another point. There are a lot of things that, you
know, a lot of folks really are not aware of unless they serve on
the Intelligence Committee or have had special briefings about
threats that have been invoked against citizens, and that is an-
other reason to give the President the benefit of the doubt here.
You know, he has access to a lot of information that some of us are
aware of, some of us are not, but we should not infer that he has
some kind of evil intent. We should infer that his is an intention
to protect the citizens of this country. So I think that should be our
underlying assumption.

Finally, with regard to the death penalty, remember that one of
the—and there are a lot of European countries that will not extra-
dite because they have a rule against applying the death penalty.
We have the death penalty. It has been enormously helpful, espe-
cially in the spy cases, where in order to plea bargain for life, spies,
“A” tell us a lot of things, and “B” preclude the necessity of a trial
which could give a lot of information about sources and methods
that we do not want to give. So there are a lot of reasons for a lot
of these things that I think need to be discussed.
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Just one question, Mr. Chertoff. There has been a suggestion
that there has to be a declaration, a formal congressional declara-
tion of war for the President to have the authority that you have
noted in here the Executive branch has, to invoke military commis-
sions. Is there any legal authority to back up that proposition?

Mr. CHERTOFF. Senator, I think the law is actually clear there
does not need to be a formal declaration of war. Going back to the
so-called Prize cases, which were decided in 1862, which dealt with
President Lincoln’s power to impose certain restrictions and block-
ades at the beginning of the Civil War, the Supreme Court noted
that a conflict, quote, “becomes a war by its accidents, the number,
power and organization of the persons who originate and carry it
on.” And the Court has also noted on other occasions that the
President has the power to take account of those factors and make
a determination that we are in a state of armed conflict.

In this instance, this is not a close call. I mean, we have been
the subject of an unprovoked wanton attack which was designed to
inflict maximum harm on American citizens. Unless there be a
doubt about whether it is an isolated instance or whether those
who are within our country who are terrorists believe they are at
war, let me again quote from the manual here. This is the fourth
less, where they define military bases for the terrorists, for Al
Qaeda. And the definition of a military base to the terrorists is:
these are apartments, hiding places, command centers, in which se-
cret operations are executed against the enemy. These bases may
be in cities, and are then called homes or apartments. So, again,
this is not my language. This is the language of bin Laden and bin
Laden’s henchmen.

They perceive their apartments as military bases. They call us
the enemy. Under these circumstances, we have not sought war,
but it has been thrust upon us, and it is for us to finish it.

Senator KYL. I thank you.

Thank you, Mr. Chairman.

Chairman LEAHY. I would note, Mr. Chertoff, I just want to
make sure I understand, that terrorist manual you speak about is
the one that was discovered in 1998, 3 years ago—

Mr. CHERTOFF. That is correct.

Chairman LEAHY. —in the American Embassy bombings in
Kenya and Tanzania. Well before September 11th, it was entered
publicly into the record in trials, and I would just note, having al-
ready had that a matter of public knowledge, a matter of knowl-
edge of the Justice Department for years, something that has been
looked at to successfully stop a number terrorist actions before they
happen, you can understand my concern, having had that all the
way through, why you never asked for these extra powers at the
time when you were asking for extraordinary powers in the Ter-
rorism Act that this Committee and the Senate gave you. That is
why I am concerned.

You had this for 3 years. We have all seen it, everybody on this
Committee, it has been in the newspapers well before September
11th. Every quote you made from it is accurate, but it has all been
in the papers. It has all been public. Our concern is, having known
all that, having known that before September 11th, when your De-
partment was charged with helping for our security, having been
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known at times when, without going into classified matters, when
we have stopped terrorist acts over the last several years, that is
why we are a little bit concerned. Nobody asked us during the time
we were negotiating the Terrorist Act.

Mr. CHERTOFF. Well, Mr. Chairman, I wish I could rewrite his-
tory. We cannot, and I certainly do not want to engage in any fin-
ger-pointing about things that might have been done. We face what
we face now. We certainly had about as brutal a wake-up call as
you can have, and I think it behooves us now to look at everything,
things that we recently discovered and things we have had in hand
for a long time, in reflecting on what we can do to protect Ameri-
cans within the Constitution.

Chairman LEAHY. I am not taking from Senator Feinstein’s time.
She has probably spent as much time and effort on this whole sub-
ject as anybody on this Committee, and I yield to her.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thanks very much, Mr. Chairman.

Mr. Chertoff, I would just like to add my view that I would hope
that in the future the administration would consult on these mat-
ters, particularly with the chairman and the ranking member. I
think that is really important. I think one of the problems that we
have is not the military commission, because most people under-
stand why, if and when Osama bin Laden is caught, that it might
not be to the Nation’s security interests to have him tried in this
country under our normal procedures. I think people understand
that, and I think they are supportive of it.

I think one of the problems with this and that I want to ask you
about is its timing because Osama bin Laden is not caught, major
perpetrators are not caught. Those 19, of course, are gone from the
scene, but anyone else, in terms of a major planner, is not caught.
Yet the administration came forward with this order, which by my
reading is a very broad order, and therefore causes a lot of concern
as to who is this going to be applied to.

Why did the administration not wait until the standard of proof
has been worked out, the details have been worked out, the mili-
tary campaign was more advanced and then announce this? You
must have some reason for announcing it at this point in time, and
I would like to ask what that reason is.

Mr. CHERTOFF. Let me see, Senator, if I can allay your concern.
As I understand the process, in order to invoke the President’s
power under military commissions, at least as it has been done
based on the precedent in 1942, I guess it was, the President had
to issue an order setting this in motion and delegating to the De-
partment of Defense or, as was the case in the past, to actually
generals in the field the order to then develop the appropriate pro-
cedures.

I suppose that the President could have issued the order secretly
and had the procedures developed. Perhaps some might think that
would have been a better approach, some might think this was ac-
tually a better approach in that it put on the table the fact that
this process was going to begin. As to why it had to happen now,
though, I think that, frankly, we do not know the course the war
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will take. I remember several weeks ago there were predictions in
the press this was going to be a very arduous campaign, we were
going to get bogged down in Afghanistan. It has seemed more re-
cently that things proceeded perhaps more quickly than we antici-
pated. That may yet change.

I think it is understandable, again, that one would want, at the
earliest possible time, to begin the process of developing the full set
of options that you might need to invoke should we encounter
somebody that is a terrorist who has both violated domestic law
and violated the laws of war. By publishing the order, what the
President has, in fact, done is surfaced it and put it out in public
so that there can be public debate about it, and of course this is
while there is a process underway of having the Department of De-
fense develop the specific rules and procedures that will be imple-
mented.

Let me finally say, in case I had not made it clear earlier, we
should not look at the fact that the Department of Defense’s in-
volvement in this is somehow treating this as kind of an inferior
form of justice. There are very capable and honorable lawyers at
the Department of Defense who are working on this, who are well
versed in the laws of war, who we have every reason to believe are
going to be as dedicated to the Constitution as lawyers in any other
department and are going to be attentive to the views of scholars
and the views of members of this Committee as anybody else.

So I think the process is going forward.

Senator FEINSTEIN. If I understand you then, you are saying the
rationale for the timing of this was simply to give the Defense De-
partment the time it needs to work out the standards of proof and
other criteria under which the order would be carried out; is that
correct?

Mr. CHERTOFF. I do not know, Senator, that I want to presume
to articulate what the President was thinking. What I was trying
to express was I think what was achieved initially in the order
now. You needed to get the order out in order to start this process.

Senator FEINSTEIN. All right. Because let us say you have 500 to
600 people now being detained, of course, no one knows who or how
many or if any of those people will be subject to this order, and in
Section 2, where it defines individuals subject to the order, it men-
tions the usual “engaged in, aided or abetted, harbored, et cetera,
planned carried out,” and then the next section it says, “It is in the
interest of the United States that such individual be subject to this
order.”

What exactly does that mean and how many people under deten-
tion at the present time do you have reason to believe would be
subject to this order?

Mr. CHERTOFF. Let me, Senator, direct your attention as well to
Section 4 because I think it is important to read the order in its
entirety.

As I understand the order, the order applies to people who could
be prosecuted in a military commission for a war crime. That
means, for example, that people who can be indicted for immigra-
tion violations or false documentation are simply not eligible under
this order. They are not people who committed war crimes, and
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therefore they will be dealt with if they have committed domestic
crimes in the ordinary way that people under Article III are.

In order to be full within the scope of this order, you would have
to be someone who could be tried for committing crimes against the
laws of war; meaning being an enemy belligerent who has engaged
in or supported hostilities against the United States. So that is a
fairly high standard, I would think, and it does not apply to people
who are in custody for garden-variety criminal offenses.

In terms of asking how many people are currently in custody
who could conceivably eligible for this order, I think I am limited
because I do not think I am in a position at this point to identify
the state of our investigation with respect to particular individuals
or to disclose whether there is anybody we have identified that we
have in custody that is someone that we would consider to be an
active terrorist who has violated both domestic terrorism laws and
the laws of war.

So I do not know that I can give you that, but I can tell you that
people who are found in the commission of garden-variety crimes
are not people who violated the laws of war, and therefore by its
terms would not fall under this order.

Senator FEINSTEIN. Just one quick follow-up. Is it fair to say that
thgre?are some now in detention that would be subject to this
order?

Mr. CHERTOFF. Senator, I do not feel that I can, at this point in
time, make a statement as to the status of anybody in terms of
whether we have a level of proof about their activities that would
rise to what you would need in order to prosecute them for a war
crime.

Senator FEINSTEIN. Thank you.

Thanks, The CHAIRMAN.

Chairman LEAHY. Perhaps the time to do this would be after the
Attorney General’s testimony, but if there are issues that should be
addressed only in a closed session, and if the Senator from Cali-
fornia wants one, I am sure that the Senator from Utah and I re-
quested under the normal procedures this Committee does.

Senator McConnell?

Senator MCCONNELL. Thank you, Mr. Chairman. This has been
a very interesting hearing. I want to congratulate Mr. Chertoff on
an excellent presentation.

We have been talking about what kind of due process rights we
are going to provide to a universe of people who I believe, am I not
correct, are 100-percent noncitizens?

Mr. CHERTOFF. That is correct.

Senator MCCONNELL. So this whole discussion is about a uni-
verse of people who are not citizens of the United States, and I
think it is important to remember that.

Let us then confront a potentially perverse result that could
occur. An American serving in the United States Army in this
country could conceivably end up with fewer safeguards because he
would be subject to a military trial; would he not, Mr. Chertoff?

Mr. CHERTOFF. My understanding is, yes, under the Uniform
Code of Military Justice.

Senator MCCONNELL. Right. So you could have the perverse re-
sult in which an American citizen who happened to be a member
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of the U.S. military being tried in a military court, not a military
commission, such as we are talking about here, but a military court
having fewer sort of generally recognized due process safeguards
than a foreign terrorist captured either here or overseas and
brought here and tried, such as the terrorists were tried after the
1993 World Trade Center bombing; is that not correct?

Mr. CHERTOFF. Well, Senator, I am not an expert in military jus-
tice. It is my understanding, although the system of rights under
the Uniform Code is different, it actually does afford servicemen a
considerable degree of protection in terms of their rights. There are
some differences. I would not want to, though, suggest that it is an
inferior form of justice. It is a different form of justice.

Senator MCCONNELL. But many would suggest that the reason
for having a military tribunal in the first place is that the proce-
dures are somewhat more efficient, shall we say, and maybe—

Mr. CHERTOFF. There are protections, for example, for handling
classified evidence I think that are somewhat different than—

Senator MCCONNELL. Let me try again. Would it be correct to as-
sume that it is possible, under the scenario that seems to have
been suggested here this morning, that you could have a foreign
terrorist tried in a civilian trial in the United States with a lesser
standard of what is generally believed to be due process than an
American citizen serving in the U.S. military here? For example,
they do not get a jury trial.

Mr. CHERTOFF. Well, again, and I do not want to venture into
talking about the Uniform Code because I really do not know very
much about it, my understanding is in some circumstances you do
get a jury.

Senator MCCONNELL. Let us assume that you do not get a jury
trial in the military—

Mr. CHERTOFF. Then that would be a—

Senator MCCONNELL. Just assume that for the sake of discus-
sion. Would it not be safe then to conclude that an American cit-
izen in the military who has to go to trial without a jury would
have less sort of generally recognized due process rights than a for-
eign terrorist brought to the United States and tried in a regular
civilian court?

Mr. CHERTOFF. I think, if one were to assume that is true, then
it would be the case that the terrorist would have an additional—

Senator MCCONNELL. Which is totally, let me suggest, is a totally
perverse potential result of what we are discussing here this morn-
ing, completely absurd. It would be further incentive to foreign
agents to be sure they got caught here, would it not?

Mr. CHERTOFF. Yes. I think there is no doubt that one thing that
this order operates to do is remove the assurance that a terrorist
might have that there is a safe haven. The last thing we want to
do is create the perverse incentive for terrorists to feel they ought
to come into this country, because then they are home free, and get
a higher measure of protection than they would get if they are
caught in the field.

Senator MCCONNELL. Which leads me to my next question. In ef-
fect, we would have the potential of a repeat of the O.J. Simpson
trial, complete with grandstanding by defense lawyers, in a trial of
Osama bin Laden or his henchmen, with the potential to be set
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free. Because, let us just take a hypothetical, let us assume that
the case was about an anthrax attack, that there was not a pris-
tine, perfectly established chain of custody for anthrax, you could
have these people being set free.

In fact, what I would like you to do is just sort of give us a litany
of things that could go wrong that would compromise our effort to
fight terrorism if such trials were held in a U.S. civilian court, if
you could just sort of give us a litany of all of the things you can
think of that could go wrong that would compromise sources, meth-
ods, that allow us to conduct a war on terrorism, hopefully, in an
effective way.

Mr. CHERTOFF. Well, let me begin, Senator, by saying this. I do
not want to be taken as suggesting that I have any lack of faith
in the ability of our domestic criminal courts to trial terrorist cases.
I have to say that the history of this Government in prosecuting
terrorists in domestic courts has been one of unmitigated success
and one in which the judges have done a superb job of managing
the courtroom and not compromising our concerns about security
and our concerns about classified information.

That being said, we are in a different situation, both as to the
scope of the challenge we face and as to the nature of the challenge
we face. There are certain considerations that in the individual
case could wisely counsel for the President not to pursue the do-
mestic criminal route. Certainly, for example, we would not want
to bring people into this country in significant numbers to be
present in American cities where they pose a danger to the popu-
lace. It is a fact that in past cases involving terrorists tried in this
country, the judges have had to be under guard, and some of that
requirement for security—

Senator MCCONNELL. And what about the jurors? What about
the threat to jurors?

Mr. CHERTOFF. Jurors as well, and that has persisted for a pe-
riod of time, even after the trials are over. It may not be fair—

Senator MCCONNELL. What about the reporters covering the
trial?

Mr. CHERTOFF. Well, I probably would not venture there with the
reporters.

Senator MCCONNELL. And the judge.

Mr. CHERTOFF. But the judges, there are judges who are still
under protection as a consequence of that. So, plainly, the Presi-
dent could consider those factors.

It is the case that up to now we have been successful in dealing
with classified information, but clearly in the current environment,
we may have some situations where there are individuals that we
need to prosecute, where a large bulk of the information is classi-
fied, and we would not want to be in the position that we are in
the domestic courts of having to drop the case because we cannot
sacrifice confidentiality.

And there may be technical problems, in some instances, given
the far-flung nature of the investigation and the fact that we are
accumulating evidence on the ground, presumably, in Afghanistan,
where the need to have somewhat more streamlined procedures
would commend itself to the President.
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I also want to be careful not to suggest that our domestic courts
are incapable of doing these cases.

Senator MCCONNELL. I am not suggesting that you are sug-
gesting that, but it is a practical result of this, would it not be the
case, that jurors who were called could possibly look forward to
having to have security for the rest of their lives.

Mr. CHERTOFF. I do not know that we have had a case where the
jurors have had to have security for the rest of their lives.

Senator MCCONNELL. But they might desire it as a condition for
even participating.

Mr. CHERTOFF. I think there can be concerns in some instances
about juror security, judge security, security of witnesses, and that
is certainly an important consideration.

Senator MCCONNELL. Obviously, some of these things are on the
mind of the President or he would not have suggested that we
wanted to have this option in the first place.

Mr. CHERTOFF. I think that is quite true.

Senator MCCONNELL. Thank you, Mr. Chertoff.

Chairman LEAHY. Thank you.

Senator Kohl?

Senator KOHL. Thank you, Mr. Chairman.

Mr. Chertoff, since the events of September 11th, the President
and the Justice Department have commanded the trust and the
support of the American people and the Congress more than ever
as they prosecute the war on terrorism, and we are proud to pro-
vide that support. However, with that trust comes, as you know,
responsibility. The fabric of our society is built upon the rule of
law, and the expectation that our civil liberties will be protected as
much as possible, even in extreme situations.

When changes are made to our laws in the name of security or
terrorism or war, in an effort to safeguard Americans, we are un-
derstanding, and yet we deserve to be told how these changes are
being made and why. This does not indicate a lack of trust or patri-
otism; rather, it demonstrates the strength and the vitality of our
democracy.

With regard to the use of military tribunals, the curbs placed on
the attorney-client privilege, and the detention of hundreds of peo-
ple, we are suggesting to the administration to do the rule of law
a great favor and prevent a clearer picture of what this all about;
explain to us why all of these hundreds of people need to be de-
tained and who they are; tell us your reasoning for the changes to
the attorney-client privilege and what you hope to get from it; and
detail for us who will likely be prosecuted in military tribunals and
what the rules governing these trials are going to be.

We trust the administration when they tell us that these meas-
ures will be used only infrequently. Nevertheless, it is our responsi-
bility to verify that when they are used, it is for good cause and
as fairly as possible.

It causes a great deal of consternation in our country when we
hear that Americans abroad will be subject to foreign military
courts. We worry whether the Americans on trial will be afforded
an attorney, an impartial jury and a fair chance to defend them-
selves. Just, for example, take the case of American Laurie
Berenson, accused of treason in Peru back in 1996.
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We were justifiably angry when she was secretly convicted before
hidden judges in Peru’s supreme military justice commission, with-
out any explanation of the verdict. Americans were upset that she
did not receive a public trial, and therefore questioned the legit-
imacy of the verdict. When Peru relented in the year 2000 and
agreed to hold a public trial, our State Department was vocal in
support of the open and the fair proceeding, even though she was
convicted a second time.

So the same holds true when are the ones holding the secret
trials. It demonstrates uncertainty about the strength of our de-
mocracy to try suspected terrorists without the same protections
we want for our own citizens abroad. William Safire wrote in the
New York Times this week that, in its present form, the military
tribunal “cedes to other nations overseas the high moral and legal
ground long held by U.S. justice, and on what leg,” he says, “the
U.S. does now stand when China sentences an American to death
after a military trial, devoid of counsel chosen by the defendant.”

These, I believe, are fair concerns and ones that need to be ad-
dressed, and we are suggesting to the administration that it is not
too late to provide these answers.

Mr. Chertoff, would you please respond to the idea that the per-
ception, both at home and abroad, with regard to our dedication to
the rule of law and our judicial system, is tarnished. How would
you suggest we correct that without ceding the moral high ground
held by our justice system?

Mr. CHERTOFF. Well, Senator, I reject the notion that our moral
high ground has been tarnished. I think, again, I begin with the
fact that what the President has done is, as I said earlier, opened
the constitutional cupboard and taken out his traditional constitu-
tional power to authorize military commissions, and he has taken
the first step in that direction, and he has directed the Secretary
of Defense now to devise principles and rules that will, in the
words of his order, provide for a full and fair trial.

Now we have not seen those yet. They are in the works. To pre-
sume, somehow, that the Department of Defense and the lawyers
there are going to come up with a kangaroo court procedure I think
is to do them an injustice, and still less would I presume the Presi-
dent would countenance that. He has made it very clear he wants
to have a full and fair trial.

The presumption that we are going to hold secret, hidden com-
missions I think is an unfounded assumption. The order specifies
that the rules are to be developed, paying due regard to the need
to protect classified information, but I do not read in the order
some mandate that everything has to be done in secret. I think, in
fact, the President’s counsel indicated publicly, shortly after the
order was issued, that there was a general desire to be open, con-
sistent with the needs of security and classified information.

So that I think to presume the worst, and to assume that the
procedures that will be written will be unfair or create a drumhead
court martial is to do a disservice, frankly, to the men and women
of the Department of Defense who are in the process of writing
rules. If, when the rules are written there are matters to be criti-
cized, I am sure there will be ample time to criticize them, but I
think that the President has made it clear that what he wants is
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a full and fair trial. He has made a specific indication that he
wants there to be defense counsel present.

And we have a history of dealing with military commissions,
under Article II, that is faithful to the Constitution and faithful to
our values. Absent evidence to the contrary, I see no reason for
anybody in any part of the world to assume we are going to depart
from that.

Senator KoHL. Well, I would like to hope that what you say is,
in fact, going to pass, and I will assume it is. I believe that in hear-
ings such as this, and the things that have been written in the
press, the concerns that people have expressed about what these
military tribunals will, in fact, be and how they will occur, has an
effect on you.

So that as you go forward and implement this, you will take into
consideration, I am assuming, and I believe, the full concerns of
people in this country, whether they be from the left or the right,
about our civil liberties and how precious they are to us.

Mr. CHERTOFF. Senator, let me say I am sure everybody’s con-
cerns will be taken into account. As Thomas Jefferson said in his
inaugural, “In this, you know, we are neither of one party nor an-
other, we are all Americans,” and I think that is our spirit.

Senator KoHL. I thank you.

I thank you, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Kohl.

Senator DeWine has been waiting very, very patiently.

Senator DEWINE. Well, and Mr. Chertoff has been very patient.
We thank you, sir, very much for your good testimony this morn-
ing. I am going to say you have given us a lot to think about, and
I am going to think about it.

Let me ask, you have gone through and cited some historical
precedent for the President’s order in regard to the military tribu-
nals. What is the best historical precedent? What is the closest?

Mr. CHERTOFF. Well, I think the closest in time is probably the
Quirin case, which is the trial of the saboteurs in I think 1942,
which was initiated by the President, pursuant to his residual
power to create military commissions.

But I was also interested to learn, when I was reading in this
area that, for example, the Nuremberg tribunal was a military
commission that was initiated by the four powers who were the
principal combatants in the war on the victorious side. Likewise,
there were military commissions that followed the main trial in
Nuremberg that everybody knows about that tried hundreds of
other Nazis for war crimes, and there were acquittals in that case
and all kinds of different verdicts.

So those are the most recent in time. They go back through the
Civil War, even onto the trial of Major Andre at George Washing-
ton’s direction.

Senator DEWINE. President Roosevelt’s proclamation, though,
was certainly more limited than this; is that—

Mr. CHERTOFF. Actually, I believe the proclamation, in many re-
spects, is virtually identical to this. This obviously is broader in the
sense that it is not directed just at a single group of saboteurs, but
it is directed more generally at a potentially larger class of people.

One thing I should point out, Senator—
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Senator DEWINE. Say that again.

Mr. CHERTOFF. I say, unlike the Quirin order, which was di-
rected at a particular set of saboteurs, this does not have a specific
identifiable set of defendants. This defines a class of defendants.

Senator DEWINE. So it is broad.

Mr. CHERTOFF. It is broader in application.

I should point out, Senator, though, and I think it may be un-
clear, that it is consistent with the language that President Roo-
sevelt used in Quirin to the effect that, as interpreted by the Su-
preme Court in that case, any application of this in the United
States would be subject to habeas review by the Federal courts.

Senator DEWINE. Do you want to tell us how your local task
forces are working out. These are the task force, the idea of putting
obviously local law enforcement, and I am familiar with this by
talking to U.S. attorneys in Ohio, but—

Mr. CHERTOFF. We have had a history, Senator, as you know,
going back some years in the creation of what we call joint ter-
rorism task forces, and I think there were approximately 20 prior
to September 11th, and they were efforts to really bring together
Federal, State and local law enforcement in a task force concept to
deal with terrorism.

After September 11th, shortly thereafter, the Attorney General
directed that every U.S. Attorney’s Office create a task force, if
there was not one in existence already, which would bring together
State and local officials with the U.S. attorney and the FBI to work
together on formulating a plan to combat terrorism, and that is
useful in a number of respects. It is useful in terms of communica-
tion of information from us to people in the various States; it is
useful in terms of developing information from the field that can
be sent back up to our terrorism prosecutors and investigators in
Washington; and it is useful in coordinating an antiterrorism pro-
gram in each district.

These are comparatively new. I think they are working very well.
Part of what we are trying to do, and the Attorney General has
been very emphatic about that, is to open the doors to State and
local law enforcement. We realize this is a team effort. Some of our
most productive cases in the terrorism area have been generated
because of leads and tips generated by local law enforcement. So
this effort is designed to encourage that, to make our cooperation
more seamless, and to make our protection of the public more effi-
cient.

Senator DEWINE. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you very much.

Senator Schumer?

Senator SCHUMER. Thank you, Mr. Chairman. Thank you for
holding these hearings and letting us air some of these issues
which are really important.

I want to thank you, Mr. Chertoff, for being here and for serving
your Government as well as you have for many, many years.

I would like to ask a couple of questions about the tribunals. As
you know, they have brought up a lot of concern. I have not made
up my mind where to go on these. I think there is a need for se-
crecy. I think those who say we should just have a regular trial,
as if was someone who held up a candy store, that does not make
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much sense. On the other hand, I do think that when you are deal-
ing with issues like this, in terms of due process and everything,
secrecy, right to counsel, there ought to be discussion. It ought not
just to come down after—there may have been elaborate discussion
within the administration about this. I do not know, but we do not
have the benefit of that discussion. It just sort of comes down, and
I am getting lots of questions on it. I think lots of us are.

So I guess my first question really is this: Most of this, as you
said earlier, I saw a little bit of it, came out of DOD. Has DOJ been
involved in any discussions with DOD or were you involved in any
discussions with the Department of Defense before Attorney Gen-
eral Ashcroft talked about this and made it public?

Mr. CHERTOFF. I think, actually, Senator, the President issued it,
and I think when he issued the order, he directed the Department
of Defense to put together the rules that would actually be used to
implement the order, and that process, as I understand it, is under-
way in the Department of Defense now.

My understanding is that, prior to the issuance of the Order, the
President did consult with senior officials from a number of depart-
ments, including the Department of Justice, so there was some con-
sultation.

Senator SCHUMER. Was it extensive? I mean, did DOJ have dif-
ferent views than DOD on this?

Mr. CHERTOFF. I am not in a position to characterize the discus-
sions as being extensive or not, and I do not think it is appropriate
for me to communicate what the particular advice might have been
from senior officials to the President on a matter of presidential de-
cision-making.

Senator SCHUMER. Then let me ask you now, now that the rules
are being formulated, have there been discussions with the Depart-
ment of Justice? I mean, you folks are the experts on trials. I un-
derstand there has been a system of military justice for a long
time, but these are sort of hybrid. That is the whole reason we are
not just saying court martial or some other form that way. Has
there been any discussion at all, to your knowledge? Has DOD or
people in the White House who were involved in this reached out
to DOJ and asked for your input?

Mr. CHERTOFF. Again, I am limited by own knowledge. My un-
derstanding is that the President directed the Department of De-
fense to put these together, but also the order makes clear that the
Department of Defense has the ability to call upon other depart-
ments, including obviously the Department of Justice, for assist-
ance and advice in terms of this process. To my knowledge, that
has not happened yet. Obviously, at such time as there is a request
made for us to participate or to assist the Department of Justice,
like any other department, we will be more than happy to partici-
pate.

Senator SCHUMER. That has not happened yet.

Mr. CHERTOFF. To my knowledge, that is correct.

Senator SCHUMER. Do you think you would be helpful?

Mr. CHERTOFF. I think that everybody in the Government will do
everything they can to help with this process.

Senator SCHUMER. How about on this, do you know if there was
any consultation, when the President issued the tribunal executive
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order, was there consultation with your Department on whether
there was a need for an express authorization by Congress to do
this?

Mr. CHERTOFF. Again, I am not in a position, both because of
lack of knowledge and also because I do not want to get into con-
fidential advice given to the President by his principal officers.

There was consultation with the Department of Justice, but I
think the details are something I am not in a position to get into.

Senator SCHUMER. Let me then ask you a judgment question
from your many years in various places in the Justice Department.
I thought that the outcome of the antiterrorism debate on the
antiterrorism bill was a good one. I thought there was give-and-
take. There was public vetting. There was no attempt by those who
did not completely agree with the initial proposal by the adminis-
tration to be dilatory, but rather to make some changes, and I was
sort of in the middle. There were some places where I was closer
to the Attorney General and the Justice Department, there were
some places where I was closer to our chairman and others.

But one thing I am convinced of, that having a debate, having
a discussion produced not only a better product, but something that
was regarded as more legitimate, something that created greater
consensus, something that not only people in this country, although
that is first and foremost, but even people around the world could
say this worked out pretty well, and the ultimate product to me
was a good one. I did not vote for it reluctantly. I thought it was
a good product.

Why would that not be a better process, in terms of some of the
things we are discussing here, particularly the tribunals? Would it
not be better for the administration to bring a proposal before Con-
gress, to not have Senators Leahy and Hatch have to make the re-
quest, make the request, for this to happen? We are going to have
other needs and other changes. We, certainly, if I had to pick a
word, it would be “recalibration,” we do have to recalibrate, in
every aspect of American life and in this one, too, where you bal-
ance liberty and security.

Why is it not better to vet these things through a discussion
process that we usually have through the Congress, rather than
just issue fiats for the sake of a better product, for the sake of legit-
imacy, for the sake of the constitutional checks and balances which
have seemed to serve us so well for these 200-some-odd years?

Mr. CHERTOFF. Senator, I think all I can say is, again, the Presi-
dent’s order is the process by which he initiates the use of this
time-tested constitutional power. It, by its very terms, it is not the
end of the process; it is the beginning of the process, and it directs
the Department of Defense to take the responsibility to now flesh
it out.

I am confident that the people who are doing this are going to
be receptive and interested in all of the relevant information, all
of the relevant considerations in putting this together. Of course,
the Department of Defense also appears before Congress and has
interaction with Congress as well. So I do not want to presume to
predict exactly the way in which the Department of Defense is
going to go about doing its business, but I think that, again, we
have seen what the President has done has been to initiate this
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process, to authorize it to be taken underway, but it is not a com-
pleted process yet.

Senator SCHUMER. So you believe there will be more consultation
than say there was up to now?

Mr. CHERTOFF. I do not know that I am in a position to speak
for the Department of Defense. I can tell you where the situation
is now. The Department of Defense obviously interacts with Con-
gress as well, but it is a matter that has properly been committed
to their discretion because, after all, we are dealing with a power
that the President is exercising that comes from his status as Com-
mand-in-Chief and not his status as head of the law-enforcement
function.

Senator SCHUMER. Although I would say some of these areas do
shade into both. I mean, you have talked with some others, not just
on the tribunal issue, but on others, where they are law-enforce-
ment functions, and there seems to have been the same sort of “We
will figure it out quietly behind the current, and then we will issue
something.”

I would just urge greater consultation with us for the good of the
country and for the good of the product.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Schumer.

In fact, I could not help but note, Mr. Chertoff, when you say
that there is nothing in the President’s order that the military com-
mission be held in secret, I would disagree. It gives the Secretary
of Defense the authority to keep the proceedings secret if he wants.
The Justice Department is briefed by saying the proceedings may
be completely secret, even with no notification to Congress. I be-
lieve it was in the New York Times, where a military official as
quoted as saying, “The proceedings may be kept from the public
view for years, even decades.”

I mean, it is the kind of things, your own Department’s briefings
to us, the way it is worded, these are the reasons why there has
been concern about the secrecy aspect. Whether the secrecy is a
good idea tactically or not, the fact is that most people here feel
that that is a plan that they may be kept secret and may be kept
secret, as they have said, even for decades.

Mr. CHERTOFF. Mr. Chairman, again, I can only rely upon the
text of the order. The order plainly directs the Secretary to consider
the conduct, closure of an access to proceedings in a manner con-
sistent with the protection of classified information. But as I ob-
served earlier, I think the President’s counsel has indicated a gen-
eral preference to be as open as one can, given the exigencies of
the circumstances.

Chairman LEAHY. You should talk to those who speak about it
being decades and also talk to those in your own Department who
say it could be kept in secret for a long, long, long time.

Senator Hatch, did you have anything further or should we go
to the next panel?

Senator HATCH. I think we should go to the next panel because
we have got a number of very important witnesses. I just want to
compliment you, Mr. Chertoff. I do not think anybody could have
been any more straightforward and articulate about these issues
than you. I believe that we are very fortunate to have you in the
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position that you are in. I just want to compliment you for all of
the hard, difficult and good work that you have done. It has meant
alot to me, and I think it means a lot to our country. Thank you
so much.

Mr. CHERTOFF. Thank you.

Thank you, Mr. Chairman.

Chairman LEAHY. You can go have your birthday lunch now.

Mr. CHERTOFF. I will. Thank you very much.

Chairman LEAHY. Thank you for coming.

Just so we understand, all members understand, please, give to
either Senator Hatch or myself, any follow-up questions which will
be delivered to Mr. Chertoff by the end of business today, and we
would ask you to respond to those by the end of the week, so that
we can have them in hand and prepared prior to Attorney General
Ashcroft next week.

Mr. CHERTOFF. I will do that.

Chairman LEAHY. I thank you.

Mr. CHERTOFF. Thank you, Mr. Chairman.

Senator SPECTER. Mr. Chairman?

Chairman LEAHY. Yes.

Senator SPECTER. I was asked if I wanted to have a second
round, and I said yes.

Chairman LEAHY. Oh, I had asked the ranking member if he
wanted further.

Senator HATCH. If I could, I really believe that we need to get
to that next panel. I know that they are pressured on their time.
That is one reason why, you know, I do not make the determina-
tion, but I suggested that we should move to the second panel.

Senator SPECTER. Well, the second round is 5 minutes.

Chairman LEAHY. If the Senator from Pennsylvania wants 5
minutes, it is fine with the chairman.

Senator SPECTER. Yes.

Chairman LEAHY. Go ahead, but let us see if we can keep it 5
minutes.

Senator SPECTER. Mr. Chertoff, as a follow-up to the questions
that I had posed earlier, you have said that the President is relying
on his Article II powers in the promulgation of the executive order,
and he does refer to the authority, as Commander-in-Chief, which
obviously is a very generalized authority.

The Congressional Research Service, which has done extensive
research on this question, comes down flatly with the statement
that the Constitution empowers the Congress to establish courts
with exclusive jurisdiction over military offenses, and cites as the
authority Clause 14 of Section 8 of Article I, which says that “the
Congress has the power to declare war, grant letters of marque and
reprisal and make rules concerning captures on land and water.”

And there is the express grant of authority for Congress to make
the rules concerning captures on land and water, which would cer-
tainly encompass everybody in the military tribunal.

In the President’s executive order, he then cites specific statutory
authority, which I quoted earlier, saying that unless impractical,
the rules in the United States District Courts, as to evidence and
law shall apply.
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Now, as a matter of constitutional interpretation, you say that
the generalized authority as Commander-in-Chief gives the Presi-
dent the authority over the Congress on this issue in the light of
the specific authorization of Article I, 8, 14?

Mr. CHERTOFF. Actually, Senator, what I think I am saying is
that we do not need to get there. Because, as I understand Section
8-21 of Title 10, Congress chose not to occupy the field, so to
speak, and create exclusive jurisdiction, whether it could do so or
not is a matter I understand has been debated by various people.

Senator SPECTER. Where do you derive the conclusion that Con-
gress chose not to occupy the field?

Mr. CHERTOFF. Section 8-21 is entitled, “Jurisdiction of Court
Martial Not Exclusive,” and says, “The provisions of this chapter
conferring jurisdiction upon court martial do not deprive military
commissions, ellipsis, of concurrent jurisdiction with respect to of-
fenders or offenses that by statute or by the law of war may be
tried by military commissions.”

Now that provision was addressed by the Madsen case by the Su-
preme Court at 343 US, at Page 352, where the Court indicated
that that language preserved for such commissions the existing ju-
risdiction which they had over such offenders and offenses.

Senator SPECTER. But, Mr. Chertoff, that case does not involve
the constitutional authority of Congress. When you talk about occu-
pying the field, you are talking about legislative intent to have ex-
clusive control over a subject or whether the States may legislate
or whether there may be other authority, but occupying the field
does not go to constitutional authority. The Constitution is funda-
mental and is not a matter of legislative interpretation as to what
is occupying the field.

Mr. CHERTOFF. I think, to try to be a little more clear, Senator,
what I am saying is that, regardless of how one weighs the debate
over whether the President could authorize these tribunals, even in
the face of an explicit grant of exclusive jurisdiction to the Federal
courts, and I understand there is a debate about that both ways,
and I do not portray myself as an expert in that, the Courts have
interpreted this section as indicating that Congress has not re-
served exclusive jurisdiction over military—

Senator SPECTER. But you are talking about a section of a stat-
ute—

Mr. CHERTOFF. Correct.

Senator SPECTER. You are not talking about a constitutional pro-
vision and the application of occupying the field.

Mr. CHERTOFF. I think what I am suggesting—

Senator SPECTER. Let me just—I think, really, the answer may
be in a little comity back and forth to try to work it out. We want
you to have the authorities you need, but where Congress has said
that the regular rules apply unless it is deemed impracticable, I
think that is what we need to get to.

In your statement where you talk about the need for secrecy, if
there were will be a disclosure of matters, that is a cogent reason
if it comes up in a specific case.

Let me come back to a question which I have broached, but there
was not time, on the Attorney General’s rule establishing deten-
tion. Did the Attorney General meet the statutory requirements for
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an opportunity to comment on his rule? He put it into effect before
it was even published in the Federal Register. Was there compli-
ance with the provisions that there had to be an opportunity, a no-
tice and an opportunity for comment?

Mr. CHERTOFF. Is this the rule with respect to the monitoring of
attorney-client communications?

Senator SPECTER. No, it is the rule with respect to detainees,
which was put into effect, which was written on the 26th, put into
effect on the 29th, and not even published in the Federal Register
until the 31st, without any opportunity for comment. I just want
to know if the Attorney General complied with the applicable law
on that subject.

Mr. CHERTOFF. I have to say, Senator, not being familiar with
the promulgation and the process by which the rule was promul-
gated, I would certainly be happy to get back to you with an an-
swer to that question.

Senator SPECTER. I would appreciate it if you would. The red
light is on, and I know we have to move on. So, if you would pro-
vide that in writing to the Committee, we would appreciate it.

Mr. CHERTOFF. Sure. I would be happy to.

Senator SPECTER. Thank you very much.

Mr. CHERTOFF. Thank you.

Chairman LEAHY. Thank you. Thank you, Senator Specter.

Thank you, Mr. Chertoff.

Mr. CHERTOFF. Thank you, Mr. Chairman.

Chairman LEAHY. If we could bring the next panel up, please.
They have been waiting very, very patiently. We have tried to ac-
commodate the administration and my colleague, Senator Hatch,
by having Mr. Chertoff first, and it was worthwhile.

We will put in the record a number of press accounts and also
leave the record open for any statements of any Senators.

[The prepared statements of Senator Grassley and Senator Thur-
mond follow:]

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR FROM THE STATE OF
Towa

Thank you Mr. Chairman for holding this timely hearing.

The past two and half months since September 11t have been trying times for
all Americans. At the same time, we are a nation united against the terrorist
threat-both at home and abroad-with greater strength and resolve than at any time
in our history. I had a chance to see this first hand during the past Thanksgiving
break in meetings with first responders back home in Iowa. In these meetings with
firefighters, police, emergency and HAZMAT officials, and public health officers,
there was a broad consensus that the battle against terrorism be waged aggres-
sively, but that we do so without sacrificing those principles that make our nation
unique.

That’s why we made every effort to ensure that the antiterrorism proposal sub-
mitted by the Administration and the Department of Justice fit well within the
bounds of the Constitution. After all, these are the values that we hold dear and
what defines us as a nation. Throughout this process, the Attorney General and the
Department of Justice worked with both sides of the aisle to produce a consensus
package that would give our law enforcement community the tools they need to keep
this nation safe against terrorists. That bipartisan package, the USA/PATRIOT Act,
passed overwhelmingly by a vote of 98-1.

Since then, the Administration and the Attorney General have sought to further
strengthen their battle against terrorism with additional law enforcement tools.
Many, including the Chairman, have questioned these initiatives.

I understand and appreciate those concerns. It’s the job of Congress, and this
Committee, in particular, to ask the questions about the appropriateness of these
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policies. So, I'm pleased that we are having this hearing today to make sure that
we appropriately balance the real and pressing need for enhanced national security
after the September 11th attacks with the protection of our civil liberties.

I look forward to today’s testimony.

STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR FROM THE STATE OF SOUTH
CAROLINA

Mr. Chairman:

1 appreciate your concern for the protection of civil liberties while our Nation
fights a war against terrorism. We must not violate our Constitution in the name
of extinguishing terror, or we will endanger the very freedoms that make our coun-
try great. We must not sacrifice our liberties in attempting to bring our enemies
to justice. In our struggle against terrorism, it is important that we protect America
by enacting reasonable and measured law enforcement initiatives that also respect
individual liberties.

The Bush Administration is employing a variety of tools in the fight against ter-
rorism, such as the use of military tribunals and the current detention of suspected
terrorists. Some groups claim that these tools are unconstitutional. However, I be-
lieve that the Bush Administration is pursuing initiatives that are consistent with
the Constitution and do not endanger American freedoms. When exploring the con-
stitutionality of any law enforcement initiative, it is important to ask whether the
proposal is reasonable. I think that these hearings will bring to light the reasonable-
ness of the Administration’s actions.

President Bush’s military order provides for the trial of foreign terrorists by mili-
tary commissions. Not only is the President’s order historically based, but it was
made pursuant to current law. Military commissions are rooted in American history,
from the trial of deserters in the Mexican-American War to the trial of President
Lincoln’s assassins. Moreover, in Ex Parte Quirin, 317 U.S. 1 (1942), the Supreme
Court unanimously upheld President Roosevelt’s use of a military commission to try
Nazi saboteurs during World War II. In addition to historical precedent, Congress
has approved the use of military commissions under the law of war (10 U.S.C.
§821).

It has been suggested that the President does not have authority under 10 U.S.C.
§ 821 because we are not officially in a state of war. However, the murderers who
flew commercial airliners into the World Trade Center towers and the Pentagon per-
petrated nothing less than acts of war. The unimaginable destruction in New York
and the damage done to the symbol of American military power are sobering re-
minders of the acts of war committed by terrorists.

At this moment, American forces are engaged in a war against terrorism. It is
a unique war because al Qaida is a loosely organized group spread throughout many
different countries. In these unique circumstances, it is unreasonable to insist that
an official declaration of war be made because the enemy is a shadowy network of
international terrorists.

Military commissions are also good ideas as a matter of policy. These commissions
would allow for the use of classified information. If such information were easily dis-
closed in a civilian court, intelligence operations could be seriously endangered. Mili-
tary tribunals would also better protect witnesses and other trial participants. Addi-
tionally, more flexible rules would allow for the use of evidence collected during war.
Rules governing the gathering of evidence for use in trial courts in the United
States do not necessarily translate to evidence gathered on the battlefield.

Another action taken by the Bush Administration is the current detention of alien
suspects. While it is important that we release individuals in a timely manner, we
must also take national security concerns into account. In Zadvvdas v. Davis, 121
S. Ct. 2491 (2001), the Supreme Court held that aliens under a final order of re-
moval from the United States may be held for up to six months, and that longer
periods may be justified in certain circumstances. The Court also noted that there
may be special circumstances justifying the detention of especially dangerous indi-
viduals in cases presenting national security implications. In my view, deference
should be given to the executive branch in situations involving national security.
While we should continue. to practice oversight, we should not jump to hasty conclu-
sions. It is important to note that because the terrorist attacks occurred in Sep-
tember, no person has been held for the presumptively reasonable time period of six
months.
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Mr. Chairman, I am pleased that we are carefully considering the President’s ef-
forts to fight terrorism. While I think that much of the criticism directed towards
the Administration is inaccurate, it is important that we fully discuss these issues.
I think that the Administration has done a good job of developing ways to bring ter-
rorists to justice, and I find them to be reasonable tools in the fight against inter-
national terrorism. I hope that my colleagues will join me in supporting the Admin-
istration’s efforts to combat terror.

Chairman LEAHY. We have on the panel former Attorney General
William Barr. Mr. Barr it was, as always, good to be with you last
week. I enjoyed our conversations and a chance to get caught up
on a lot of subjects; and Professor Heymann, who is the former
Deputy Attorney General of the United States and one who has
spent a lot of time in this room before the Committees; former At-
torney General Bell from Duke University; Scott Silliman, who is
no stranger to the members of this Committee. He is the executive
director of the Center on Law, Ethics and National Security, Duke
University; Kate Martin, who is the director of the Center for Na-
tional Security Studies; and Neal Katyal, a visiting professor, Yale
School, who is now a professor of law at my old alma mater,
Georgetown.

Attorney General Barr, if you would like to—first off, I want to
thank all of you for staying. This has been a long morning. Those
of you who have been in the administration know that when we ac-
commodate the requests of the administration and the senior mem-
ber of the President’s party to have an administration witness
come, that they get a chance to go a little longer than we thought.

General Barr, good to have you here.

STATEMENT OF WILLIAM P. BARR, FORMER ATTORNEY
GENERAL OF THE UNITED STATES

Mr. BARR. Thank you, Mr. Chairman, Senator Hatch.

I would like to briefly touch on the legality or the constitu-
tionality of the military tribunal order of the President, and then
recognize that there are really two issues beyond that, and that is
whether it is prudent and advisable in a particular circumstance
to use those procedures or whether greater rights and procedures
should be given, in a particular case, given to a foreign national
who is at war against the United States.

And then, finally, the so-called civil rights concerns, and the un-
derstandable concerns that may emerge if these things were to be
applied to people within the United States.

I think there is no doubt that the President was well within his
constitutional authority to promulgate this order, as his prede-
cessors took similar steps. It is important to recognize we are talk-
ing here about two distinct realms.

There is a fundamental difference between the Government,
when it is acting in a law-enforcement capacity, that is, when it is
acting within the framework of civil society, regulating civil society,
setting up procedures, processes, rights, levels of appeal, and so
forth, the rules of the game within society, and the realm, when
the Government is acting in national defense, that is, when that
society comes under attack by foreign adversaries.

They are wholly different, and the relationship between the Gov-
ernment and the individual changes radically once there is a state
of armed conflict from a foreign or armed adversary. In that case,
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where there is a state of armed conflict, as the Supreme Court has
recognized, we are now dealing with the national defense power of
the United States, the law of war applies and tribunals are part
of the war power.

Whether or not a combatant is engaged in military operations or
has been captured, the relationship between the sovereign Govern-
ment and that individual is the relationship of us exercising na-
tional defense power against that individual. That is what military
tribunals involve, the exercise of military or, that is, the war power
as to those individuals. It is not the judicial power of the United
States.

Now no war need be declared for this power to come into being.
It is an adjunct of any lawful use of force by the Government. And
the Supreme Court and Congress have recognized repeatedly that
the country can exercise its powers of national defense and engage
in armed conflict without a formal declaration of war. And, indeed,
from the very foundation of the Republic, it was recognized, par-
ticularly where the United States is attacked and the President is
responding to attacks, there is no requirement for a declaration of
war for there to be the lawful use of the war power.

The question has been raised whether Congress has to authorize
the use of military tribunals. The answer is obvious. Congress does
not have to authorize it because it is an incident of the war power.
As the Supreme Court has repeatedly said, it is just like the Presi-
dent moving a division from Point A to Point B. It is incident to
the war power just like hearings and subpoenas are incident to the
legislative power, and therefore it does not require any specific au-
thorization.

So, even if there was nothing in the U.S. Code or in the laws,
the Commander-in-Chief could constitute military tribunals to try
cases that arise under the laws of war. But, of course, the fact is
that Congress has sanctioned them and specifically recognized
their jurisdiction in 10 U.S.C. 1821.

Now one of the problems arises because people naturally feel con-
cerned when these tribunals would be used against people in the
United States. I think there seems to be a visceral understanding
that overseas, where we apprehend people on the battlefield, it
does not make much sense to bring them back and try them in our
civil courts for violations of the laws of war, but there seems to be
a concern that, gee, what happens when someone comes into the
United States?

From a legal standpoint, there is no geographical limit to the
principle that when the Government is defending the country and
exercising its war powers against armed foreign nationals who are
waging war against the United States, it does not matter whether
those nationals are overseas or where they have successfully en-
tered the United States.

The last time that an armed adversary came into the United
States abiding by the rules of war was, I think, in 1814, when the
British came in their red coats openly bearing arms. They were not
entitled to our constitutional protections. They are not entitled to
due process. Their rights as combatants come from the laws of war,
not our Constitution.
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The fact that a foreign adversary enters the United States suc-
cessfully does not mean that all of a sudden he becomes invested
with constitutional rights. If he robs a bank, he breaks the civil
order and we proceed against him, he gets the same rights as a cit-
izen. If he is bearing arms against the United States and waging
war against the United States, he gets no right under the Constitu-
tion. His rights arise under the laws of war.

Now here we have a different kind of entry, surreptitious entry
by an enemy, which is itself a violation of the laws of war. They
did not come in uniform, they did not come openly bearing arms,
and they came with the intent of destroying civilian targets. For
the same reason that a uniformed adversary who sets foot in this
country is not entitled to constitutional protections, the same is
true, if not more so, for someone who violates the laws of war by
entering surreptitiously, which the Supreme Court has repeatedly
held and has averted to numerous times.

Nevertheless, that does raise the issue, when you start using
military tribunals against people who are present in the United
States, there may be an understandable concern that, in theory,
this is a device that could be abused and taken too far. The ques-
tion really is, is it being taken too far here, and there is no evi-
dence at all that it is. In fact, we have a very clear objective, events
that establish that this is not being used as a pretext.

We are in a very dangerous situation of unprecedented and kind
of war we are waging. It has to be predicated on the President’s
determination that this is triable, these individuals have com-
mitted violations of the law of war that are traditionally triable in
military tribunals, it applies only to noncitizens, and notwith-
standing some of the hysterical commentary, the Supreme Court
has not been stripped of habeas corpus jurisdiction over individuals
who are in the United States. This language was in President Roo-
sevelt’s executive order. It follows President Roosevelt’s executive
order and Quirin shows that the Supreme Court could exercise ha-
beas corpus to ensure that there was no abuse.

Thank you.

[The prepared statement of Mr. Barr follows:]

STATEMENT OF HON. WILLIAM P. BARR, FORMER ATTORNEY GENERAL OF THE UNITED
STATES

Mr. Chairman, Senator Hatch and the Members of the Committee, I am pleased
to provide my views on the important issues surrounding our response as a Nation
to attacks against our homeland and the continuing national security threat posed
by al Qaeda. By way of background, I have previously served as the Assistant Attor-
ney General, the Deputy Attorney General, and the Attorney General of the United
States. I have also served on the White House staff and at the Central Intelligence
Agency. The views I express today are my own.

President Bush’s decision to authorize the use of military tribunals against mem-
bers of al Qaeda is not only well within his constitutional authority, but is sup-
ported by ample historical precedent and practical common sense. Al Qaeda is an
armed foreign force that is waging war against the United States. In confronting
such an enemy, the President is acting as Commander-in-Chief of our armed
forces—he is exercising the war powers of the United States. Our national goal in
this instance is not the correction, deterrence and rehabilitation of an errant mem-
ber of the body politic; rather, it is the destruction of foreign force that poses a risk
to our national security. It is anomalous to maintain that the President has con-
stitutional authority to order deadly bombing strikes or commando raids against
such an enemy, while at the same time maintaining that, if the enemy surrenders
or is captured, the President is suddenly constrained to follow all the constitutional
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protections applicable to domestic law enforcement. Foreign nationals who are in a
state of armed conflict with the United States do not enjoy the same constitutional
rights as American citizens. Since before the Revolutionary War, it was recognized
that those who violate the laws of war during an armed conflict have the status of
“unlawful belligerents” and are subject to military trial for their offenses. Whether
they pursue their deadly purpose in a training camp in Afghanistan or a flight
school in Florida, al Qaeda members are unlawful belligerents and, under clear Su-
preme Court precedent, are entitled only to treatment consistent with the laws of
war. Having cast their lot by waging war against the United States, they are prop-
erly judged by the laws of war.

1. THE PRESIDENT HAS CONSTITUTIONAL AUTHORITY TO ORDER THE TRIAL OF AL
QAEDA MEMBERS BY MILITARY TRIBUNAL.

On September 11, 2001 this Nation was attacked by a highly-organized foreign
armed force known as “al Qaeda.” The attack cost more American lives and caused
more property damage than the Japanese sneak attack on Pearl Harbor. This same
organization has declared itself at war with the United States and has stated its
intention to use any weapons at its disposal—including weapons of mass destruc-
tion—against both civilian and military targets. Prior to Septemberll, 2001, al
Qaeda acknowledged perpetrating armed attacks on our military personnel, our
naval ships, and our embassies. al Qaeda operatives and their supporters are pres-
ently engaged in the field against our own military forces in Afghanistan. They have
personnel in over 60 countries, where they are undoubtedly poised to attack United
States interests. There can be little doubt that “cells” of this organization remain
in the United States, ready to carry out further attacks.

It is clear that a state of war exists between the United States and al Qaeda. Al
Qaeda has openly proclaimed a war against the United States and has repeatedly
carried out attacks against us. The President, as Commander-in-Chief, is empow-
ered to take whatever steps he deems necessary to destroy this adversary and to
defend the Nation from further attack. As the Supreme Court recognized in The
Prize Cases, 67 U.S. 635, 668 (1862):

If a war be made by the invasion of a foreign nation, the President is not
only authorized but bound to resist force by force. He does not initiate the
war, but is bound to accept the challenge without waiting for any special
legislative authority. And whether the hostile party be a foreign invader,
or States organized in rebellion, it is none the less a war, although the dec-
laration of it be “unilateral.”

In this case, the President’s judgment that a state of armed conflict existed is con-
firmed by the actions both of the Congress and our allies. By its Joint Resolution
of September 18, 2001, Congress recognized that the attacks of September 11t
“render it both necessary and appropriate that the United States exercise its rights
to self-defense. “Authorization for the Use of Military Force, Pub. L. No. 10740, 115
Stat. 224, (2001). Congress authorized the President to “use all necessary and ap-
propriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks that occurred on Sep-
tember 11, 2001, or harbored such organizations or persons, in order to prevent any
future acts of international terrorism against the United States by such nations, or-
ganizations or persons. “Id. § 2(a). The Joint Resolution expressly recites that it con-
stitutes a specific statutory authorization for the use of military force within the
meaning of the War Powers Resolution. Id. § 2(b). Obviously, the President does not
need a joint resolution of Congress to enforce our domestic criminal laws, and those
laws are not generally for the “self-defense” of the Nation. Similarly, our NATO al-
lies have recognized that the attacks of September 11t constitute acts of war by in-
voking the mutual self-defense provisions of Article 5 of the North Atlantic Treaty.!

When the United States is engaged in an armed conflict and exercising its powers
of national defense against a foreign enemy, it is acting in an entirely different
realm than the domestic law enforcement context. The Nation, and all those who
owe her allegiance, are at war with those foreign enemies. That is not an analogy
or a figure of speech—it describes a real legal relationship and one that is fun-
damentally different from the government’s posture when it seeks to enforce domes-
tic law against an errant member of society. When we wage war, the Constitution
does not give foreign enemies rights to invoke against us; rather, it provides us with
the means to defeat and destroy our enemies. As President Lincoln understood, and

1 Article 5 of the North Atlantic Treaty can only be invoked in the case of an “armed attack”
against a NATO member.



64

repeatedly said, maintaining the security of our Union is the sine qua non of all
civild liberties. It is the basis upon which the exercise of all other civil rights de-
pends.

Much of the criticism of the President’s Executive Order authorizing the use of
military tribunals stems from a fundamental confusion between the realm of domes-
tic law enforcement and the realm of military defense of the Nation. This is not a
confusion that has been shared by past Presidents, past Attorneys General, or the
United States Supreme Court. Since the Revolutionary War, this country has used
military tribunals to punish violations of the laws of war by our enemies during
armed conflicts. Congress has consistently confirmed the jurisdiction of these tribu-
nals by statute and the Supreme Court has recognized that military tribunals lie
outside the judicial power and the constitutional norms that must attend a civilian
trial. Military tribunals constitute part of the executive function of the actual pros-
ecution of war—they are an instrument at the President’s disposal as part of the
overall war effort. The President’s decision to use them in our war against al Qaeda
is supported by historical precedent, Supreme Court decisions, and common sense.

American history is replete with examples of the use of military tribunals to try
foreign combatants for violations of the laws of war. The legitimacy of their use does
not depend upon the nature of the armed conflict, whether a formal declaration of
war has been made, or whether the unlawful belligerent committed the violation
here or abroad. Thus, in 1780, George Washington appointed a “Board of Commis-
sioned Officers” to try Major John Andre, a British spy who was accused of receiving
strategic information from Benedict Arnold. In 1818, then-General Andrew Jackson
ordered two British citizens tried by a military tribunal for inciting Seminole Indian
attacks against American civilians in Georgia. Military tribunals were used exten-
sively during the Civil War to try confederate soldiers and spies who acted out of
uniform to attack Union ships or industrial plants. See Ex Parte Quirin, 317 U.S.
1, 31 n. 9 (1942) (listing examples). Indeed, a military tribunal, known as the
Hunter Commission, was empanelled to try those responsible for the assassination
of President Lincoln. In opining on the constitutionality of such a commission, Attor-
ney General Speed wrote: “The commander of an army in time of war has the same
power to organize military tribunals and execute their judgments that he has to set
his squadrons in the field and fight battles. His authority in each case is from the
law and usage of war. “11 U.S. Op. Atty. Gen. 297, 305 (1865). He further opined
that the laws of war provided for military trials for “secret participants in hos-
tilities, such as banditti, guerillas, spies, etc. “Id. at 307.2 Attorney General opinions
have also recognized that military tribunals could be used to try Indians for crimes
against civilians where a state of open hostility between an Indian tribe and the
United States existed. See, e.g., 14 U.S. Op. Atty. Gen. 249 (1873) (Modoc Indian
prisoners accused of crimes against civilians during hostilities with the United
States could be tried by military tribunal). See also 13 U.S. Op. Atty. Gen. 470, 471
(1871) (noting that war need not be “formally proclaimed” for the laws of war to
apply to military engagements with Indian tribes).

The most recent and most apt example of the use of military tribunals is the trial
of the eight Nazi saboteurs that took place before seven military officers here in
Washington, D. C. in July of 1942. These foreign operatives were trained in what
the Supreme Court referred to as a “sabotage school” near Berlin. Ex Parte Quirin,
317 U.S. at 21. They entered the United States surreptitiously, moved about in civil-
ian dress, and were trained and equipped to attack civilian targets such as roads,
bridges and industrial plants. They were initially arrested and detained by civilian
authorities. President Roosevelt determined that they should be tried for violations
of the laws of war before a special military commission, composed of seven United
States army officers.

In Ex Parte Quirin, a unanimous Supreme Court upheld the jurisdiction of the
military commission to try these individuals for violations of the laws of war. Echo-
ing Attorney General Speed, the Supreme Court found that the military tribunal
was “an important incident to the conduct of war,” that allowed the President “to
seize and subject to disciplinary measures those enemies who in their attempt to
thwart or impede our military effort have violated the law of war.” 317 U.S. at 28—

2 Attorney General Speed’s opinion has stood the test of time. Recently, a federal district court
rejected a challenge to the jurisdiction of the Hunter Commission in reviewing the denial of a
request to correct military records pertaining to Dr. Samuel Mudd, the medical doctor who aided
John Wilkes Booth and David Herold after the assassination. See Mudd v. Caldera, 134 F. Supp.
2d 138 (D.D.C. 2001). Relying upon the Supreme Court’s Quirin decision, the district court
found that “persons such as spies or combatants not wearing uniforms or in disguise, who may
come secretly across enemy lines for the purpose of robbing, killing or destroying bridges, roads,
}:Znals, Ztc.,” are “unlawful belligerents” subject to military trial for violations of the laws of war.

. at 145.
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29. Thus, these tribunals were part and parcel of the Commander-in-Chief’s prosecu-
tion of the war effort. The Supreme Court held that military tribunals were not an
exercise of the judicial power conferred by Article III of the Constitution, and there-
fore were not subject to constraints imposed upon civilian criminal process by the
Fifth and Sixth Amendments. Id. at 38-39. The Court noted that unlawful belliger-
ents had been subject to military trial since before the framing of the Constitution,
and that Congress had authorized the trial of alien spies by military tribunal short-
ly after the adoption of the Constitution. Id. at 41. The Supreme Court also noted
that anomaly that would be created by a contrary ruling—our own soldiers would
be subject to military trial for violations of the laws of war while enemy aliens
charged with such violations would receive all the constitutional protections of a ci-
vilian trial. Id. at 44.3

The Supreme Court’s ruling in Quirin makes clear that unlawful belligerents can-
not invoke the constitutional guarantees applicable to a civilian trial and are not
entitled to judicial review of the results of a military tribunal. Indeed, Quirin re-
served the issue whether unlawful belligerents were entitled to a trial at all before
the President could subject them to “disciplinary measures. “Id. at 47. Qurin’s hold-
ing does not turn on location within or outside the United States, the potential ap-
plicability of civilian crimes, the availability of civilian courts, or even the citizen-
ship of the individuals involved. Rather, Quirin turns entirely on status as “unlaw-
ful combatants” under the laws of war. It is this status that entitles the President
to exercise military power against such persons—including the use of military tribu-
nals.

Nor need we examine the issue reserved in Quirin of the Executive’s authority
to establish military tribunals absent legislative mandate. Congress has authorized
the use of military tribunals consistent with the laws of war in the Uniform Code
of Military Justice. Title 10, United States Code, Section 821, provides that: “The
provisions of this chapter conferring jurisdiction upon courts-martial do not deprive
military commissions, provost courts, or other military tribunals of concurrent juris-
diction with respect to offenders or offenses that by statute or by the law of war
may be tried by military commissions, provost courts, or other military tribunals.”
The President is also given authority to prescribe the rules for all military tribunals,
including “pretrial, trial, and post-trial procedures” and “modes of proof.” See 10
U.S. C. §836. In Application of Yamashita, 327 U.S. 1, 7-8 (1946), the Supreme
Court held that, by enacting the precursors to these provisions in the Articles of
War, Congress had “sanction[ed] trial of enemy combatants for violations of the laws
of war by military commission,” and had “adopted the system of military common
law applied by military tribunals.”

The President’s judgment that members of al Qaeda and those who knowingly
give them aid and comfort are subject to military justice is clearly supported by the
facts and the law in this case. The very raison d’etre of al Qaeda is to violate the
laws of war by targeting innocent civilians in order to create a state of terror. As
the Supreme Court noted in Quirin, never in the history of our Nation have foreign
enemies who infiltrated our territory been accorded the status of civilian defendants
with all the rights enjoyed by citizens of the United States. See 317 U.S. at 42 (“It
has not hitherto been challenged, and, so far as we are advised, it has never been
suggested in the very extensive literature of the subject that an alien spy, in time
of war, could not be tried by military tribunal without a jury.”) (footnote omitted).
If armed al Qaeda members had made a military landing on Manhattan Island and
began attacking civilians, few would argue that they were not combatants subject
to the laws of war. How does the fact that they instead infiltrated the United States
surreptitiously with the same evil purpose somehow give them greater constitutional
rights? By such logic, Nazi war criminals could have avoided military justice simply
by sneaking into the United States and invoking their “right” to a jury trial in civil-
ian court.

2. DOMESTIC CRIMINAL JUSTICE PROCEDURES WILL FRUSTRATE OUR FIGHT AGAINST
AL QAEDA.

In addition to its sound constitutional and statutory basis, the President’s Execu-
tive Order establishing the option of military tribunals makes good sense. It will
allow for a more effective response to the al Qaeda threat, while at the same time

3In Quirin, the Supreme Court reserved the constitutional issues of whether the President
needed any legislative authorization to empanel military tribunals, see 317 U.S. at 29, and
whether Congress could “restrict the power of the Commander in Chief to deal with enemy bel-
ligerents,” id. at 47, because it found that Congress had approved the use of military tribuanals
in the Articles of War.
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not insisting upon the application of constitutional and statutory rights in a context
where they are inapposite and where their wooden application could lead to their
erosion.

The constitutional protections applicable to a domestic criminal trial, such as trial
by jury in the district where the crime occurred, the right a grand jury indictment,
and the right to confront and cross examine witnesses are designed to protect our
citizenry from the power of government. They have no logical application to the ex-
ercise of military power to protect our citizenry and our government from an exter-
nal foe. Indeed, these rights can be exploited by a foreign enemy to learn about our
defenses and intelligence methods and make future attacks more likely to succeed.

Civilian criminal defendants have the right to obtain any statements they have
made that are recorded by the government (including electronic surveillance tapes),
see Fed. R. Crim. P. 16, prior written statements of government witnesses who tes-
tify at trial, see 18 U.S.C. §3500, and any material that might impeach the credi-
bility of government witnesses. See Giglio v. United States, 405 U.S. 150 (1972).
These rights are inimical to the successful confrontation of a foreign foe. Indeed, one
of the key factors in the success of the attacks of September 11t was the operational
security practiced by the al Qaeda members in the United States. Information dis-
closed during civilian trials regarding our law enforcement techniques and capabili-
ties could assist al Qaeda in evading detection in future attacks. Moreover, a public
trial can be used by civilian criminal defendants to practice what is known as
“graymail. “The defense claims the necessity of revealing national security informa-
tion during the trial, thus gaining significant leverage over the prosecution. We
ahmald not even allow the possibility for such an occurrence in our pursuit of al

aeda.

Civilian criminal defendants have the right to challenge the seizure of evidence
under the Fourth Amendment. They can also challenge the authenticity of physical
evidence by demanding that a chain of custody be established. These rules cannot
logically be applied to “evidence” uncovered in a military theater such as Afghani-
stan. Our military forces are rightly concerned with winning the war—not securing
crime scenes and careful documentation of chains of custody.

Finally, civilian trials in this context are not safe for grand jurors, judge, petit
jurors or civilian witnesses. In the aftermath of these attacks and our military re-
sponse, a prolonged civil trial would make the federal courthouse itself and all trial
participants clear targets for al Qaeda reprisals. Military trials held on military in-
stallations—whether here or abroad—will be safer for all concerned.

In closing on this issue, let me say that all power is subject to abuse. But neither
our constitutional law nor our policy toward terrorism should be made by parade
of horribles. The President has limited the application of his order to foreign nation-
als who: 1) are al Qaeda members; 2) commit acts of international terrorism against
the United States; or 3) knowingly aid and abet acts of international terrorism
against the United States. As cases like Quirin and Yamashita make clear, the writ
of habeas corpus is always available to test the jurisdiction of military tribunals in
Article III courts. Moreover, our courts martial and military tribunals have a long
history of rendering impartial justice. Many Nazi and Japanese combatants were ac-
quitted of war crimes by military tribunals. The President’s Executive Order prom-
ises “full and fair trials” under procedures to be promulgated by the Secretary of
Defense. I have no doubt those procedures will, consistent with 10 U.S.C. § 836, in-
corporate as many aspects of civilian procedure are practicable under the cir-
cumstances. We should not pass judgment on these military tribunals until they
themselves are allowed to operate and pass judgment. We insult our military by
comparing these tribunals to those established by foreign dictators or by slighting
them as “Kangaroo courts” before they have even been convened.

3. THE ATTORNEY GENERAL MAY LAWFULLY WITHHOLD OPERATIONAL AND OTHER
DETAILS REGARDING AN ONGOING CRIMINAL INVESTIGATION.

The Committee has also expressed some concern over the fact that the Depart-
ment of Justice has declined to release statistical data regarding its continuing in-
vestigation into al Qaeda activities and operatives here at home. In my view, this
criticism is unfounded. The Sixth Amendment guarantees a criminal defendant “a
speedy and public trial. “In addition, the Supreme Court has found that the public
has a common law and First Amendment right to access to proceedings central to
the criminal process, such as pretrial hearings. See generally Richmond Newspapers
v. Virginia, 448 U.S. 555 (1980). These rights have never been interpreted to extend
to operation details of the investigative stage of criminal law enforcement. Our laws
provide for strict secrecy of grand jury proceedings, both for the protection of indi-
viduals called before the grand jury and the integrity of the government’s investiga-
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tion. See Fed. R. Crim. P. 6(e). Affidavits in support of arrest and material witness
warrants as well as indictments are often filed with the court under seal in cases
where they may contain information that could compromise ongoing criminal inves-
tigations. In its Exemption 7, the Freedom of Information Act expressly recognizes
that information that “could reasonably be expected to interfere with enforcement
proceedings,” including compromising confidential sources or law enforcement “tech-
niques or procedures” is exempt from public disclosure. See 5 U.S.C. §552(b)(7).

That is undoubtedly the case here. Information about who is presently detained
by the government, when and where they were arrested, their citizenship and like
information could be of great value to criminal associates who remain free. First,
it would provide al Qaeda with information regarding what “cells” or operations
have been compromised and which “cells” or operations are still intact. Equally dan-
gerous, it could allow al Qaeda to extrapolate the kind of criteria and sources of in-
formation law enforcement was employing in attempting to locate al Qaeda
operatives and thereby tailor their activities to avoid further detection. These are
exactly the kinds of harms that FOIA Exemption 7 is designed to protect against.

Finally, as Attorney General Ashcroft has noted, there may be significant privacy
and even due process concerns with the wholesale release of the names of those de-
tained in this investigation. A government “blacklist” naming individuals suspected
of connections with al Qaeda could seriously affect the reputation, employment pros-
pects, and even physical safety of the individuals involved. Moreover, such a list
would be compiled based upon mere suspicion, without an opportunity for those
named to marshal evidence of their innocence of the charge. Cf. Joint Anti-Fascist
Refugee Comm. v. McGrath, 341 U.S. 123 (1951). For these reasons, I believe the
Department of Justice has acted properly in refusing to release operational and sta-
tistical information that could compromise ongoing law enforcement operations and
violate the rights of the individuals involved.

4. THE ATTORNEY GENERAL’S INTERIM RULE AUTHORIZING THE MONITORING OF AT-
TORNEY CLIENT COMMUNICATIONS IN LIMITED CIRCUMSTANCES IS CONSTITUTIONAL.

In my view, the Attorney General’s rule regarding the monitoring of attorney-cli-
ent communications, given the limited and unique circumstances to which it applies,
is constitutional under the analysis set out by the Supreme Court in Weatherford
v. Bursey, 429 U.S. 545 (1977). Three factors lead me to this conclusion. First, the
monitoring is undertaken for the lawful purpose of frustrating further criminal ac-
tivity that threatens innocent human life. The Supreme Court has recognized that
this is a legitimate law enforcement interest that must be balanced against Fifth
and Sixth Amendment rights. See New York v. Quarles, 467 U.S. 649 (1984) (recog-
nizing “public safety” exception to Fifth Amendment requirement of Miranda warn-
ings). Second, as in Bursey itself, the prosecution team will not learn of any con-
versation regarding legal strategy that might prejudice the defendant or benefit the
government. See Bursey, 429 U.S. at 557-58 (holding that unless there was “a real-
istic possibility of injury to Bursey or benefit to the State, their can be no Sixth
Amendment violation”). Third, the requirement that both the detainee and his attor-
ney receive notice of the monitoring eliminates the need for prior judicial interven-
tion under the doctrine of “implied consent. “See, e.g., McMorris v. Alioto, 567 F.
2d 897, 900-01 (9th Cir. 1978 (Kennedy, J.) (applying doctrine of implied consent
to searches of persons entering a federal courthouse).

The Attorney General has carefully limited his rule to prisoners who are already
under Special Administrative Measures, see 28 C.F.R. §501. 3(a), and for whom he
further finds there is “reasonable suspicion exists to believe” that attorney client
communications may be used to “facilitate acts of terrorism. “Id. §501. 3(d). The At-
torney General has indicated that he will interpret the term “reasonable suspicion,”
as the Supreme Court has in the case of police stops, see Terry v. Ohio, 392 U.S.
1, 27-28 (1968), to require objective facts from which a reasonable person could
draw an inference that criminal activity was afoot.

This rule is a necessary prophylactic measure designed to allow the Attorney Gen-
eral to take appropriate action in the face of the kind of massive danger to innocent
human life posed by attacks such as those perpetrated on September 11t. Faced
with this kind of threat, we cannot require the Attorney General to prove to a court
that the attorney client privilege has already been abused to further criminal activ-
ity. By the time the Attorney General has marshaled such facts and presented them
to a court, it could well be too late. In these unique circumstances, where law en-
forcement acts not to gather evidence but to prevent an imminent and potentially
devastating public harm, it is appropriate that the Attorney General make the ini-
tial determination without judicial intervention. Because both the detainee and his
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attorney are given notice of the monitoring, they may challenge the Attorney Gen-
eral’s actions in federal court after the fact.

CONCLUSION

The actions of the President and the Attorney General have, in my view, been
measured and prudent in light of the threat to American lives and liberty posed by
al Qaeda. Our Constitutional scheme contemplates that the powers and duties of the
Executive Branch of government will expand in a time of national crisis or armed
conflict. The swiftness and unity of purpose with which the Executive can act to de-
feat foreign threats to our liberty has proven an indispensable bulwark in securing
our freedoms throughout our history. In perilous times, as the Framers envisioned,
it has been both the energy and wisdom of a strong Chief Executive (uniquely ac-
countable to all the people) that has ultimately protected our liberty, not under-
mined it. We owe our freedoms today in no small measure to the decisive actions
of Abraham Lincoln and Franklin Roosevelt, taken in the face exigent danger. In
the current circumstances, the real threat to domestic liberties is the artificial re-
striction of our powers of national defense by gratuitously expanding constitutional
guarantees beyond their intended office. I have every confidence that the President
and the Attorney General will protect our Nation and the liberties we hold dear.
I welcome the Committee’s questions.

Chairman LEAHY. I have always enjoyed having your testimony.
I hate to be a bit of a bear on the light. Unfortunately, we have
other constraints that require that.

Mr. Heymann?

STATEMENT PHILIP B. HEYMANN, JAMES BARR AMES
PROFESSOR OF LAW, HARVARD LAW SCHOOL

Mr. HEYMANN. How long would you like me to restrict myself to,
Senator Leahy? Seriously.

Chairman LEAHY. I thought the panel had been told 5 minutes.

Mr. HEYMANN. Five minutes is just fine.

I would like to explain that I think of myself here and I would
like to speak today as a terrorism expert whose book is doing sur-
prisingly well since September 11th. I don’t want to focus on the
constitutional issues because you have lots of other people to focus
on them. I don’t agree with Mr. Barr. And I would like to say as
to that only that when asked what was the nearest precedent,
Mike Chertoff said Ex Parte Quirin. Ex Parte Quirin is a case
about eight identified people, indisputably Nazis, indisputably from
Germany, sent to a military trial, a single military trial, on the
charges of espionage, being behind enemy lines without uniform,
which had been traditional since the Revolutionary War. Very tra-
ditional.

It is a long way to go from that to an order that covers 20 million
people in the United States, lasts forever, covers any act of ter-
rorism, whether connected to Al Qaeda or not, covers any aiding,
abetting, or conspiracy towards any act of terrorism, covers har-
boring anybody who aided or abetted ever in the past somebody
who ever in the past was a terrorist, and forever henceforth. That
is a long way from Ex Parte Quirin, so I don’t share Mr. Barr’s con-
fidence that the Supreme Court will sustain that order.

Let me go to the policies of counterterrorism. The first lesson
there that everybody who has studied terrorism learns is a military
lesson, and that is, after you get your gun, try very hard not to
shoot yourself in the foot. Or if you are going to bomb the enemy,
try not to bomb friendly forces at the same time.
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The President’s order on military detention, the military order
which authorizes both detention and military tribunals, shoots us
in the foot in a major way for no good reason.

I have to step back for one second. I feel a little bit like there
are two totally different orders being discussed. Most of the hearing
before the Committee was a discussion with Mr. Chertoff of the
handling—nobody limited it this way, but in the back of our minds
was—the handling of Al Qaeda terrorists seized in Afghanistan,
where there are no courts, and subject to military trial there, and,
indeed, as Mr. Chertoff said he hoped, subject to very fair trials
under regulations that we have not yet seen by the Department of
Defense. The trials, he suggested, may very well be public, al-
though keeping them private is probably the primary purpose of
having military tribunals in this case.

The order I am talking about doesn’t have to do with a handful
of people or 20 people or 40 people in Afghanistan. It covers 20 mil-
lion people living in the United States, most of whom—15 million
of whom—are legal residents, and their children. It says that there
can be indefinte detention or a military tribural whenever the
President suspects that one of this multitude is or may have been
a terrorist in the past or has aided or harbored a past or present
terrorist. And it makes those consequencies possible whether the
terrorism involved was a large terrorist event or a trivial terrorist
event—and there are terrorist events as trivial as the September
11th occasion was massive and horrible.

Whenever that takes place, the President has the extraordinary
power have described. Mr. Chertoff assures us the President won’t
exercise the power wrongly. I believe he will do his best. But I
don’t think the Constitution gave the President there powers—and
I don’t think the President can take it and I don’t think Congress
should give them to President when their reach is to any of 20 mil-
lion people in the United States, plus anyone else outside the
United States, whom he reasonably suspects falls in those cat-
egories. A secret trial before three colonels sounds to much like
Paraguay in the 1970’s. We don’t know whether there is to be proof
beyond a reasonable doubt. We don’t know whether all the evidence
that the colonels see will be made available to the defense. You
don’t do that if you are interested in effective counterterroris un-
less there is a real necessity. There is lots of evidence that it is not
necessary.

Now, number one, Britain hasn’t found it necessary to do without
judges. Germany didn’t find it necessary to do without judges. Italy
had a terrorist group, the Red Brigades, that numbered fully as
many as Al Qaeda, and it was all in Italy. It didn’t find it nec-
essary to do without judges. We are the first ones to find it nec-
essary to do without judges.

What I think the Congress must do, what I think is the only in-
telligent thing to be done, is to look at both the benefits and the
costs of what is being proposed. There are two powers the Presi-
dent wants over every non-citizen he suspects aiding, other having
aided, any form of terrorism. The first is indefinite detention. Sen-
ator Hatch made the point earlier today that everybody who is now
detained is detained either as a violator of immigration laws or as
somebody arrested for a crime. It is a reassuring point until you
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realize that the President’s order gives the Secretary of Defense
power to detain anybody, without any of those protections. Second,
also gives the military the power to try anyone in this cateory be-
fore military tribunals without well-specified law because there is
no law of war at the moment on terrorism.

Well, what is the case for it? Now, my successor as head of the
Criminal Division, Michael Chertoff, in remarkably honest and
straightforward testimony, insisted that these matters could be
tried properly before civilian courts. The United States has suc-
ceeded in every terrorist case, that it had to. We have extra-terri-
torial statutes. We have the Classified Information Protection Act.
We have the Foreign Intelligence Surveillance Act. We have ways
of protecting witnesses. It is very hard to imagine why we wouldn’t
be able to try in our federal courts any of those 20 million people
now living in the United States.

Michael Chertoff was arguing, well, maybe you should, maybe
you shouldn’t, the President should decide. The costs are immense:
the foreign policy costs, the sense of insecurity of people who aren’t
citizens of the United States, the sense of insecurity of citizens who
know that Ex Parte Quirin allows exactly the same thing to be
done—by a Presidential order for citizens. Being unnecessary in
light of the proven capacities of our prosecutors, courts, and law,
the proposal has no compensating benefits.

I have 12 other points. Please get them out of my paper.

[The prepared statement of Mr. Heymann follows:]

STATEMENT OF DR. PHILIP B. HEYMANN, JAMES BARR AMES PROFESSOR OF LAW,
HARVARD LAW SCHOOL

Mr. Chairman, Members of the Committee:

I am pleased to testify because the Committee is reviewing what I regard as one
of the clearest mistakes and one of the most dangerous claims of executive power
in the almost fifty years that I have been in and out of government. I do not say
that as a civil libertarian; I have always considered public safety to be fully as rel-
evant as democratic traditions when they really are in conflict. So my advice to
members of your staff and the House Judiciary staff on the Administration’s bill re-
vised as the PATRIOT statute, was that, with some exceptions, the provisions were
reasonable and often overdue. I do not have the same reaction to the President’s
order on military trials.!

At the same time I reject as “knee-jerk” the security reactions of columnists such
as George Will or the law professors he quotes, including my good friend and ad-
mired colleague, Larry Tribe.2 They are at least as dangerous as the thoughtless
objections of those on the opposite side. I have personally seen and studied the ef-
fects of military courts in Guatemala where I later worked, and in Argentina, Para-
guay, and the People’s Republic of China. I have seen the fear and hatred they en-
gender in a population and compared that to the immense appreciation and respect
both our military and our courts have long enjoyed. I have watched the strained
identification with us that the leaders of Zimbabwe and Egypt have based on our
“shared” recourse to military courts, a step rejected by Britain, France, Germany,
and Italy when they were under sustained terrorist attacks. (See Appendix A.)
Knee-jerk reactions are no safer on one side of these issues than on the other.

We have a deep tradition—expressed powerfully in the Declaration of Independ-
ence—of confining military courts and secret proceedings to as small an area of ne-
cessity as possible.3 Only in the following circumstances have our courts allowed

1Military Order of November 13, 2001—Detention, Treatment, and Trial of Certain Non-Citi-
zens in the War Against Terrorism, 66 Fed. Reg. 57,831 (November 16, 2001).

2George F. Will, Trials and Terrorists, WASHINGTON POST, Nov. 22, 2001, at A47.

3The Declaration of Independence notes: “The history of the present King of Great Britain
is a history of repeated injuries and usurpations, all having in direct object the establishment
of an absolute tyranny over these states. To prove this, let facts be submitted to a candid world.”
THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). “[The King] has affected to
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military tribunals to try citizens and aliens alike: where in a wartime situation
there are no operable civilian courts; where, before peace is declared, there is to be
a trial of wartime atrocities against the internationally recognized laws of war;
where spies attached to a belligerent nation have been caught behind our lines. In
all other situations they have refused, in inspired language, to depart from a legal
tradition so old, so important, and so much a part of what we stand for.

There is, in short, a high Constitutional presumption of civilian trials, except in
a few identified situations during quite traditional wars, recognized as such by the
Congress, where we could lose our freedoms to another nation. I will not argue
today whether a war on many forms of terrorism continuing until this century-long
modern phenomenon is ended will, unlike a war on the murderous Colombian car-
tels or the Mafia, qualify as a war for the Supreme Court’s jurisprudence on mili-
tary trials. I doubt it. In any event, the detention provisions of the same Presi-
dential order clearly do not satisfy the specified Constitution criteria for extra-judi-
cial detention: “invasion or rebellion” leading Congress to suspend habeas corpus.

I don’t need the heavy presumption, captured by Jefferson in the Declaration of
Independence, to make my case. Nor need I refer to the last six words of the pledge
of allegiance. Like almost everyone else who has studied how nations have handled
terrorism, I ask only that the government consider and specify openly what are the
costs and benefits of any change in democratic traditions it proposes. If Attorney
General Ashcroft or President Bush had done this with regard to the importance
and scope of their prospective change from civilian courts to secret military tribu-
nals, the public would not accept the change. Certainly the Congress would not
agree to it.

(Ifet me review the benefits, costs, and inflammatory breadth of the President’s
order.

The benefits. The proposal will help solve whatever problem remains after more
than two decades of legislation and proud law enforcement experience in dealing
with the difficulties of civilian trials of terrorists and spies. The Congress has
passed “extra-territorial” criminal statutes that apply stern measures to terrorism
committed abroad against Americans.4 It has passed statutes allowing special elec-
tronic and physical searches of spies and terrorists from other countries and has
just extended, in a very sensible way, their scope.5> Two decades ago I helped author
a statute to allow trials while protecting national secrets.® The intelligence inves-
tigators and prosecutors have used it with immense success. We have decades of ex-
perience in protecting witnesses. There is precedent, from the United Kingdom, that
allows the conviction, as a conspirator or accomplice, of someone who has aided ter-
rorists without proof that he had to know of the specific crime.” We have on several
occasions flown back to the U.S. for trial terrorists arrested by U.S. intelligence or
law enforcement half-way around the world.® In our courts there is no available ex-
clusionary rule or other defense for a non-American searched or captured abroad,
even if the search or arrest did not comply with the requirements of the Fourth (or
any other) Amendment for searches and seizures in the United States.?

Using these well-developed capacities, we have had remarkable success in trying
and convicting the terrorists responsible for the bombings of the World Trade Center
in 1993 and our embassies in Kenya and Tanzania. I have a hard time thinking
of the prosecutorial benefits of military tribunals over civilian tribunals so fully em-
powered as ours, except that the military tribunals could, by selection or message
from higher authority, use their secrecy, their lesser burden of proof, and the possi-
bility of conviction by a two/thirds vote to convict without even the evidence that
a jury of angry, patriotic Americans would demand.

The costs. What then are the costs of authorizing for all non-citizens indefinite de-
tention without trial or, alternatively, a secret military trial with secret or untested
evidence before a military panel chosen and evaluated by their commander, without

render the military independent of, and superior to, the civil power.” Id. at para 14. “He has
made judges dependent on his will alone, for the tenure of their offices, and the amount of pay-
ment of their salaries.” Id. at para. 11.
b‘*E.%.), Hostage Taking Act, 18 U.S.C. §50 U.S.C. §§2331-2332 (2001) (killing of U.S. citizens

abroad).

5Foreign Intelligence Surveillance Act, 50 U.S.C. §§ 1801—1811 (2001).

6 Classified Information Procedures Act 18 U.S.C. §§1-16 (2001).

7 Director of Public Prosecutions for Northern Ireland v. Maxwell, [1978] 3 All E.R. 1140. See
also Regma v. Bainbridge [1960] 1 Q.B. 129.

E.g., U.S. v. Yunis, 924F.2d 1086, 1089 (D.C. Cir. 1991); Christopher Drew, FBI Captures
Lebanese Hijacking Suspect at Sea, CHICAGO TRIBUNE, Sept 18, 1987, at 1.; Christopher
John Farley et al., Going Without a Prayer: An Inside Look at How the FBI and CIA Nabbed
an Infamous Suspect After a Global, Four-Year Manhunt, TIME, June 30, 1997, at 34.

9U.S. v. Verdugo-Urguides, 494 U.S. 259 (1990); U.S.
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judicial review of the adequacy of the evidence. To these must be added a possible
death sentence for any of about 18 million non-citizens living in the United States
(about one-third of whom may have violated their terms of entry)1® whenever the
executive decides they have engaged, or are engaged, in terrorism related or unre-
lated to al Qaeda. I will list only a dozen such costs.

(1) The authorization claims the critical powers—executive detention
unreviewable in any court and secret military trials—of a police state, at the
unreviewed discretion of the executive, over millions of individuals lawfully living
in the United States, based on an unreviewed suspicion of unidentified forms of sup-
port of undefined political violence with an unspecific international connection. In
doing so it will undermine the support and loyalty of many millions here in the U.S.
and their relatives abroad.!! At the same time 1t will stifle speech and legitimate
dissent among those covered.

(2) If sustained by Congress and the courts, it would create a precedent very like-
ly to be applicable to citizens. The Supreme Court declined to draw any distinction
between citizens and aliens in Ex Parte Quirin. The “military order” itself is careful
to preserve the “lawful authority of the Secretary of Defense. . .to detain or try any
person. . .not subject to this order.”

(3) It relegates the Congress as well as the courts to a position of impotence in
addressing one of the most fundamental questions about how much of our demo-
cratic tradition we will preserve. Nothing in the joint resolution of September 18,
2001, that authorized the use of “necessary and appropriate” force, remotely con-
siders (approves or rejects) military detention and secret trials in the United
States.12

(4) Tt deprives the U.S. of its historic claim of moral leadership among the world’s
nations in matters of fairness to individuals, leaving us in the position of encour-
aging the outrages of dictators like President Mugabe.13 It will make more difficult
future efforts at military coalition-building.

(5) It has denied us, and will deny us, the benefits of legal cooperation with our
closest allies in the form of extradition and mutual legal assistance.14

(6) It will create resentment, fear, and suspicion of the military, our most re-
spected profession, undoing much of the benefits of more than a century during
which the Posse Comitatus Act has protected the military from public fear and re-
sentment.15

(7) It will end a twenty-year successful effort to win respect and trust for a long-
ridiculed military justice system.

(8) It undermines public confidence in the ability of our law enforcement to handle
cases of international terrorism—confidence hard-earned with the patient, intel-
ligent legislative help of the U.S. Congress.

(9) It will leave lasting doubts about the honesty of convictions in the wake of se-
cret trials with secret evidence.16

(10) It will teach American children, particularly the children of immigrants, that
this is not a nation “with liberty and justice for all.”

(11) If we are at “war,” the President’s order directly conflicts with our obligations
under Article 102 of the Geneva Convention on Prisoners of War that requires trials
of prisoners of war, even for war crimes, only under “the same procedure” as we
use in Courts Martial of our own soldiers.1?

10The 200 census counted 28.4 million foreign-born residents of whom 37.4% were citizens.
We had 24 million vists from tourists in 1999 plus 6.5 students, business, and worker visits.

11 Greg Winter, Some Mideast Immigrants, Shaken, Ponder Leavmg U.S., N.Y. TIMES, Nov.
23, 2001, available at www. nytimes.com: Jodi Wilgoren, Swept Up in a Dragnet Hundreds Sit
in Custody and Ask, Why?’, N.Y. TIMES, Nov. 25, 2001, available at www.nytimes.com.

12Unlike the mlhtary order,” the joint resolution is also limited to those thought to be in-
volved with the attacks of September 11th,

13 Fred Hiatt, Democracy: Our Best Defense, WASHINGTON POST, Nov. 19, 2001, at A21.

14Sam Dillon & Donald G. McNeil, Jr., A Nation Challenged: The Legal Front; Spain Sets
Hurdles for Extractions, N.Y. TIMES, Nov. 24, 2001, at Al.; William Safire, Essay: Kangaroo
Curts, N.Y. TIMES, Nov. 26, 2001, at A17.

15 Posse Comitatus Act, 18 U.S.C. § 1385 (2001).

16 C.f. Boris I. Bittker, The World War II German Saboteurs/Case and Writ of Certiorari be-
fore judgment by the Court of Appeals: A Tale of None Pro Tone Jurisdiction, 14 Const. Com-
mentary 431, 451 nl. (1997) (citing Eugene Rachlis, They Came to Kill: The Story of Eight Nazi
Saboteurs in America (Random House, 1961, 156-159)). In 1942, eight Nazi Saboteurs were ar-
rested on U.S. soil and tried before a Military Commission. The FBI attributed the unmasking
of the Saboteurs to the extraordinary sleuthing of its agents althought the proximate cause of
the capture was the defection of one of the saboteurs.

17For a Court Martial, as well as for any other properly authorized military tribunal, he is
directed—Dby the very statute on which the claimed authority for the “military order” of Novem-
ber 13, 2001 is based—to “apply the principles of law and the rules of evidence generally recog-
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(12) Unless a secret military tribunal whose personnel are chosen and later evalu-
ated by the executive is an “independent and impartial tribunal,” it also violates Ar-
ticle 14 of another treaty we have signed and ratified (The International Covenant
on Civil and Political Rights). A non-independent tribunal is legal only if the Presi-
dent determines and announces that we are in a situation “which threatens the life
of the nation.” 18

The drafting. Bypassing Congressional and judicial review, the order is drafted
with an appalling carelessness as to its over-broad scope. Most citizens and com-
mentators think that it applies only to military or terrorist leaders captured abroad
who have violated the laws of war. At the President’s discretion:

1. It applies within the Unites States to 18 million non-citizens and it applies
throughout the world to the citizens of every nation.

2. It applies to acts committed decades ago and to persons only remotely con-
nected to those acts.

3. It allows indefinite discretionary detention without plans for any trial, even be-
fore a military tribunal.

4. Tt attempts to suspend habeas corpus without Congressional action or compli-
ance with the Constitutional requirements of “invasion or rebellion.”

5. It has many applications the Supreme Court will not permit under the Court’s
requirement, where civil courts can operate, of a violation of the law of war. For
example, harboring an ex-terrorist is not a violation of the law of war (or else our
officials who have hosted leaders of other nations who fall in this category are war
criminals.)

6. It allows the President to decide when a threatening form of group crime be-
comes a war justifying detention and military tribunals, and to exercise that author-
ity, without Congressional sanction. Using language with the sweep of the com-
merce clause of our Constitution, he has exercised that judgement by applying the
order to relatively minor acts of terrorism (any act that carried “adverse effects on
the U.S.. . .economy ”) and not just to massive attacks such as those of September
11, 2001.

My conclusion is simple. It should be a proud and patriotic responsibility of the
Congress to protect the people of the United States against the unnecessarily dan-
gerous path of recourse to military tribunals and detention without trial which the
President has taken in response to public fears. President Bush has said that it is
our traditional freedoms that al Qaeda, and its like, fear and envy. We must be pre-
pared to fight for these traditions admired around the world. We must not sur-
render any fundamental liberty without manifest necessity and Congressional re-
view. There is no such necessity and there has been no such review in the case of
President Bush’s “Military Order” of November 13, 2001.

APPENDIX A

Western European countries have taken cautious steps to eliminate the risks of
intimidation. Germany centralized the prosecution and adjudication functions in the
case of terrorism, providing special protection for those responsible. For terrorist
trials, France eliminated the participation of a majority of lay individuals who act
as fact-finders in felony trials, substituting a panel of judges all but one of whom
is anonymous. More dramatically, trials of narco-terrorists and other terrorists in
Colombia take place before a single judge whose identity is carefully hidden.

Closest to the U.S. common law tradition was the situation of Great Britain in
Northern Ireland. The British ?Diplock Courts? are perhaps the most famous of the
special anti-terrorism courts in operation. Lord Diplock headed a Commission to
evaluate the operation of the Northern Ireland justice system when opposition to in-
ternment without judicial trial had led the government to seek alternative ways of
processing court cases involving paramilitaries. He concluded that intimidation of
jurors by the defendants and their colleagues and ?perverse? verdicts rendered by
Jurors sympathizing with the cause of the government?s opponents made jury trials
impractical.

The Diplock Commission recommended implementation of special “Diplock” courts
for the trial of specified offenses such as murder, weapons offenses, bombings, and
the like. Such courts are presided over by a single judge but without the normal
jury. The trials have been public; defendants have had legal representation and

nized in the trial of criminal cases in the United States district courts “so far as he considers
practicable.”

18 Article 14, International Covenant of Civil and Political Rights, 999 U.N.T.S 171, entered
into foce Mar. 23, 1976; United National General Assembly Resolution 2200A [XX1]. 16 Decem-
ber 1966.
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could cross-examine witnesses against them. The standard for conviction has re-
mained guilt beyond a reasonable doubt. Defendants have an unfettered right to ap-
peal if found guilty. Judges are required to provide a written opinion regarding their
views of the law and the facts of the case when rendering a verdict. Their reasoning
can be challenged on appeal.

Britain’s attorney general is empowered to decide, at the request of defense coun-
sel, if specific cases involving scheduled offenses should be “certified out” as not
being political in nature. Cases that are “certified out” revert back to the regular
jury trial courts. In 1995, the attorney general approved 932 of 1,234 applications
for removal from Diplock Court. In that year 418 people were tried for scheduled
offenses in Diplock Court and 395 were convicted (360 of these pleaded guilty). Of
the 58 defendants who pleaded not guilty, 23 (40%) were found not guilty at trial.

These uses of special courts have been careful and their purpose, avoiding intimi-
dation of fact finders, is important. But special courts always create special fears
because the motivation for special courts has not always been merely to deal with
intimidation. Secret courts, instituted by the military to further its purposes have
been used in Guatemala, Argentina, Chile, and elsewhere. The purpose was less to
deal with threats than to assure that the fact finders would be sympathetic to the
views of the government.

Chairman LEAHY. We are going to ask some questions and give
you a chance to give us more.
Mr. Bell?

STATEMENT OF GRIFFIN B. BELL, SENIOR PARTNER, KING &
SPALDING, AND FORMER ATTORNEY GENERAL OF THE
UNITED STATES

Mr. BELL. I have filed a statement, so I am just going to be very
short. I am posing it by trying to answer questions that have been
raised in the public arena.

Did the President have power to issue this order setting up mili-
tary tribunals? I don’t think there is any doubt that he had power.
I don’t think there is anything irregular about it. I don’t think
there is anything illegitimate about it.

I picked out three cases. First, in the Revolution, Major John
Andre was tried by a military tribunal. He was the negotiator with
the traitor Benedict Arnold. After the Civil War, the commander of
the Andersonville Prison camp, Captain Wirtz, was tried by a mili-
tary tribunal in Washington, although he lived in Georgia, and was
executed. We tried the German spies that everyone has been talk-
ing about, but we also tried General Yamashita after World War
II ended in a military tribunal convened by General MacArthur,
not by the President but by General MacArthur. So military tribu-
nals are not uncommon in time of war.

Now, is the focus of the President’s order too broad? I think not.
First, it has to be—what he does, if he puts someone under this
order, it has to be in the interest of the United States. He has to
have reason to believe that the person is a member of Al Qaeda or
is engaged in international terrorism acts or has harbored someone
who did.

What procedures are to be followed by the military court, a tri-
bunal? We don’t know yet because they haven’t been promulgated,
but there are some things in the order that tell us some elements
of due process. The order says that the defendant will be afforded
counsel, there will be a record made of the trial, and that the evi-
dence will be that which has probative value to a reasonable per-
son. Incidentally, the same standard that was set out by General
MacArthur when General Yamashita was tried.
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Will the trial be without a jury? Yes. This is true with our own
soldiers who are prosecuted under the Code of Military Justice.
There is no jury. It is hard for me to understand why we would
want to give someone charged with international terrorism a jury
when our own soldiers would not have a jury if they were being
prosecuted.

We can assume that military officers serving on the military
court martial or tribunal would be no less fair than a civil jury. I
read a comment by Secretary of War Stimson who said during
World War II in a biography of General Marshall on that very sub-
ject, when he said, “All the civilians wanted to shoot the Germans
after the war, but the military wanted to have fair trials.” So I
think we shouldn’t assume that juries somehow or another are fair-
er than military officers.

Will the trial be secret? No, and I think it is nonsense to contend
otherwise. The order does not say so. The order protects classified
information. When I was Attorney General, we began to prosecute
spies or espionage cases again after a long period of time, and we
had to deal with courts on how to try cases where we had to protect
sources and methods and foreign intelligence, and we were able to
do that. And the idea was that lawyers every day tried trade secret
cases, and you don’t make the trade secrets public. So we found
ways to do that. We tried people who, for example, had stolen plans
from the CIA and sold them to the Russians for satellite plans, and
we tried a jury trial without making the plans available to the pub-
lic. So we know how to try cases of this kind. I think that is what
it means, but the Secretary of Defense might very well spell out
what that means.

What of the conviction by a two-thirds vote? If we were trying
one of our own servicemen, everything would be by two-thirds vote,
every crime, except life, which would be three-fourths, and death,
which would be unanimous. That is a debatable question, a fair
question to debate, and the Code of Military Justice might very
well be considered by the Secretary of Defense.

What is the burden and quantum of proof? I would say it would
be reasonable to follow what was used in General Yamashita’s
trial.

Lastly, what of the right to appeal? In military tribunals, there
is no general right of appeal, but this order does not preclude writs
of habeas corpus, and it is beyond my imagination that you couldn’t
use a writ of habeas corpus if someone was tried in the United
States. I think you cannot use a writ on a decision by Justice Jack-
son for non-resident aliens or a case tried in some other country.
I think that is settled. But in this country, no.

I would like to suggest one thing to the Committee. I have high
regard for the Judiciary Committee. I have appeared here many
times. I think it would be well to wait until the Secretary promul-
gates these orders, rules, and regulations before you finally con-
clude this matter. Some of these questions probably will be cleared
up at that time, and I think we need to give the Secretary of De-
fense a chance to allay a lot of the worries that people have.

Thank you.

[The prepared statement of Mr. Bell follows:]
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STATEMENT OF HON. GRIFFIN BELL, SENIOR PARTNER, KING & SPALDING AND
FORMER ATTORNEY GENERAL OF THE UNITED STATES

I. SUBJECTING TERRORISTS TO TRIAL BY MILITARY TRIBUNAL IS COMPLETELY CON-
SISTENT WITH THE UNITED STATES CONSTITUTION AND WITH THIS NATION’S HISTOR-
ICAL PRECEDENT.

As I wrote in an editorial that appeared in the Wall Street Journal two weeks
after the September 11th attacks, the President’s responsibility to protect our citi-
zens from foreign terrorists implicates very different concerns from those raised by
our standard law enforcement process as administered by our civilian courts.

There can be no doubt that the perpetrators of the September 11th attacks are
more than simple criminals. By their level of organization, their access to vast res-
ervoirs of foreign resources, their professed dedication to the destruction of the
United States, and their strategy of targeting and slaughtering our civilian popu-
lation, it is plain that these terrorists, and those who support them, are nothing less
than combatants engaged in an armed conflict with the United States.

Congress has acknowledged the existence of this armed conflict, passing on Sep-
tember 18, a joint resolution authorizing the President to use armed force against
the perpetrators of the September 11th attacks, in light of the “unusual and extraor-
dinary threat to the national security and foreign policy of the United States.”

In this context, when fulfilling his responsibility to protect our citizens from
armed combatants against the United States, the President’s authority flows, not
from his role as the nation’s chief law enforcement officer, but rather from his role
as Commander-in-Chief of the nation’s Armed Forces.

In exercising his authority as Commander-in-Chief, the President is not bound to
afford captured combatants the same protections afforded to criminal defendants by
the Bill of Rights.

It is absurd to suggest that the U.S. military must observe the same civil liberties
in its interaction with foreign soldiers that our law enforcement agents must ob-
serve in their interactions with common criminal defendants. While a U.S. service-
man must abide by certain domestic and international rules of engagement when
conducting a war, he is certainly not responsible for conforming his actions to the
U.S. Constitution. A U.S. soldier need not obtain a search warrant prior to entering
an enemy building, nor must he advise a captured soldier of his right to retain an
attorney.If an enemy combatant is taken into custody, there remain domestic and
international norms that must be observed in the treatment of that prisoner. How-
ever, trial by jury in a civilian court is not a right enjoyed by such a prisoner. Nei-
ther the United States Constitution, nor any international treaty, imposes the in-
congruous obligation that a captured combatant must receive a trial in a civilian
court.

Nor has it been our practice, at any time during the history of this country, to
attempt to provide trials for captured combatants in our civilian courts.

Military tribunals, such as those authorized by the President’s recent Executive
Order, are the traditional means by which foreign combatants, including terrorists,
have, historically, been brought to justice.

Military tribunals were used extensively by this country during and after World
War II. Hundreds of German and Japanese prisoners were tried by military tribu-
nals for violations of the law of war following the end of that war. In 1942, Presi-
dent Franklin Roosevelt convened a military tribunal in Washington, DC, to try
eight Nazi saboteurs who were arrested in New York and Chicago after embarking
on our East Coast from German submarines.

During and after the Civil War, military commissions were used to try war crimi-
nals, including the individuals who participated in the assassination of President
Lincoln.

Military tribunals were used to try war criminals during the Mexican-American
War, various wars against the American Indians, and the American Revolution.

The Supreme Court has consistently approved of military tribunals, explaining in
one case, “Since our nation’s earliest days, such commissions have been constitu-
tionally recognized agencies for meeting many urgent governmental responsibilities
related to war.” [Madsen v. Kinsella, 343 U.S. 341, 346-47 (1952)]

Congress has expressly authorized the use of such tribunals in Title 10 of the
United States Code [10 U.S.C. §821], and has provided that the President shall
have the power to prescribe the procedures to be used [10 U.S.C. § 836].

There are some critics who have argued that certain rights, such as the right to
a trial by jury and the right to indictment by grand jury, are essential elements of
the “American Way,” and must be provided in all contexts, even to enemy prisoners
of war. To these critics, I say that our own servicemen are subject to the Uniform



77

Code of Military Justice, which does not provide for such rights. It would indeed
be peculiar to insist that captured enemy combatants are entitled to greater rights
than those provided to our own soldiers.

Other critics have predicted that the procedures established for these tribunals
may amount to little more than a “kangaroo court,” with rules that are so slanted
against a defendant that justice will not be served. To these critics, I say your criti-
cism is, as of now, unfounded. The Secretary of Defense has yet to issue a code of
procedures for these tribunals. This nation has, in the past, conducted trials by mili-
tary tribunal that meet all reasonable standards of both substantive and procedural
due process. Such tribunals have, in the past, resulted in both convictions and ac-
quittals of the individuals charged with violations of the law of war. There is no
reason to believe that our Secretary of Defense will establish patently unfair proce-
dures for trials pursuant to the President’s directive.

II. CONSIDERATIONS OF NATIONAL SECURITY SHOULD PROPERLY BE WEIGHED AS THE
GOVERNMENT DETERMINES WHETHER TO DIVULGE THE IDENTITIES OF INDIVIDUALS
WHO HAVE BEEN DETAINED IN CONNECTION WITH THE INVESTIGATION INTO THE SEP-
TEMBER 11t" ATTACKS.

There have been allegations that the Justice Department has acted improperly in
failing to divulge publicly to the press the identities of all persons being detained
in connection with the investigation into the September 11t attacks.

I have seen no evidence to suggest that the Justice Department has acted improp-
erly in this respect.

In his capacity as Commander-in-Chief of the armed forces, the President and his
cabinet must retain the right to designate certain information as classified in order
to protect our national security and to preserve the integrity of ongoing criminal in-
vestigations.

The Freedom of Information Act, which is the primary vehicle for ensuring the
openness of our democratic government, expressly recognizes the government’s au-
thority to withhold certain information to protect national security and to preserve
the integrity of ongoing criminal investigations.

It is perfectly reasonable to expect that releasing the names of those individuals
being detained in connection with this investigation would have a negative impact
on our efforts to track down other terrorists and to protect against further terrorist
attacks. While I am not privy to the details of the current investigation, my experi-
ence as Attorney General leads me to believe that such information would be ex-
tremely useful to those terrorists who remain at large.

The fact that the Justice Department has not provided this information to the
press does not mean that the detainees are powerless to vindicate their rights. It
is my understanding that each of the detainees in question is either believed to be
here in violation of our immigration laws, or is being held on a material witness
warrant. The Attorney General has represented that each of these detainees has
had access to legal counsel should they wish to challenge the basis for their deten-
tion. Presumably, counsel for any one of the detainees could contact the press if it
were in the interest of that detainee to do so. Moreover, as with any case in this
country in which a person has suffered a deprivation of liberty, each of these deten-
tions is subject to judicial review.

Also, it would seem to me that our government would be committing a serious
violation of the privacy of these detainees if, for example, the Justice Department
published a list of the detainees in the Washington Post or the New York Times.

In sum, I have no reason to believe that the Justice Department has acted im-
properly in declining to release to the press the identities of the detainees in connec-
tion with this investigation. The decision not to release such information appears
to have a sound basis grounded in the operational necessities of conducting this war
on terrorism.

SUMMATION

1. The President has acted under the common law of war. Although we have not
declared war since World War II, war has been authorized by the Congress through
the authority to use armed forces as they are now being used in Afghanistan. Public
Law 107-40. Congress authorized military tribunals in Sections 821 and 836 of Title
10 of the United States Code. Military tribunals have been used throughout the his-
tory of our nation. Major John Andre was executed after trial by a military commis-
sion during the Revolutionary War; Captain Wirtz, the Commander of Andersonville
Prison, was tried by a military tribunal following the Civil War and was executed.
Such tribunals were used in the Civil War and in World War II. President Roosevelt
convened a military tribunal to try the German spies and General Yamashita was
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tried at the end of the war by a military tribunal constituted by General MacArthur.
It is simply incorrect to say that there is anything irregular or illegitimate about
President Bush constituting military tribunals in the current war on terrorism.

2. Is the focus of the Order too broad? I think not. It applies only to non-citizens
selected by the President. The President determines from time to time in writing
that it is in the interest of the United States that an individual be subject to the
Order if there is reason to believe that he or she is or was a member of the al Qaeda
or has engaged in, aided or abetted or conspired to commit acts of international ter-
rorism or acts in preparation therefor that have caused, threatened to cause or have
as their aim to cause injury to or have adverse affects on the United States, its citi-
zens, national security, foreign policy or economy or has knowingly harbored one or
more individuals described in Paragraphs (i) or (ii) of Section 2(a)(i) of the Presi-
dent’s order. This seems to me to be a narrow focus.

3. What procedures are to be followed by the military court? These are yet to be
promulgated by the Secretary of Defense. The terms of the order are such that we
can be sure that any defendant will be afforded defense counsel, that a record will
be made of the trial, that evidence will be limited to that which has probative value
to a reasonable person.

4. Will trials before the military tribunal be without a jury? Yes. That is true also
when our own soldiers are tried under the Code of Military Justice. There is no jury.
We can assume that military officers serving on a military court martial or tribunal
would be no less fair than a civil jury. See Comment of Secretary Stimson, Para-
graphs 467 and 468 in Pogue’s George L. Marshall: Organizer of Victory.

5. Will the trials be secret? No. It is nonsense to contend otherwise. What the
Order provides is that classified information will be protected. We have been doing
this for many years in espionage cases, which are tried in the federal courts. Classi-
fied material is protected without the denial of rights to defendants. It is in the in-
terest of the nation to protect sources and methods in foreign intelligence. We await
the procedures to be promulgated by the Secretary of Defense; it may well be that
there will be procedures for protecting classified information as it is contemplated
by the President’s Order.

6. What of the conviction by a two-thirds vote? In the Code of Military Justice,
which applies to our own servicemen, a two-thirds vote of those constituting a gen-
eral military court martial applies in any sentence less than life imprisonment or
death. In the case of life imprisonment, the Code provides for a three-fourths vote
for conviction, and for death there must be a unanimous vote. Has the President
abused his authority as Commander in Chief by providing for a two-thirds vote in
the case of life imprisonment or death? I think not, although it can fairly be argued
that the Code of Military Justice standard is a precedent to be considered.

7. What is the quantum of proof? In the trial of General Yamashita following
World War II, the burden and quantum of proof for the tribunal constituted by Gen-
eral MacArthur was evidence proving or disproving the charge which, in the opinion
of the tribunal, would have probative value in the mind of a reasonable person.
Here, again, we should await the quantum and burden of proof that is set out in
the procedures to be established by the Secretary of Defense.

8. Lastly, what of the right of appeal to the courts? The Order provides an appeal
to the President or, by his order, to the Secretary of Defense. The Order purports
to take away the jurisdiction of all other courts, state or federal, for these convic-
tions. The President’s order contains no reference to the writ of habeas corpus, and
I believe that there is no basis for construing the order as an attempt to suspend
that right. The Constitution (Article I, Section 9) provides that not even Congress
can suspend the Writ of Habeas Corpus unless, when in cases of rebellion or inva-
sion, the public safety may require it.

9. There have been a number of cases in the Supreme Court considering whether
Writs of Habeas Corpus will lie from military tribunals to federal courts. In some
cases, the order constituting the tribunal was silent as to the use of the writ, but
Justice Jackson for the Court in Johnson v. Eisenstranger, 339 U.S. 763 (1950),
dealt extensively with the question of whether non-resident enemy aliens could even
use the writ. As to those cases which involve U.S. citizens, or aliens on U.S. soil,
the case of In re Quirin, 317 U.S. 1 (1942), plainly established that habeas corpus
review was an appropriate means for defendants to test the jurisdiction of military
tribunals.

With due deference to this important Committee carrying out your oversight func-
tion and your legislative function, I suggest that it would be well to adjourn this
hearing pending receipt of such orders and regulations by the Secretary of Defense,
as are contemplated by Section 4(b) and (c) of the President’s Order as well as the
meaning of the provision in Section 4(a) of punishment “in accordance with the pen-
alties provided under applicable law.”
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Chairman LEAHY. Thank you, General Bell. I appreciate your
being here, and you bring back memories of my early days in this
Committee where I think my seat was probably so far back that
you never even noticed me because I was probably behind you. I
didn’t care much for the seniority system back then. Now that I
have studied it 25 years, I like it a lot better.

Professor?

STATEMENT OF SCOTT L. SILLIMAN, EXECUTIVE DIRECTOR,
CENTER ON LAW, ETHICS AND NATIONAL SECURITY, DUKE
UNIVERSITY SCHOOL OF LAW

Mr. SiLLIMAN. Mr. Chairman, Senator Hatch, Senator Specter,
the President’s order cites as one of its legal predicates Article 21
of the Uniform Code of Military Justice. That provision, I submit,
creates no new authority in the President as to military commis-
sions. It merely acknowledges that in establishing the jurisdiction
for courts-martial, Congress did not deprive these commissions, an-
other type of legal tribunal, of concurrent jurisdiction with respect
to offenses which, by statute or by the law of war, may be tried by
these commissions.

As to statutory offenses, Congress clearly has the authority
under Article I, section 8, clause 10, to define and punish offenses
against the law of nations, of which the law of war is a subset. But
it has done so only in a very restricted manner, notably, in the War
Crimes Act of 1996, none of whose provisions are applicable to
what we are dealing with in this instance. So we must, therefore,
look to the law of war for the predicate authority for military com-
missions.

Customary international law recognizes the right of a military
commander to use military commissions to prosecute offenses
against the law of war, offenses which, by definition, must take
place within the context of a recognized state of armed conflict. I
maintain that shortly before 9 o’clock in the morning on Tuesday,
September 11th, we were not in a state of armed conflict and we
did not enter into a state of armed conflict until some time there-
after, certainly on or after the 7th of October.

Some argue that the events of that horrendous Tuesday demand
a reappraisal of customary international law concepts regarding
the distinction between state and non-state actors and that, irre-
spective of whether the attacks were carried out by one, 19, or a
greater number of terrorist non-state actors, that they should none-
theless be considered acts of war. I cannot agree in that. The an-
swer lies in legislation rather than an instantaneous sweeping
aside of traditional customary law concepts.

Articles 18 and 21 of the Uniform Code of Military Justice could
be amended to allow for the use of military commissions or even
courts-martial to try offenses, not just against the law of war but
against the law of nations, and could include the broader category
of offenses such as we are dealing with on September 11th.

A word about the much cited case of Quirin involving the eight
German saboteurs. Although the Supreme Court did sanction the
use of a military commission in that instance, it did so in the clear
context of a formally declared war, saboteurs entering this country
surreptitiously and illegally at a time frame only 7 months after



80

the attack on Pearl Harbor, where the vulnerability of this country
was shockingly realized. That realization of vulnerability also gave
birth to the infamous internment camps for Japanese Americans
sanctioned by the Supreme Court in the Korematsu case. The
Korematsu case is a precedent, Mr. Chairman, that I suggest few
would want to bring forward. I suggest that Quirin, like
Korematsu, can be extended too far beyond its context.

I, therefore, see a weakness in the legal predicate for using mili-
tary commissions to prosecute offenses occurring on September
11th, and I believe that that weakness could result in a finding
that such commissions would not have jurisdiction over those of-
fenses, the September 11th offenses.

I also have policy concerns, Mr. Chairman. I acknowledge the
convenience and perhaps the prudence of commissions sitting over-
seas for terrorists captured incident to combat in Afghanistan and
the Supreme Court opinions can be read as precluding judicial re-
view in those cases. That is the Eisentrager case. But as to military
commissions sitting in this country prosecuting resident aliens, I
see not only an adverse impact upon our international credibility,
but also a potential tarnishing of a proud heritage of 50 years of
military justice under the Uniform Code of Military Justice.

Senators Kennedy and Kohl have both mentioned the Berenson
case, 1996, in Peru. I would suggest that there appears to be little
difference between the lack of protections afforded her in Peru and
the minimal due process standards set out in the President’s order.

We should expect a reproach from the international community
for hypocrisy since we continually tout ourselves as a nation under
the rule of law. I believe such a criticism could result in a frac-
turing of the disparate coalition that has been forged to wage a
long-term campaign against terrorism worldwide, a campaign
which must necessarily go farther than just the use of military
force.

Secondly, many in this country do not accurately perceive the
distinction between courts-martial under the Uniform Code of Mili-
tary Justice and military commissions to be empaneled under the
President’s order. On Sunday’s televised news program “Face the
Nation,” former Deputy Attorney General George Terwilliger stated
that “there is a fundamental misconception that somehow a mili-
tary court cannot be just. Our own soldiers and airmen are subject
to military justice on a regular basis. The military can provide fair
trials.”

That implies, Mr. Chairman, that military commissions will gen-
erally follow the same rules of procedure and modes of proof of
courts-martial. As this Committee knows, that is not the case. Re-
grettably, this confusion is widespread, and I have a great concern
that in pursuing the use of military commissions, especially in this
country, this blurred distinction could sully the image of military
justice under the code, a very fair and impartial system of which
we have always been proud.

I look forward to answering any questions you might have, Mr.
Chairman.

[The prepared statement of Mr. Silliman follows:]
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ScoTT L. SILLIMAN, EXECUTIVE DIRECTOR, CENTER ON LAW, ETHICS, AND NATIONAL
SECURITY, DUKE UNIVERSITY SCHOOL OF LAW

Mr. Chairman, Senator Hatch and members of the Committee. My name is Scott
L. Silliman and I am the Executive Director of the Center on Law, Ethics and Na-
tional Security at the Duke University School of Law. I am also a senior lecturing
fellow at Duke and hold appointments as an adjunct professor of law at Wake For-
est University, the University of North Carolina, and North Carolina Central Uni-
versity. My research and teaching focuses primarily in the field of national security
law. Prior to joining the law faculty at Duke University in 1993, I spent 25 years
as a uniformed attorney in the United States Air Force Judge Advocate General’s
Department. During Operations Desert Shield and Desert Storm, 1 served as the
senior Air Force attorney for Tactical Air Command, the major command providing
the majority of the Air Force’s war-fighting assets to General Schwarzkopf’s Central
Command.

I thank you for the invitation to discuss with the Committee some of my concerns
with respect to the inherent tension which exists in successfully defending against
terrorism while at the same time preserving our freedoms. In the event that mem-
bers of al-Qaeda are captured or surrender incident to the military campaign in Af-
ghanistan, or if individuals suspected of complicity in the attacks of September 11th
are arrested in this country or elsewhere, there are several prosecutorial options
available to the government. These are (1) trial in the federal district courts, as was
done with regard to those responsible for the initial attack upon the World Trade
Center in 1993 and upon our embassies in Kenya and Tanzania in 1998; (2) trial
in the courts of any other country, under the principle of universal jurisdiction; (3)
trial before some type of an international tribunal, either one currently in being or
one to be established in the future; or (4) trial by military commission or other mili-
tary tribunal established by the President in his capacity as Commander-in-Chief.
None of these approaches 1s optimal; all have problems and limitations associated
with their use. The President, however, has indicated his intent to pursue the use
of military commissions and, accordingly, my comments will be restricted to the
military order issued on November 13th which authorizes the detention, treatment
and trial of certain non-citizens in the war against terrorism. In particular, I will
discuss what I consider to be a weakness in the Administration’s argument regard-
ing the President’s legal predicate for authorizing the use of military commissions
with respect to the terrorist attacks on September 11th, a weakness which I believe
needs to be remedied by the Congress through legislation. I will then discuss my
policy concerns as to the overall breadth of the current order and how I believe it
1could adversely impact our international credibility as a nation under the rule of
aw.

AUTHORITY OF THE PRESIDENT TO AUTHORIZE MILITARY COMMISSIONS

The military order of November 13t lists three statutory provisions which, in ad-
dition to the President’s constitutional powers, are cited as authority for the order.
These are the Authorization for Use of Military Force Joint Resolution, signed by
the President on September 18, 2001, and Articles 21 and 36 of the Uniform Code
of Military Justice. As to the Joint Resolution, the key operative language is con-
tained in Section 2(a) which authorizes the President “to use all necessary and ap-
propriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks that occurred on Sept
11, 2001, or harbored such organizations or persons, in order to prevent any future
acts of international terrorism against the United States by such nations, organiza-
tions or persons.” Section 2(b) declares that Congress, through this resolution, is
satisfying its own requirements under the War Powers Resolution of 1973 regarding
the need for a specific statutory authorization approving the use of our armed forces
in this regard. There can be no doubt that the Joint Resolution is meant to buttress
and affirm the President’s right as commander-in-chief to use force in self-defense
against a continuing threat, either from a state or a non-state actor. This inherent
right of self-defense, clearly recognized in customary international law and codified
(but not supplanted) by Article 51 of the United Nations Charter, was reiterated in
United Nations Security Council resolutions 1368 of September 12t (Security Coun-
cil Res. 1368, UN Doc. SC/7143) and 1373 of September 28t (Security Council Res.
1373, UN Doc. SC/7158), both of which referred directly to the attacks of September
11th. It should be noted, however, that although there are frequent references in
the text of the Joint Resolution to “terrorist acts” and “acts of international ter-
rorism”, nowhere in the resolution, or in the presidential signing statement, is there
any mention or characterization of the attacks of September 11th as acts of war.
They are clearly denoted as terrorist acts.
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Under the Constitution, Congress was granted authority to make rules for the
government of the land and naval forces (Article I, Section 8, Clause 14). It did so
most recently through enactment of the Uniform Code of Military Justice (UCMJ),
10 U.S.C. §§ 801 et seq., in 1950. Article 21 of the Code, cited in the President’s mili-
tary order, mentions military commissions but does so only in acknowledging that
the Code’s creation of jurisdiction in courts-martial to try persons subject to the
UCMJ, does “not deprive military commissions...of concurrent jurisdiction with re-
spect to offenders or offenses that by statute or by the law of war may be tried by
military commissions, provost courts, or other military tribunals” (10 U.S.C. §821).
A corresponding provision in Article 18 of the UCMJ, although not cited in the mili-
tary order, provides that “(G)eneral courts-martial also have jurisdiction to try any
person who by the law of war is subject to trial by a military tribunal and may ad-
judge any punishment permitted by the law of war” (10 U.S.C. §818). Articles 18
and 21 can only be read as reflective of Congress’ intent, by enacting statutory au-
thority for trials by courts-martial and providing for the concurrent jurisdiction of
courts-martial with military commissions, not to divest the latter of the jurisdiction
that they have by “statute or by the Law of War”. The other provision of the UCMJ
specifically cited in the military order is Article 36, 10 U.S.C. § 836, which is a gen-
eral delegation of authority to the President to prescribe trial procedures, including
modes of proof, for courts-martial, military commissions, and other military tribu-
nals. This provision states that the President shall, “so far as he considers prac-
ticable, apply the principles of law and the rules of evidence” as generally used in
criminal cases in federal district courts (10 U.S.C. §836). In the military order, the
President makes a specific finding that using those rules would not be practicable
in light of the “danger to the safety of the United States and the nature of inter-
national terrorism” (Section 1(f), Military Order of November 13, 2001). This provi-
sion, therefore, has relevance only to the rules for the conducting of military com-
missions, rather than to the authority for establishing them.

Has Congress legislated as to war crimes, other than in the UCMJ? Although the
Constitution grants Congress authority to define and punish offenses against the
law of nations (Article I, Section 8, Clause 10), it has done so only in a very limited
manner through the War Crimes Act of 1996 (18 U.S.C. § 2441). That statute makes
punishable any grave breach or violation of common Article 3 of the Geneva Conven-
tions, any violation of certain articles of Hague Convention IV of 1907, or a violation
of the Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and
Other Devices, when either the perpetrator or the victim is a member of the United
States armed forces or a national of the United States. None of these treaty provi-
sions, violations of which are proscribed under the Act, appear to be applicable with
regard to the terrorist attacks. Therefore, since the only relevant statutory ref-
erences to military commissions are contained in the UCMJ, and those only recog-
nize jurisdiction with respect to offenses proscribed by statute (of which none apply
here) or the law of war, a subset of international law, it is the law of war to which
we must now turn.

Customary international law clearly recognizes the authority of a military com-
mander to use military tribunals to prosecute offenses against the jus in bello occur-
ring during an armed conflict. The jus in bello, regulating how war should be con-
ducted, differs from the jus ad bellum, which governs when the use of force is per-
missible by one state against another. Our history is replete with instances of mili-
tary tribunals being used to deal with violations of the jus in bello in times of armed
conflict, with the trials of General Yamashita and the German saboteurs during
World War II being the most recent examples.

My concern with regard to the legal predicate for the application of the Presi-
dent’s military order is that violations of the law of war—the jus in bello—do not
occur within a vacuum; they must by definition occur within the context of a recog-
nized state of armed conflict. I maintain that at shortly before 9:00 am on the morn-
ing of September 11th, we were not in a state of armed conflict and we did not enter
into such a state until sometime thereafter. Therefore, with regard to the attacks
of September 11th, the principal event prompting our armed response in self-de-
fense against Osama bin Laden and the al-Qaeda organization in Afghanistan, these
are clearly acts of terrorism in violation of international law, but not necessarily vio-
lations of the law of war. If my premise is correct, then it presents an impediment
to using military commissions for the trial of those charged with or complicit in
those particular attacks, as distinguished from charges relating to later events.
Some may argue that the events of September 11t demand a reappraisal of existing
customary international law concepts with regard to the distinction between state
and non-state actors and that, irrespective of whether the attacks were carried out
by one, nineteen, or a greater number of terrorist non-state actors, these attacks
should be considered, at the instant they occurred, as nothing short of an act of war.
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I am unwilling to concur in that argument and, as will be discussed later, I believe
the answer to this problem lies in legislation rather than an instantaneous sweeping
aside of longstanding principles of customary law.

In many of the Administration’s pronouncements in support of the military order
of November 13th, the Supreme Court opinion in Ex Parte Quirin, 317 US 1 (1942),
is mentioned. I submit that Ex Parte Quirin, the case involving the eight German
saboteurs who, in 1942, landed on our shores in Florida and Long Island with intent
to do damage to our defense facilities, bears closer scrutiny than it has been given
by military commission proponents. The Supreme Court sanctioned the use of a
military commission to try the saboteurs, but did so in the context where there was
a formal declaration of war by Congress and the individual saboteurs had entered
this country surreptitiously. Even though one of them, Haupt, claimed to be an
American citizen by virtue of the naturalization of his parents while he was still
a minor, the Court determined that such citizenship did “not relieve him from the
consequences of a belligerency which is unlawful because in violation of the law of
war” (Ex Parte Quirin, 317 U.S. 317, 37 (1942)). Throughout Chief Justice Stone’s
opinion, there are references to the power of the President as Commander-in-Chief
in time of war. Ten years later, Justice Robert Jackson, in his concurring opinion
in the Steel Seizure Case, would develop his oft-quoted analysis of presidential pow-
ers in relation to those of Congress and determine that the President’s authority is
at a maximum when he acts pursuant to an express or implied authorization of
Congress (Youngstown Sheet & Tube Co. v. Sawyer, 343 US 579, 592 (1952)). The
Congressional declaration of war against Germany was just such a mandate for
President Roosevelt, especially bearing in mind that the eight saboteurs breached
our shores just seven months after the attack on Pearl Harbor where the vulner-
ability of this country to attack was shockingly realized. That realization of vulner-
ability also gave birth to the infamous internment camps for Japanese Americans
which were established during this very same period and which were sanctioned by
the Supreme Court in Korematsu v. United States, 323 US 214 (1944), an opinion
which virtually no one claims has continued precedential value. Thus, I suggest that
to draw authority from Ex Parte Quirin for the military order of November 13t is
to take the case out of the context of the very specific circumstances in which it was
decided, a declared war and a Supreme Court desiring to maximize the President’s
authority to act to defend our shores against an attack from state actors. No such
context exists now, no matter how much we proclaim the “acts of war” of September
11t and try to make terrorists into state actors.

In conclusion of the first part of my statement, dealing with what I consider a
weakness in the argument for the President’s legal authority to use military com-
missions to prosecute terrorists for offenses against the war of war occurring on
September 11t I submit that this weakness can be remedied, certainly as to future
acts of terrorism which do not reach to the level of being offenses against the law
of war. If Congress were to enlarge the scope of Articles 18 and 21 of the Uniform
Code of Military Justice by either changing the words “law of war” to “law of na-
tions”, thereby incorporating acts such as those of September 11th, or by inserting
additional language setting forth specifically denoted acts of terrorism, such an
amendment would empower military commissions (Article 21) and courts-martial
(Article 18) to prosecute acts of terrorism outside the context of a recognized state
of armed conflict. As to the use of courts-martial, however, this would necessitate
pretrial, trial and post-trial procedures, including modes of proof, as prescribed in
the Manual for Courts-Martial, Exec. Order 12960, 63 Fed. Reg. 30065 (June 2,
1998), unless the President, acting under the Congressional delegation of Article 36
of the Code, were to modify those procedures, as he has done in the November 13t
military order.

PoLicy CONCERNS REGARDING THE USE OF MILITARY COMMISSIONS

Mr. Chairman, my comments to this point have reflected a specific legal concern
regarding the Constitutional predicate for the President to authorize the use of mili-
tary commissions. I would now like to share with the Committee my more general
policy concerns regarding the choice of military commissions as against other pros-
ecutorial forums. I should say at the outset that my area of greatest concern is with
respect to military commissions sitting in the United States and prosecuting resi-
dent aliens who entered this country legally and whose only offense might be that
they are, or were at some time in the past, members of al-Qaeda. I acknowledge
the convenience and possible prudence of commissions sitting in overseas areas, es-
pecially in a theater of military operations, for the prosecution of those members of
al-Qaeda who are captured incident to combat in Afghanistan, and I think an argu-
ment could certainly be made that the Supreme Court’s opinion in Johnson v.
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Eisentrager, 339 U.S. 763 (1950) would preclude judicial review by the Article III
courts over such commissions held overseas. The concept of military commissions
sitting in this country is another matter.

The administration has evidenced frustration with what it perceives to be restric-
tions and limitations that seemingly hinder prosecutors in attempting to bring ter-
rorists to trial in our federal district courts. Mention has been made of the rules
governing disclosure which would compel release of sensitive intelligence informa-
tion. The lengthy trials of those convicted of the 1993 bombing of the World Trade
Center and the 1998 attacks upon our embassies in Africa are cited as examples
of the inability of the federal district courts to adequately cope with trials of terror-
ists. Further, it is argued that a criminal justice system which incorporates rehabili-
tation and reincorporation into society as part of the sentencing process is ill-suited
to deal with those whose zealous religious beliefs idealize martyrdom. I suggest that
these arguments are not necessarily persuasive. Congress has provided tools for
prosecutors to deal with classified information in criminal trials, notably the Classi-
fied Information Procedures Act, 18 U.S.C. App §1 et seq. (1980), and the two prior
successful convictions of al-Qaeda terrorists are indicative that it can be done, no
matter how problematic for prosecutors the trials may be.

As to the option of using international tribunals, I concede that no existing tri-
bunal has jurisdiction over the terrorists. Neither the ad hoc tribunal for the former
Yugoslavia, nor the one for Rwanda, could prosecute terrorists without the United
Nations Security Council having to make specific amendments to either of their re-
spective charters. The International Criminal Court, a UN sponsored treaty-based
tribunal, is not yet in existence and, even if a sufficient number of states were able
to quickly ratify the Rome Treaty, that tribunal has only prospective jurisdiction.
Lastly, although the United Nations Security Council could create yet another ad
hoc tribunal for the specific purpose of dealing with terrorist acts, any such attempt
would surely founder because of the inability of the international community to
agree upon a definition of “terrorism”—a flaw that greatly restricts the feasibility
of using any international tribunal for this purpose. Thus, international tribunals
do not provide us with a current, viable forum for prosecuting terrorists.

The third option, trials by other countries under the jurisdictional principle of uni-
versality, is not well-suited to the United States for policy reasons. I agree with crit-
ics of this option that America needs to be directly or at least indirectly involved
in the prosecution because the attack upon our people and our facilities occurred
within our country and we clearly have the greatest interest in prosecuting those
responsible for or complicit in the attacks. Further, the opportunity for capital pun-
ishment, and its arguable deterrence value, is greatly diminished when other
sovereigns conduct the prosecutions within their own countries. This potential
choice of forum is the least practical.

Acknowledging that none of the prosecutorial forums is optimal, but that the two
most feasible are trials in our federal district courts and trials by military commis-
sion, the President clearly signaled his intent on November 13" to use the latter.
I suggest that this choice may entail costs which outweigh the benefits, notably with
regard to commissions sitting in this country. I believe we should be cognizant of
a potential adverse impact upon our international credibility, as well as a tarnishing
of the image of 50 years of military Justice under the UCM.J.

It was but five years ago that the United States roundly condemned the conviction
by a military tribunal in Peru of New York native Lori Berenson on charges of ter-
rorism. Through official channels, we requested that she be retried in a civilian
court because of the lack of due process afforded her in the tribunal. Our cries of
unfairness were echoed by United Nations officials who openly criticized Peru’s anti-
terrorism military courts. There seems little difference in the measure of due proc-
ess afforded Berenson in Peru and what is called for under the President’s military
order, and I believe this opens us to a charge of hypocrisy from the international
community. The force of this criticism could be lessened if those who advise the Sec-
retary of Defense counsel him to ensure a high level of due process in the regula-
tions establishing the commissions, but the charge laid against us can never be to-
tally ameliorated. Consequently, I believe our use of military commissions may re-
sult in a fracturing of the large and disparate coalition which has been put together
to wage the long-term campaign against terrorism worldwide, a campaign which
must necessarily involve far more than the use of military force. As to my second
point, my sense is that the American people do not accurately perceive the distinc-
tion between courts-martial under the military justice system and military commis-
sions which could be empaneled under the President’s order. I have heard it said
on radio talk shows that if military commissions are good enough for our servicemen
and servicewomen, then they are certainly good enough for terrorists. Even former
Deputy Attorney General George Terwilliger, on this past Sunday’s news program
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Face the Nation, said that “there is a fundamental misconception that somehow a
military court cannot be just. Our own soldiers and airmen are subject to military
justice on a regular basis. The military can provide fair trials.” This suggests to me
that a segment of the American people, having perhaps become acquainted with
military justice through the portrayal of courts-martial on television or in the mov-
ies, believe that military commissions will generally follow the same rules of proce-
dure and modes of proof. This Committee knows that is not so. There is a marked
contrast in the protections afforded our service personnel under the military justice
system, and the lack of due process in military commissions. To illustrate, there is
a guarantee of judicial review under the former; that is specifically denied under
the latter. Although courts-martial may, under certain circumstances be closed to
the public, the evidentiary rules and burden of proof required for conviction are vir-
tually identical to those in our federal district courts; that is not the case in military
commissions. In other words, the two systems have little in common, and this must
be made clear as the debate on the propriety of using military commissions con-
tinues.

In the final analysis, the decision is one for the President to make, and he has
already indicated the probable path he intends to pursue. I believe, however, that
hearings such as are being conducted by this Committee will allow for a broad and
balanced airing of views on this issue, not only to hopefully better inform the Mem-
bers in both chambers, but also to give the Administration the benefit of additional
voices in the debate. This should, and must, be done before the first terrorist is
brought to trial.

Mr. Chairman, Senator Hatch and members of the Committee, thank you again
for inviting me to share my concerns with you. I look forward to answering any
questions you might have.

Chairman LEAHY. Thank you very much, Professor. I appreciate
that, and I also appreciate very much you making that very needed
distinction between these tribunals and our well-established—you
were a colonel in the military, and you know the well-established
rules of military tribunals.

Ms. Martin, thank you very much, and, again, I appreciate you
spenfgling so much time here with us today. Please go ahead and
testify.

STATEMENT OF KATE MARTIN, DIRECTOR, CENTER FOR
NATIONAL SECURITY STUDIES, WASHINGTON, D.C.

Ms. MARTIN. Thank you, Mr. Chairman, and I thank the Com-
mittee for the opportunity to appear today, and I particularly want
to thank the chairman for convening this extraordinarily important
series of oversight hearings.

The Government’s efforts to identify the perpetrators of the ter-
rible attacks on September 11th and to prevent future attacks be-
fore they occur could not be more crucial. But we have become in-
creasingly concerned that, instead of conducting a focused and ef-
fective law enforcement investigation, the Government has turned
instead to a number of radical and overly broad measures that
threaten basic rights without in turn providing any increased secu-
rity.

While some have cast the terrible situation we find ourselves in
today as one in which we must decide what liberties we are willing
to sacrifice for an increased measure of safety, I do not believe that
is an accurate or helpful analysis. Before asking what trade-offs
are constitutional, we must ask what we gain in security by re-
stricting our civil liberties.

The common thread in the Justice Department’s recent actions
in detaining individuals, providing for eavesdropping, and the
President’s order on military commissions is the secrecy and lack
of public and congressional participation in adopting those meas-
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ures. It is only by forcing the Government to articulate why and
how particular restrictions on our liberties will contribute to secu-
rity that we can have any guarantee that the steps being taken
will, in fact, be effective against terrorism.

The hearing today I believe is the crucial first step in that open
and public dialogue which to date has been prevented by the ad-
ministration’s unilateral actions.

I want to talk briefly, I think, about the detentions and only for
a moment about military commissions. As this Committee is well
aware, in the past couple of months more than 1,000 people have
been detained according to the Justice Department. Some 600 peo-
ple are still in detention. At the same time, law enforcement offi-
cials have on several occasions been careful to state that only a
handful of those individuals, maybe 10 or 20, have in any way been
tied to the hijackers from September 19th or other members of Al
Qaeda or bin Laden. Hundreds of others are currently in jail. While
the Department asserts that their rights are being respected and
that it has complied with all applicable constitutional and legal
limits, it has until yesterday refused to release that information
which the public and this Committee needs to assure ourselves
that that is, in fact, the case.

While we welcome the disclosures of the Attorney General yester-
day, giving some partial information about the individuals who
have been detained, we join in Senator Feingold’s request and de-
mand for a full accounting of everyone who has been detained.

There are certainly numerous press accounts which, if accurate,
raise serious questions about whether or not individuals’ rights
have been violated in serious and unconstitutional ways. Most spe-
cifically, it appears that perhaps ten, perhaps hundreds of individ-
uals, including United States citizens, have been held for weeks, if
not months, in jail when the FBI and the Government has no infor-
mation connecting them in any way to the September 11th attacks.

There are examples, some of them I am sure the Committee is
aware of. Perhaps the most egregious one is the two American citi-
zens who were held in jail, a father and a son, one for several
weeks and one for several months, on charges that they possessed
suspicious passports. A Federal judge finally had an opportunity to
look at it, and it turned out that the plastic on the passport had
split, presumably because of age. The key factor, it would appear,
in those people spending time in jail while the FBI is conducting
an investigation appears to be their Arabic-sounding name, despite
their U.S. citizenship.

The Justice Department has defended the detentions by saying
that all the individuals now in custody have been charged, either
under the criminal law or as immigration violations. I think the
question that this Committee needs to ask and the public needs to
be assured about is: On what justification are such individuals held
in jail before there has been a trial convicting them either on a
criminal charge or having violated the immigration laws?

What we are especially concerned about that appears to be hap-
pening is that people who have been arrested are being—excuse
me. The Justice Department has made an effort that when people
are arrested on either immigration or criminal charges, has urged
all of the authorities that bail should be denied and as a blanket
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matter has urged that they be kept in jail pending trial. That obvi-
ously raises serious concerns about imprisonment without there
being adequate probable cause of a crime and without meeting the
constitutional standards.

I just want to mention one thing, if I might. On the material wit-
ness warrants, Mr. Chertoff said that he was prohibited from iden-
tifying those individuals who were being held. I don’t believe Rule
6(e), governing grand jury secrecy, says anything about not dis-
closing the number of individuals held on a material witness war-
rant. I might also mention that there has been information dis-
closed to the press about not only the identities of the core sus-
pects, but the evidence against them.

Perhaps in the question period I might have an opportunity
briefly to discuss military commissions.

[The prepared statement of Ms. Martin follows:]

STATEMENT OF KATE MARTIN, DIRECTOR, CENTER FOR NATIONAL SECURITY STUDIES

Thank you Mr. Chairman and Vice-Chairman for the opportunity to testify today
on behalf of the Center for National Security Studies. The Center 1s a civil liberties
organization, which for 30 years has worked to ensure that civil liberties and human
rights are not eroded in the name of national security. The Center is guided by the
conviction that our national security must and can be protected without under-
mining the fundamental rights of individuals guaranteed by the Bill of Rights. In
our work on matters ranging from national security surveillance to intelligence over-
sight, we begin with the premise that both national security interests and civil lib-
erties protections must be taken seriously and that by doing so, solutions to appar-
ent conflicts can often be found without compromising either.

We commend the Committee for holding this series of oversight hearings to exam-
ine how the Justice Department can persevere our freedoms while defending against
terrorism. After the scheduled examination of the Department’s current initiatives
and activities in investigatng the September 11 attack, we urge the government to
next examine how the Department of Justice intends to implement the new authori-
ties granted in the USA PATRIOT Act.

Certainly, there is no greater government responsibility today than to work to
prevent future terrorist attacks like those on September 11. The Attorney General
and the FBI Director share the enormous responsibility of carrying out an effective
investigation to prevent more attacks. Of equal importance is Congress’ responsi-
bility to conduct oversight of that investigation to protect our security and to protect
the Constitution.

While some have cast the terrible situation we find ourselves in today as one in
which we must decide what liberties we are willing to sacrifice for an increased
measure of safety, I do not believe that is an accurate or helpful analysis. Before
asking what trade-offs are constitutional, we must ask what gain in security is ac-
complished by restrictions on civil liberties. It is only by forcing the Justice Depart-
ment to articulate why and how particular restrictions will contribute to security
and that we can have assurance that the steps being taken will be effective against
terrorism. This hearing today is the beginning of that essential inquiry.

Immediately following the September 11 attacks, we, along with more than 140
organizations from across the political spectrum called for the apprehension and
punishment of the perpetrators of those horrors. At the same time, we all recognized
that we can, as we have in the past, in times of war and of peace, reconcile the
requirements of security with the demands of liberty.

The government’s efforts to identify any perpetrators and to prevent future at-
tacks before they occur could not be more crucial. But we have become increasingly
concerned that instead of a focused and effective law enforcement investigation, the
government has turned to a number of radical and overly broad measures that
threaten basic rights without providing any increased security. We understand that
this Committee intends to examine all of them and we welcome your efforts. We will
address each briefly in turn.

LACK OF CONGRESSIONAL AUTHORIZATION OR CONSULTATION

A common thread in the recent Justice Department actions is the secrecy and lack
of congressional consultation with which they have been carried out. In detaining
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more than 1,000 individuals, in adopting a policy of eavesdropping on attorney-cli-
ent communications, and in setting up a system of secret military trials and deten-
tions, the administration has acted unilaterally without congressional participation
or even consultation. By considering these actions in secret before adopting them,
the administration prevented any public debate about their effectiveness. The lack
of congressional notification is especially troubling in light of the administration’s
simultaneous request to the Congress to enact what was described as a comprehen-
sive package of new authorities needed to combat terrorism passed as the USA PA-
TRIOT Act. The administration’s conduct calls into question its commitment to re-
specting the constitutional separation of powers and role of the Congress. Indeed,
all of these actions would enhance the power of the Executive at the expense of the
constitutional roles of both the Congress and the judiciary.

In the case of the new wiretapping policy and the military commission order, the
lack of congressional authorization is fatal to the legality of those actions. Only the
Congress, not the President, may legislate wiretapping standards or authorize mili-
tary tribunals. The administration’s edicts are invalid on that ground alone.

The lack of public discussion has now left us with restrictions on our liberties
without any increase in our security. Only through an open and public dialogue in-
volving the Congress, the Executive, and the American people can we find a solution
that advances both national security and civil liberties. The unwillingness of the
government to engage in a public or constitutional dialogue, not about the details
of the investigations, but about the constitutional rules governing that investigation
has prevented that process. This Committee must now remedy that problem.

THE DANGERS OF EXCESSIVE SECRECY

In times of crisis, even more than in times of peace, a commitment to robust pub-
lic debate is especially important. This is true for two reasons. First, the executive
branch is more likely to take actions that violate basic civil liberties and thus an
alert and informed public is necessary to counter-act that dangerous tendency. Sec-
ond, the government is more likely to make effective decisions if there is an in-
formed and influential public.

The government has the right, and indeed the obligation, to keep secret informa-
tion whose disclosure would genuinely harm national security, interfere in an inves-
tigation, or invade the privacy of individuals. However, because public debate re-
quires access to government information, the executive branch also has an obliga-
tion to release as much information as possible and to avoid taking actions that
would chill essential public debate on national policy issues. Regrettably, the gov-
ernment has been seriously deficient on both accounts.

Almost as worrisome as the detentions of aliens since September 11 is the secrecy
and veil of obfuscation that the government has thrown around its actions in bla-
tant disregard of its affirmative obligations to provide information especially about
actions in the criminal justice system, its obligation to inform Congress of its ac-
tions, and the requirements of the Freedom of Information Act (FOIA).

The Justice Department and the Attorney General have engaged in selective leaks
of information about the detentions as part of their effort to calm the public and
suggest that it is making progress in the investigation. At the same time, they have
refused to provide the Congress and the public with the information to which they
are entitled. Its response to FOIA requests about the detentions shows its cavalier
disregard of the law. The FBI has responded that no information can be disclosed
in response to the request despite the fact that much information has been in the
press, clearly coming from the government. The Justice Department, after agreeing
that the request deserved an expedited response because it involved a “matter of
widespread and exceptional media interest in which there exists possible questions
about the government’s integrity which affects pubic confidence,” has failed to pro-
vide a substantive response.

More broadly, the Attorney General has sent the entire bureaucracy a clear signal
by reversing the directive regarding discretionary release of information under
FOIA as established by his predecessor. Instead of requiring that information be re-
leased except when its disclosure would result in some harm, Ashcroft has directed
that information be withheld whenever possible under the statute, regardless of
whether disclosure would be harmful or violate the public’s right to know.

Although the directive cites the September 11 attacks as justification, it covers
all government information, much of which has no national security or law enforce-
ment connection whatsoever. It is clearly intended to send the message to the bu-
reaucracy that instead of working with the public to share information that is right-
fully theirs, the government should take advantage of the ambiguities in the law
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to deny information. The result will surely be a less open and less accountable gov-
ernment.

Congress and the courts are our only recourse. We expect to file suit for the mate-
rial we requested under FOIA as soon as possible. We will be making other FOIA
requests and will file other lawsuits. We are also exploring other statutory as well
as constitutional bases for legal action to compel the release of documents. However,
we need the Congress. We urge this committee to hold the Justice Department to
account by demanding information and holding hearings. We urge you to make pub-
lic as much of the information that you believe is in the national interest, even if
it means acting over the objections of the Justice Department.

SECRET DETENTIONS

In the first few days after the attacks, some 75 individuals were picked up and
detained. While the administration sought increased authority from the Congress to
detain foreign individuals on the grounds of national security with no judicial over-
sight, it picked up hundreds more individuals. The Attorney General announced
that 480 individuals had been detained as of September 28; 10 days later another
135 had been picked up; and in one single week during October, some 150 individ-
uals were arrested. As of November 5, the Justice Department announced that 1,147
people had been detained.

While trumpeting the numbers of arrests in an apparent effort to reassure the
public, the Department has refused to provide the most basic information about who
has been arrested and on what basis. We know that the detainees include citizens,
legal residents, and, according to INS director James Zigler, 185 individuals were
being held on immigration violations. According to the Attorney General and FBI
Director, the remaining group includes a small number of individuals held on mate-
rial witness warrants and others held on violations of local, state, or federal laws.
Apparently none have been charged as terrorists, indeed only 10 or 15 are even sus-
pected of being terrorists. At this time, we do not have any idea how many have
been released.

As the number of secret detentions increased, press reports began to appear,
which if accurate, raise serious questions as to whether the rights of the detainees
are being violated. As each successive week has brought hundreds more arrests, de-
mands for release of basic information have intensified. The unprecedented level of
secrecy surrounding the extraordinary detention of hundreds of individuals, prompt-
ed us, along with nearly 40 other civil liberties, human rights, legal, and public ac-
cess organizations to demand release of the detainees’ names and the charges
against them under the FOIA request. The Chair and other members of this Com-
mittee and of the Congress have also demanded a public accounting of the arrests.

In response, the Department has only stonewalled. Justice Department officials
have refused to release further information on the detentions, and have stopped
keeping a record of those detained, presumably in order to avoid having to answer
questions about who is being counted in the tallies.

Public disclosure of the names of those arrested and the charges against them is
essential to assure that individual rights are respected and to provide public over-
sight of the conduct and effectiveness of this crucial investigation. Public scrutiny
of the criminal justice system is key to ensuring its lawful and effective operation.
Democracies governed by the rule of law are distinguished from authoritarian soci-
eties because in a democracy the public is aware of those who have been arrested.
Individuals may not be swept off the street and their whereabouts kept secret.

The government has made varying claims to justify this secrecy. Ironically, it now
claims that it is withholding the names of detained individuals in order to protect
their privacy. What is needed to ensure the protection of the rights of these individ-
uals, who have been jailed by the government now worrying about their privacy is
what we have always relied upon in protecting against government abuses, namely
public sunshine.

Likewise, the Department’s claim that releasing the names and charges could
harm the investigation is contradicted by its own disclosures. Not only have officials
already identified several suspected terrorists, but they have also outlined evidence
against them. The Attorney General himself described the evidence against the
three individuals whom he believes had prior knowledge of the September 11 at-
tacks. Finally, the Department has made the astonishing claim that because it
asked courts to seal some of the proceedings, it is now helpless to disclose even the
identities of the courts or the authorities under which those gag orders were sought.

While we are not seeking the details of the investigation or an outline of the evi-
dence being collected by the FBI, we do urge this Committee to secure the release
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of information crucial to public accountability: the names and charges against those
who have been detained.

There is every reason to fear that the cloak of secrecy is shielding extensive viola-
tions of the rights of completely innocent individuals. These violations include im-
prisonment without probable cause, denial of the constitutional right to bail, inter-
ference with the right to counsel, and abusive conditions in detention. We will only
outline a few examples, but there are many more.

A. IMPRISONMENT WITHOUT PROBABLE CAUSE.

While the government has admitted that it has evidence of terrorism against only
a small fraction of the detainees, it has imprisoned hundreds of individuals against
whom there is no evidence of criminal activity. For example, a father and son, both
US citizens, were arrested as they returned from a business trip in Mexico because
their passports looked suspicious. The father was released after ten days and sent
home wearing a leg monitor, but the son spent two more months in jail until a fed-
eral judge determined that the plastic covering had split. The key factor in their
arrest appears to be their Arabic sounding names. While the Attorney General has
announced that terrorists will be arrested for spitting on the sidewalk, he has yet
to explain why innocent Americans will be jailed for doing so.

In a handful of cases, the Department is using the authority of the material wit-
ness statute to detain people. We urge this Committee to examine carefully the cir-
cumstances of those detentions, which are now all shrouded in secrecy, and to con-
sider the dangerous ramifications of using the material witness statute not to secure
testimony but to authorize preventive detention.

There is growing evidence that the FBI has abandoned any effort to comply with
the constitutional requirement that an individual may only be arrested when there
is probable cause to believe he is engaged in criminal activity. The FBI is now seek-
ing to jail suspicious individuals until the agency decides to clear them. The FBI
is providing a form affidavit, which relies primarily on a recitation of the terrible
facts of September 11, instead of containing any facts about the particular indi-
vidual evidencing some connection to terrorism, much less constituting probable
cause. The affidavit simply recites that the FBI wishes to make further inquiries.!
In the meantime, the individual is held in jail.

B. DENIAL OF THE CONSTITUTIONAL RIGHT TO BAIL.

The right to be free on bail until trial is a vital part of the constitutional presump-
tion of innocent until proven guilty. While individuals can be denied bail when there
is a substantial risk that they would flee or commit acts of violence if released, this
constitutional standard currently seems to have been abandoned. Instead of consid-
ering whether a particular individual is likely to flee, the Department is attempting
to detain all individuals picked up as part of the September 11 investigation. If the
past few weeks are an example of what the future holds, it is likely that individuals
charged with “spitting on the sidewalk” may serve more time in jail pre-trial than
they would if they were found guilty.

All these circumstances raise serious questions about the effectiveness of the cur-
rent effort. Is the FBI carrying out a focused investigation executing the work nec-
essary to identify and detain actual terrorists, or is this simply a dragnet, which
will only be successful by chance. The fact that 1,000, or even 5,000, individuals are
arrested is no assurance that the truly dangerous ones are among them.

1While the FBI affidavits are difficult to find, one filed in a bail proceeding in immigration
court appears to contain the general formula. It says:

“In the context of this terrorism investigation, the FBI identified individuals whose activities
warranted further inquiry. When such individuals were identified as aliens who were believed
to have violated their immigration status, the FBI notified in INS. The INS detained such aliens
under the authority of the Immigration and Nationality Act. At this point, the FBI must con-
sider the possibility that these aliens are somehow linked to, or may posses knowledge useful
to the investigation of the terrorist attacks on the World Trade Center and the Pentagon. The
respondent, Osama Mohammed Bassiouny Elfar, is one such individual.

At the present stage of this vast investigation, the FBI is gathering and culling information
that may corroborate or diminish our current suspicions of the individuals that have been de-
tained. . .In the meantime, the FBI had been unable to rule out the possibility that respondent
is somehow linked to, or possesses the knowledge of the terrorist attacks on the World Trade
Center and the Pentagon. To protect the public, the FBI must exhaust all avenues of investiga-
tion while ensuring that critical information does not evaporate pending further investigation.”
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C. VIOLATION OF THE RIGHT TO CONSULAR NOTIFICATION.

Mohammed Rafiq Butt, a Pakistani citizen who was detained for entering the
country illegally, died in custody of an apparent heart attack on October 23. Paki-
stani diplomats only learned of Mr. Butt’s arrest when journalists called the Em-
bassy to ask for a comment on his death. Clyde Howard, director of the State De-
partment’s Consular Notification and Outreach Unit, said, “We are concerned about
these failures of notification when they happen to us overseas, so it becomes more
difficult for us to assert our rights under the Vienna Convention if we are not doing
a good job in giving the same notification here.” 2

We urge this Committee to examine whether since September 11, law enforce-
ment officials have consistently failed to notify foreign governments when their na-
}:_io(rilals are arrested. US treaty obligations require foreign consulates to be so noti-
ied.

D. VIOLATION OF THE RIGHT TO COUNSEL AND THE FOURTH AMENDMENT.

Even before the Justice Department announced its new policy of eavesdropping
on conversations between detainees and their attorneys, there were numerous re-
ports of interference with the right to counsel. Many immigration detainees were
prevented from finding counsel. The administration’s “one call a week” policy made
it difficult for detainees to communicate with their families, find lawyers, or even
know if they had successfully secured representation. There is reason to fear that
detainees’ lawyers have been muzzled by gag orders, or simply intimidated into si-
lence with threats of actions organized against their clients.

Under the Justice Department’s recently announced policy, solely on the Attorney
General’s say-so, the Department can eavesdrop on the privileged attorney-client
conversations of persons who have not even been charged. Such individuals can be
held incommunicado, with their activities severely restricted. While others have out-
lined the clear unconstitutionality of this policy, I want to emphasize the equally
unlawful way in which it was adopted.

Only weeks before the unilateral announcement of this new policy, the Attorney
General had come to the Congress seeking a comprehensive package of new powers
the administration believed were necessary to fight terrorism. At no time did the
government suggest that any amendment was needed to the wiretap statutes au-
thorizing surveillance of such privileged conversations. Had it done so, there could
have been a public debate about whether current law was inadequate in some way.
Instead, the Attorney General has simply declared that the government will sus-
pend the Fourth Amendment requirements of probable cause and judicial warrant
for wiretapping and substitute his say-so. Such an approach shows a lack of respect
for both the Bill of Rights and our system of divided government.

I also want to comment on the administration’s claim that the eavesdropping is
acceptable under the Constitution because the FBI agents who eavesdrop on privi-
leged conversations will not be involved in criminal prosecution of the individual.
It appears highly doubtful that this will be the reality, given the FBI’s description
of its investigation as a mosaic in which each small piece of information can only
be understood when contextualized. Even more significantly, it is clear that such in-
formation could be used against the individual in any detention or military commis-
sion proceeding authorized by President Bush’s most recent order.

INTIMIDATION OF IMMIGRANTS

Many of the recent actions appear to be aimed not so much at gathering informa-
tion about Al Qaeda and its members, but at simply intimidating those who have
come to visit, do business, or work and become Americans. There are myriad reports
of individuals who have been jailed for weeks because they have overstayed their
visas. Usually they would have been granted some kind of adjustment allowing
them to leave the country voluntarily or stay and become law-abiding and produc-
tive members of our society, but not since the recent terrorist attacks. The plan to
question 5,000 individuals without knowing anything about any specific individual
indicating that he or she might have useful information will certainly intimidate
many into leaving the country. This plan will take enormous law enforcement re-
sources and will generate many reams of memos; but whether it will produce any
useful information is open to question. It is urgent that this Committee immediately
examine whether these actions are no more than attempts to intimidate individuals
from the Middle East into leaving the country. If so, such a policy needs to publicly

2John Dually and Wayne Washington, “Diplomats Fault Lack of US Notice on Many Detain-
ees”, The Boston Globe, November 1, 2001.
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defended and debated. It is not clear what law enforcement or national security pur-
pose is served by such a tactic, which presumably will not work on those who have
actually entered the country ready to die in the order to kill Americans. It does,
however, erode the trust and confidence of minority and immigrant communities
and make law enforcement resources otherwise unavailable.

THE ORDER AUTHORIZING MILITARY COMMISSIONS AND PREVENTIVE DETENTION
VIOLATES SEPARATION OF POWERS AND THE BILL OF RIGHTS

The constitutional defects of the recent order authorizing secret military trials
and military detentions are outlined elsewhere. Here, I only offer a few observa-
tions.

¢ Individuals currently in detention may be threatened with secret trans-
fers to military custody.

The broad scope of the order would authorize the President to direct that individ-
uals currently held, even if not criminally charged, be immediately transferred to
secret military custody, even overseas. It seems clear that the intent of the order
is to authorize such transfers in secret and to impose both legal and practical obsta-
cles to individuals obtaining any judicial review of such transfers.

¢ The authorization of military detention of aliens inside the United States
on the say-so of the President is an unconstitutional end-run around the
provisions of the USA Patriot Act.

In addition to military commissions for individuals captured overseas, the order
authorizes detention of aliens inside the United States believed by the President to
be involved in terrorism. This part of the order is a deliberate end-run around the
provisions of the USA Patriot Act concerning such detentions, which limits the con-
ditions and time under which individuals may be detained. The President’s Order
attempts to authorize what the Congress rejected in the first administration draft
of the anti-terrorism bill. It is a deliberate end-run around the limits and restric-
‘gons ag}&eed to by the administration in negotiating the detention provisions of the

atriot Act.

¢ The military commission order violates separation of powers.

The administration’s unilateral issuance of this order without even discussing it
with the Congress is the most blatant example of its disregard for the explicit text
of the Constitution. The Constitution gives to the Congress explicit authority over
military tribunals.

Article I specifically vests in the Congress: the power to create judicial tribunals
“inferior to the Supreme Court;” “To define and punish” Offenses against the Law
of Nations; To make Rules concerning Captures on Land and Water; and “To make
Rules for the Government and Regulation of the land and naval Forces.” Article I,
sec. 8. When the Supreme Court approved the use of military commissions in World
War II, Congress had specifically authorized their use in the Articles of War adopt-
ed to prosecute the war against Germany and Japan.

Accordingly, this order violates separation of powers as the creation of military
commissions has not been authorized by the Congress and is outside the President’s
constitutional powers.

Individuals accused of war crimes are entitled to fundamental due process protec-
tions even if tried by military courts.

Since the Supreme Court approved the use of military commissions to try offenses
against the laws of war in World War II, the law of war and armed conflict has
come to include the requirements that even those characterized as unlawful combat-
ants accused of war crimes must be accorded fundamental due process. Thus, any
constitutionally authorized military commissions would be bound by the current
legal obligations assumed by the United States. These would include the United Na-
tions charter and the International Covenant of Civil and Political Rights, none of
which were in existence at the time the Supreme Court approved the use of military
commissions during World War II.

We urge the Congress to make clear that such order is not authorized and thus
unconstitutional. If military trials are deemed necessary for individuals captured in
Afghanistan or fleeing therefrom, the Congress should authorize their use consistent
with the requirements of due process enshrined in the Constitution and the inter-
national covenants agreed to by the United States.

In the meantime, we appeal to the Committee to require the Attorney General
to immediately notify the Committee of any plans to apply the order to any individ-
uals now detained in the United States and to inform you of the identities of such
individuals and the basis for applying the order before doing so.
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We urge the Congress to insure that those accused of even the most terrible
crimes against humanity be accorded fundamental due process because our commit-
ment to accord everyone the protection of the rule of law is what in the end distin-
guishes us from the terrorist who simply kill in the name of some greater good.

CONCLUSION

In the darkest days of the Cold War we found ways to reconcile both the require-
ments for security and those of accountability and due process, by taking seriously
both interests. No less is required if in the long run, we expect to be successful in
the fight against terrorists, who care nothing for either human liberty or individual
rights.

We need to look seriously at how security interests can be served while respecting
civil liberties and human rights. It is time to give serious consideration to whether
promoting democracy, justice, and human rights will, in the long run, prove to be
a powerful weapon against terrorism along with law enforcement and military
strength. Current administration policies assign no weight to respecting civil lib-
erties as useful in the fight against terrorism. Only when that is done, will we truly
be effective in what has been acknowledged to be a long and difficult struggle.

Chairman LEAHY. Thank you.

I would also note for each of the witnesses, obviously we are, be-
cause of the time, being a little bit tighter on the control of the
time than normal. But, certainly, you will be getting back tran-
scripts of this and anything you want to add to the transcript, any
one of you, of your own testimony, of course, feel free to do that
and to make it part of the permanent record. This is going to be
a series of hearings that are going to go on for some time and if
ir{)tilividual witnesses wish to add to their testimony, they will be
able to.

hPr(éfessor, thank you very much for being here, and please go
ahead.

STATEMENT OF NEAL KATYAL, VISITING PROFESSOR, YALE
LAW SCHOOL, PROFESSOR OF LAW, GEORGETOWN UNIVER-
SITY, WASHINGTON, D.C.

Mr. KATYAL. Mr. Chairman, Senator Hatch and members of the
Committee, in my judgment the President’s order for military tri-
bunals and the Attorney General’s attorney-client regulation both
contain serious constitutional flaws. Much attention has been fo-
cused on whether these decisions violate notions of fair play, but
there is a troubling and different issue. These decisions aggres-
sively usurp the role of Congress.

Of course, all Presidents are tempted to go it alone. President
Truman seized the steel mills and President Roosevelt tried to pack
the courts. Yet, our Constitution’s structure, as Senator Specter re-
minds us in his eloquent editorial in today’s New York Times, man-
dates that fundamental choices such as these be made not by one
person but by the branches of Government working together. Ignor-
ing this tradition charts a dangerous course for the future and may
jeopardize the criminal convictions of the terrorists today.

Throughout history, there have been times when this country has
had to dispense with civil trials and other protections. Yet, those
circumstances have been rare, carefully circumscribed, and never
unilaterally defined by a single person.

A tremendous danger exists if the power is left in one individual
to put aside our constitutional traditions when our nation is at cri-
sis. The safeguard against the potential for this abuse has always
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been Congress’ involvement in a deep constitutional sense. The de-
fault should be faith in our traditions and faith in our procedures.

The attorney-client regulation was announced with no legislative
consideration whatsoever. It comes close to infringing both Fourth
Amendment rights of privacy and the Sixth Amendment rights to
counsel. Those subject to the rule aren’t even charged with a crime,
for the regulation explicitly contemplates use against “material wit-
nesses.”

The Government is currently detaining over 1,100 individuals.
On what basis we don’t even know. Yet, now it asserts the unilat-
eral power to abrogate the freedom between attorney and client, a
freedom described by our Supreme Court as the oldest privilege at
common law.

A client might want to talk to his lawyer about the most private
matters imaginable—a divorce created, in part, by the Govern-
ment’s attention, for example—and can’t do privately. This is a dra-
matic and unprecedented aggrandizement of power.

The decree’s constitutionality is particularly in doubt when a se-
ries of less restrictive alternatives exist, and this is particularly
true if, as the Justice Department says today, the regulation only
applies to 16 individuals, a fact that will actually backfire on the
administration’s legal case in the future. Such an intrusion into
private affairs can only be justified by compelling circumstances,
and these circumstances should be announced by this body, by the
Congress, in the form of law, not executive decree.

The Fourth Amendment focuses on reasonableness, and one way
in which courts assess reasonableness is by looking to Congress.
When the courts were in conflict over whether the courts could con-
duct certain intelligence surveillance, this body and the President
compromised in the FISA, the Foreign Intelligence Surveillance
Act. This Committee stated at that time the goal of the legislation
was to end the President and the Attorney General’s practice of
disregarding the Bill of Rights “on their own unilateral determina-
tion that national security justifies it.”

Moving to the issue of military tribunals, the sweep of the order
goes far beyond anything that Congress has authorized, for it ex-
plicitly extends the tribunal’s reach to conduct unrelated to the
September 11 attacks.

For example, if a Basque separatist tomorrow kills an American
citizen in Madrid, or a member of the Irish Liberation Army
threatens the American embassy in London, the military tribunal
has jurisdiction over both claims. So, too, the tribunal may have ju-
risdiction over a permanent green card-holder in Montana who
tries to hack into the Commerce Department.

There is no conceivable legislative authorization for these types
of trials, trials that may take place under conditions of absolute se-
crecy. The administration thus sets an extremely dangerous prece-
dent. A future President might unilaterally declare that America is
in a war on drugs and decide to place certain narcotics traffickers
in secret military trials.

Imagine another President who hates guns. That President
might say the threat posed by guns is so significant that moni-
toring of private conversations between attorneys and gun dealers,
and monitoring of conversations between attorneys and gun pur-
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chasers, is required, pointing to the precedent set by this adminis-
tration.

Now, these examples might seem unbelievable to you, but they
are much smaller steps than the one the administration is now tak-
ing when one compares what previous administrations have done
to what the present administration claims it can do today.

It is therefore my hope that this Committee will use its authority
to impress upon the administration that its decrees have serious
constitutional problems and secure a promise from the President
not to use military courts, particularly in America, and not to use
attorney-client monitoring until this body so authorizes them. This
Committee could then immediately commence hearings to deter-
mine whether those policies are appropriate and, if so, how they
should be circumscribed, just as it did with the USA PATRIOT bill.

In conclusion, like all Americans, I believe the administration is
trying, in good faith, to do the best it can, but that is part of the
point. Our constitutional design can’t leave these choices to one
man, however well-intentioned and wise he may be. We don’t live
in a monarchy.

[The prepared statement of Mr. Katyal follows:]

STATEMENT OF NEAL KATYAL, PROFESSOR OF LAW, GEORGETOWN UNIVERSITY

INTRODUCTION

Thank you, Chairman Leahy and members of the Committee, for inviting me here
today to discuss the topic of preserving our freedoms while defending against ter-
rorism. In particular, I will focus my remarks on the constitutionality of the Presi-
dent’s recent Order regarding military tribunals and Attorney General Order No.
2529-2001, which permits the Justice Department to monitor communications be-
tween attorneys and their clients under certain circumstances. In my judgment,
both of these policies usurp the power of Congress. Our Constitution’s framework,
from top to bottom, evinces a strong structural preference that decisions of this mag-
nitude not be made by one person. Our Founders understood the temptation that
a single person would have when given unbridled power, an understanding substan-
tiated this century when President Franklin Roosevelt tried to pack the courts and
President Truman attempted to seize the steel mills. The current course of conduct
is an unprecedented aggrandizement of power, one that not only threatens the con-
stitutional prerogatives of this body but also risks jeopardizing the criminal convic-
tions of those responsible for the September 11 attacks.

At the outset, let me be clear about what I am not saying: I cannot say that either
of these policies, if crafted correctly and appropriately circumscribed, would be un-
constitutional. The policies come close to the constitutional line, but national secu-
rity in some instances may compel the country to create military tribunals or to
monitor conversations between attorneys and clients. The problem today is that the
Executive Branch has not made this case, either to this body or to the country. As
bystanders, it is impossible to know whether military necessity requires the meas-
ures taken by the Administration. Many terrible things have been done in the name
of national security—but many terrible disasters have also been averted through
concerted efforts by our law enforcement agents and intelligence community. The
tough issue is how to strike a balance.

Our Constitution commits this tough issue not to a single person, but to our
branches of government working together. Throughout history, there have been
times when this country has had to dispense with civil trials, with other protections
in the Bill of Rights, and with the rules of evidence. Those circumstances have been
rare, carefully circumscribed, and never unilaterally defined by a single person. A
tremendous danger exists if the power is left in one individual to put aside our con-
stitutional traditions and protections when he decides the nation is in a time of cri-
sis. The safeguard against the potential for the abuse of military trials has always
been Congress’ involvement, in a deep constitutional sense.

As I will explain, the sweep of the Military Order goes far beyond anything Con-
gress has authorized, for it explicitly extends the tribunals’ reach to conduct unre-
lated to the September 11 attacks. For example, if a Basque Separatist tomorrow
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kills an American citizen in Madrid, or a member of the Irish Liberation Army
threatens the American embassy in London, the military tribunal has jurisdiction
over both persons. So too, the tribunal has jurisdiction over a permanent green card
holder in Montana who tries to hack into the Commerce Department, thus dis-
regarding years of legislative consideration over the computer crimes statutes.
There is no conceivable statutory warrant for such trials, trials that may take place
under conditions of absolute secrecy. At most, the reach of a military tribunal can
reach a theater of war, not Spain, Great Britain, Montana, or the range of other
locations not currently in armed conflict.

The Military Order thus sets an extremely dangerous precedent. A future Presi-
dent might unilaterally declare that America is in a “War on Drugs,” and decide
to place certain narcotics traffickers in military trials. A President might say that
some prospective threat is “the moral equivalent of war” and set up military tribu-
nals to counter that threat as well. Some of these decisions might be entirely justi-
fied given the particular facts at issue. But they are the sorts of decisions that can-
not be made by one man alone. These hypotheticals are much smaller steps than the
one the Administration is now taking. The Administration’s Military Order is such
a dramatic extension of the concept of military tribunals, when compared to the
predecessors in American history, that these other steps appear not only plausible,
but even likely, down the road.

Because the Military Order strays well beyond what is constitutionally permis-
sible, this Committee should inform the White House of the serious constitutional
concerns involved in the President’s unilateral Military Order. It should ask the
President not to use the tribunals until necessary authorizing legislation is passed,
and should immediately commence hearings to determine whether military tribu-
nals are appropriate and, if so, how they should be constituted. Without legislation,
however, the use of a military tribunals raises serious constitutional concerns, dif-
ficulties that may even lead to reversal of criminal convictions.

THE MILITARY ORDER

The jurisdiction of the military tribunal reaches any suspected terrorist or person
helping such an individual, whether or not the suspect is connected to Al Qaeda and
the September 11 attacks. That individual can be a permanent resident alien, thus
potentially applying to millions of American residents. The order explicitly permits
tribunals to be set up not simply in Afghanistan, but rather they will “sit at any
time and any place”—including the continental United States. §4(c)(1); see also
§3(a), §7(d). The order authorizes punishment up to “life imprisonment or death.”
§ 4(a). Both conviction and sentencing (including for death) is determined when two-
thirds of a military tribunal agree. At the trial, federal rules of evidence will not
apply, instead evidence can be admitted if it has “probative value to a reasonable
person.” §4(c)(3). Grand jury indictment and presentment will be eliminated, so too
will a jury trial. The members of the military tribunal will lack the insulation of
Article III judges, being dependent on their superiors for promotions. The Order also
strongly suggests that classified information will not be made available to defend-
ants, even though such material may be used to convict them or may be signifi-
cantly exculpatory. See §4(c)(4); § 7(a)(1). The Order further claims that defendants
“shall not be privileged to seek any remedy or maintain any proceeding. . .in any
court of the United States, or any State thereof.” § 7(b). And most damaging: the
tribunals may operate in secret, without any publicity to check their abuses.

In short, these military tribunals will lack most of the safeguards Americans take
for granted, safeguards that the American government routinely insists upon for its
citizens, either here or when they are accused of a crime overseas. The Constitution
generally requires: 1) a trial by Jury, U.S. Const., Art III, §2 (“The Trial of all
Crimes, except in Cases of Impeachment, shall be by Jury”); 2) that the jury trial
be a public one, U.S. Const., Am. VI (“In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury. . .”); 3) those ac-
cused the right to confront witnesses and subpoena defense witnesses, Id. (“to be
confronted with the witnesses against him; to have compulsory process for obtaining
witnesses in his favor”); 4) proof beyond a “reasonable doubt” for criminal convic-
tions in general, and detailed procedural protections to insure accuracy before the
death penalty is imposed; and 5) indictment by a grand jury, U.S. Const., Am. V
(“No person shall be held to answer for a capital, or otherwise infamous crime, un-
less on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in time of War or pub-
lic danger”). These constitutional guarantees may be found inapplicable at times,!

1E.g., Johnson v. Eisentrager, 339 U.S. 763 (1950).
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but much caution is warranted before making such a finding. Such findings should
be made carefully, and not by a single person in a secretive way.

THE STRUCTURE OF THE CONSTITUTION EVINCES A STRONG PREFERENCE AGAINST
THIS UNILATERAL MILITARY ORDER

The American colonists, who wrote our Declaration of Independence penned
among their charges against the King, first, “He has affected to render the Military
independent of and superior to the Civil Power”,2 second, “For depriving us, in many
Cases, of the Benefits of Trial by Jury,”3 and third, that George III had “made
Judges dependent on his Will alone, for the Tenure of their Offices, and the Amount
and Payment of their Salaries.” It was no accident that the Framers established
three branches of government in the wake of George III’s reign. A Congress to write
the laws, an Executive Branch to enforce them, and a Judicial Branch to interpret
them. Consider how markedly the Order establishing the military tribunal departs
from this constitutional scheme. This Congress has not been asked to create a mili-
tary tribunal. The Order attempts to strip the Judicial Branch of much or all of its
authority to review the decisions taken by the Executive Branch. And the judges
are not “judges” as civilians know them, but rather officials who are part of the Ex-
ecutive Branch. The Executive Branch is acting as lawmaker, law enforcer, and
judge. The premise of the Military Order is to bar involvement by any other branch,
at every point. This is exactly what James Madison warned against when he wrote
“The accumulation of all powers legislative, executive and judiciary in the same
hands, whether of one, a few or many, and whether hereditary, self appointed, or
elective, may justly be pronounced the very definition of tyranny.” Federalist No. 47
(Cooke ed., 1961), at 324.

The issues raised by the Military Order concern not only today, but tomorrow.
You can already hear how our treatment of the Nazi saboteurs in 1942 has become
the guidepost for our treatment of individuals today. What will the present course
of conduct mean for situations down the road? Once the President’s power to set
up military tribunals is untethered to the locality of war or explicit Congressional
authorization, and given to the President by dint of the office he holds, there is
nothing to stop future Presidents from using these tribunals in all sorts of ways.
In this respect, it is important to underscore that the precedent the Bush adminis-
tration seeks to revitalize, the Nazi saboteur case of Ex Parte Quirin, 317 U.S. 1,
20, 37-38 (1942), explicitly goes so far as to permit military tribunals to be used
against American citizens. We must be extraordinarily careful when revitalizing an
old and troubling court decision, for doing so will set new precedent for future Presi-
dents that can come back to haunt citizens and aliens alike. Our Constitution limits
the power of one person to set this sort of destructive precedent. If the exigencies
of the situation demand it, the Congress can of course authorize military tribunals
or attorney/client monitoring, just as it expanded law-enforcement powers in the
USA PATRIOT Act, Pub. L. No 107-56, 115 Stat. 272 (2001).

In past circumstances, military tribunals have been set up only when Congress
had declared war or had authorized such tribunals. It is often asked what purpose
the Declaration of War Clause in the Constitution serves. We know it is not about
initiation of troops on foreign soil, Presidents have done that for time immemorial
without such a declaration by Congress. But one thing, among others, a declaration
of war offers is to establish the parameters for Presidential action. By declaring war,
the Congress is stating that the President should receive additional powers in times
of military necessity. A declaration of war serves to confine the circumstances in
which a military tribunal can be used, and it also serves to limit the tribunal’s juris-
diction to a finite period of time. As Justice Jackson put it,

Nothing in our Constitution is plainer than that a declaration of a war is
entrusted only to Congress. Of course, a state of war may in fact exist with-
out a formal declaration. But no doctrine that the Court could promulgate
would seem to me more sinister and alarming than that a President whose
conduct of foreign affairs is so largely uncontrolled, and often even is un-
known, can vastly enlarge his mastery over the internal affairs of the coun-

2E.g., Laird v. Tatum, 408 U.S. 1, 19(1972) (Douglas, J., dissenting) (finding that this clause
restricts the power of the military); Reid v. Covert, 354 U.S. 1, 29 (1957); Bissonette v. Haig
776 F.2d 1384, 1387 (8t Cir. 1985).

3See, e.g., Neder v. United States, 527 U.S. 1, 31 (1999) (Scalia, dJ., concurring in part and
dissenting in part) (stating that this clause restricts the ability of the government to limit jury
trials); Parkland Hosiery Co. v. Shore, 439 U.S. 322, 341 n.3 (1979) (Rehnquist, J., dissenting);
Duncan v. Louisiana, 391 U.S. 145, 152 (1968); United States ex rel. Toth v. Quarles, 350 U.S.
11, 16 n.9 (1955).
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try by his own commitment of the Nation’s armed forces to some foreign
venture. . . .

Youngstown v. Sawyer, 343 U.S. 579, 642 (Jackson, J., concurring).# Just as this
body feared that the wide-ranging law enforcement powers authorized in the USA
PATRIOT Act might be in existence for too long a time and therefore imposed a sun-
set clause, see §224, so too a declaration of war restricts the duration and scope
of military jurisdiction. No such confinement exists in the Military Order.

A declaration of war, however, is not the only way for this body to provide its as-
sent to military tribunals. Congress can, through ordinary legislation, authorize
them, and, if appropriate, limit them. If it were to do so, the constitutional footing
of the tribunals would be far stronger. The current unilateral action taken by the
Bush Administration threatens to result in the release of those subject to the Mili-
tary Order. Without sufficient approval by Congress, the Executive Branch has set
up an easy constitutional challenge to the existence of the tribunals. There is no
good reason why criminal convictions should be jeopardized in this way. The Execu-
tive should make his case to Congress, and let Congress decide how it wants to pro-
ceed. The failure to do so may be read by courts to imply that reasons other than
national security undergird his decision. Should this body authorize such trials, by
contrast, it would be read by courts as extremely important indicia about the seri-
ousness of the threat.5

THE NAZ1 SABOTEUR CASE, Ex Parte Quirin, IS NOT APPROPRIATE PRECEDENT

The Administration has repeatedly pointed to the fact that President Roosevelt
issued an order permitting the military trial of eight Nazi saboteurs. The Supreme
Court upheld the constitutionality of the military tribunals in the Quirin case, but
did so in a way that militates against, not for, the constitutionality of the present
Military Order.

In Quirin, formal war had been declared by the Congress. The Supreme Court
opinion is rife with references to this legislative authorization for the tribunals. E.g.,
317 U.S., at 26 (“The Constitution thus invests the President, as Commander in
Chief, with the power to wage war which Congress has declared”) (emphasis added);
Id., at 25 (“But the detention and trial of petitioners—ordered by the President in
the declared exercise of his powers as Commander in Chief of the Army in time of
war and of grave public danger—are not to be set aside by the courts without the
clear conviction that they are in conflict with the Constitution or laws of Congress
constitutionally enacted”) (emphasis added); Id., at 35 (stating that “those who dur-
ing time of war pass surreptiously from enemy territory into are own. . .have the
status of unlawful combatants punishable as such by military commission”) (empha-
sis added); Id., at 42 (“it has never been suggested in the very extensive literature
of the subject that an alien spy, in time of war, could not be tried by a military
tribunal without a jury”) (emphasis added). What’s more, the Court, found that two
portions of legislation, the Articles of War, 10 U.S.C. §1471-1593, and the Espio-
nage Act of 1917, 50 U.S.C. §38, had recognized the validity of military tribunals
in times “of war.” Quirin, 317 U.S. at 26-27. But applicable legislation here is lack-

4See also Youngstown, 343 U.S. 579, 612 (1952) (Frankfurter, J., concurring) (“In this case,
reliance on the powers that flow from declared war has been commendably disclaimed by the
Solicitor General”).

5Naturally, if the subject of the tribunal is a major figure like Osama Bin Laden, courts may
be unlikely to void a conviction on any ground. But these tribunals aren’t being consider for
Bin Laden alone, but also for the more minor players. In those cases, the risk is significant that
a court will overturn a conviction because these tribunals are not constitutionally authorized.
Should the courts instead uphold such unconstitutionally created tribunals, Americans will then
be left with a dangerous precedent that can be used to undermine constitutional guarantees in
other situations. Consider Justice Jackson’s thoughts in his Korematsu dissent:

[A] judicial construction of the due process clause that will sustain this order is a far more
subtle blow to liberty than the promulgation of the order itself. A military order, however uncon-
stitutional, is not apt to last longer than the military emergency. . . .But one a judicial opinion
rationalizes such an order to show that it conforms to the Constitution. . .the Court for all time
has validated the principle of racial discrimination in criminal procedure and of transplanting
American citizens. The principle then lies about like a loaded weapon. . . .A military com-
mander may overstep the bounds of constitutionality, and it is an incident. But if we review
and approve, that passing incident becomes the doctrine of the Constitution. There it has a gen-
erative power of its own, and all that it creates will be in its own image. Korematsu v. United
States, 323 U.S. 214, 245-46 (1944) (Jackson, J., dissenting). Precisely because courts are not
equipped to assess the national security implications of various measures, this body has a vital
role to play in balancing the national security against our constitutional tradition of individual
liberties.
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ing.6 Indeed, the Quirin Court explicitly reserved the question of the President’s
unilateral power: “It is unnecessary for present purposes to determine to what ex-
tent the President as Commander in Chief has constitutional power to create mili-
tary commissions without the support of Congressional legislation. For here Con-
gress has authorized trial of offenses against the law of war before such commis-
sions.” Id., at 29.7

As I will discuss in detail in a moment, it cannot be maintained that this body
has acted comparably with respect to the September 11 attacks. Congress has not
declared war. Congress has not stated that the laws of war are applicable to terror-
ists or that military tribunals are appropriate. It is of course within Congress’ pre-
rogative to make these statements, and to have them acted upon by the Executive
Branch in its discretion, and later interpreted by the courts. But without a clear
statement by Congress, it is a very dangerous precedent to permit the Executive
Branch to unilaterally make such a decision. The Quirin case does not go nearly
as far as supporters of the tribunals wish, indeed, it confirms the simple constitu-
tional fact that Congress, not the President, is responsible for setting up these tribu-
nals.

Furthermore, the Quirin case took place at a time when Americans were in a full-
scale world war, where the exigencies of the situation demanded a quick result. See
Quirin, 317 U.S., at 39 (stating that military tribunals “in the natural course of
events are usually called upon to function under conditions precluding resort to such
procedures [as trial by juryl”). Quirin, just as the Revolutionary War, the War of
1812, and the Civil War, were all circumstances in which there was total war in
the homeland, with large numbers of enemy troops as occupants. There was a real
danger in each that America might lose. The Administration today, by contrast, has
not made the case, or even attempted to do so, that the circumstances are com-
parable. This body might of course so find, and that would go a long way towards
removing the constitutional objections. Proportionality is an endemic feature of our
government, and deprivations of individual rights that are proportional to the threat
presented will often survive constitutional scrutiny. In this case, however, military
tribunals cannot be said to be an automatically proportionate response to a threat.
If the Administration believes that they are, it should, as other Presidents have
done, ask the Congress for greater authority due to the nature of the threat, not
decide as much on its own.

President Roosevelt’s order also strictly circumscribed the military tribunal’s juris-
diction to cases involving “sabotage, espionage, hostile or warlike acts, or violations
of the law of war.” Roosevelt Proclamation, 56 Stat. 1964, 1964 (July 2, 1942);
Quirin, 317 U.S. at 30 (finding that prosecution did not violate prohibition on fed-
eral common law of crime because Congress explicitly incorporated the law of war
into the jurisdiction for military tribunals). The recent Military Order, by contrast,
brings millions of green-card holders and others into its jurisdiction. The Military
Order extends jurisdiction to “the laws of war and other applicable laws.” § 1(e) (em-
phasis added); see also §4(a) (individuals will be “tried by military commission for
any and all offenses triable by military commissions”) (emphasis added).

These distinctions are all made against the backdrop of a case that said that its
holding was an extremely limited one. The Court explicitly said that it had “no occa-
sion now to define with meticulous care the ultimate boundaries of the jurisdiction
of military tribunals,” and that “[wle hold only that those particular acts constitute
an offense against the law of war which the Constitution authorizes to be tried by

6The Articles of War appeared at 10 U.S.C. §§1471-1593 (1940) but was later replaced by
the Uniform Code of Military Justice, 10 U.S.C. §§801 et seq., which preserves the recognition
of the military commissions as havmg concurrent jurisdiction with the courts-martial when au-
thorized by statute or when trying those who violate the law of war. 10 U.S.C. §821. Congress’s
authority here arises out of Article I, §8, cl. 10 of the United States Constitution which confers
power upon the Congress to “define and punish. . .Offenses against the Law of Nations. . .”
’(I‘he common law of war is a subset of the law of nations. See In re Yamashita, 327 U.S. 1, 7
1946).

71t is notable that the some of the main proponents of military tribunals for terrorists have
noted that affirmative Congressional authorization is necessary. See Spencer J. Crona & Neal
A. Richardson, Justice for War Criminals of Invisible Armies: A New Legal and Military Ap-
proach to Terrorism, 21 Ok. City. L. Rev. 349, 398-99 (1996) (stating that the tension between
Quirin and Milligan “can be resolved simply by Congress declaring terrorism to be a form of
unlawful belligerency, from which ordinary law no longer secures either public safety or private
rights, and further declaring terrorists to be enemy armed forces”); id., at 377 (discussing what
“Congressional authorization for the use of military means against terrorism” should provide in
order to authorize the President “to establish a military commission”).
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military commission.” Quirin, 317 U.S., at 45-46. Indeed, Quirin recognized that the
use of tribunals may be conditioned by the Sixth Amendment.®

The Nazi saboteur case, as Justice Frankfurter later called it, is not “a happy
precedent.” Danielsky, The Saboteurs’ Case, 1 J. S. Ct. Hist. 61, 80 (1996) (quoting
memorandum from Justice Frankfurter).? The real reason President Roosevelt au-
thorized these military tribunals was to keep evidence of the FBI’s bungling of the
case secret. One of the saboteurs, George Dasch, had informed the FBI of the plot
upon his arrival in the United States, and the FBI dismissed his story as a “crank
call.” Later, the saboteur went to Washington, checked into the Mayflower Hotel,
and told his story in person to the FBI. The FBI still did not believe him. It was
only after he pulled $80,000 in cash out of his briefcase that the government took
him seriously. With Dasch’s help, the government arrested the other saboteurs. Yet
the government put out press releases suggesting that it was the FBI’s diligence
that resulted in the arrests.10 “This was the beginning of government control on in-
formation about the Saboteurs’ Case and the government’s successful use of the case
for propaganda purposes.” Danielsky, supra, at 65.

Finally, even if one is left believing the Quirin case provides some judicial prece-
dent in favor of the present military order, this Body is by no means compelled to
believe that this judicial decision is the last word on what is constitutional. After
all, two years after Quirin, the same Supreme Court upheld the internment of Japa-
nese Americans during World War II in the infamous Korematsu case, 323 U.S. 214
(1944). Korematsu demonstrates that judges will sometimes bend over backwards to
defer to a claim of military necessity. Judges are generalists and not particularly
suited to evaluating claims of military necessity. For that reason, judicial precedents
are not always a helpful guide in determining the meaning of the Constitution, for
their determinations are made under traditions that sometimes under enforce cer-
tain constitutional rights. See Sager, Fair Measure: The Legal Status of Under en-
forced Constitutional Norms, 91 Harv. L. Rev. 1212 (1978). This body, by contrast,
has the security clearances and the expertise to scrutinize and evaluate claims of
military necessity in light of its commitment to the Constitution, see U.S. Const.,
Art. VI [2]. This is particularly the case here, for the Constitution’s meaning has
evolved in several ways since 1942, not only with respect to equality, but particu-
larly with respect to the treatment of criminal defendants and conceptions of due
}l)gi%essé See Katyal, Legislative Constitutional Interpretation, 50 Duke L.J. 1335,

—59.

In sum, while the natural tendency is to look to the Quirin case, Quirin is only
a narrow (and inapplicable) exception to the general presumption against military
trials in this nation. What’s more, Quirin was decided before the due process revolu-
tion in the federal courts, which took place only in the 1960s. It is not even clear
that the limited holding in Quirin exists today.

OTHER APPLICABLE PRECEDENT

In circumstances that echo some of today’s more far reaching provisions, a mili-
tary commission tried a group of men for conspiracy against the United States in

8We may assume that there are acts regarded in other countries, or by some writers on inter-
national law, as offenses against the law of war which would not be triable by military tribunal
here, either because they are not recognized by our courts as violations of the law of war or
because they are of that class of offenses constitutionally triable only by a jury. It was upon
such grounds that the Court denied the right to proceed by military tribunal in Ex parte Mil-
ligan, supra.” Id., at 29

9The private papers of the Justices reveal that Chief Justice Stone struggled to find a way
to claim that Congress had authorized the tribunals, and his answer appears dubious. “Stone
answered it uneasily by interpreting a provision in Article of War 15. . . .Thus Congress, he
said, in enacting Article 15, had adopted the law of war as a system of common law for military
commissions. To arrive at this interpretation, Stone ignored the legislative history of Article
15. . .He also ignored the petitioners’ argument that it was settled doctrine that there is no
federal common law of crime. Finally, he ignored the constitutional problems raised by his inter-
pretation.” Danielsky, supra, at 73. See also id., at 76 (quoting Justice Black’s memorandum
on the case, which stated that I “seriously question whether Congress could constitutionally con-
fer jurisdiction to try all such violations before military tribunals. In this case I want to go not
further than to declare that these particular defendants are subject to the jurisdiction of a mili-
tary tribunal because of the circumstances. . .”).

10 Attorney General Biddle stated that as a result of the secrecy, “it was generally concluded
that a particularly brilliant FBI agent, probably attending the school in sabotage where the
eight had been trained, had been able to get on the inside. . .”Danielsky, supra, at 65. Biddle
insisted on absolute secrecy, Secretary of War Stimson later wrote in his diary, because of par-
ticular evidence that was likely to come out at a public trial. This evidence included Dasch’s
cooperation, the FBI’s ignoring of Dasch’s phone call, and the delay in reporting discovery of
the saboteur’s landing. Id., at 66.
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1864. Ex Parte Milligan, 71 U.S. 2, 120 (1866). Milligan sought a writ of habeas
corpus, arguing that a military court could not impose sentence on civilians who
were not in a theater of war. Several features of the opinion are relevant. The Court
disagreed with the government’s claim that Constitutional rights did not operate in
wartime, explaining the reach of the Fourth, Fifth, and Sixth Amendments, and
stating that the founders of the Constitution

foresaw that troublous times would arise, when rules and people would be-
come restive under restraint. . .and that the principles of constitutional lib-
erty would be in peril. . . .The Constitution of the United States is the law
for rulers and people, equally in war and peace, and covers with the shield
of its protection all classes of men, at all times, and under all cir-
cumstances.”

Milligan, 71 U.S., at 120. see also William H. Rehnquist, All the Laws But One:
Civil Liberties in Wartime 137 (1998) (“The Milligan decision is justly celebrated for
its rejection of the government’s position that the Bill of Rights has no application
in wartime. It would have been a sounder decision, and much more widely approved
at the time, had it not gone out of its way to declare that Congress had no authority
to do that which it never tried to do.”)

Milligan went on to hold that when courts are closed due to war, then martial
law may be justified in limited circumstances:

If, in foreign invasion or civil war, the courts are actually closed, and it is impos-
sible to administer criminal justice according to law, then, on the theater of active
military operations, where war really prevails, there is a necessity. . .as no power
is left but the military.. . .As necessity creates the rule, so it limits its duration;
for, if this government is continued after the courts are reinstated, it is a gross dis-
tortion of power. Martial rule can never exist where courts are open, and in the
proper and unobstructed exercise of their jurisdiction. It is also confined to the local-
ity of actual war. Because, during the [Civil War] it could have been enforced in
Virginia, where the national authority was overturned and the courts driven out,
it does not follow that it should obtain in Indiana, where that authority was never
disputed, and justice was always administered.

Milligan, 71 U.S., at 127. This part of Milligan was distinguished in Quirin, but
only on the unique facts of the case, for the Quirin defendants were charged with
violating the Law of War after a declared war and were charged in the locality of
the actual war. Under the still-standing Milligan rule, martial law might have been
appropriate in New York City in the days immediately following the World Trade
Center attacks, when Foley Square was closed and the Southern District of New
York was not operating as usual. Military tribunals could not exist in other states,
however, and would cease in New York after the federal courts became operational.
While Milligan states the general rule, Quirin at most provides an extremely lim-
ited exception to it.

The five Justices in Milligan’s majority went so far as to prevent military tribu-
nals from being used even when explicitly authorized by Congress. Their decision
provoked controversy, leading Chief Justice Chase to author a partial dissent (joined
by three other Justices). Chief Justice Chase believed that the laws of Congress did
not authorize the use of military tribunals, and therefore joined the majority opinion
in part. Milligan, 71 U.S., at 136. This opinion is notable because it underscores the
power of Congress to authorize these tribunals:

We think that Congress had power, though not exercised, to authorize the
military commission which was held in Indiana. . . .

Congress has the power not only to raise and support and govern armies
but to declare war. It has, therefore, the power to provide by law for car-
rying on war. This power necessarily extends to all legislation essential to
the prosecution of war with vigor and success. . .. Congress cannot direct
the conduct of campaigns, nor can the President or any commander under
him, without the sanction of Congress, institute tribunals for the trial and
punishment of offenses, either of soldiers or civilians, unless in cases of a
controlling necessity, which justifies what it compels, or at least insures
acts of indemnity from the justice of the legislature.

We by no means assert that Congress can establish and apply the laws of
war where no war had been declared or exists.

.it is within the power of Congress to determine in what states or dis-
tricts such great and imminent public danger exists as justifies the author-
ization of military tribunals.

Id., at 137-40; see also Id., at 122 (majority op.) (“One of the plainest constitu-
tional provisions was, therefore, infringed when Milligan was tried by a court not
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ordained and established by Congress, and not composed of judges appointed during
good behavior”).1t Under either rule in Milligan, the majority rule or Chief Justice
Chase’s dissent, the present Military Order fails. It lacks basic constitutional protec-
tions, and has not been authorized by Congress.

In another World War II case, the Court faced the issue of the Executive’s author-
ity to order military tribunals to try violators of the law of war. In In re Yamashita,
327 U.S. 1 (1946), General Yamashita of the Imperial Japanese Army was tried and
convicted by a military commission ordered under the President’s authority.’2 The
Court held that the trial and punishment of enemies who violate the law of war is
“an exercise of the authority sanctioned by Congress, to administer the system of
military justice recognized by the law of war. That sanction is without qualification
as to the exercise of this authority so long as a state of war exists—from its declara-
tion until peace is proclaimed.” Id., at 11-12 (emphasis added).13

The Supreme Court dealt with the use of military commissions again in Madsen
v. Kinsella, 343 U.S. 341 (1952), where the dependant wife of an American service-
man was convicted by military commission for the murder of her husband. The
Court found it within the President’s power to establish a military tribunal but
under certain constraints. Madsen stated that these commissions “have been con-
stitutionally recognized agencies for meeting many urgent governmental responsibil-
ities related to war.” Id. at 346. As such, the Court recognized that these tribunals
derive their authority from the Congress’ power to “declare war.” Id. at 346 n.9, and
§r0§nl4the occupation of Germany and the recent “cessation of hostilities.” Id., at

48.

Of course, there may be times when Congress cannot declare war, for one reason
or another.1> But in many of those cases, the Congress can of course specifically au-
thorize a military tribunal as part of a resolution authorizing force or as stand-alone
legislation. If a particular Administration feels that such Congressional activity is
not feasible (due to, for example, an invasion), it bears a burden in justifying a uni-
lateral course of action. But in a case like the one today, where Congress is able
to meet (indeed, has been meeting to respond to several Administration requests),
this justification for unilateralism does not appear tenable.

CONGRESS HAS NOT AUTHORIZED THE MILITARY TRIBUNALS

The present Military Order relies on the Resolution passed by Congress for legal
support. The Resolution states: “That the President is authorized to use all nec-
essary and appropriate force against those nations, organizations, or persons he de-
termines planned, authorized, committed, or aided the terrorist attacks that oc-
curred on September 11, 2001, or harbored such organizations or persons, in order

11 More recent military precedent also suggests that the civil war was similar to a declared
war, and that charges could be brought in the locality of war. See Opinion of Patrick T. Henry,
Assistant Secretary, Department of the Army, March 6, 2000, available at http://
www.surratt.org | documents /muddarmy.pdf (“One might content that the facts Ex Parte
Quirinare distinguishable from those in the Mudd Case [regarding the Lincoln assassination]
because the assassination of President Lincoln did not occur during a time of formally declared
war. However, the state of hostilities we now call the Civil Was was not legally declared at an
end until 1866. At the time of President Lincoln’s assassination, Washington D.C. served as the
nation’s military headquarters and was a fortified city. It remained under martial law for the
duration of the Civil War. . .Soldiers, for the most part, conducted civil policing in and around
the city. Under these circumstances, conditions tantamount to a state of war existed at the time
of President Lincoln’s assassination”).

12In this case, the President had proclaimed that “enemy belligerents who, during time of
war, enter the United States, or any territory or possession thereof, and who violate the law of
war, should be subject to the law of war and to the jurisdiction of military tribunals.” 327 U.S.,
at 10. This Presidential order was specifically predicated on a state of war existing between two
belligerent powers.

13Yamashita also recognized that the very existence of these commissions grew out of
Congress’s War Power and not any Executive authority. Id. at 12-13 (noting “[t]he war power,
from which the [military] commission derives its existence” and that the military tribunals had
“been authorized by the political branch of the Government”).

14The Court quotes from Winthrop, Military Law and Precedents, 831 (2d ed. 1920), stating

“it is those provisions of the Constitution which empower Congress to ‘declare war’ and ‘raise
armies,” and which, in authorizing the initiation of war, authorize the employment of all nec-
essary ‘and proper agencies for its due prosecution, from which the tribunal derives it original
sanction. Its authority is thus the same as the authority for the making and waging of war and
for the exercise of military government and martial law.” The court thus subscribes to the view
that military commissions derive any authority they have from Congressional sanction under
the war powers. They act only pursuant to Congressional delegation of authority.

15 A declaration of war in today’s circumstances may be possible. See Prize Cases, 67 U.S. 635,
666 (1863) (“But it is not necessary to constitute war, that both parties should be acknowledged
as independent nations of sovereign States.”).
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to prevent any future acts of international terrorism against the United States by
such nations, organizations or persons.” Pub. L. No. 107-40, 115 Stat. 224 §2(a).
This Resolution is patently quite far from a declaration of war, and is limited in
many respects. Significantly, the Resolution passed by Congress,

1) restricts its reach only to “force,”

2) applies only to persons involved in some way in the September 11 at-
tacks, and

3) permits such activity “in order to” avert prospective damage to the
United States.

Now compare the Resolution with the Military Order, which,

1) goes well beyond any conceivable definition of “force,”

2) does not confine its reach to persons involved in the September 11 at-
tacks, but goes so far as to permit any terrorist unconnected to the attacks
to be tried before a military tribunal,

3) is entirely retrospective, meting out sentences for past acts, and

4) extends its jurisdiction to places that are not localities of armed conflict.

A tougher question is presented by persons in Afghanistan, for the Use of Force
Resolution when read in conjunction with the Uniform Code of Military Justice
could suggest military jurisdiction for those that are the direct targets of Congress’
Resolution. As I will explain in a moment, this reading is questionable, but the case
is a closer one. But the Military Order goes much, much farther than this, and illus-
trates the precise dangers with unilateral determinations by the Executive. The
Order does not confine its reach to those involved in the September 11 attacks. It
states that individuals subject to the order include anyone whom,

“there is reason to believe. . .

(i) is or was a member of the organization known as al Qaida;

(ii) has engaged in, aided or abetted, or conspired to commit, acts of inter-
national terrorism, or acts in preparation therefor, that have caused, threat-
en to cause, or have as their aim to cause, injury to or adverse effects on
the United States, its citizens, national security, foreign policy, or economy;
or

(ii1) has knowingly harbored one or more individuals described [in the first
two categories abovel].

Military Order, § 2(a) (emphasis added). There is absolutely no constitutional war-
rant for such a dramatic expansion of the military tribunal’s authority to cover indi-
viduals completely unconnected to the September 11 attacks, no matter how broadly
the statutes and precedent can be stretched. This is particularly important in light
of the fact that the Congress explicitly rejected proposed White House language that
would have authorized a broader use of force. See Lancaster, Congress Clears Use
of Force, Wash. Post, Sept. 15, 2001, at A4. Subsections ii) and iii) of the Military
Order therefore underscore just how important it is for this body to carefully cir-
cumscribe the jurisdiction and reach of a military tribunal. Without such guidance,
military tribunals can creep far beyond the circumstances of an emergency, sweep-
ing up many unrelated investigations. “Mission creep” can infect not only military
operations that employ force, but also those that involve prosecutors and judges.

In the wake of the martial law of the Civil War, Congress passed the Posse Com-
itatus Act to prevent the military from becoming part of civilian affairs. The Act
states, “Whoever, except in cases and under circumstances expressly authorized by
the Constitution or Act of Congress, willfully uses any part of the Army or the Air
Force as a posse comitatus or otherwise to execute the laws shall be fined under
this title or imprisoned not more than two years, or both.” 18 U.S.C.S. § 1385 (2001).
This Act reflects the underlying presumption against blurring military and civilian
life, unless Congress authorizes otherwise or the Constitution so demands. It is in-
structive that this fundamental law has itself been modified recently with respect
to the War on Drugs and immigration. See 10 U.S.C. §§371-380 (authorizing Sec-
retary of Defense to furnish equipment and personnel to assist civilian agencies in
enforcing drug and immigration laws, but preventing the military, with the excep-
tion of the Coast Guard, from conducting “a search and seizure, an arrest, or other
similar activity”). The Posse Comitatus Act underscores the general presumption
against civilian life becoming subject to military law, unless Congress or the Con-
stitution explicitly say otherwise. The recent Military Order undercuts this post
Civil War tradition, and does so unilaterally.

As previously stated, the Uniform Code of Military Justice (UCMJ) is still on the
books. It might be thought that the language in the Uniform Code, which recognizes
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the concurrent jurisdiction of military tribunals, 10 U.S.C. § 821,16 constitutes suffi-
cient congressional authorization of them under the rule laid down in Quirin. I have
already explained why Quirin, and its interpretation of the predecessor statute to
the UCMdJ, does not come close to justifying the present Military Order. Not only
the facts and opinion in Quirin, but cases decided under the UCMJ itself suggest
that this body has not authorized the military tribunals envisioned in the recent
Military Order.

In United States v. Averette, 19 U.S.C.M.A. 363 (1970), a civilian employee of the
Army was charged with criminal violations in Vietnam and tried by court-martial
under the UCMJ. The United States Court of Military Appeals there decided that,
in determining the applicability of the UCMJ, “the words ‘in time of war’ mean. . .«
war formally declared by Congress.” Id., at 365 (emphasis added). Further, the court
believed that “a strict and literal construction of the phrase ‘in time of war’ should
be applied,” Id., in the case of the jurisdiction of military courts. The conclusion in
this case was that the hostilities in Vietnam, although a major military action, was
not a formal declaration of war for purposes of the military’s jurisdiction.l” The
Court of Military Appeals followed this line of reasoning is Zamora v. Woodson, 19
U.S.C.M.A. 403 (1970), where it held again that the term ‘in time of war’ means
“a war formally declared by Congress,” Id. at 404, and that the military effort in
Vietnam could not qualify as such. The question of whether a terrorist can even
qualify as a belligerent or engage the machinery of the “laws of war” is itself not
clear. See Scharf, Defining Terrorism as the Peace Time Equivalent of War Crimes,
7 ILSA J. Int'l & Comp. L. 391, 392 (2001) (“The key is the ‘armed conflict’ thresh-
old. By their terms, these conventions do not apply to ‘situations of internal disturb-
ances and tensions such as riots and isolated and sporadic acts of violence.” In those
situations, terrorism is not covered by the laws of war, but rather by a dozen anti—
terrorism conventions”).18

Finally, the United States Court of Claims faced this issue in Robb v. United
States, 456 F.2d. 768 (Ct. Cl. 1972). The Court of Claims held that the decedent’s
prior court-martial had not held jurisdiction over him as a civilian employee of the
Armed Forces because “short of a declared war,” Id., at 771, the court-martial did
not possess jurisdiction under the UCMJ.

Thus both civil and military courts have held that the UCMJ’s use of the term
“in a time of war” requires an actual, congressionally declared war to provide juris-
diction over civilians for the military courts-martial or tribunals. This strict reading
should also apply to the Court’s previous rulings holding the President’s power to
convene military tribunals to vest only “in time of war.” This strict reading is justi-
fied not only because of the precedent established by the Court of Military appeals,
but also in light of the tremendous damage to individual rights the Executive and
the military could create if military courts could be convened without explicit Con-
gressional authorization.

16The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive
military commissions, provost courts, or other military tribunals of concurrent jurisdiction with
respect to offenders or offenses that by statute or by the law of war may be tried by military
commissions, provost courts, or other military tribunals.” 10 U.S.C. § 821

17In a rather different settmg, the military courts have found that a substantive offense,
sleeping at one’s post during time of war, was possible during the Korean War. United States
v. Bancroft, 3 U.S.C.M.A. 3 (1953). The Court pointed to many indicia of a wartime situation,
including special “national emergency legislation.” Id., at 5. See also United States v. Ayres, 4
U.S.C.M.A. 220 (1954) (following Bancroft). Averette is not modified by Bancroft or Ayres, as
Averette is the more recent case and was explicitly decided in light of these other case. While
members of our military might be subject to additional punishment based on statutes that ag-
gravate penalties during wartime, to apply the jurisdiction of the UCMJ to those not ordinarily
subject to it requires an affirmative act of Congress. Averette, at 365 (“We emphasize our aware-
ness that the fighting in Vietnam qualifies as a war that word is generally used and understood.
By almost any standard of comparison—the number of persons involved, the level of casualties,
the ferocity of the combat, the extent of the suffering, and the impact on our nation—the Viet.
namese armed conflict is a major military action. But such a recognition should not serve as
a shortcut for a formal declaration of war, at least in the sensitive area of subjecting civilians
to military jurisdiction.”)

The Averette ruleing means that when the constitutional rights hang in the balance, courts
should read statutes as narrowly to avoid violating these rights unless congressional intent is
clear. The term “time of war” is ambiguous, and as such, should be read narrowly as requiring
a congressional declaration of war before constitutional nghts are abrogated in the name of na-
tional security. Congress must speak clearly if it wishes to constrain, or allow the Executive to
constrain, civil rights through its war powers.

18 Making the laws of war applicable to terrorists may also raise problems, including possibly
providing them with the “combatant’s privilege,”under which combatants are immune from pros-
ecution for common crimes, and prisoner of war status upon detention. Scharf, supra, at 396—
98.
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After all, many would be surprised to learn that the Administration is arguing
that this Body has already ratified military tribunals for terrorists. The dusting off
of an old statute passed for an entirely different purpose and in another era raises
significant constitutional concerns when that statute is used to justify the depriva-
tion of individual rights. The Supreme Court often speaks in terms of “clear state-
ment” rules: if the legislature wants to deprive someone of a constitutional right,
it should say so clearly, otherwise the legislation will be construed to avoid the con-
stitutional difficulty. E.g., Kent v. Dulles, 357 U.S. 116, 129-30 (1958) (holding that
the Secretary of State could not deny passports on the basis of Communist Party
membership without a clear delegation from Congress, and that this permission
could not be “silently granted”) (emphasis added).’® Without a clear statement by
this Congress about the need for military tribunals, it will be difficult for a civilian
court to assess the exigencies of the situation and to determine whether the cir-
cumstances justify dispensing with jury trials, grand juries, and the rules of evi-
dence on habeas review.

Even if there is some ambiguity in the UCMJ about the meaning of “time of war,”
standard principles of legislative interpretation would counsel reading the statute
to avoid constitutional difficulties, and mean that the President lacks authority.20
As Justice Jackson put it in his concurrence in Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 673 (1952), in the zone of twilight between the powers of Con-
gress and the President, “any actual test of power is likely to depend on the impera-
tives of events and contemporary imponderables. . . .” One of these imperatives is
the preservation of individual rights. In Valentine v. United States ex rel Neidecker,
299 U.S. 5 (1936), the Court considered the Executive’s power to extradite under
a treaty where the treaty did not provide for such extradition. Although this case
took place before Youngstown, it is clear that this Executive action would fall into
Jackson’s zone of twilight. The Court did not allow the extradition because of the
trampling of individual rights: “the Constitution creates no executive prerogative to
dispose of the liberty of the individual. Proceeding against [an individual] must be
authorized by law. . . .It necessarily follows that as the legal authority does not
exist save as it is given by an act of Congress. . .[i]lt must be found that [a] stat-
ute. . .confers the power.” Id. at 9; see generally Silverstein, Imbalance of Powers
115-16 (1997) (stating the proposition that when it comes to individual liberties, the

19 Dames & Moore v. Regan, 453 U.S. 654 (1981) loosened the definition of “implied Congres-
sional authorization” somewhat but did not find that lack of Congressional voice would con-
stitute implicit authorization. The decision expressly disclaimed any attempt to use its precedent
in other cases: “we attempt to lay down no general ‘guidelines’ covering other situations not in-
volved here, and attempt to confine the opinion only to the very questions necessary to decision
of the case.” Id., at 661. In Dames, a case in which a constitutional right was probably not at
stake, the Court approved an Executive Order which terminated all litigation between United
States nationals and Iran in return for the establishment of a claims tribunal to arbitrate the
disputes. The Court did not find explicit authorization by Congress but grounded a finding of
implied authorization in the fact the Congress had passed the International Claims Settlement
Act of 1949 which approved another executive claims settlement action and provided a proce-
dure to implement future settlement agreements. Also, the legislative history of the Inter-
national Emergency Economic Powers Act (IEEPA) showed that Congress accepted the authority
of the President to enter into such settlement agreements. Id. In the current case, Congress has
passed no such legislation which recognizes or ratifies the President’s authority to convene mili-
tary tribunals without a declaration of war, and the constitutional rights at stake are signifi-
cant. As such, implicit approval of Congress cannot be found here as it was in Dames & Moore.

20 A comparison between the Military Order and President Truman’s seizure of the steel mills
via Executive Order is instructive. The Supreme Court declared Truman’s Executive Order un
constitutional because it “was a job for the Nation’s lawmakers, not for its military authori-
ties. . . .In the frame work of our Constitution, the President’s power to see that the laws are
faithfully executed refutes the idea that he is to be a lawmaker.” Youngstown, supra, at 587
(majority cop. per Black, J.). Even though legislative action might “often be cumbersome, time-
consuming, and apparently inefficient,” Justice Douglas stated, that was the process our Con-
stitution set up. See id., at 629; see also id. (“The doctrine of the separation of powers was
adopted by the Convention of 1787, not to promote efficiency but to preclude the exercise of arbi-
trary power. . .to save the people from autocracy”) (quoting Brandeis, J., Dissenting in Myers
v. United States). See also Youngston, id., at 650 (Jackson, J., concurring) (‘Aside from suspen-
sion of the privilege of the writ of habeas corpus. . .[the founders made no express provision
for exercise of extraordinary authority because of a crisis. I do not think we rightfully may so
amend their work, and, if we could, I am not convinced it would be wise to do so. . . .[TThe
President of the [German] Republic, without concurrence of the Reichstag, was empowered tem-
porarily to suspend any or all individual rights if public safety and order were seriously dis-
turbed or endangered. This proved a temptation to every government, whatever its shade of
opinion, and in 13 years suspension of rights was invoked on more the 250 occasions. Finally,
Hitler persuaded President Von Hindenberg to suspend all such rights, and they were never re-
stored.”).
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Court is hesitant to defer to the Executive in the absence of specific Congressional
mandate).21

In the current case, the Executive Order is made applicable even to resident
aliens who are constitutionally vested with due process rights. As such, the Court
should be wary of allowing the Executive to unilaterally abrogate these individual
protections.22

Finally, if the UCMJ were stretched to give the President power to create a tri-
bunal in this instance, it would leave the statute so broad as to risk being an uncon-
stitutional delegation of power. Such a statute would leave the President free to de-
fine a “time of war,” grant him the discretion to set up military tribunals at will,
bestow upon the Executive the power to prosecute whomever he so selects in a mili-
tary tribunal, and give him the power to try those cases before military judges that
serve as part of the Executive Branch and perhaps even the ability to dispense with
habeas corpus and review by an Article III court. It would be a great and
unbounded transfer of legislative power to the Executive Branch, a claim that every
defendant before the tribunal would raise repeatedly. See Clinton v. City of New
York, 118 S. Ct. 2091, 2108-10 (Kennedy, J., concurring); Industrial Union Dep’t,
AFL-CIO v. American Petroleum Inst., 448 U.S. 607, 687 (1980) (Rehnquist, J. Con-
curring); American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 545 (1981)
(Rehnquist, J., dissenting); California Bankers Ass’n v. Schultz, 416 U.S. 21, 91-93
(1974) (Brennan, J., dissenting).

There is one other aspect of the Military Order that is constitutionally troubling:
its secrecy.23 Government secrecy is a tremendously dangerous, though important,
power. The Constitution was designed to avoid secrecy when the criminal process
has been engaged. Our Founders feared secret trials, knowing that the impulse
would be too great for the prosecutor to abuse his powers. See U.S. Const., Am. VI;
cf., Morrison v. Olson, 487 U.S. 654, 728-29 (1988) (Scalia, J., dissenting).

When criminal trials take place in open court in front of a jury of one’s peers,
a tremendous checking function exists. Yet the Military Order scraps all of this, and
permits trials to be conducted in secret, without the attention of press or peers.
Nothing will check the power of the prosecutor in these trials. Our enemies will call
them “show trials” to cover up for our government’s failures, our friends will wonder

21The Pentagon Papers Case, N.U. Times Co. v. United States, 403 U.S. 713 (1971), also un-
derscores the constitutional problems with unilateral executive action. In that case, the Court,
in a per curiam opinion, denied the President an injunction to block the New York Times and
the Washington Post from publishing certain documents which the Administration claimed
would be damaging to the military effort in Vietnam. Justice Brennan observed that the Execu-
tive acted without authorization from Congress. Previously, Congress had considered legislation
which would have made such disclosure criminal. Brennan stated that “[ilf the proposal. . .had
been enacted, the publication of the documents involved here would certainly have been a crime.
Congress refused, however, to make it a crime.” Id. at 746. Justice Douglas indicated that the
case might have been different with specific Congressional authorization, stating “[t]here
is. . .no statute barring the publication by the press of the material which the Times and the
Post seek to use.” Id. at 720. Douglas also conceded that a state of declared war might authorize
such action on the part of the Executive when he state “[t]he war power stems from a declara-
tion war. . . .Nowhere (in the Constitution] are presidential wars authorized. We need not de-
cide therefore what leveling effect the war power of Congress might have.” Id. 722. Similarly
here, a declared state of war vests the President with the power to abrogate some Fifth Amend-
ment rights but in the absence of such declaration of war or specific Congressional authoriza-
tion, the Executive’s attempt to remove Fifth Amendment protections through the use of mili-
tary tribunals is constitutionally problematic.

22 Additionally, if one subscribes to Justice Murphy’s view that the Fifth Amendment protects
all people accused by the Federal Government and “[n]o exception is made as to those who are
accused of war crimes or as to those who possess the status of any enemy belligerent,” then
it would be logical that the Executive not be allowed to unilaterally abrogate individual rights
of even non-resident aliens. In re Yamashita, 327 U.S. at 26 (Murphy, J., dissenting) (stating
that “[tlhe immutable rights of the individuals, including those secured by the due process
clause of the Fifth Amendment, belong not alone to the members of those nations that excel
on the battlefield or that subscribe to the democratic ideology. They belong to every person in
the world, victor or vanquished, whatever may be his race, color or beliefs. They rise above the
status of belligerency or outlawry. They survive any popular passion of frenzy of the mo-
ment. . . .Such is the universal and indestructible nature of the rights which the due process
clause of the Fifth Amendment recognizes and protects when life or liberty is threatened by vir-
tue of the authority of the United States.”).

23 There is also a second strain of unilateralism in the Military Order, that of unilateralism
in our foreign policy. Spain has already refused to extradite suspects in the September 11 inves-
tigation until America promises not to subject them to a military trial. The upshot of the mili-
tary order may be to weaken not strengthen, our ability to conduct thorough investigations, to
interview material witnesses, and prosecute those responsible. Again, these costs of the tribu-
nals may be worth it, but these are the types of determinations that are appropriate for Con-
gressional oversight.
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why American justice cannot handle those who are obviously culpable. And a dubi-
ous precedent will be set that gives the President the power to establish these tribu-
nals in circumstances untethered to formal declarations of war. If the circumstances
demand secret trials, this body can so authorize them. Our Constitution and laws
necessarily require many procedures before the cloak of government secrecy can be
worn.

ATTORNEY GENERAL ORDER NoO. 2529-2001 RAISES SERIOUS CONSTITUTIONAL CON-
CERNS AND JEOPARDIZES THE CRIMINAL CONVICTIONS OF THOSE RESPONSIBLE FOR
TERRORISM

A similar analysis of executive unilateralism applies to Attorney General Order
No. 2529-2001. This regulation was announced with no legislative consideration
whatsoever. It comes close to infringing both Fourth Amendment right to privacy
and the Sixth Amendment right to counsel. Those who are the subject of the rule
have not been charged with a crime, for the order permits monitoring of “inmates,”
defined under this rule to include not merely criminal convicts, but anyone “held
as witnesses, detainees or otherwise.” The government is currently detaining well
over 1000 individuals, some on immigration violations, some as possible suspects,
and still others who are material witnesses, all of whom are subject to such moni-
toring. The monitoring may occur, not on a probable cause standard, but whenever
the Justice Department determines that “reasonable suspicion exists to believe that
an inmate may use the communications with attorneys. . .to facilitate acts of ter-
rorism.” Id. Moreover, the determination that someone is too threatening to speak
privately with counsel is made not by a judge, but by the executive branch acting
unilaterally, in contradistinction to other legislative procedures such as the Foreign
Intelligence Surveillance Act (FISA).

Again, this dramatic order, if carefully circumscribed, might be justified on na-
tional security grounds, but it is the type of action that requires legislation, not a
unilateral decision by the Executive Branch. After all, “the attorney-client privilege
under federal law [is] the oldest of the privileges for confidential communications
known to the common law.” United States v. Zolin, 491 U.S. 554, 562 (1989).

My analysis here will not dwell on judicial cases, for a good reason, there are
none. The Government has not issued such a sweeping ruling in its entire history.
All previous precedents pale in comparison to the major change of law issued by the
Attorney General. To be sure, there are indications that both the Fourth Amend-
ment and Sixth Amendment are violated when the government monitors conversa-
tions between attorneys and their clients. But my argument is really one based on
common sense: such an intrusion into private affairs can only be justified by compel-
ling circumstances. Standard separation of powers principles suggest that such a
justification be announced by Congress, in the form of law, and enforced at the dis-
cretion of the President.

While defenders of the regulation have pointed out that separate teams for “pre-
vention” and “prosecution” will be set up, the result of this form of monitoring is
to chill the relationship between attorney and client. Confidentiality is the essence
of representation in this privileged relationship. As a result of the new regulation,
people will not be able to consult their lawyers without the risk of a government
agent listening to their conversation. The conversation might be about the most pri-
vate matters imaginable—a divorce created in part by the government’s detention,
for example. A long tradition has prevented the government from intruding into con-
versations between lawyer and client, for such matters may be deeply private ones,
subject to traditional fourth amendment protection. Amar & Amar, The New Regula-
tion Allowing Federal Agents to Monitor Attorney-client Conversations: Why it
Threatens Fourth Amendment Values, Find law, Nov. 16, 2001, at http://
writ.news.findlaw.com [amar/20011116.html.

Without the order, clients might talk to their lawyers about arranging plea bar-
gains and other deals in exchange for information about future plots of terrorism.
In the wake of the Regulation, these conversations may conceivably to dry up, re-
sulting in the government receiving less, not more, information. Again, the Justice
Department might have special reason to discount this risk, and special reason to
believe that clients are passing messages through their attorneys. But if so, it is up
to them to make that case to this Body.

As anyone who has worked with intelligence data knows, there are often mis-
takes. This is natural given the shadowy world of informants and purchased infor-
mation, and circumstances in the wake of September 11 may justify holding people
in detention on the basis of such data, despite these mistakes. But to go farther
than this, and to abrogate the historic relationship between attorney and client in
the name of national security, threatens constitutional freedoms, and, indeed, may
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threaten the criminal convictions of these individuals. This is particularly the case
when a series of less restrictive alternatives exist to the regulation. See Amar &
Amar, supra (discussing “cleared counsel” approach in Classified Information Proce-
dures Act and videotaping of attorney/client conversations that could become review-
able ex parte by a judge).

Congressional legislation authorizing such searches will undoubtedly put such a
regulation on stronger constitutional footing. The Fourth Amendment focuses on
reasonableness, and one way in which courts assess reasonableness is by looking to
Congress. Because there is a “strong presumption of constitutionality due to an Act
of Congress, especially when it turns on what is ‘reasonable,” United States v. Di
Re, 332 U.S. 581, 585 (1948), the Court has in certain circumstances chosen to
“defer to [the] legislative determination” about the safeguards necessary for
searches and seizures under a particular regulatory scheme. Donovan v. Dewey, 452
U.S. 594, 603 (1981). see also Amar, Fourth Amendment, First Principles, 107 Harv.
L. Rev. 757, 816 (1994) (“Legislatures are, and should be, obliged to fashion rules
delineating the search and seizure authority of government officials. . . .In cases of
borderline reasonableness, the less specifically the legislature has considered and
authorized the practice in question, the less willing judges and juries should be to
uphold the practice.”). Without legislative approval, by contrast, courts may well
frown on such an unprecedented intrusion into privacy. See Coplon v. United States,
191 F.2d 749 (D.C. Cir. 1951) (Sixth Amendment violated by government intercep-
tion of private telephone consultations between the accused and lawyer); Hoffa v.
United)States, 385 U.S. 293, 306 (1966) (assuming without deciding that Coplon is
correct).

While some have claimed that United States v. Noriega, 764 F. Supp. 1480 (S.D.
Fla. 1991) justifies the immense monitoring order involved here, a close reading of
Noriega reveals otherwise. It is telling that the main precedent cited by defenders
of the regulation is a district court opinion from a single district in Florida. In the
case, former Panamanian dictator Manuel Noriega claimed that the interception of
his phone calls while in prison (but not those with his attorneys) violated his Fourth
Amendment right, and that his Sixth Amendment right was violated when con-
versations with his attorneys were intercepted. The district court decision dismissed
the latter claim because the government did not intentionally intercept the attorney/
client phone calls, see 764 F. Supp., at 1489, a claim that the government can in
no way make today. The AG Regulation contemplates intentional monitoring of
these conversations. The Fourth Amendment claim Noriega put forth was not at all
about monitoring of attorney/client conversations, Id., at 1490, and therefore did not
decide the difficult issue raised by the Attorney General’s Regulation. Moreover, the
Noriega monitoring was done under very limited circumstances where probable
cause was almost certainly met and the search was as reasonable as the facts were
unusual. Noriega did not concern a sweeping order such as the one involved today,
which, again, targets even those held as material witnesses.

In this respect, a comparison with FISA is helpful. When the Circuit Courts were
in conflict on the question of whether the President has inherent authority to con-
duct surveillance without a prior judicial screen, compare Zweibon v. Mitchell, 516
F.2d 594 (D.C. Cir. 1975) (disclaiming executive power) with United States v.
Butenko, 494 F.2d 593 (3d Cir. 1974) (upholding it), Congress and the President
compromised in the Foreign Intelligence Surveillance Act of 1978. The Act rejected
the notion that the executive may conduct surveillance within the U.S. unbridled
by legislation.2¢ FISA was re-affirmed and amended just last month with the pas-
sage of the USA PATRIOT Act.

The approach taken with the passage of FISA disclaimed any pretense of
unilateralism. At that time, the Senate Judiciary Committee declared that the FISA
was a “recognition by both the executive branch and the congress that the statutory
rule of law must prevail in the area of foreign intelligence surveillance.”.” S. Rep.
No. 95-604, at 7 (1977) (emphasis added). The Senate Intelligence Committee an-
nounced that the FISA represented a “legislative judgment that court orders and
other procedural safeguards are necessary to insure that electronic surveillance by
the U.S. government within this country conforms to the fundamental principles of
the Fourth Amendment.” S. Rep. No. 95-701, at 13 (1978).

Speaking for the executive branch before this Committee, Attorney General Bell
himself agreed to this judgment, praising the Act because “‘for the first time in our
society the clandestine intelligence activities of our government shall be subject to
the regulation and receive the positive authority of a public law for all to inspect.””

24 See Pub. L. No. 95-511, 92 Stat. 1783 (codified as 50 U.S.C. §§1801-11 (2001)); Americo
R. Cinquegrana, The Walls (and Wires) Have Ears: The Background and First Ten Years of the
Foreign Intelligence Act of 1978, 137 U.Pa. L. Rev. 793 (1989).
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«“

Id. at 7 (citation omitted). He praised it because, as he said, “‘it strikes the balance,
sacrifices neither our security nor our civil liberties, and assures that the abuses
of the past will remain in the past and that the dedicated and patriotic men and
women who serve this country in intelligence positions, often under substantial
hardships and even danger will have the affirmation of Congress that their activities
are proper and necessary.”” Id. (emphasis added). Again today, we find ourselves in
a world where we need recognition both by the President and by Congress that the
statutory rule of law must prevail in the area of foreign intelligence surveillance.
The world is not so different today that we do not need the “positive authority of
a public law for all to inspect,” or that we do not need procedural safeguards to pro-
tect against the abuses of the executive branch.

Twenty-four years ago this Committee spoke that it wanted to “curb the practice”
by which the President and the Attorney General may disregard the Bill of Rights
on their “own unilateral determination that national security justifies it.” S. Rep.
95-604, at 8-9 (emphasis added). The executive branch at that time agreed, and
since that time the judiciary has protected that deference to legislative judgment.
A similar course of action is appropriate today.

THE POSSIBILITY OF LEGISLATIVE REVERSAL OF EITHER EXECUTIVE DECISION DOES
NoT MAKE THEM CONSTITUTIONAL

The Congress today retains some formal power over both the Military Order and
the Attorney General Regulation and can use legislation to reverse them. But this
possibility does not transform either Executive decision into a constitutional one.
The Executive Branch has acted ultra vires in issuing both of these decisions, and
both lack the appropriate constitutional stature to survive separation of powers
scrutiny. The speculative possibility of a Congressional reversal cannot make an act
of the Executive constitutional. (If President Clinton during a budget deadlock got
frustrated and decided to proclaim his budget proposal the law of the land, and di-
rected his Secretary of Treasury to begin disbursements, Congress would of course
have the power to trump his “budget” with one of their own, but the existence of
its trumping power wouldn’t make the President’s initial action constitutional.) In-
deed, President Truman’s Order to seize the steel mills could have been reversed
by Congress (a possibility explicitly invited by President Truman—in contradistinc-
tion to the recent Administration actions—who sent messages to Congress stating
that he would abide by a legislative determination to overrule his Executive Order).
The dissent in Youngstown made much of Truman’s overture to Congress, but that
did not stop the Supreme Court from declaring President Truman’s action unconsti-
tutional for overstepping his authority.

Furthermore, there may be all sorts of barriers to Congressional reversal: trials
might be underway, in which case a Congressional reversal might create double
jeopardy problems, or the Congress might not want to set up a dangerous confronta-
tion between the branches in a time of national crisis. A Congressional reversal
would require not a simple majority, but a two-thirds one (because a President
would have the power to veto the legislation proposing the reversal), therefore such
a reading of the Constitution would work a subtle but dangerous transformation in
power away from the Congress and toward the President. A future President could
then set up military tribunals in a national crisis, declaring, for example, the “War
on Drugs” to require military tribunals for narcotics traffickers, and the Congress
would have to attain a two-thirds majority affirmatively reverse such a determina-
tion. The Separation of Powers is designed precisely to guard against such transfers
of constitutional authority. Particularly because our constitutional traditions are
evolving ones, it is dangerous for one person to be given the authority to freeze the
Constitution at a single moment in time. This body is uniquely equipped to assess
the meaning of constitutional guarantees, such as the Fourth, Fifth and Sixth
Amendments, in light of contemporary circumstances.

CONCLUSION

Given the national importance and fundamental commitment to Constitutional
values, the better course of action is for the President to only act in this area when
his powers are at their highest ebb, namely, when he acts with the approval of the
co-equal legislative branch. Youngstown, 343 U.S. at 635 (Jackson, J., concurring)
(when the President acts with explicit authorization of Congress, “his authority is
at its maximum, for in includes all that he possesses in his own right plus all that
Congress can delegate.”). Even though I am a supporter of the unitary executive
theory, which generally endorses a broad view of constitutional powers of the Presi-
dent, the Military Order and AG Regulation go too far.
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The Executive Branch should therefore, at a minimum, decline to enforce either
the Military Order or the Attorney General regulation until this body has expressly
authorized these methods. The Congress should then immediately take up the ques-
tion of whether these methods are necessary and proper, and give due weight to the
views of the Administration on this point. A united Executive-Legislative determina-
tion, just as with FISA, the USA PATRIOT Act, and other major national-security
decisions, will best safeguard individual liberty for the future and prevent convic-
tions from being overturned in the ongoing terrorism investigations. At the very
minimum, Congress should consider enacting legislation similar to the War Powers
Act and laws governing covert activity, so that the President is required 1) to notify
some or all members of Congress quickly when military tribunals are initiated, and
%) to provide details of the cases to this body so that it may perform its oversight
unction.

In conclusion, like most all Americans, I believe the Administration is trying to
make the best calls that it can. But that’s part of the point: Our Constitutional de-
sign can’t leave these choices to one man, however well intentioned and wise he may
be. We do not live in a monarchy. The structure of government commits wide-rang-
ing decisions such as this to the legislative process. To say this is not to be “soft
on terrorism,” but actually to be harder on it. We cannot afford to jeopardize our
beliefs, or to risk accusations of subverting our constitutional tradition, simply be-
cause one branch thinks it expedient.

Chairman LEAHY. Thank you very much, Professor.

Let me ask you, General Barr—I know you have long supported
the idea of military tribunals—when did you first consult with the
adm?inistration on the option of military tribunals, this administra-
tion?

Mr. BARR. Well, I didn’t consult with anybody. I reminded people
of work that had been done previously in the Department on this
topic.

Chairman LEAHY. Reminded people just on the street or people
in the administration?

Mr. BARR. Staff people in the administration.

Chairman LEAHY. And when did you do that?

Mr. BARR. After September 11.

Chairman LEAHY. Shortly thereafter?

Mr. BARR. Yes.

Chairman LEAHY. General, I am thinking back to the time when
you were Attorney General under former President Bush. We went
through Desert Storm and Desert Shield, facing thousands of peo-
ple that we were in open conflict with.

Let me ask you, did former President Bush ever issue a similar
order for military tribunals during Desert Storm or Desert Shield?

Mr. BARR. No.

Chairman LEAHY. What about after the bombing of Pan Am
Flight 103 over Lockerbie, Scotland?

Mr. BARR. No. It was in that context which we explored the pos-
sibility because we looked at the Nuremberg model and considered
setting up a joint military tribunal.

Chairman LEAHY. And did you recommend that to the President?

Mr. BARR. No, because my informal contacts with the Scots indi-
cated they were not interested in doing that, primarily because of
the death penalty.

But the Iraqi war is a good example. That was not a declared
war, but I think it would be ridiculous to say that if the Republican
Guards had started executing American prisoners or pilots that
had been shot down that we would have been powerless to convene
military courts to try them for those violations of the laws of war.
Our only option would not have been, as some seem to suggest,
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bringing back Republican Guard members and trying them in our
civilian courts.

There has never been a circumstance I am aware of of an armed
foreign combatant waging war against the United States having
been tried for war crimes in a civilian court.

Chairman LEAHY. But I think you have heard the testimony
that, the way it is drafted, this could go well beyond an armed com-
batant directing actions against the armed forces of the U.S.

Mr. BARR. Not at all. I think Mike Chertoff was referring to one
of FDR’s orders. FDR issued two orders. One of them was ex-
tremely broad. The second one was the one that was directed at
these specific Nazis. His first one was sweeping and applied to any-
body who was a resident of a country at war against the United
States who attempted to enter the United States for the purpose
of carrying out hostile or warlike actions.

So I think that the President’s order applies to people who com-
mit war crimes; that is, they have to be in a state of unlawful bel-
ligerency against the United States and commit war crimes that
are triable in military tribunals. The order says that in Section 4.

Chairman LEAHY. Do you agree with that, Mr. Heymann?

Mr. HEYMANN. Well, no, I don’t think they have to be war crimes.
I think the order plainly applies to any terrorist act, but the big
problem is that you don’t know whether the guy is a terrorist or
not.

Israel killed a Norwegian waiter on the mistaken ground that he
was one of the people responsible for the Munich Olympics mas-
sacre of the Israeli athletic team.

This order applies to any of 20 million people, unreviewable,
whom the President believes are terrorists or have helped terror-
ists or were terrorists or used to harbor terrorists. And it is the
power; it is not how it is being exercised.

I think your first question is whether you are going to address
the claim of power of the President or whether you are going to ad-
dress its likely use, limited to a relatively few people. And I agree
with former Attorney General Barr that I don’t think there is an
obligation to bring them back from Afghanistan. But the claim of
power reaches 20 million people living in the United States and
anyone in Spain, France, or Germany, and it applies to indefinite
detention without trial, without the immigration grounds we are
now using, as well as to military trials. It is an extraordinary claim
of power.

Chairman LEAHY. Well, since I am going to follow the lights very
strictly for everybody, I will stop at that point and not do a follow-
up.

Senator Hatch?

Senator HATCH. Mr. Silliman, if I understand your testimony cor-
rectly, you are willing to accept that the President can, consistent
with our laws and our Constitution, establish military tribunals to
try those accused of violating the “law of war.”

Mr. SILLIMAN. That is correct, Senator.

Senator HATCH. But, apparently, your objection to the President’s
order is that we were not technically at war with Al Qaeda until
after they orchestrated the September 11 attacks. Your analysis
appears to me, at least, to lead to the perplexing result that the
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President could lawfully order trial by military tribunal for terror-
ists who commit war crimes after the September 11 attacks, but
cannot try them by military tribunal for the September 11 attacks
themselves.

Here is where I find it difficult to believe that our laws would
command such a perverse result: Even if I were inclined to accept
your analysis, I wonder how you deal with the following fact. The
President did not premise his order exclusively on the September
11 attacks. Rather, his order explicitly states, “International terror-
ists, including members of Al Qaeda, have carried out attacks on
United States diplomatic and military personnel and facilities
abroad and on citizens within the United States.”

Now, the question is, is it your position that it is the province
of this Congress to second-guess the President’s factual determina-
tion as to when a state of war came into being?

Mr. SiLLIMAN. No, Senator. Let me try to explain. My analysis
is based on a distinction between what we would call and have
called terrorist acts, such as the initial bombing of 1993. The bomb-
ing of our embassies in Tanzania and Kenya in 1998 and the bomb-
ing on the USS Cole are but examples of this.

Senator HATCH. Right.

Mr. SiLLIMAN. Now, I suggest that the problem is that every time
we have looked at violations of the law of war, it has been within
the context of dealing with state actors. We are dealing with non-
state actors here, and what I am suggesting is that on the 11th of
September we dealt with 19 terrorists who committed a horrendous
act against the World Trade Center and the Pentagon. I concede
that, but we were not yet at a state of armed conflict.

I agree with the comments that we need not be in a declared
war. I think all would agree with that, but we were not at that mo-
ment in a state of armed conflict with any kind of recognized enti-
ty. And it interests me that in the joint resolution of the Congress
and in the President’s signing order in the declaration of emer-
gency issued, there is not one mention of violations of the law of
war. Continually, the reference is to terrorist acts, terrorist acts,
terrorist acts.

The rhetoric of war against terrorism has now been extended to
create a legal predicate for violations of the law of war, and I am
unwilling to go that far. I believe, as I suggest in my statement,
Senator, that the Congress could, in fact, define violations of the
Law of Nations which go far beyond the law of war to include ter-
rorist acts, and could do so either in Article 21 of the Code for Mili-
tary Commissions or in Article 18 to provide for courts-martial, if
the Committee feels that a higher level of due process should be
in order.

That is the province of Congress, but I do admit that the Presi-
dent of the United States, as Commander-in-Chief, has the power
under the law of war to bring into being military commissions, but
only to prosecute violations of the law of war.

Senator HATCH. But you don’t think the law of war applies in
this instance?

Mr. SIiLLIMAN. I do not believe that the law of war applies at 8:47
on Tuesday morning, September 11. It did at some time. My con-
cern, Senator, is as to a prosecution by military commission of of-
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fenses directly related to that specific attack. That is my concern,
and I fear that if we were to lose a case in a military commission
that it would damage the entire credibility of the President’s au-
thority.

Senator HATCH. I don’t think we would have much chance of los-
ing the case if we could find the right people. I mean, let’s be hon-
est about it.

In your written testimony, you acknowledge that the Secretary
of Defense has not yet established the procedures by which the
military tribunals will operate. You go on to say that the guidelines
and the modes of proof that will be employed by such tribunals will
be different than and inferior to those employed by the military in
connection with the court martial process. I don’t know how you
are able to reach that conclusion without knowing the Secretary of
Defense’s forthcoming procedures.

Mr. SILLIMAN. Senator, I concede, as has been mentioned several
times this morning, that the Secretary of Defense is seeking guid-
ance and counsel right now to promulgate those regulations. No
one knows to what level of due process he will raise that bar.

Senator HATCH. But you can’t presume that he will not have—

Mr. SILLIMAN. No, Senator. My script is the President’s order
itself. As has been suggested earlier in this hearing, it could pos-
sibly have been prudent for the administration to consult with the
Department of Defense in a further and more extensive mode to
bring those due process requirements into the initial iteration of
the order rather than leaving us as we are now to guess.

Senator HATCH. But you could become more supportive if those
due process requirements are met?

Mr. SILLIMAN. I could be more supportive, Senator, certainly of
trials outside this country, and I could be more supportive of trials
within this country with a high degree of due process. However, the
President always has the option of using courts-martial, with the
assistance of legislation from this Committee and other Commit-
tees.

Senator HATCH. Ms. Martin, just one question for you. Many, in-
cluding you, have asserted that the names of each individual being
held on immigration charges should be released. In support of that
argument, you cite the Freedom of Information Act as support for
that argument.

In 1991, the Supreme Court found that the disclosure of
unredacted reports of interviews of Haitian nationals who were
interdicted and returned to Haiti, as to whether they were har-
assed or prosecuted after their return, would have constituted a
clearly unwarranted invasion of privacy. That is in U.S. Depart-
ment of State v. Ray.

In so doing, the Court held, among other things, that disclosure
of the names would publicly identify the returnees, possibly sub-
jecting them or their families to embarrassment in their social and
community relationships, or even to retaliatory action.

Now, my question for you is, is it not reasonable to assume that
the release of the names of those being held on immigration viola-
tions could subject those persons to embarrassment or harm, if and
when they are released?
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Ms. MARTIN. Senator, I think that the problem here is that the
administration and the Justice Department have made repeated
public statements saying that the hundreds of people who have
been arrested have been arrested in connection with a terrorism in-
vestigation and the harm to their reputation will follow from the
fact that they have been identified as being arrested in an inves-
tigation of terrorism, when there isn’t, in fact, any evidence linking
them to the investigation of terrorism.

Mr. Chertoff, I believe, correctly stated that there is no legal pro-
hibition against disclosing the names of those who have been de-
tained on immigration violations. The INS, in fact, in implementing
the Supreme Court decision in Ray which you refer to has adopted
a regulation which provides that, although in many situations the
names of immigration detainees will be withheld, that will not be
the case when questions are raised about agency practice. I believe
that that is exactly the situation before us, and that therefore the
names are required to be released under the Freedom of Informa-
tion Act.

Chairman LEAHY. Thank you.

Senator Feingold?

Senator FEINGOLD. Thank you very much, Mr. Chairman. I
would like to ask a question of Professor Katyal and Professor
Heymann.

I am concerned about statements I have read or heard in the
press recently indicating that one reason that the administration
has moved unilaterally, without authorization or consultation with
Congress, on a number of issues that we have been discussing
today, from issuing an executive order on military tribunals to reg-
ulations on the monitoring of attorney-client communications, ap-
parently is that the administration believes Congress moves too
slowly in considering and making decisions.

Professor Katyal, in your testimony you specifically discuss the
constitutional necessity of the involvement of Congress and the
dangers of unilateral actions by the executive branch in author-
izing military tribunals and monitoring of privileged attorney-client
communications.

I am wondering if both Professor Katyal and Professor Heymann
could comment on the role of Congress in times of crisis or national
emergency and the importance of congressional authorization or
consultation with the executive branch. Obviously, I am interested
in hearing you comment on whether there isn’t a valuable delibera-
tive process that Congress brings to our Nation that is always
needed, but is especially vital as the Nation responds to a crisis.

Let’s start with Professor Katyal.

Mr. KATYAL. Senator, of course, this body has, after September
11, recalibrated and acted efficiently in things like the USA PA-
TRIOT Act, working with the administration on a very quick basis.
But even if this body were to be a slow one in the future, efficiency
can’t be a reason to disregard the Constitution.

President Truman, for example, said that he needed to seize the
steel mills right away because Congress wasn’t going to act, and
the Supreme Court struck down that executive order and said that
efficiency can’t be a reason for unilateral action. So I think that
this course of conduct is a tremendously dangerous one not just be-
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cause it disregards separation of powers, but also because one day
courts are going to review what this military tribunal does and it
may be the case that in some circumstances a court might find that
this military order is unconstitutional as applied to some of these
people.

Senator FEINGOLD. Thank you.

Professor Heymann?

Mr. HEYMANN. Senator Feingold, there are obviously some cases
where the executive has to move more quickly than any delibera-
tive body of 100, let alone of 535, can act. But the matter of mili-
tary tribunals, particularly as applicable to, as I keep repeating, 20
million non-citizens in the United States is not one of those mat-
ters.

Other countries have emergency powers—they were not written
into our Constitution—that allow the president to bypass the con-
gress and to bypass anything like a bill of rights when the presi-
dent determines there is an emergency. We do not have that in our
Constitution. It was not part of our tradition and I am very proud
that it is not part of our tradition.

Senator FEINGOLD. Thank you, Professor.

Let me now ask a question of General Barr and General Bell. As
I understand the President’s military order, anyone that the Presi-
dent designates as a terrorist, for the purposes of the order, would
be subject to the exclusive jurisdiction of a military commission.
This has already been discussed some here on this panel.

As such, this order could conceivably be applied to designated
terrorists or their supporters who have no connection to Al Qaeda
or to the tragic events of September 11.

Now, I would like each of you to address whether you think that
interpretation is correct and, if so, do you think that the President
could or should consider establishing military commissions to deal
with other terrorist-related acts against United States interests
perhaps in the Middle East or in Central America.

General Barr?

Mr. BARR. Senator, I think the President has to find either that
they are members of Al Qaeda or that they are members of other
terrorist organizations that have either already committed or are
in the process of committing significant acts of terrorism which,
under Section 4 of the order, would have to be of a magnitude and
in a context which would make them violations of the laws of war
against the United States. So I don’t think it is as sweeping as peo-
ple suggest, that the potential group of people is as sweeping. But
you are right that it is not limited to Al Qaeda.

Senator FEINGOLD. General Bell?

Mr. BELL. I think modified by the word “international” terrorism,
and I think it has to be some act of war. I think again—and I am
not sure you were in the room when I said this—we need to wait
until the Secretary of Defense promulgates his orders and regula-
tions to see what a lot of these things mean. That would be the
time for the Congress to really get into whether this can stand or
whether there ought to be some congressional legislation.

Mr. BARR. Senator, may I just—

Senator FEINGOLD. General Barr?
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Mr. BARR. You may have been out when I mentioned that we
should also bear in mind that if this is used against people in the
United States—and, of course, it could only be used against non-
citizens, but if they are in the United States, then I think the order
allows for the writ of habeas corpus for judicial review.

So when you say exclusive jurisdiction, that is right, but the de-
termination up front that this is properly within the jurisdiction of
the court and there was a reasonable basis for exercising it—Arti-
cle III courts would be open to hear those claims for people in the
United States.

Mr. BELL. I agree with that.

Mr. HEYMANN. Though the order itself was intended to bar all
judicial review.

Mr. BARR. No, that is not right, Phil, because the language in the
order was taken from FDR’s order, and the Supreme Court in the
Quirin case did not interpret that language as affecting their abil-
ity under a writ of habeas corpus to review whether jurisdiction
was proper in the military tribunal. What that language does is say
that the person is not entitled to a de novo Article III trial on the
merits.

Senator FEINGOLD. Do you agree with that characterization, Pro-
fessor Heymann?

Mr. HEYMANN. Well, I agree with General Barr that, yes, indeed
there would be habeas corpus review of, number one, whether
these tribunals were constitutionally established, and, number two,
whether the person before them came within the terms of a con-
stitutional tribunal.

Perhaps the order was first written for President Roosevelt. I
certainly believe General Barr on that, but it was written with an
obvious intent to eliminate all judicial review. In other words, any-
one who reads this will think that the United States has gone to
unreviewable military courts.

Mr. BELL. I come at it a little different way. I think there is an
assumption that the President would obey the law, and there is no
law that the President can suspend the writ of habeas corpus. So
that is the way I come at it.

Senator FEINGOLD. Mr. Silliman?

Mr. SiLLIMAN. I would agree with Professor Heymann that it is
clear that there could be review by the Supreme Court as to the
jurisdiction of the tribunal, just as in the Quirin case, but that the
order appears to deny that.

There 1s one point, Senator, I think that has not been raised that
needs to be. The administration has walked a very fine line in
doing two things. It has tried to capitalize on the concept of a war
and acts of war, while at the same time declaring that those in Al
Qaeda are unlawful belligerants, unlawful combatants.

The result of that is that they are denied prisoner of war status
under the Geneva Convention which would require trial by courts-
martial. So what the administration has done is forced these people
into some forum that has minimal due process, and I think that
needs to be clearly understood.

Senator FEINGOLD. Thank you for the extra time, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator Specter?
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Senator SPECTER. Thank you all for coming. I believe this has
been enormously helpful to have this kind of an analysis. I think
that had the analysis been held before the promulgation of the ex-
ecutive order, it would have been framed somewhat differently.

The executive order does purport, I believe, on its face to bar any
judicial review. This is the specific language: “The individual shall
not be privileged to seek any remedy or maintain any proceeding
directly or indirectly, or to have any such remedy or proceeding
sought on the individual’s behalf in any court of the United States.”

Now, that is very, very sweeping, but I think it is correct, as
noted by both General Bell and General Barr, that it runs afoul of
the Constitution which has a specific provision to the contrary:
“The privilege of the writ of habeas corpus shall not be suspended
unless, when in cases of rebellion or invasion, the public safety
may require it.”

Mr. BELL. And then Congress does it.

Senator SPECTER. Well, that is not what that phrase says, so that
I believe there is a lot to be learned from what we have been talk-
ing about today.

General Bell, I think your comment about no secret trials is very,
very helpful. When the Assistant Attorney General testified, he
talked about the need for secrecy on military secrets, and you have
been very blunt about it: “Will the trials be secret? No, and it is
nonsense to contend otherwise.” I believe that this kind of a com-
mentary will be very helpful.

I want to turn for just a minute to the regulations promulgated
by the Attorney General on detention of aliens. There is no distinc-
tion as to legal aliens or illegal aliens, and in a Nation of immi-
grants there are a lot of people who are aliens before they become
citizens. Both of my parents, for example, were aliens when they
got to these shores.

The regulations provide that if an immigration judge authorizes
the release, it is stayed until there is an appeal by the Board of
Immigration Appeals. And if the Board of Immigration Appeals
says the person can be released, then he or she is still not released
when the commissioner certifies the Board’s custody to the Attor-
ney General, and then the stay continues until a decision by the
Attorney General. But I do not see any standard for making a de-
termination as to what the Attorney General has in mind.

We questioned earlier today whether the rules were complied
with about publication in the Federal Register, which did not ap-
pear until after the order was put into effect, and a comment pe-
riod. The language of “reason to believe” may be necessary as a
minimal standard. I am not sure.

What do you think about it, Mr. Heymann? Is “reason to believe”
sufficient without probable cause? We do face a tremendous threat.

Mr. HEYMANN. In the military order, Senator Specter?

Senator SPECTER. Well, military tribunals. That is the standard,
where there is reason to believe that someone is a member of Al
Qaeda or another terrorist organization.

Mr. HEYMANN. The question is whether to take the writing at
this point seriously. It is written as if it is a subjective determina-
tion of the President. That Presidential determination is plainly
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not meant to be reviewable by any court. It says, “when I deter-
mine that I have reasonable suspicion.”

Senator SPECTER. Would you require probable cause?

Mr. HEYMANN. If anybody living in the United States were to be
denied civil trails or detainned indefinitely, I would require at least
that.

Senator SPECTER. Well, there is no language of suspicion. It is
just “reason to believe.” If somebody said “suspicion,” it would be
challengeable immediately. But we do face an enormous threat. We
perhaps ought to give some thought as to some specification per-
haps a little bit beyond “reason to believe.”

General Bell, what do you think?

Mr. BELL. Well, some definitions in the regulations would help
because “reasonable suspicion” is an art form and a well-known
term in law because of use on the borders. We can search an auto-
mobile at the border on reasonable suspicion, for example, but this
says “reason to believe.” But you are talking about some immigra-
tion regulations, as I understand it.

Senator SPECTER. The Attorney General’s detention of aliens.

Mr. BELL. I view the whole immigration legal system as a quag-
mire.

Senator SPECTER. That is the nicest thing that has ever been
said about it.

[Laughter.]

Senator SPECTER. General Barr, a final question. What do you
think about having a little activity, and perhaps others, too, of the
Department of Justice playing some sort of a role here?

The responsibility for drafting the rules has been sent to counsel
in the Department of Defense. We are into some pretty tricky areas
here, for those of us who have been in the criminal courts or with
military tribunals or with constitutional rights, with all of the con-
tours and complexities.

If you were Attorney General, would you pick up the phone and
}sla)lf ;:o the Secretary of Defense, I would like to offer you some

elp?

Mr. BARR. Absolutely, and I am confident that is going to hap-
pen. I don’t know what the process was, but I know from my own
experience that I can’t think of an executive order that would be
issued without having some legal review in the Department of Jus-
tice. I would assume there was some review as to form and legality
of the order.

Now, I think you are really getting at what are the rules of the
game going to be going forward, and it is inconceivable to me that
the Department of Justice will not be heavily involved in consulting
with the Secretary of Defense and giving them their experience in
trying terrorist cases.

Senator SPECTER. Well, the Assistant Attorney General this
morning was not so sanguine about that. He didn’t put that in the
mix.

Mr. Heymann, did you have your hand up?

Mr. HEYMANN. Yes. I just wanted to add a word there. Whatever
the Secretary of Defense does, the claim of presidential power is ei-
ther going to be accepted by the Congress and the courts or it isn’t,
and it is an extraordinary claim of presidential power.
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The Secretary of Defense may cut it back to reasonable exercises,
and I think these hearings are a very important step in that proc-
ess. But the claim of power here over people all over the world and
20 million people in the United States made on the basis that the
President is asserting seems to me to be something that should not
go unchallenged.

Senator SPECTER. Well, I thank you. I believe it is enormously
helpful to have—I am sorry I didn’t get a chance to ask Professor
Silliman or Ms. Martin or Professor Katyal a question, but it is
very helpful to have this kind of mature thinking and questioning,
and to come to a conclusion which accommodates security and con-
stitutional rights.

Thank you.

Chairman LEAHY. Thank you, Senator Specter.

I think as a practical matter, the question of who advises whom
is going to be asked next week. The Attorney General is going to
be before this Committee, and I believe the Secretary of Defense
is going to be before the Armed Services Committee, and I am sure
that they will have the same story. Otherwise, it gets interesting.
But I am sure they will.

General Barr, Professor Heymann, General Bell, Professor
Silliman, Professor Martin and Professor Katyal, thank you very
much. I agree with what has been said here on both sides of the
aisle. Your presence here, all of you, has been extremely helpful.
I know you have been here a long, long time, and I do want to add
please feel free to add to your transcript. You may get additional
questions. This has been very helpful, on what is probably the most
contentious issue presently before the Congress. So thank you all
very much.

We stand adjourned.

[Whereupon, at 1:32 p.m., the Committee was adjourned.]
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SD-226, Dirksen Senate Office Building, Hon. Charles Schumer,
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Present: Senators Schumer, Feinstein, Feingold, Durbin, Hatch,
Specter, Kyl, and Sessions.

OPENING STATEMENT OF HON. CHARLES SCHUMER, A U.S.
SENATOR FROM THE STATE OF NEW YORK

Senator SCHUMER. The hearing will come to order. I will make
and then Senator Sessions will make brief opening statements.
There won’t be any others since Senator Leahy and Senator Hatch
are not coming, and we will then get right to the witnesses.

Before I begin, I want to thank Senator Leahy for helping us
schedule this hearing. Tomorrow, as you know—or Thursday, rath-
er, Attorney General Ashcroft will be here. There are so many
questions to ask him, and there have been so many questions
asked on this issue of military tribunals that Senator Leahy and
I both thought it was a good idea to have a sort of warm-up panel,
almost, to flesh out some of those questions before we hear from
Attorney General Ashcroft. And so I want to thank Senator Leahy
for helping us schedule this hearing this morning.

On September 11th, our world changed dramatically, and our
focus and our priorities changed along with it. We went from a
country of peace whose most pressing concern was a slipping econ-
omy to a Nation at war with a new kind of enemy. In this war,
we are battling terrorists instead of nations. In this war, some of
our enemies are already here plotting against us in our towns and
cities and on our own American soil. The FBI has already captured
some suspects who the Justice Department believes were involved
in the terrorist plot of September 11th.

There are also those prisoners of war who we have captured and
will capture in Afghanistan and other countries who will receive a
trial of some sort. It is clear we need to try those suspects in a
forum that achieves two primary goals—two goals, I might add,
that may not conflict. First, the Government must have the power
to use even the most sensitive classified evidence against these sus-
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pects without compromising national security in any way, shape, or
form. In addition, those who commit acts of war against the United
States, particularly those who have no color of citizenship, don’t de-
serve the same panoply of due process rights that American citi-
zens receive. Should Osama bin Laden be captured alive—and I
imagine most Americans hope he won’t be captured alive. But if he
is, it is ludicrous to suggest he should be tried in a Federal court
on Center Street in Lower Manhattan.

Nevertheless, the second priority is to ensure that our pro-
ceedings, wherever they are held, respect our Nation’s great tradi-
tion of due process. No one wants trials that are ad hoc or regarded
as unfair, so we need established and fair procedures.

We all want and we all must have trials that both protect our
national security interests and at the same time respect our Na-
tion’s great tradition of due process. I believe we can, and the ques-
tion is how we get those two goals to co-exist.

The administration has proposed the use of secret military tribu-
nals as part of the solution. Secret military tribunals constitute a
significant departure from our normal legal system. I believe
strongly—and many of my colleagues on both sides of the aisle
agree—that any departure this significant should be vetted by Con-
gress. That is what we are doing here today.

Congressional involvement is essential for a number of reasons.
First, it respects our tradition of checks and balances. Second, it of-
fers an opportunity to discuss how to meet the two goals of safe-
guarding national security and ensuring basic rights. That discus-
sion will not only produce a better final product, but it will give the
final product more legitimacy in the eyes of the American people
and of our friends abroad.

I think that is the lesson we learned from the anti-terrorism bill.
The Justice Department sent up a list of anti-terrorism proposals
that some criticized as going too far. Chairman Leahy offered a set
of proposals that some thought didn’t go far enough, and there
were some points, for instance, many of us, myself included, agreed
with the Justice Department and others where we agreed with
Senator Leahy. We ended up with a bill, in my judgment, that was
more balanced, more fair, and more effective than either of the first
proposals by either side, and that is because this committee was in-
volved, not in a dilatory way, not in a partisan way, but simply in
a way to come to the best product. And the final product was better
public policy. That is what I hope we can work towards with this
issue as well.

The President is clearly right in saying that some of the ter-
rorism trials will require a forum outside our regular Federal
courts. And the administration is also correct in saying that some
of the terrorist suspects we capture, especially an American citizen
who commits an act of terrorism in this war, could be tried in our
regular Federal courts with certain processes to guard secrecy.

So we agree that trying at least some terrorists will require a
new type of forum, and for others, particularly for American citi-
zens, we may be able to use our preexisting courts, although we
might need new procedures to protect national security. There is
that much of a consensus.
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But when we use a new type of forum or when we use new proce-
dures in a traditional forum, we need to figure out how such a
process should work. That means answering the following types of
questions:

Should traditional Article III judges preside, or should we bring
in special magistrates? What standards of evidence are most appro-
priate? What burdens of proof should be used? Should a conviction
require the decisions of a unanimous jury? How do we ensure that
defendants receive effective assistance of counsel? Is there a right
to appeal? If so, how should the appeals process work?

These are just some of the questions we hope to begin to answer
today.

It is also interesting to note that the proposed answers to these
questions don’t fall along the typical liberal and conservative lines.
There are some on the right, such as William Safire and the Cato
Institute, who oppose military commissions. There are some on the
left, including some of the witnesses here today, who support mili-
tary commissions. It just shows how complicated these issues really
are.

To answer these questions, we have brought a distinguished
panel of professors, experts, and practitioners who I will introduce
after Senators Hatch and Sessions make their opening statements.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman. I appreciate it.
I want to thank you for convening this hearing to discuss military
commissions. This issue has generated a great deal of attention,
and I hope this hearing will enlighten the Congress and the public
again about the difference between the real issues and the alarmist
rhetl({)ric that has been swirling around Capitol Hill in the past few
weeks.

Now, I hope the participants in this hearing will keep in mind
three basic facts about the President’s Order. First, the Order is
very narrow. The only people it allows to be tried by military com-
missions are non-citizens specifically determined by the President
to be members of Al Qaeda, supporters of Al Qaeda, or people en-
gaged in other international terrorist networks. Secondly, the
Order is a military command. It instructs the Secretary of Defense,
not the Attorney General, to develop rules and procedures for con-
ducting fair trials for those whom the President designates. And,
third, the Order has not been utilized; as of today, the President
has not determined that anyone will be tried by military commis-
sion, and the Secretary of Defense is still working on the rules and
procedures. And the only secrecy that I can see that is involved
here with regard to military tribunals is the protection of national
security matters. And I believe that is probably the way this is
going to wind up.

These four points are essential to a useful discussion here today
because they explain the two different avenues of questioning that
have emerged. Our primary interest here is examining the legal
and constitutional question as to whether the Order, by itself, is
proper and allowed. I think the answer to that is yes, and I will
explain more about that in just a minute.
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President Bush has made it abundantly clear that he regards the
option of military commissions as a tool to be used only with the
utmost discretion. After all, the President not only retained exclu-
sive authority to determine who will be subject to trial by military
commission—as opposed to delegating this authority—but also con-
strained himself by limiting the people he can designate essentially
to non-citizen international terrorists. This is unlike the use of
military commissions after World War II. The 1945 Order estab-
lishing military commissions for the trial of war crimes in the Pa-
cific theater came from the pen of General Douglas MacArthur—
not the President—and it stated that military commissions had ju-
risdiction over “all of Japan and other areas occupied by the armed
forces commanded by the Commander-in—Chief, United States
Army, Pacific.” It delegated the decision of whom to try to “the con-
vening authority” rather than the President. In contrast, President
Bush’s Order has a very narrow scope, and it ensures that deci-
sions will be made at the very highest level of our Government. I
am very much reassured by these features of the Order. And so are
the American public, seven out of ten of whom believe that the
Government is doing enough to protect the civil rights of suspected
terrorists.

I do not mean to suggest that congressional oversight is inappro-
priate when the public has thought about, and accepted, an admin-
istration plan. I am strongly in favor of congressional oversight.
But we should remember that the purpose of oversight is to make
sure the administration is doing its job. At some point, too many
partisan hearings and too much hysteria only make it more dif-
ficult for the administration to do its real job. In the Judiciary
Committee alone, we are holding four hearings in 8 days. And
these are multiple hearings on the same subjects. We talked about
military commissions last week, we are talking about them today,
and we will talk about them again with the Attorney General on
Thursday.

Frankly, I think this committee would better serve the public by
looking for ways to help, instead of distracting the administration,
which has an enormous task on its hands and is doing a superb
job under very difficult circumstances and conditions.

One obvious way we could help is to confirm the nominees lan-
guishing in this committee for important jobs, including judgeships,
positions at the Department of Justice, and the Office of National
Drug Control Policy. As the Washington Post—again, I might men-
tion, not known for its membership in the vast right-wing con-
spiracy—editorialized last week, “[f]ailing to hold [judicial nomina-
tion hearings] in a timely fashion damages the judiciary, dis-
respects the President’s power to name judges and is grossly unfair
to often well-qualified nominees.”

Now, in light of the nominations backlog that we have, one is
hard-pressed to understand the wisdom of holding hearings every
other work day on whether Osama bin Laden should be able to
avail himself of the intricacies of the hearsay exception in the event
that he survives the bombs headed in his direction. Am I the only
one who finds it ironic that, while no one questions the President’s
authority to instruct the military to drop bombs on his hideouts,
there is a little group of outspoken critics who want to quibble over
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which set of evidentiary rules the Secretary of Defense should
apply in bin Laden’s trial? And this is in a country where we have
always been decent in protecting the rights of the accused, whether
by military tribunal or not.

To those who reflexively oppose the military tribunals, I ask, do
we really want to litigate in a criminal trial whether the soldiers
who apprehend bin Laden should have obtained a search warrant
before entering his cave? Now, that is meant to be humorous. Or
whether he understood—

Senator SCHUMER. We are all laughing.

[Laughter.]

Seéleclltor HATcH. You should have laughed a little quicker than
you did.

Or whether he understood his Miranda rights? Or whether he is
not guilty by reason of insanity? He certainly is not living his reli-
gion, we will put it that way.

I know that some are less worried about bin Laden and more
concerned about the reaction that our use of military commissions
would engender in Europe and elsewhere around the world. Some
have speculated that Spain and other countries would refuse to ex-
tradite suspects to the United States. To my knowledge, no country
has made such a refusal yet. And any such refusal, if made without
reviewing the actual rules and regulations that will govern our
military commissions, would be based on speculation and distrust
rather than facts. When the United States has criticized other
countries for unfair military courts, it was because they were un-
fair, not because they were military courts.

Now, I want to turn to the constitutionality question that I men-
tioned a minute ago. Despite the articulate explanation this com-
mittee received last week from Assistant Attorney General
Chertoff, some of my colleagues still question whether military tri-
bunals are, in fact, permitted by the Constitution. The fact is that
the Supreme Court has repeatedly upheld the constitutionality of
using military commissions to prosecute individuals charged with
crimes under the law of war. As the Supreme Court has explained,
“[slince our Nation’s earliest days, such commissions have been
constitutionally recognized agencies for meeting many urgent gov-
ernmental responsibilities related to war.”

Furthermore, contrary to recent suggestion, military tribunals
can be—and have been—established without further congressional
authorization. Because the President’s power to establish military
commissions arises out of his constitutional authority as Com-
mander-in—Chief, an act of Congress is unnecessary. Presidents
have used this authority to establish military commissions
throughout our Nation’s history, from George Washington during
the Revolutionary War to President Roosevelt during World War II.
Congress, for its part, has repeatedly and explicitly affirmed and
ratified this use of military commissions. Article 21 of our Code of
Military Justice, codified at section 821 of Title 10 of the United
States Code, expressly acknowledges that military commissions
have jurisdiction over offenses under the law of war.

Now, I would like to also add—and I think it may be important
to do so—that I think underlying part of the reason why the Presi-
dent wants to have military commissions in the case of Al Qaeda
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terrorists in particular—and who knows whether he will decide to
establish them or not, but he has the right to, in my opinion. But
one reason that he wants to do that is to protect national security
interests. Who wants to serve on a jury trying Osama bin Laden
or Al Qaeda terrorists? Or who wants to be in the hotel that is
housing those jurors if they are sequestered? Or who is going to
protect those jurors’ families? Or who is going to protect the com-
munity in which those trials are being held?

We shouldn’t pussyfoot around here. There are some things that
literally are to be considered. Others have said, well, the World
Trade Center trials were held, and they went off just perfectly. Yes.
Well, an awful lot of the architecture of the World Trade Center
buildings was disclosed in those trials, as I understand, giving the
Al Qaeda people even more ability to destroy those towers and to
devastate our whole country, and the world, as a matter of fact.

And who knows what else could be done by people who don’t
abide by even the rules of war, who don’t abide by morality and
decency, who distort their own religious principles to oppress their
own people, and who have no qualms about using weapons of mass
destruction if they can get their hands on them?

So I can understand why the President feels the way he does. 1
can understand why so many people in this country feel the way
they do under these circumstances.

In closing, Mr. Chairman, I want to thank you again for con-
vening this hearing. I have criticized having so many of them, but
I also know that you have, if anybody in this body has the right,
to call a hearing like this, you certainly do. Coming from New York
City and representing your State, you have done a magnificent job
in doing it. So I just want you to know that this hearing is an im-
portant hearing. I think you have a right to call it. I just don’t
think we need all of them, and I don’t think we need to take all
the time that we do. But this is an important hearing for the truth
about these issues to be made public, and I look forward to hearing
from our witnesses. And I know there will be some who will dis-
agree with some of the things that I have said, and I respect that
and will respect them. But this is a very trying time for our coun-
try, very, very difficult time for the President and those who are
working with him. And we need to get behind him, and we need
to quit worrying so much about whether or not this is going to be
fair since I can’t imagine any military tribunal, the same similar
tribunals in a sense that try our own young men and women when
they commit crimes, I can’t imagine them being unfair. And I have
to say that since our young men and women are subjected to these
rules, I find it a little bit difficult to see why we should argue why
Osama bin Laden deserves more constitutional protection than
they do.

Thank you, Mr. Chairman.

Senator SCHUMER. Thank you, Mr. Hatch.

Just one thing. Let the record show this is the first hearing that
is being held on this subject. There was one last week on all of the
subjects. The one Thursday is on all. There has been none on this
subject, and I think if you are right, then you would welcome such
a hearing because all the questions will come out. The witnesses
are chosen down the middle. You chose as many as we did. And
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sunlight is great in producing good product. And no one is trying
to delay it. No one is trying to impede the President’s role. I am
of an open mind on this issue, as you know. And you comparing
these to courts-martials, finding out exactly what the administra-
tion has in mind, fleshing out the differences, that is our job. It is
not our job to impede. It is our job to make our country work best.

Senator HATCH. I agree.

Senator SCHUMER. And that is what we are doing here. And I
think anybody who thinks we shouldn’t have one hearing devoted
to this subject, an important subject, doesn’t understand the proc-
ess. I don’t think you are saying that. You welcome this hearing.

Senator HATCH. No, no. I welcome the hearing.

Senator SCHUMER. But that is our job.

I would like to call on my ranking member, a gentleman I have
worked very closely with, and it has always been a pleasure to
work with Senator Sessions.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Chairman Schumer. As Senator
Hatch noted, I know that you feel deeply about civil liberties, and
I know you feel deeply about the terrorists who attacked your city,
and no one feels more personally the pain of the families than you,
and you have done an outstanding job—

Senator SCHUMER. Thank you. I appreciate it.

Senator SESSIONS. —in defending the interests of New York in
so many ways, some of which are made public, some of which are
not. So I think it is fine and good to have hearing like this to dis-
cuss these issues, particularly in light of some of the extreme, I
have to say, charges that have been made about the procedures as
being unprecedented and secret and unfair and unjust and uncon-
stitutional and contrary to law. So I think that is what we ought
to do today. Let’s put it out on the table. To the extent to which
iomeone can improve what goes forward, I would be pleased to

ear it.

I was also pleased that Secretary Rumsfeld on “Meet the Press”
Sunday said he has not completed his view of how the procedures
ought to be handled, and he welcomed debate and input into how
to make them better. I am certain he has no interest in convicting
someone of a war crime that is not guilty of a war crime, and I
would say, as a former prosecutor and also as a former JAG officer
for a few years in the Army Reserve, that our military justice sys-
tem is a good system, and the officers and enlisted people who par-
ticipate in courts-martials and other tribunals and commissions in
the military are men and women of integrity. They are men and
women of personal discipline. They follow rules and law as given
to them. And F. Lee Bailey, I believe, as I recall, has repeatedly
praised military justice as being fair justice. And somehow to sug-
gest because a trial is going to be tried by military officers or mili-
tary people that this is inherently unfair is not so.

I think the proof is in the pudding. The proof is whether or not
justice is occurring and does occur. And it is important for this
great Nation, the beacon of liberty and the symbol of law in the
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world, the rule of law, that we conduct these hearings fairly, and
I am confident that that will occur.

I will offer my full statement into the record. It deals with many
of the details of the issues.

Senator SCHUMER. Without objection.

Senator SESSIONS. And I know Senator Hatch has made a num-
ber of the points that I would have made had he not been here,
most eloquently also. But let me just mention what Justice Jack-
son, who was the leader at the Nuremberg trials, said. And I think
he comes right down to this point. And let me also note, I am not
aware throughout history that people who have been involved in
violations of the rules of war or combatants have been tried in civil
courts normally. I am just not aware that that has ever occurred.
I am not sure that there has ever been an incident where an illegal
combatant in a wartime situation has been tried in civilian courts.
Perhaps it is true, but normally not. But this is what Justice Jack-
son said at the Nuremberg trials, which was not a normal civil
trial, for the Nazi war criminals. He said, “We must never forget
that the record on which we judge these defendants is the record
on which history will judge us tomorrow. To pass these defendants
a poisoned chalice is to put it to our lips as well. We must summon
such detachment and intellectual integrity to our task that this
Trial will commend itself to posterity as fulfilling humanity’s aspi-
rations to do justice.”

And just as history judged the Allied powers by how they con-
ducted the Nuremberg trial, so history will judge America by how
we conduct the trials of these terrorists. We do not want history
to conclude that America, through these military commissions, ren-
dered victor’s justice, but real justice. And, you know, I think that
MacArthur, he just did these trials with very little supervision. But
because he did them right, we have a new relationship and better
relationship with Japan today. Some of those things simply had to
be done. Eisenhower did commissions in Europe, and it has
strengthened our relationship, the way they were conducted. And
I believe when this is concluded, likewise our relationships with
the people in the Middle East, their respect for American justice
will be enhanced. But I must say that we do not need to bring
them all back to the United States to make our courtrooms a target
for all those hatreds and venom that may be still out there. I think
that would be unwise. And I would also note that you can’t try
these cases consistently even with certain rules that allow the pro-
tection of certain secrets without the terrorists’ being able to learn
a great deal more about how our systems of intelligence and sur-
veillance and electronics work. And I think that would be dan-
gerous, too.

Thank you, Mr. Chairman. I look forward to this excellent panel
of witnesses.

[The prepared statement of Senator Sessions follows:]

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM THE STATE OF ALABAMA

I commend Senator Schumer for holding this hearing to examine the use of mili-
tary commissions to try terrorists who commit war crimes against American citi-
zens.

It is a good and healthy thing to debate and discuss every aspect of these proce-
dures. I welcome that. So has Secretary of Defense Rumsfeld. I would be surprised
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if we do not find some suggestions to improve the system. But, I must say there
has been a host of changes, some very extreme, that are justified by the Constitu-
tion, statute, history or reason.

The last example of this tactic was the USA Patriot Act—the Anti-Terrorism
Bill—that was vilified by political interest groups as “shredding the Constitution,”
“stripping our privacy,” etc. When the bill was reviewed by more serious minds,
however, we found that the bill’s provisions did not violate the Constitution, and,
after adjustment by Congress, the bill passed with an overwhelming vote.

Similarly, today, with respect to the President’s order providing for the use of
military commissions, we are hearing the ACLU state that the commissions “could
easily be used against any one of some 20 million non-citizens within America.”
ACLU Urges Congress to Leash New Military Tribunals, Reestablish Oversight (vis-
ited Dec. 3, 2001) <http:www.aclu.org/safeandfree/>. In fact, the President’s No-
vember 13t Military Order has a requirement in addition to non-citizenship: that
the non-citizen be a member of al Quaida or engaged in or aiding someone engaged
in international terrorism. Military Order of November 13,20001, § 2(a)(1)(1) and (ii).
We can be sure that only a very small fraction of the 20 million non-citizens in
America is engaged in international terrorism.

The People for the American Way charges that “the attorney general and his al-
lies are acting in ways that threaten to circumvent [] checks and balances, effec-
tively amending our Constitution by executive fiat.” Statement of Ralph G. Neas,
President of People for the American Way, concerning the Senate Judiciary Commit-
tee’s hearings on civil liberties, (visited Dec. 3, 2001) <http:/ /www.pfaw.org /news/
press/[2001-11-28.347.phtml.>. In fact, the President’s Military Order is directly
consisted with the orders of prior presidents, Congress’s statutes providing for mili-
tary commissions, and the Supreme Court’s cases approving the use of military com-
missions by the President and his military subordinates.

We have heard claims that the President’s Order will result in “secret trials.”
Written Testimony of Kate Martin, Hearing Before the Committee on the Judiciary:
DOJ Oversight: Protecting Our Freedoms While Defending Against Terrorism p.11.
(Nov. 28, 2001). In fact, White House Counsel Gonzales has explained that the trials
will only be as secret as the “urgent needs of national security” require. Alberto
Gonzales, Martial Justice, Full and Fair, New York Times, Nov. 30, 2001, at A27.
We do not want judges and jurors to be under death threats from terrorist groups
like the judge in the 1998 embassy bombing trial.

We have also heard people compare the President’s Military Order to the World
War II internment of over 70,000 Japanese based on their race—the Korematsu
case. Written Testimony of Prof. Neal Katyul, Hearings Before the Committee on
the Judiciary, DOJ: Oversight Protecting Our Freedoms While Defending Against
Terrorism, p. 8. In fact, unlike the World War II internment, the President’s Mili-
tary Order expressly provides that persons detained thereunder will be “treated hu-
manely, without any adverse distinction based on race.” Military Order of November
13, 2001 § 3(b) (emphasis added). Further, the military commissions will provide for
what the internment order did not—an individualized determination of whether an
accused committed a crime, in this case, an international war crime.

Finally, I have a press article railing that the President’s Military Order amounts
to a seizure of “dictatorial power,” that it provides for the use of “military kangaroo
courts,” and that it is a “Soviet-style abomination.” William Safire, Seizing Dictato-
rial Power, The New York Times, November 15, 2001, at A31. Military trials are
full and fair. Our service men and women are subject to them every day. Indeed,
F. Lee Bailey, famed criminal defense lawyer, has consistently praised their fair-
ness. It is a slap in the face to America’s military and its history of dispensing jus-
tice to call this system a ‘kangaroo court.’

When seriously examining an issue of national, or in this case international, im-
portance, it is incumbent upon the Senate to separate partisan rhetoric from legiti-
mate substance. I commend Senator Schumer for taking this approach.

With respect to military commissions, my personal experience as a federal pros-
ecutor and as an Army Reserve JAG officer taught me that violation of federal
criminal statutes are tried in Article III courts, violation of the Uniform Code of
Military Justice are tried before courts martial, and violations of the laws of war
are tried before military tribunals, including military commissions. My experience
has also taught me that any court, civilian or military, must be fair and adhere to
the rule of law.

Our country has been attacked by ruthless terrorists who slipped into this coun-
try, hijacked civilian airliners, and killed approximately 4,000 of our civilian citizens
without warning, without trial, and without justice. They have declared a war
against America and everything that we stand for—liberty, justice, and the rule of
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law. They have committed war crimes and thus voluntarily gave up the protections
that the law provides to civilian or to military servicemen who follow the law of war.

On September 18, 2001, the Congress exercised its authority under the War Pow-
ers Act to authorize President Bush to use all necessary military force to defend the
United States and our people. Joint Resolution to Authorize the Use of United
States Armed Forces Against Those Responsible for Recent Attack Launched
Against the Untied States, Pub L. No. 107-40, 115 Stat. 224 (Sept. 18, 2001). On
November 13, 2001, President Bush issued an order authorizing the trial of cap-
tured terrorists for war crimes in military commissions. (1942).

It is against this background that we address the questions that have been raised
as to the legitimacy of the President’s Military Order. We should begin with Con-
stitution and our history.

Constitution, Statute, and Supreme Court Precedent Authorize the Use of Military
Commissions—First, the President’s Military Order is based on sound legal author-
ity that has been recognized by all three branches of government. Article 2, section
2, Clause 1 of the Constitution provides that the “President shall be Commander
and Chief of the Army and Navy of the United States. . . .” In In re Yamashita,
327 U.S. 1, 10 (1946), the Supreme Court held that the President’s commander in
chief power includes the power to try war criminals by military commission.

Article I, §8, cl. 10 of the Constitution confers upon Congress the power “To de-
fine and punish. . .Offences against the Law of Nations,” and the law of nations
includes the law of war.

In exercising its constitutional power, Congress passed section 821 of Title 10 of
the United States Code that states, in pertinent part:

“The provisions of this chapter conferring jurisdiction upon courts-martial do not
deprive military commissions. . .of concurrent jurisdiction with respect to offenders
or offenses that by statute or by the law of war may be tried by military commis-
sions. . . .” (Emphases added)

President Roosevelt ordered the trial of eight Nazi saboteurs by military commis-
sion 1942. Military Order of July 2, 1942. In Ex parte Quirin, 317 U.S. U.S. 1
(1942), the Supreme Court approved President Roosevelt’s order. In In re
Yamashita, 327 U.S. 1 (1946), the Supreme Court approved the use of a military
commission, ordered by General MacArthur, to try a Japanese war criminal.

Thus, President Bush’s order to try terrorists involved with killing 4,000 innocent
Americans is based on precedent from all three branches of government: Legislative,
Executive, and Judicial.

History—Second, American history is replete with examples of the President, or
our military commanders, using military commissions to try those charged with of-
fenses against the law of war. General George Washington appointed a military tri-
bunal to try Major Andre, a British spy who was cooperating with Benedict Arnold.
Ex parte Quirin, 327 U.S. 1, 31 n.9.

During the Mexican War of the 1840s, General Winfield Scott ordered military
com(missic))ns to try offenses against the law of war. Ex parte Quirin, 327 U.S. 1, 31
n.9 (1942).

During the Civil War, Union Army General Order No. 100, provided for the use
of “military commissions” to try offenses outside the rules of war. Ex parte Quirin,
317 U.S. 1, 31 n.9 (1942).

During World War II, President Roosevelt used a military commission to try the
eight Nazi saboteurs who surreptitiously slipped into this country without military
uniform and conspired to blow up government and private property. Ex parte
Quirin, 317 U.S. 1 (1942).

After World War II, President Truman agreed to use an International Military
Tribunal to try major Nazi war criminals at Nuremberg. TELFORD TAYLOR, AN
ANATOMY OF THE NUREMBERG TRIALS 73 (1992). Further, Generals Eisen-
hower and MacArthur used military commissions to try hundreds of war criminals
in Europe and Asia. See Maximillian Koessler, American War Crimes Trials in Eu-
rope, 39 Geo. L.J. 18 (1951).

President Bush’s order to try the terrorists involved with killing the 4,000 inno-
cent Americans is consistent with these historic precedents.

Constitution Does Not Require that Procedures be Set by Congress—Third, the
President may legally provide for the Department of Defense to draft procedures for
the Military Commissions. Congress has expressly provided in section 836 of Title
10 of the United States Code that “[plretrial, trial, and post-trial procedures, includ-
ing modes of proof, for cases arising under this chapter triable in. . .military com-
missions. . .may be prescribed by the President. . .” (Emphasis added.)

Acting under similar authority, President Roosevelt ordered that the Military
Commission that would try the eight Nazi saboteurs would set its own procedures.
MILITARY ORDER OF JULY 2, 1942 (“The Commission shall have power to and
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shall, as occasion requires, make such rules for the conduct of the proceeding, con-
sistent with the powers of military commissions under the Articles or War, as it
shall deem necessary for a full and fair trial of the matters before it.”).

President Truman, through his representative Justice Jackson, provided that the
Allied prosecutors would submit, and the military tribunal would approve, proce-
dures for conducting the Nurembery trial. See CHARTER OF THE INTER-
NATIONAL MILITARY TRIBUNAL ART. 14(E).

President Bush’s order to try the terrorists who helped kill 4,000 innocent Ameri-
cans provides for the issuance of further procedures by the Department of Defense
and is thus consistent with the traditional deference that Congress has shown to
past Presidents who ordered military commissions.

Different Procedures for Military Commissions—Fourth, military commissions and
tribunals dealing with war crimes have traditionally had different means of adopt-
ing procedures, different standards of evidence, different voting requirements, and
different appeal rights than Article III courts by our servicemen.

The charter for the Nuremberg International Military Tribunal provides that the
prosectors would draft the procedures prior to trial for the military tribunal’s ap-
proval, that evidence would be admitted if it had probative value, that a majority
vote was sufficient in all cases, and that there would be no appeals. CHARTER OF
THE INTERNATIONAL MILITARY TRIBUNAL ART 14(e) (procedures), 19 (evi-
dence), 4(c) (vote), and 26 (appeal).

Similarly, President Roosevelt’s proclamation for the trial of the eight Nazi sabo-
teurs by military commission provided for the commission to set its own procedures,
for evidence to be admitted when it had probative value to a reasonable man, for
conviction by a two-third’s vote, and for no direct appeal to a higher court. Military
Order of July 2, 1942.

Consistent with these precedents for the admission of evidence with probative
value to a reasonable person, for conviction by a two-third’s vote, and for no direct
appeal. Military Order of November 13, 2001 §4. Of course, terrorists tried in the
United States will have habeas corpus review in the federal courts. Ex parte Quirin.
317 U.S. 1 (1942). Before we criticize the Department of Defense’s procedures, we
should wait until all the procedures are drafted and we have had an opportunity
to review them.

Constitution Does Not Require Consultation—Finally, while Article II, Section 2,
Clause 2 of the Constitution indicates that the President should obtain the Advice
and Consent of the Senate in appointing federal judges, there is no similar consulta-
tion requirement for the issuance of military orders. Article II, Section 2, Clause 1
provides that the President is the Commander in Chief. As Commander in Chief,
several Presidents have issued orders and authorized agreements to try war crimi-
nals by military tribunal or commission without adhering to a consultation with
Congress requirement.

In Ex parte Quirin, 317 U.S. 1 (1942), the Supreme Court upheld the constitu-
tionality of the military commission without any reference to a consultation with
Congress requirement. The Court held that existing statutes—the pre-Uniform Code
of Military Justice statutes—recognized military commissions as the proper forum
to try persons accused of war crimes. Id. at 29.

Similarly, there was no formal question raised that President Truman should
have consulted with Congress before agreeing with the other Allied Powers to use
an International Military Tribunal to try the major Nazi war criminals. TELFORD
TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS 73 (1992). And the
President’s subordinates, Generals Eisenhower and MacArthur, issued orders allow-
ing literally hundreds of military commissions to try lesser war criminals without
adhering to any consultation with Congress requirement. Maximillian Koessler,
American War Crimes Trials in Europe, 39 Goe. L.J. 18 (1951). In In re Yamashita,
327 U.S. 1 (1946), the Supreme Court upheld the use of Military Commissions to
try war criminals, again with no mention of a consultation requirement for the
President or the Generals with Congress.

The same constitutional and statutory authorizations for the President’s use of
military commissions. remain in the law today. Article II, Section 2, Clause 2; 10
U.S.C. §821. No additional enactments or resolutions of Congress are required. Ac-
cordingly, while a formal consultation by President Bush with Congress would have
been politically expedient, it was not constitutionally required. Nonetheless, I am
pleased to see this hearing, and I hope to see increased consultation and cooperation
with the Congress in the future.
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CONCLUSION

In sum, the President had constitutional, congressional, and historical authority
to issue the November 13t Military Order calling for trial of the terrorists who
helped to kill 4,000 innocent Americans by military commissions. Instead of listen-
ing to the knee-jerk reaction of political interest groups attacking the Administra-
tion, we should await the issuance of the procedures by the Department of Defense.
We should then review the procedures and provide constructive criticism.

I was very pleased Sunday to hear Secretary of Defense Rumsfeld welcome com-
ment and debate on this subject as the DOD drafts its procedures. I am sure the
Department of Defense will keep in mind that the procedures by which the accused
terrorists are to be judged must be fair in fact and in appearance. As Justice Jack-
son said in his opening statement at the Nuremberg trial: “We must never forget
that the record on which we judge these defendants is the record on which history
will judge us tomorrow. To pass these defendants a poisoned chalice is to put it to
our lips as well. We must summon such detachment and intellectual integrity to our
task that this Trial will commend itself to posterity as fulfilling humanity’s aspira-
tions to do justice.” TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG
TRIALS 168 (1992).

Just as history judged the Allied powers by how they conducted the Nuremberg
trial, so history will judge America by how we conduct the trials of the terrorists.
We do not want history to conclude that America, through these military commis-
sions, rendered “Victor’s Justice,” but real justice. We have done it before, and we
can do it again.

While I will defer to the President until the procedures for the commissions are
published by the Department of Defense, I thank the Chairman for holding this
hearing, and I look forward to hearing from our excellent witnesses.

Senator SCHUMER. Thank you, Jeff. And, again, as I stated, I
agree with you. I don’t think anybody—some may, but I don’t think
any—most everybody disagrees that there is a need for secrecy and
having a regular civil trial, criminal trial doesn’t make sense here.
We are just trying to figure out where the appropriate balance
ought to be. What the President has proposed, first, hasn’t been
fleshed out. Second, unlike what Senator Hatch said, it is not a
courts-martial. There are more procedures in a courts-martial. We
may come to the conclusion on this committee that it ought to be
the same as a courts-martial.

Senator SESSIONS. But a courts-martial doesn’t give all the pro-
tections that a civil trial that we think protect defendants. But we
don’t think it is unjust.

Senator SCHUMER. That is correct.

Senator SESSIONS. And I would note Mr. Gonzalez, the White
House counsel, had written an op ed in the New York Times in
which he did make a strong statement that these commissions are
not—these commission trials are not secret. The President’s Order
authorizes the Secretary to close the proceedings to protect classi-
fied information. It does not require any trial, or even portions, to
be gonducted in secret. And we should be as open as possible, he
said.

Senator SCHUMER. And we have dealt with that under the CIPA
law in the past as well, so we have good precedents here. We have
got to figure out what to do. I think a lot of the problems here have
occurred because the initial statements were so vague and so
broad, and we are hoping to flesh those out.

We were just going to have the ranking members make opening
statements, but I have been told that Mr. Feingold wants to make
a brief statement. I know he feels very strongly about this, and so
with the permission of the committee, I would call on Senator Fein-
gold for a brief opening statement.
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STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Mr. Chairman, I certainly don’t want to delay
things, and I will only speak for a minute. But I would like to wel-
come all the witnesses here today, and I certainly want to thank
the chairman. This is an extremely important hearing to be held,
in particular because I am concerned that the President has not
adequately consulted with Congress on the issue of military com-
missions. I am concerned that he has not, in my reading, dem-
onstrated that the civilian courts are inadequate to conduct these
trials, particularly when terrorists have previously been tried in ci-
vilian courts, and I, like the chairman—and I want this clear—do
not oppose the concept of tribunals categorically. In fact, I believe
the use of an international court at Nuremberg was effective in
bringing Nazi war criminals to justice in a fair manner, but also
while conferring legitimacy to the process. But I believe that mili-
tary tribunals are proceedings our Nation should pursue only after
careful thought and consideration.

For example, if people want to talk about the issue of the first
World Trade Center trials, that is a fair example to discuss. When
the ranking member, Senator Hatch, suggests that there was se-
cret information about the structure of the building and informa-
tion about the building, the question isn’t simply do you take a leap
then and assume that you have to use a military tribunal. The first
question should be: Could that information have been adequately
protected in a regular court through our laws, for example, under
the Classified Information Procedures Act and other bills? That
should be the first question.

I want to say that I am certainly not happy about the fact that
that information came out in that trial. That was obviously a mis-
take. But that does not allow a leap to assuming that you have to
go wholesale to a military tribunal approach. It means you have to
use the protections that are provided under current law.

If it turns out that the evidence suggests that that is not ade-
quate, so be it. Then I would join with the chairman and talk about
the need to do something else. But I think it is far too easy to sug-
gest that simply because a mistake was made there it can’t be ad-
dressed under our current system.

In that context, I just want to briefly express my alarm at the
failure of the Department of Defense to appear before the com-
mittee today. The Department of Defense was invited to appear be-
fore us today, but I understand that the Department of Defense de-
clined to appear. I would note that this committee has already
heard from the Department of Justice on the issue of military com-
missions, and today we will hear from the Department of State.
But we have yet to hear from the Department of Defense. And that
is the Department which has the primary authority under the
President’s Order for the creation and administration of the com-
missions.

I am very concerned by this lack of meaningful consultation, and
I do hope that representatives of the Department of Defense will
appear before us in the future to discuss these important issues.

I thank you, Mr. Chairman.

Senator SCHUMER. Thank you, Senator Feingold.
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Senator FEINSTEIN. Could I make a brief statement?
Senator SCHUMER. Certainly. Senator Feinstein, who has been an
active and diligent member of this committee.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman, and I,
too, thank you for these hearings. I think they are extraordinarily
important that if we do go into the military tribunal, we go in with
an understanding of exactly what is going to take place.

I for one think the goal of the tribunal is a good one: swift, fair,
full justice, without revealing national secrets or making a court-
house into a target for terror.

To read some of the critics, it would appear that these tribunals
will not be limited to the most visible or heinous terrorists. Instead,
even a long-time resident alien in the United States could suddenly
be thrust before a secret tribunal of military officers, and with no
opportunity to appeal, the individual could be sentenced to death
by a mere preponderance of the evidence and by just two-thirds of
the tribunal members present at the time. This would indeed be of
deep concern and deeply troubling. I don’t know whether this is ac-
curate or not. I hope the witness will clarify it. But this is impor-
tant to flesh out, I think, at this hearing.

Just to be very brief, Mr. Chairman, I hope that the Bush admin-
istration will work with the committee and the full Congress as it
moves forward in this analysis. I, too, have read Judge Gonzales’
article. I, too, have read Professor Tribe’s article. I think both
present some very interesting views which we need to press a little
further on to be sure that we know the confines and the context
in which these tribunals will be held.

Senator SCHUMER. Well, thank you, Senator Feinstein. I thank
all the members here. You can see the broad range of views but,
more importantly, the many questions. And just, again, when I
heard Senator Hatch’s statement, I thought he was saying to even
ask any questions about this is wrong. I was glad at the end he
backed off that because I think that would be totally inappropriate.
And that is what we are here to do. There are so many questions,
such as the Senator from California has answered, who these apply
to, what the rules are, et cetera. And I think most of us believe
that there is a need for some kind of tribunal. We are beginning
the questioning process and the fleshing-out process right now, and
I appreciate that.

I want to introduce our first witness. The Honorable Pierre—Rich-
ard Prosper serves as the Ambassador-at—Large for War Crimes
Issues at the Department of State. He received his B.A. from Bos-
ton College, his J.D. from Pepperdine University School of Law.
Prior to his appointment, Ambassador Prosper served between
1999 and 2001 as special counsel and policy adviser in the Office
of War Crimes Issues. He was detailed to the State Department
from the Justice Department, where he served as special assistant
to the Assistant Attorney General for the Criminal Division. From
1996 to 1998, Ambassador Prosper served as war crimes prosecutor
for the United Nations International Criminal Tribunal for Rwan-
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da. Before that he prosecuted cases as an Assistant U.S. Attorney
in California.

Before you begin, Ambassador Prosper, I want to let you know,
and everyone else here, that we did invite, as Senator Feingold
mentioned, the Department of Defense to send representatives to
this hearing. We thought it was important to have them here since
they have been charged with drafting the regulations for the com-
missions. Many of the details and questions we have can be an-
swered by them, and, unfortunately, the Defense Department re-
fused to send a witness. I think that doesn’t serve the purposes
they seek, which is in gaining—in coming to the right conclusion
because they are debating it right now, and I hope that they will
in the future be more willing to address this committee and this
subcommittee.

With that, Ambassador Prosper, that does not say we are not
grateful and honored that you are here, in addition, and thank you
for being here. Your entire statement will be read into the record,
and you may proceed as you wish.

STATEMENT OF HON. PIERRE-RICHARD PROSPER, AMBAS-
SADOR-AT-LARGE FOR WAR CRIMES ISSUES, DEPARTMENT
OF STATE, WASHINGTON, D.C.

Ambassador PROSPER. Thank you. Mr. Chairman, members of
the committee, I thank you for this opportunity to speak with you
regarding the Military Order issued by the President on November
13th in response to the tragic events of September 11th. The events
remind us that we must vigorously pursue justice to ensure that
the acts not go unpunished.

Mr. Chairman, members of the committee, I come before you as
Ambassador-at—-Large for War Crimes Issues and also as a former
prosecutor. Prior to my appointment to this post, I spent 10 years
in the trenches as a line prosecutor. As a deputy district attorney
in Los Angeles, I prosecuted hundreds of cases and tried dozens of
murder cases and multiple murder cases as a member of the Hard
Core Gang Division. As an Assistant United States Attorney, I
prosecuted and investigated sophisticated international drug car-
tels trafficking tons of cocaine into the streets of Los Angeles. And
as a lead prosecutor for the United Nations International Criminal
Tribunal for Rwanda, I successfully prosecuted, in a 14-month trial,
the first-ever case of genocide before an international tribunal
under the 1948 Genocide Convention.

With this experience, I recognize, understand, and truly believe
that there are different approaches that can be used to achieve jus-
tice. I recognize that different procedures are allowed and that dif-
ferent procedures are appropriate. No one approach is exclusive,
and the approaches need not be identical for justice to be adminis-
tered fairly. But in all approaches, what is important is that the
procedures ensure fundamental fairness. And that is what the
President’s Order calls for.

After the tragic events of September 11th, we as a Nation were
forced to reexamine our traditional notions of security, our concep-
tions of our attackers, and our approaches to bringing to justice the
perpetrators. The conventional view of terrorism as isolated acts of
egregious violence did not fit. The atrocities committed by the Al
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Qaeda organization at the World Trade Center in New York, at the
headquarters of our Department of Defense, and in Pennsylvania
were of the kind that defied the imagination and shocked the con-
science.

These atrocities are just as premeditated, just as systematic, just
as evil as the violations of international humanitarian law that I
have seen around the world. As the President’s Order recognizes,
we must call these attacks by their rightful name: war crimes.

President Bush recognized that the threat we currently face is as
grave as any we have confronted. While combating these war
crimes committed against U.S. citizens, it is important that the
President be able to act in the interest of this country to protect
the security of our citizens and ensure that justice is achieved. He
has repeatedly promised to use all the military, diplomatic, eco-
nomic, and legal options available to ensure the safety of the Amer-
ican people and our democratic way of life. The President should
have a full range of options available for addressing these wrongs.
The Military Order adds additional arrows to the President’s quiv-
er.
Should we be in a position to prosecute bin Laden, his top hench-
men, and other members of Al Qaeda, this option should be avail-
able to protect our civilian justice system against this organization
of terror. We should all ask ourselves whether we want to bring
into the domestic system dozens of persons who have proved they
are willing to murder thousands of Americans at a time and die in
the process. We all must think about the safety of the jurors, who
may have to be sequestered from their families for up to a year or
more while a complex trial unfolds. We all ought to remember the
employees in the civilian courts, such as the bailiff, the court clerk,
and the court reporter, and ask ourselves whether this was the
type of service they signed up for—to be potential victims of terror
while justice is pursued. And we all must think about the injured
city of New York and the security implications that would be asso-
ciated with a trial of the Al Qaeda organization.

With this security threat in mind, we should consider the option
of military commissions from two perspectives. First, the Presi-
dent’s Military Order is consistent with the precepts of inter-
national law. Second, the military commissions are the customary
legal option for bringing to justice perpetrators of war crimes dur-
ing a time of conflict.

The Military Order’s conclusion that we are in a state of armed
conflict deserves some comment. Because military commissions are
empowered to try violations of the law of war, their jurisdiction is
dependent upon the existence of an armed conflict, which we have.

It is clear that this series of attacks against the United States
is more than isolated and sporadic acts of violence or other acts of
a similar nature. Rather, a foreign, private terrorist network, with
the essential harboring and other support of the Taliban-led Af-
ghanistan, has issued a declaration of war against the United
States. It has organized, campaigned, trained, and over the course
of l}éears repeatedly carried out cowardly and indiscriminate at-
tacks.

Tracing the criminal history of this organization further confirms
that we are in a state of armed conflict. A decade’s worth of hostile
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statements by bin Laden over and over and over again state that
he is at war with the United States. He has instructed his fol-
lowers to kill each and every American. We should also consider
the intensity of the hostilities and the systematic nature of the as-
saults. Consider the fact that Al Qaeda is accused of bombing the
World Trade Center in 1993 and attacking U.S. military service
personnel serving in Somalia in that same year. Consider that bin
Laden and Al Qaeda are accused of attacking and bombing the em-
bassies in Nairobi, Kenya, and Dar es Salaam, Tanzania. Remem-
ber that Al Qaeda is accused of perpetrating last year’s bombing
of the U.S.S. Cole. And, of course, added to this history are the hor-
rifying and unprovoked air assaults on the Twin Towers in New
York, the Pentagon, and the airplane tragedy in Pennsylvania.

It is clear that the conduct of Al Qaeda cannot be considered or-
dinary domestic crimes, and the perpetrators are not common
criminals. One needs to look no further than the international reac-
tion to September 11th to see that it was perceived as an armed
attack against the United States. NATO’s North Atlantic Council
declared that the attack was directed from abroad and invoked Ar-
ticle V of the Washington Treaty, which states that an armed at-
tack against one or more of the Allies in Europe or North America
shall be considered an attack against them all. The Organization
of American States, Australia, and New Zealand activated similar
mutual defense treaties. The UN Security Council in a series of
resolutions recognized our inherent right to self-defense and la-
beled terrorism as “one of the most serious treats to international
peace and security.” And this Congress, in a joint resolution, au-
thorized the use of all necessary and appropriate force in order to
prevent any future acts of international terrorism.

Mr. Chairman, members of the committee, we are at war, an un-
conventional war conducted by unconventional means by an un-
precedented aggressor. Under long-established legal principles, the
right to conduct armed conflict, lawful belligerency, is reserves only
to states and recognized armed forces or groups under responsible
command. Private persons lacking the basic indicia of organization
and the ability or willingness to conduct operations in accordance
with the laws of armed conflict have no right to wage warfare
against a state. In waging war, the participants become unlawful
combatants.

Because the members of Al Qaeda do not meet the criteria to be
lawful combatants under the law of war, they have no right to en-
gage in armed conflict and are unlawful combatants. Because their
intentional targeting and killing of civilians in time of international
armed conflict amount to war crimes, military commissions are
available for adjudicating their specific violations of the laws of
war. As the U.S. Supreme Court unanimously stated in Ex Parte
Quirin, “by universal agreement and practice, the law of war draws
a distinction between. . .those who are lawful and unlawful com-
batants. Lawful combatants are subject to capture and detention as
prisoners of war by opposing military forces. Unlawful combatants
are likewise subject to capture and detention, but, in addition, they
are subject to trial and punishment by military tribunals for acts
which render their belligerency unlawful.”
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In this campaign against terrorism, it is important that the
President have the full range of available forums for seeking crimi-
nal accountability against persons for their individual and com-
mand responsibility for violations of the law of war. The military
commission provides a traditionally available mechanism to ad-
dress these unconventional crimes.

Military commissions have been utilized and legally accepted
throughout our history to prosecute persons who violate the laws
of war. We have heard of some of the domestic examples that have
been stated here today, but they are also used in the international
arena with deep historical roots. The international community has
utilized military commissions and tribunals to achieve justice, most
notably at Nuremberg and in the Far East. The tribunals which
tried most of the leading perpetrators of Nazi and Japanese war
crimes were military tribunals. These tribunals were followed by
thousands of Allied prosecutions of lower-level perpetrators under
the Control Council. Law No. 10.

By the end of 1958, the Western Allies had used military tribu-
nals to sentence 5,025 Germans for war crimes. In the Far East,
4,200 Japanese were convicted before military tribunals convened
by the United States, Australian, British, Chinese, Dutch, and
French forces for their atrocities committed during the war.

Today, the commissions as envisioned by the President in the
Military Order, while different from those found in our Article III
courts, are in conformity with these historical precedents and the
world’s current efforts to prosecute war crimes through the ad hoc
United Nations International Criminal Tribunals for the Former
Yugoslavia and Rwanda. To help understand this, it may be helpful
for me to articulate some commonalities. Like its predecessors, in
the Nuremberg and the Far East International Military Tribunals,
the Allied Control Council Law cases, and the International Crimi-
nal Tribunals for the Former Yugoslavia and Rwanda, the judges
sit as both triers of fact and law. In addition, decisions such as ju-
dicial orders, judgments, and sentences are reached by a majority
vote and not unanimity. In all of the above proceedings, including
the Military Order, evidence of probative value is admitted. And in
the United Nations International Criminal Tribunals for the
Former Yugoslavia and Rwanda, proceedings have been and are
authorized to be closed, just as is contemplated in the President’s
Order.

Mr. Chairman, members of the committee, since September 11th
I have been asked about our criticisms of foreign military tribunals.
And I want to say in these cases what the United States Govern-
ment has done is to criticize the processes and not the forums
themselves. Also, since September 11th I have been asked why not
create an international tribunal. In our view, the international
practice should be to support sovereign states seeking justice do-
mestically when it is feasible and would be credible, as we are try-
ing to do in Sierra Leone and in Cambodia. International tribunals
are not and should not be the courts of first redress, but of last re-
sort. When domestic justice is not possible for egregious war crimes
due to a failed state or a dysfunctional judicial system, the inter-
national community may, through the Security Council or by con-
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sent, step in on an ad hoc basis as it did in Rwanda and the former
Yugoslavia. But this is not the case in the United States.

Our goal should be and this administration’s policy is to encour-
age states to pursue credible justice rather than abdicating their
responsibility. Because justice and the administration of justice are
a cornerstone of any democracy, pursuing accountability for war
crimes while respecting the rule of law by a sovereign state must
be encouraged at all times. The President understands our sov-
ereign responsibility and has taken action to fulfill his duty to the
American people. In creating an additional option, the Nation is
now prepared and will have an additional forum to address these
wrongs when needed.

Mr. Chairman, members of the committee, I thank you for your
consideration, and I am prepared to answer any questions you may
have.

[The prepared statement of Amassador Prosper follos.

STATEMENT OF HON. PIERRE-RICHARD PROSPER, AMBASSADOR-AT-LARGE FOR WAR
CRIMES ISSUES, U.S. DEPARTMENT OF STATE

Mr. Chairman, members of the committee, I thank you for this opportunity to
speak with you regarding the Military Order issued by the President on November
13thin response to the tragic events of September 11th. The events remind us that
we must vigorously pursue justice to ensure that the acts not go unpunished.

Mr. Chairman, members of the committee, I come before you as the Ambassador-
at-Large for War Crimes Issues and also as a former prosecutor. Prior to my ap-
pointment to this post, I spent ten years in the trenches as a line prosecutor. As
a deputy district attorney in Los Angeles, I prosecuted hundreds of cases and tried
dozens of murder cases and multiple murder cases as a member of the Hard Core
Gang Division. As an Assistant United States Attorney, I prosecuted and inves-
tigated sophisticated international drug cartels trafficking tons of cocaine into the
streets of Los Angeles. And as a lead prosecutor for the United Nations Inter-
national Criminal Tribunal for Rwanda, I successfully prosecuted, in a 14-month
trial, the first-ever case of genocide before an international tribunal under the 1948
Genocide Convention.

With this experience, I recognize, understand, and truly believe that there are dif-
ferent approaches that can be used to achieve justice. I recognize that different pro-
cedures are allowed and that different procedures are appropriate. No one approach
is exclusive and the approaches need not be identical for justice to be administered
fairly. But in all approaches what is important is that the procedures ensure funda-
mental fairness. And that is what the President’s order calls for.

After the tragic events of September 11th, we as a nation were forced to re-exam-
ine our traditional notions of security, our conceptions of our attackers, and our ap-
proaches to bringing the perpetrators to justice. The conventional view of terrorism
as isolated acts of egregious violence did not fit. The atrocities committed by the al
Qaida organization at the World Trade Center in New York, at the headquarters
of our Department of Defense, and in Pennsylvania were of the kind that defied the
imagination and shocked the conscience.

These atrocities are just as premeditated, just as systematic, just as evil as the
violations of international humanitarian law that I have seen around the world. As
the President’s order recognizes, we must call these attacks by their rightful name:
war crimes.

President Bush recognized that the threat we currently face is as grave as any
we have confronted. While combating these war crimes committed against U.S. citi-
zens, it is important that the President be able to act in the interest of this country
to protect the security of our citizens and ensure that justice is achieved. He has
repeatedly promised to use all the military, diplomatic, economic and legal options
available to ensure the safety of the American people and our democratic way of
life. The President should have the full range of options available for addressing
these wrongs. The Military Order adds additional arrows to the President’s quiver.

Should we be in a position to prosecute Bin Laden, his top henchmen, and other
members of al Qaida, this option should be available to protect our civilian justice
system against this organization of terror. We should all ask ourselves whether we
want to bring into the domestic system dozens of persons who have proved they are
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willing to murder thousands of Americans at a time and die in the process. We all
must think about the safety of the jurors, who may have to be sequestered from
their families for up to a year or more while a complex trial unfolds. We all ought
to remember the employees in the civilian courts, such as the bailiff, court clerk,
and court reporter and ask ourselves whether this was the type of service they
signed up for—to be potential victims of terror while justice was pursued. And we
all must think also about the injured city of New York and the security implications
that would be associated with a trial of the al Qaida organization.

With this security threat in mind, we should consider the option of military com-
missions from two perspectives. First, the President’s Military Order is consistent
with the precepts of international law. And second, military commissions are the
customary legal option for bringing to justice the perpetrators of war crimes during
times of war.

The Military Order’s conclusion that we are in a state of armed conflict deserves
comment. Because military commissions are empowered to try violations of the law
of vsilar, their jurisdiction is dependent upon the existence of an armed conflict, which
we have.

It is clear that this series of attacks against the United States is more than iso-
lated and sporadic acts of violence, or other acts of a similar nature. Rather, a for-
eign, private terrorist network, with the essential harboring and other support of
the Taliban-led Afghanistan, has issued a declaration of war against the United
States. It has organized, campaigned, trained, and over the course of years repeat-
edly carried out cowardly, indiscriminate attacks, including the largest attack in
history against the territory of the United States in terms of number of persons
killed and property damage.

Tracing the criminal history of the organization further confirms the state of
armed conflict. A decade’s worth of hostile statements by Bin Laden over and over
and over again state that he is at war against the United States. He has instructed
his followers to kill each and every American civilian. We should also consider the
intensity of the hostilities and the systematic nature of the assaults. Consider the
fact that al Qaida is accused of bombing the World Trade Center in 1993 and at-
tacking U.S. military service personnel serving in Somalia in the same year. Con-
sider that Bin Laden and al Qaida are accused of attacking and bombing our embas-
sies in Nairobi, Kenya and Dar es Salaam, Tanzania. Remember that al Qaida is
accused of perpetrating last year’s bombing of the U.S.S. Cole. And of course, added
to this history are the horrifying and unprovoked air assaults on the twin towers
in New York, the Pentagon, and the airplane tragedy in Pennsylvania.

It is clear that the conduct of al Qaida cannot be considered ordinary domestic
crimes, and the perpetrators are not common criminals. Indeed, one needs to look
no further than the international reaction to understand that September 11 was
perceived as an armed attack on the United States. NATO’s North Atlantic Council
declared that the attack was directed from abroad and “regarded as an action cov-
ered by Article V of the Washington Treaty, which states that an armed attack
against one or more of the Allies in Europe or North America shall be considered
an attack against them all.” The Organization of American States, Australia and
New Zealand activated parallel provisions in their mutual defense treaties. UN Se-
curity Council Resolutions 1368 and 1373 recognized our inherent right to exercise
self-defense. And UN Security Council Resolution 1377 added: “acts of international
terrorism constitute one of the most serious threats to international peace and secu-
rity in the twenty-first century.”

We can also look at our domestic response, including the joint resolution passed
by this Congress authorizing “the use of all necessary and appropriate force” in
order to prevent any future acts of international terrorism.

Mr. Chairman, members of the committee, we are at war, an unconventional war
conducted by unconventional means by an unprecedented aggressor. Under long es-
tablished legal principles, the right to conduct armed conflict, lawful belligerency,
is reserved only to states and recognized armed forces or groups under responsible
command. Private persons lacking the basic indicia of organization and the ability
or willingness to conduct operations in accordance with the laws of armed conflict
have no legal right to wage warfare against a state. In waging war the participants
become unlawful combatants.

Because the members of al Qaida do not meet the criteria to be lawful combatants
under the law of war, they have no right to engage in armed conflict and are unlaw-
ful combatants. And because their intentional targeting and killing of civilians in
time of international armed conflict amount to war crimes, military commissions are
available for adjudicating their specific violations of the laws of war. As the U.S.
Supreme Court unanimously stated in Ex Parte Quirin: “by universal agreement
and practice, the law of war draws a distinction between the armed forces and the
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peaceful populations of belligerent nations, and also between those who are lawful
and unlawful combatants. Lawful combatants are subject to capture and detention
as prisoners of war by opposing military forces. Unlawful combatants are likewise
subject to capture and detention, but, in addition, they are subject to trial and pun-
ishment by military tribunals for acts which render their belligerency unlawful.”

In this campaign against terrorism, it is important that the President have the
full range of available forums for seeking criminal accountability against persons for
their individual and command responsibility for violations of the law of war. The
military commission provides a traditionally available mechanism to address these
unconventional crimes.

Military commissions have been utilized and legally accepted throughout our his-
tory to prosecute persons who violate the laws of war. They were used by General
Winfield Scott during his operations in Mexico, in the Civil War by President Lin-
coln, and in 1942 by President Roosevelt. They are an internationally accepted prac-
tice with deep historical roots. The international community has utilized military
commissions and tribunals to achieve justice, most notably at Nuremberg and in the
Far East. The tribunals which tried most of the leading perpetrators of Nazi and
Japanese war crimes were military tribunals. These tribunals were followed by
thousands of Allied prosecutions of the lower-level perpetrators under the Control
Council Law No. 10.

By the end of 1958, the Western Allies had used military tribunals to sentence
5,025 Germans for war crimes. In the Far East, 4,200 Japanese were convicted be-
fore military tribunals convened by U.S., Australian, British, Chinese, Dutch, and
French forces for their atrocities committed during the war.

Today, the commissions as envisioned by the President in the Military Order,
while different from those found in our Article III courts, are in conformity with
these historical precedents and the world’s current efforts to prosecute war crimes
through the United Nations in the International Criminal Tribunals for the Former
Yugoslavia and Rwanda. To understand this it may be helpful for me to articulate
the commonalities. Like it’s predecessors, in the Nuremberg and Far East Inter-
national Military Tribunals, the Allied Control Council Law No. 10 proceedings, and
the International Criminal Tribunals for the former Yugoslavia and Rwanda, the
judges sit as both triers of law and of fact. In addition, decisions such as judicial
orders, judgments, and sentences are reached by a majority vote and not unanimity.
Evidence of a probative value is admitted. And in the United Nations International
Criminal Tribunals for the former Yugoslavia and Rwanda, portions of the pro-
ceedings have been and are authorized to be closed, just as is contemplated by the
President’s military order.

Mr. Chairman, members of the committee, since September 11t I have been
asked about our criticisms of foreign military tribunals. In these cases, we criticized
the process and not the forum.

Since September 11thI have also been asked why we do not create an international
tribunal? In our view, the international practice should be to support sovereign
states seeking justice domestically when it is feasible and would be credible, as we
are trying to do in Sierra Leone and Cambodia. International tribunals are not and
should not be the courts of first redress, but of last resort. When domestic justice
is not possible for egregious war crimes due to a failed state or a dysfunctional judi-
cial system, the international community may through the Security Council or by
consent, step in on an ad hoc basis as in Rwanda and Yugoslavia. That is not the
case in the United States.

Our goal should be and this administration’s policy is to encourage states to pur-
sue credible justice rather than abdicating the responsibility. Because justice and
the administration of justice are a cornerstone of any democracy, pursuing account-
ability for war crimes while respecting the rule of law by a sovereign state must
be encouraged at all times. The President understands our sovereign responsibility
and has taken action to fulfill his duty to the American people. In creating an addi-
tional option, the nation is now prepared and will have an additional forum to ad-
dress these wrongs when needed.

I thank you for your consideration in this matter and I am prepared to answer
any questions you may have.

Senator SCHUMER. Thank you very much, Mr. Ambassador. We
appreciate your remarks, and you noted as you closed your testi-
mony that the criticism that the United States has had of others
of these is not that it is a military tribunal but, rather, the process.
That is one of the things we want to learn, is what process is envi-
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sioned for these. And there are lots of questions that have not been
answered by the administration.

Let me start out by asking you this: You mentioned the military
tribunals that tried Nazis and Japanese, and I think by most peo-
ple’s view, they were successful, and there are direct analogies.
How would these tribunals that the President is proposing differ in
their rules from those that were used after World War II for Nazis
and for Japanese war criminals?

Ambassador PROSPER. Well, Mr. Chairman, at this time I would
be speculating to answer that question because we are in the proc-
ess or the Department of Defense is in the process of drafting the
rules. We will have to wait and see what the rules look like at the
end to do a line-by-line comparison with the Nuremberg/Far East
proceedings or even a comparison with the existing ad hoc tribu-
nals.

But I think if you look at the general framework that has been
put forth by the President, it is consistent with all these ap-
proaches in that, firstly, the President calls for full and fair trials;
the judges will be both the trier of fact and the trier of law, as I
stated. The decisions and verdicts will be reached by two-thirds or
a majority vote, and probative evidence will be admitted, just to
name a few examples.

Senator SCHUMER. Let me ask you this: How would these, at
least in terms of the President’s statements thus far—and I know
that they haven’t formulated the rules. How would they differ from,
say—I think Senator Hatch mentioned courts-martials. How would
they differ from courts-martials? Why is the forum of a military tri-
bunal as outlined by the President superior to using the general
process and procedures of courts-martials for some of these en-
emies—I guess is the right word—that we pick up?

Ambassador PROSPER. I believe one of the subsequent witnesses
will testify on this issue, but what I can say here is there are a
few differences. With a courts-martial process, it will be a case that
would be tried before jurors. There is the issue of trying the case
before a jury or judges. And also with the courts-martial process,
generally that is reserved to prosecute prisoners of war. And here
in this instance, we are prosecuting unlawful combatants, and we
need to remember that the Al Qaeda organization are unlawful
combatants and do not carry prisoner of war status.

Senator SCHUMER. But why wouldn’t the courts-martial proc-
ess—and I am not advocating it at this point. I am just trying to
ask some questions. Why wouldn’t the courts-martial process work
for unlawful combatants as well as prisoners of war? Many of the
same problems that you have mentioned we would face in an ordi-
nary trial—and no one is advocating that—would be solved by the
courts-martial process. It is one that is accepted, as I think Mr.
Sessions mentioned. It has generally been regarded as a process
that has consensus. And it has worked for prisoners of war.

So I understand that these people are unlawful combatants. The
rules of war do not apply in a war on terrorism. It is one of the
reasons we are having this hearing because we have to break new
ground. Nonetheless, that doesn’t mean that old models don’t work.

Ambassador PROSPER. Well, I think what we need to do is take
a look at the nature of offenses themselves and recognize that
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there is the need for a specialized process to address and adju-
dicate these offenses.

What I have seen from my personal experience working in the
tribunals is that it is wise at times to have a specialized tribunal
to focus on these abuses. And just by way of example, I think,
again, we need to refer back and look back at the fact that these
are not just ordinary crimes where you may have an eyewitness,
for example, that will be able to prove the entire case or it is a
crime that occurred in a room of this size. Generally, when you are
prosecuting or investigating war crimes, the realization becomes
that these are the type of offenses in which the entire country, for
example, is the crime scene. If you look at the events of the conduct
of Al Qaeda, the entire world is a crime scene. And when you take
it from that perspective, you need to create a court that has the
ability or the special expertise to inquire, to allow the truth to un-
fold, and that will also have flexible rules to permit the introduc-
tion of evidence that may be probative.

I think when we look at the issue of the flexible rule on probative
evidence, we shouldn’t look at it in the light that it is the denial
of rights to an accused, because the rules apply both ways. You see,
the purpose of the process and the purpose of having a forum that
is flexible is to allow the truth to come out so that the trier of fact
can adequately judge and assess the violations that have occurred.

Senator SCHUMER. A final question because my time is expiring.
Would you recommend that these tribunals ever be used for some-
body who is picked up within the United States, assuming they are
not a citizen?

Ambassador PROSPER. I think what we need to do, we need to
look at the Executive Order itself and look at the category of people
that are subject to the Order, and then look at the offenses that
have been committed. I have heard people talk about the fact that
these courts may be used against resident aliens and so on. But I
think what we need to look at as another jurisdictional element is
that they must commit war crimes. They can’t be picked up and
prosecuted for a Department of Motor Vehicle violation.

Senator SCHUMER. Obviously. But assuming they are engaged in
an act of terrorism, what would be your recommendation, given
your extensive experience?

Ambassador PROSPER. These issues will need to be judged on a
case-by-case basis, and the President will make the final decision
once these cases have been presented to him with all the facts, and
only at that time can—

Senator SCHUMER. But there are going to have to be some gen-
eral rules. You can’t just say—I mean, it wouldn’t make any sense
to say that some people who are picked up for crimes of terrorism
in the United States would get one type of justice and others would
get another. Or are you saying that that could possibly happen?

Ambassador PROSPER. What I am saying is that there are a lot
of factors that will go into the decision made by the President, in-
cluding procedural rules that are developed and the factual cir-
cumstances of the case.

Senator SCHUMER. Okay. Thank you, Mr. Ambassador.

Mr. Sessions? Senator Sessions? We are going to try to stick to
the 5-minute rule because we have a whole other panel coming.
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Senator SESSIONS. It does remain with the President? If he
thought a trial could be tried in civil district court, he could allow
it to go there? Or he could sent it to a military tribunal? Is that
your understanding of the Order?

Ambassador PROSPER. That is absolutely correct, and I think,
again, one thing that I would like to highlight here is what the
President has done is created an option. He has not ruled out the
Federal courts or the Article III courts. He is creating an option.
So at the time that a particular case comes to his desk, he will bal-
ance the interests of the country and make the appropriate decision
at that time.

Senator SESSIONS. Now, with regard to the MacArthur military
commissions and tribunals in the East, he initiated that without
any Presidential authority, didn’t he, and actually tried people on
his own authority as the commander in the region?

Ambassador PROSPER. That is correct, and that is permissible.
What we have here is the President has decided that this issue is
serious enough that it warrants his personal attention.

Senator SESSIONS. And MacArthur wasn’t given the kind of pro-
tections and an order from the President that personally guaran-
teed Presidential protection for the right to counsel, the right to a
full and fair trial, and that sort of thing. Isn’t that true? So this
is much stronger protection than what took place after World War
II.

Ambassador PROSPER. And I think a factor that we can add to
this is that there is an order from the Commander-in—Chief calling
for full and fair trials, and that should also be remembered when
we examine and comment on this process.

Senator SESSIONS. Well, I think it is important we have that full
and fair trial, but ultimately what I think is a good safeguard for
us here and those who are nervous about these procedures is the
President has kept this as his personal responsibility. He has per-
sonally put his credibility on the line to give a full and fair trial
in those circumstances in military tribunals that he decides is ap-
propriate to American security. That is different from some of the
historical examples we have discussed, is it not?

Ambassador PROSPER. It is.

Senator SESSIONS. You know, I was thinking about how you
would try somebody—Ilet’s say you catch a person—I was a pros-
ecutor, and I am glad to see you have been in the courtroom and
tried a lot of cases. There are some basic things that you run up
against. You catch an Al Qaeda member in Kabul with an anthrax
factory, and you don’t have direct proof that he intended to send
it to New York. Maybe you have proof he intended to send it to
France. Would there be any way under traditional rules of law that
you would have venue in New York or any other place in the
United States to try that? Or would that be a difficult legal ques-
tion to overcome?

Ambassador PROSPER. Well, those are difficult legal questions
that I know my colleagues in the Department of Justice will be
able to answer. But the advantage of the military commission is
that it can prosecute people who have committed war crimes
against the United States, essentially regardless of venue. Obvi-
ously, we look at the events in New York; the President will make
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a decision at that time as to who should be prosecuted. But this
approach is a flexible approach, and the court will be able to sit
in any location, whether within or outside the country.

Senator SESSIONS. And it strikes me that no city in its right
mind would want to have a nest of Al Qaeda terrorists to be tried
in a normal Federal trial that would take years to conclude, that
would subject the city to all kinds of threats that it might not oth-
erwise be facing, and that would be a reason that we might want
to try some of these people in foreign countries, wouldn’t it be, for
the basic security of the United States?

Ambassador PROSPER. Security is a factor that will have to be
considered, and the President will be in the unique position, not
only as Commander-in—Chief but also the President of this country,
to assess what is in the best interest of the country, whether or not
the trial should be held in some more remote location or in Man-
hattan, for example.

Senator SESSIONS. And you touched on something very funda-
mental that former Attorney General Bill Barr testified to here re-
cently, just last week. This was what he said about the difference
between a war-type trial and a normal civil trial. He said, “When
the United States is engaged in armed conflict and exercising its
power of national defense against a foreign enemy, it is acting in
an entirely different realm than that of domestic law enforcement.”

Would you agree with that?

Ambassador PROSPER. Yes, I would.

Senator SESSIONS. We don’t give people who are attacking us Mi-
randa rights before we fire on them. Is that correct?

Ambassador PROSPER. I think what we can say is the first pri-
ority for our service members overseas is not investigation and col-
lection of evidence. It is security. It is neutralizing the threat. After
the fact, when a particular location has been stabilized, the par-
ticular armed forces or members of the armed forces will be able
to go in and conduct investigations. And oftentimes at that point
in time you will have serious questions as to chain of custody, if
you will, because the scene may not have been secured. Obviously
there is a conflict going on. And this is why in the ad hoc tribunals
that exist today there are flexible standards for the introduction of
evidence, and the trier of fact, experienced judges will be the ones
that will judge and give the appropriate weight to the evidence.

Senator SESSIONS. Thank you. I would just say that, as Mr. Barr
stated also, “When we wage war, the Constitution does not give for-
eign enemies rights to invoke against us; rather, the Constitution
provides us with the means to defeat and destroy our enemies.”
Otherwise, our liberties would be subject to potential victory by a
terrorist group who doesn’t value any of the values that we cherish
in this country.

So I think we need to understand this distinction, Mr. Chairman,
when we are in a war situation as opposed to a domestic law en-
forcement situation, and historically all nations, to my knowledge,
have always understood the great difference.

Senator SCHUMER. And I think that is generally accepted by just
about everybody here.

Senator Feinstein?

Senator FEINSTEIN. Thanks very much, Mr. Chairman.
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In order to clarify the context and confines of this, I want to ask
my questions working off of the chief counsel’s op ed in the New
York Times, if I might. In that op ed, he states, “The Order covers
only foreign enemy war criminals. It does not cover United States
citizens or even enemy soldiers abiding by the laws of war. Under
the Order, the President will refer to military commissions only
non-citizens who are members or active supporters of Al Qaeda or
other international terrorist organizations.”

So I would assume that that would mean that this would be re-
served for only the principals and that legal residents who may
have had some peripheral involvement would not—would be sub-
ject to civil law, not a military tribunal. Is that correct?

Ambassador PROSPER. The idea behind this Order is to go after
exactly just that, people who bear the responsibility for these egre-
gious abuses. Another jurisdictional element is the fact that they
need to have committed war crimes. These are grave violations
that require organization, leadership, and obviously promotion of
the purpose.

Senator FEINSTEIN. Well, that is not a specific answer. I will ask
these same questions of the Attorney General on Thursday, but let
me go to the second one. “The military commission trials are not
secret. The President’s Order authorizes the Secretary of Defense
to close proceedings to protect classified information. It does not re-
quire that any trial or even portions of a trial be conducted in se-
cret. Trials before military commissions will be as open as possible,
consistent with the urgent needs of national security.”

I trust that what that means is that those parts of a trial that
require the use of classified information will be in camera, and
those that do not, which is the bulk of the trial, would be in the
open. Is that correct?

Ambassador PROSPER. That is correct. But what I would like to
add to this is some of my personal experiences with the ad hoc tri-
bunal.

In prosecuting the first genocide case, there were portions of my
proceedings that were closed, and there were portions in the Hague
tribunal proceedings that were closed. In those instances, it wasn’t
necessarily because of classified information. There were other
issues such as witness protection. In my case, we had several wit-
nesses who testified to sexual violence, being raped by—

Senator FEINSTEIN. Respectfully, that is not my question. My
question is: What will it be in this case?

Ambassador PROSPER. And my point is that while the pro-
ceedings may be closed for issues of national security, we cannot
rule out the possibility that there may be other legitimate reasons
to close the proceedings in relation to the witnesses.

Senator FEINSTEIN. I understand. Let me ask my next question,
and I quote again. “Everyone tried before a military commission
will know the charges against him and be represented by qualified
counsel and be allowed to present a defense.”

Would that be a counsel of the defendant’s choice, or would that
be a counsel provided by the Government?

Ambassador PROSPER. We will have to see exactly what the rules
promulgated by the Secretary of Defense call for. The Order has in-
structed the Secretary of Defense to promulgate rules that will go



147

to the conduct of defense attorneys, hiring defense attorneys, ap-
pointing defense attorneys and so on. So we will have to see what
the specific rules—

Senator FEINSTEIN. All right. I will ask that question Thursday.

The last one: “The Order preserves judicial review in civilian
courts. Under the Order, anyone arrested, detained, or tried in the
United States by a military commission will be able to challenge
the lawfulness of the Commission’s jurisdiction through a habeas
corpus in a Federal court.”

Could you expand on that, please?

Ambassador PROSPER. I think that particular issue I would sug-
gest that you direct that question to the Department of Justice be-
cause those are the type of issues that the Department of Justice
raises, the habeas corpus-type proceedings, and they would be the
ones defending it. But—I will leave it at that. Thank you.

Senator FEINSTEIN. Thank you. That completes my questions.

Senator SCHUMER. Thank you, Senator Feinstein.

Senator Hatch?

Senator HATCH. I am going to pass, but we welcome you here.
We are grateful for your testimony, and thank you for coming.

Ambassador PROSPER. Thank you.

Senator SCHUMER. Senator Feingold?

Senator FEINGOLD. Thank you, Mr. Chairman.

Sir, I admire your work on the prosecutions in Rwanda. We have
talked about that in the past. And I am pleased to see you here.
Let me just say, though, that in the present case many have said
that the President’s proposed military commission could be coun-
terproductive to our efforts to ease anti—American hatred and ten-
sion in the Arab and Muslim world. Clearly, a civilian court would
be more likely than a military tribunal to confer a legitimacy on
any ultimate verdict, and this would be true not only in the minds
of the people here in the United States but also around the world.

Unlike the military tribunal, our Federal courts are independent
of the executive branch. Jurors bring their own skepticism of the
Government to court, which would further demonstrate the fair-
ness of the process. Indeed, as I have watched the arguments un-
fold in editorial pages and on television talk shows, I see that many
legal commentators on both sides of the political spectrum argue
that the United States should turn to existing safeguards, perhaps,
as I said earlier, even enhancing those existing safeguards to pro-
tect highly sensitive evidence while still making an open case
against Al Qaeda in a civilian court.

In so doing, the United States could set the historical record by
exposing the true nature of the crimes that were committed. And
really, in a related way, some have also raised the concern that the
President’s proposed military tribunal could actually undermine
our ability to protect Americans abroad who are subject to special
or military courts in other countries. As William Safire said in his
column on Monday of this week, “On what leg does the United
States now stand when China sentences an American to death
after a military trial devoid of counsel chosen by the defendant?”

Aren’t you somewhat concerned that Americans will be subject to
an increased risk of trials by military or special courts in foreign



148

nations with little or no due process protections as a consequence
of the use of President Bush’s proposed military tribunal?

Ambassador PROSPER. Thank you, Senator. I think one point that
needs to be added to the debate, if you will, is that in a military
system there is adoption of what I will call command influence, and
that is that the jurists are required to remain impartial and not
be influenced by the President, by the Commander-in—Chief, in
making their decisions.

In the end, I think that when the finished product is put forth,
the international community will see what is promulgated, what is
envisioned by the President, and what is actually articulated by
the Secretary of Defense in the rules, is that it is or will be a proc-
ess that will not only meet the President’s Order and provide for
a full and fair trial, but it will meet requirements of fundamental
fairness, international standards, so that when we go out there and
we talk to our allies and people see the finished product, it will be
viewed as a fair process. And I think that is important, and that
will be the principle that we will put forth and that we will ask
others to stand by in whatever proceedings they may invoke.

Senator FEINGOLD. So you are not at all concerned that the use
of military tribunals would be used, whether they are actually fair
or not, as an excuse for other countries to more extensively use
military tribunals against Americans?

Ambassador PROSPER. I would be concerned if proceedings were
used against Americans that are not fair and do not offer funda-
mental fairness. If a judicial body, be it civil, military, or ad hoc,
is properly convened, then it is properly convened. But the key is
the process, and we must look and examine the process.

Senator FEINGOLD. Let me ask you another question. You have
indicated that what the President has done here is created another
option. But by prosecuting terrorists for war crimes only, as speci-
fied under the Presidential Order, aren’t we, in fact, in a way lim-
iting our prosecutorial options? In civilian courts, we could rely on
extensive anti-terrorism legislation to try those responsible for the
September 11th atrocities. In military commissions, as you have
discussed rather well, we are limited to trials for violations of the
laws of war. Does it make sense to limit our prosecutorial options
in this way? And if the administration proceeds with a trial of ter-
rorists before military commissions, doesn’t it at least make sense
to ask for congressional action to expand the range of crimes that
could be tried to include terrorism-related crimes?

Ambassador PROSPER. I think you do raise a good point that we
want to have options and we want to be able to have a broad reach
to cover the offenses that occurred. And I believe that this is why
the President, when he will make his final decision, will be able to
examine these issues. In appropriate cases, he may determine that
it is appropriate to have the accused person go before the civilian
system, our Article III courts. In other cases—you know, of course,
we need to look at the facts—a decision may be made it is more
appropriate to try it before a military commission. So I think we
do have the options and we are not limited. The President will
make the decision at the appropriate time.

Senator FEINGOLD. Let me try one other question. As you may
know, at least one of our coalition allies, Spain, has already ex-
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pressed its concern with the President’s proposed military commis-
sion and said that it will not extradite eight suspected terrorists to
the United States. It appears that one significant downside to pur-
suing the President’s proposed military commission approach could
be that our coalition allies will not be willing to cooperate fully
with bringing suspected terrorists to the United States to stand
trial, which to me is an extremely serious concern.

Aren’t you concerned by the very real prospect that going for-
ward with the President’s proposed military commission could actu-
ally diminish our Nation’s ability to try suspected terrorists and
bring them to justice?

Ambassador PROSPER. Regarding the case of Spain, an extra-
dition request has not been put forth, to the best of my knowledge,
and the Spanish Government has not denied such a request. In
fact, I believe when the President of Spain was here, he said that
he would entertain a request when received and consider all the
surrounding circumstances.

I think we will have the responsibility, once the commission is
actually created and the rules are put forth, to talk to our allies,
to show them that this is a fair process. It does provide funda-
mental fairness. The military judges or lawyers that are attached
to the proceedings are competent and credible people, and we must
recognize that a lot of the lawyers and judges in our military sys-
tem are some of the finest we have in the countries. They went to
the finest law schools. Many have been out in the civilian system.

So we will have to make the case, and I do not believe that it
will be a hard case to make.

Senator FEINGOLD. Well, I admire your optimism, but the matter
of making sure we have absolute maximum access to trying these
terrorists should be a very serious consideration. I question wheth-
er it is going to be so simple to persuade all of our allies to overlook
their concerns about fairness in this process, and I think it is some-
thing that should be taken extremely seriously in the name of
bringing terrorists to justice.

Thank you, Mr. Chairman.

Senator SCHUMER. Thank you, Senator Feingold.

Senator Specter?

Senator SPECTER. Thank you, Mr. Chairman. I regret that I have
not been able to be present for a good bit of the proceedings, but
we are in another hearing room simultaneously on cloning, and I
had to be present for that session.

With respect to the jurisdiction of the Federal courts, there is a
provision in the Executive Order which essentially says that no one
can have any redress to the Federal courts or any other court. And
that runs directly in conflict with the constitutional provision
which says that the writ of habeas corpus may not be suspended
except in time of invasion or rebellion.

Is it possible to implement military tribunals which runs afoul of
that constitutional provision?

Ambassador PROSPER. Well, I will leave the constitutional ques-
tions to the Department of Justice, but the President has acted
within his authority. And in order for the military commission to
be convened, we must have an armed conflict. We must be in a
state of armed conflict, and that is part of the determination. The
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Order, the President’s Order, begins by saying we are in a state of
armed conflict, and, again, if we look at the conduct and the events
that have unfolded over the years in relation to Al Qaeda, we can
see that they have waged a war against the United States. So mili-
tary commissions are allowable in that context and are allowed to
stand independent.

Senator SPECTER. Well, when you talk about leaving that to the
Department of Justice, I would certainly agree with you that the
Department of Justice ought to be involved. The testimony we
heard last week was that the Department of Justice had, in fact,
not been consulted. That is what the Assistant Attorney General in
charge of the Criminal Division testified to. And the President on
the face of the Executive Order has left this to the Department of
Defense, so that a very important threshold question is how the
Executive Order meshes with the constitutional requirement that
the writ of habeas corpus be available except in case of rebellion
or invasion.

Now, there are very serious issues involved beyond any question,
and we know that again this morning from the comments made
yesterday by Homeland Administrator Ridge that we now have an-
other threat warning.

When you comment that the President is acting within his au-
thority, the Constitution gives the authority to the Congress to es-
tablish military tribunals, and the implementing legislation, which
is cited in the President’s Executive Order, refers to a statute
which says that, unless impracticable, the President shall utilize or
implement regulations of military tribunals which conform to the
rules of law and evidence in the United States district courts.

Now, the Congress has been very cooperative with the President,
obviously, giving the authorization for the use of force on the 14th
of September, 3 days after the terrorist attack, providing the appro-
priation of $40 billion, and providing terrorist legislation on a rel-
atively fast track, and congressional inputs are obviously very im-
portant, as are the inputs of the courts and the constitutional sys-
tem which we have for separation of power.

Now, perhaps there does not have to be an amplification of im-
practicability in light of the terrorist attack and the continuing
threats, but I would be interested in your observations as to what
predicates the President has to establish to show impracticability
to carry out the congressional requirement for use of the regular
rules of evidence or rules of law which prevail in District Courts.

Ambassador PROSPER. What I can say on this issue is—and I will
draw from my experiences as a war crimes prosecutor—the rules
at times need to be different to prosecute cases of this magnitude.
At this point in time I do not think we can say that the UCMJ will
be completely thrown out. What is going to happen here, it is my
understanding that the Department of Defense will create a body
of rules that will be used in this process. Perhaps it will draw from
the UCMJ, perhaps it will draw from our Federal statute. I do now
know. But what is happening here, this will be a commission that
is actually created and will have the necessary tools to adequately
address this problem and provide for a full and fair trial.

Senator SPECTER. Let me ask you one further question, which is
tangential, but one I would like to have your views on. As we set
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forth rules for military tribunals, this may have an impact on war
crimes tribunals generally as to where we may be heading for an
international criminal court, although the United States has not
signed on. We have not had ratification by the Senate on the War
Crimes Tribunal for Yugoslavia. The War Crimes Tribunal, with
the key prosecutor, Carla Del Ponte, investigated General Wesley
Clark on the complaint of Russia and Yugoslavia for possible war
crimes, and the issues under investigation involved whether NATO
had targeted civilians or whether NATO and its commanding offi-
cer, General Clark, had been at fault in carelessly targeting, which
endangered civilians. If that kind of a standard is to be employed,
making it a fact question for the prosecutor, it seems to me that
U.S. military personnel all the way up to four-star General Clark,
would be at risk on a war crimes tribunal, giving very very broad
discretion and making it highly unlikely that the United States
would or perhaps should ever join in an international criminal
court. Do you have an opinion or a judgment on that range of dis-
cretion for a prosecutor in an international tribunal?

Ambassador PROSPER. Senator, that is one of the issues of con-
cern for the administration regarding the ICC, the International
Criminal Court, and that is the fact that you have or may have a
prosecutor that is answerable to no one, and will launch off in in-
vestigations that could be political investigations and not based in
fact or based in law. There is no check to the process.

Another objection that we have to the ICC is the fact that it will
exercise jurisdiction over nonparty states. As you mentioned, we
have not ratified the treaty, the President has not sent it up for
ratification, but the proponents of the ICC believe that regardless,
it can exercise jurisdiction over us just because, just because a doc-
ument exists and just because other states, 60 states when it come
into force, have decided that is the way to go. That is our objection.
The safeguards are not in place. The prosecutor is not answerable.

Senator SPECTER. Thank you.

Senator SCHUMER. Thank you, Senator Specter.

Senator Durbin.

Senator DURBIN. Thank you very much, Ambassador Prosper, for
being with us today. I will make a prefatory comment and then I
will try to ask two questions.

The prefatory comment is this: some of the members of this
panel have suggested that it is important to them that the Presi-
dent is willing to accept personal responsibility for this decision. I
think that is important, but under our Constitution, it is not
enough. Under the Constitution Congress must also accept respon-
sibility, and under Article I, Section 8 of the Constitution, it is my
belief that Congress has the sole authority to declare war. I have
noticed that Presidents since Franklin Roosevelt have avoided
bringing that question to Congress with the exception of former
President Bush, who with the urging of many of us on Capitol Hill,
brought this question for a vote, which I thought was important
constitutionally and nationally, that the American people expressed
their feelings through their elected representatives.

And I would also note that this President Bush currently serving,
on September 14th asked for an authorization for us of military
force, which I considered consistent with Article I, Section 8, and
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with no dissenting votes in the Senate and only one in the House,
received that authority. I thought that was the right thing to do,
and as painful as it was for many of us to consider the prospect
of war, we accepted our congressional responsibility and did it.

Now, in your very cogent remarks, Mr. Ambassador, you have
really laid the case for military tribunals based on the concept of
an armed conflict, and I quote from your statement, “Because mili-
tary commissions are in part to try violations of law of war, their
jurisdiction is dependent on the existence of an armed conflict,
which we have.” And then you go on to say, when you were justi-
fying the fact that we are in armed conflict, “We can also look at
our domestic response, including the joint resolution passed by this
Congress, authorizing the use of all necessary and appropriate
force” in order to prevent any future acts of international ter-
rorism.

Ambassador Prosper, I think that that reasoning is sound, but I
think it limits the President beyond any limitation that he has ac-
cepted with his Military Order. Specifically let me point this out.
In the resolution passed by Congress, and I will read from it, “The
President is authorized to use all necessary and appropriate force
against nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that occurred
on September 11th, 2001, or harbored such organizations or per-
sons in order to prevent any future acts of international terrorism
against the United States.”

That authorization for armed conflict from Congress referred to
in your testimony as the basis for a military commission and the
President’s Military Order, limits it to the occurrence of September
11th, 2001. And if you read the President’s Order, in terms of his
engaging military tribunals, the terms “individual subject to this
order” included a person who has engaged in, aided or abetted or
conspired to commit acts of international terrorism or acts in prep-
aration therefore that have caused, threatened to cause, or have as
their aim to cause injury to or adverse effect on the United States,
its citizens, national security, foreign policy or economy.

If you follow what I am leading to, if you are going to use con-
gressional action and the definition of armed conflict in this joint
resolution, that definition is specific to the events of September
11th. The President’s request or Military Order for military com-
missions goes far beyond that. How would you reconcile it?

Ambassador PROSPER. Thank you, Senator. The reference to the
joint resolution essentially is a—it was a factor to be considered
when making a case against al Qaeda. We not only look to the joint
resolution itself to see how the Congress viewed the events of Sep-
tember 11th and the actions of this international terrorist organi-
zation, but we also need to look at the international response and
the actions and conduct of al Qaeda itself to show that there is an
armed conflict. So it does go beyond or even backward, if you will,
from September 11th.

Senator DURBIN. Let us be more specific. So if we should happen
to find a terrorist associated with Hamas, could the President bring
that terrorist before a military tribunal under this Military Order?

Ambassador PROSPER. The Military Order—what will be needed
in order for someone to be brought to or before the military com-
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mission is that there is a state of armed conflict and that that par-
ticular person is part of that armed conflict and has committed war
crimes.

Senator DURBIN. So, are you agreeing with me then that unless
we can create a nexus between the person brought before the tri-
bunal and the events of September 11th, then this Miliary Order
does not apply?

Ambassador PROSPER. Unless we can prove a nexus between the
particular individual and armed conflict and violations of laws of
war, then the person is not subject to the—

Senator DURBIN. Well, I think you have given a good legal an-
swer, but I think you have avoided my question, and I will not
press it, other than to say I think that is a serious issue that has
to be raised and responded to, and I think that there is need for
military tribunals in this case, but I think we should take care that
we create them so that we not only reflect the personal responsi-
bility of the President but the congressional responsibility we have
under the Constitution.

The last point I will make to you was made by Senator Feingold.
In the Country Report for the year 2000 from your State Depart-
ment, they listed about a dozen countries out of 195 that the Sec-
retary concluded violated the right to a fair public trial, and specifi-
cally referred to military tribunals in Peru and Nigeria. I know the
case in Peru because I had one of my constituents who has lan-
guished in prison for years waiting for a trial before a tribunal in
Peru. I will go back to the point that Senator Feingold raised. Was
the State Department consulted in the promulgation of this Mili-
tary Order so that we would have a consistent foreign policy in
what we expect of other nations and what we are prepared to ex-
pect of ourselves in the establishing of the standards of justice and
military tribunals?

Ambassador PROSPER. Thank you, Senator. To begin with I
would like to comment on the Peru and Nigerian cases in general.
And what we did there was we did not criticize military tribunals,
per se. We criticized the process, as you know, because the proc-
esses were not fair, the judges wore masks, they were not known,
the accused were not informed of the charges against them, and
there is a whole list that we can go down if we start comparing the
different criticisms. But in looking at this Order and when this, ac-
tually the idea of military commissions came up, the State Depart-
ment was part of the development process, if you will, and the
President was advised by his appropriate advisers on all aspects.

Senator DURBIN. One last brief question. If John Walker Lindh
is charged with a crime, the man who was apprehended in the for-
tress in Mazar-e—Sharif, an American who was associated in some
way with the Taliban, if he is charged with a crime, he could not
be tried under a military tribunal by the President’s definition; is
that true?

Ambassador PROSPER. The definition is limited to non—Ameri-
cans, yes.

Senator DURBIN. Thank you.

Senator SCHUMER. Thank you, Senator Durbin, and thank you,
Mr. Ambassador, for your testimony before us.

Ambassador PROSPER. Thank you very much.
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Senator SCHUMER. We will now call the second panel to come for-
ward. While we do, I would ask unanimous consent the record be
held open for a week for questions, written questions from the
members and other matters, without objection.

[The prepared statements of Senator Leahy and Senator Thur-
mond follow:]

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM THE STATE OF
VERMONT

Today this Committee holds two more hearings in an important and timely series
begun last week on the Department of Justice’s response to the September 11 at-
tacks. Today’s sessions focus on the Administration’s plan to form military commis-
sions that bypass our established court system and on the hundreds of people de-
tained and arrested in the aftermath of September 11. I commend Senator Schumer,
the chair of the Administrative Oversight and the Courts Subcommittee, and Sen-
ator Feingold, the chair of our Constitution Subcommittee, for holding today’s hear-
ings. They are acting in the finest tradition of the Senate and this country.

Last week, Senator Specter wrote an article expressing his concern that the Ad-
ministration had not demonstrated the need for the President’s extraordinarily
broad order on military commissions. Others, Democrats and Republicans, have ex-
pressed concern with the broad powers asserted by the Administration and with the
manner in which it has asserted them—bypassing both Congress and the courts.
Last Wednesday’s hearing allowed this Committee to hear firsthand from legal ex-
perts across the spectrum on these questions and to assist in clarifying the Adminis-
tration’s intentions and actions.

It is never easy to raise questions regarding the conduct of the executive branch
when we have military forces in combat, even when those questions do not focus
on the military operations. The matters we are examining concern homeland secu-
rity, constitutional rights, and preservation of the checks and balances on govern-
mental authority that lay at the foundation of our constitutional democracy. This
Committee hopes to cast the light of reasoned public inquiry on the Administration’s
actions, especially sweeping unilateral actions as might affect fundamental rights.
Ultimately, taking a close look at assertions of government power is among the best
ways we have to preserve our freedoms and keep our country safe.

STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR FROM THE STATE OF SOUTH
CAROLINA

Mr. Chairman:

I am pleased that you are holding this hearing on President Bush’s proposed use
of military commissions. I believe that a full discussion of this issue will display to
the American people that military commissions are appropriate forums for the trials
of war criminals associated with the al Qaida terrorist network. Military commis-
sion have been convened throughout the history of our Nation, and the courts have
repeatedly recognized their legitimacy. Additionally, these commissions will protect
our national security interests and ensure the safety of trial participants. I believe
that these commissions can be utilized in a way that will provide fair trials to all
accused terrorists.

President Bush’s military order providing for the trial of foreign terrorists by mili-
tary commissions has been criticized as an affront to our Nation’s tradition of im-
partial justice. I disagree with this criticism. Not only is the President’s order his-
torically based, but it is in accordance with current law. Military commissions are
rooted in American history, from the trial of deserters in the Mexican-American War
to the trial of President Lincoln’s assassins. The Supreme Court has repeatedly
upheld the us of military commissions. In Ex Parte Quirin, 317 U.S. 1 (1942), the
Supreme Court unanimously upheld President Roosevelt’s use of a military commis-
sion to try Nazi saboteurs during World War II. The Court also approved the use
of a military commission to try the Japanese commander in the Philippines for vio-
lations of the laws of war. In re Yamashita, 327 U.S. 1 (1946).

In addition to historical and legal precedent, Congress has approved, as part of
the Code of Military Justice, the use of military commissions under the law of war
(10 U.S.C. §821,836). Some critics have suggested that the President does not have
authority under the Code of Military Justice because we are not officially in a state
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of war. However, the murderers who flew commercial airliners into the World Trade
Center towers and the Pentagon perpetrated nothing less than acts of war. The un-
imaginable destruction in New York and the damage done to the symbol of Amer-
ican military power are sobering reminders of the acts of war that were committed
on our soil.

At this moment, American forces are engaged in a real war against terrorism. It
is a unique war because al Qaida is a loosely organized group spread throughout
many different countries. because the enemy is a shadowy network of international
terrorists, it is unreasonable to insist that an official declaration of war be made.

Congress also recently acknowledged, in authorizing the President’s use of force
against those responsible for the terrorist attacks, that the “President has author-
izing the President has authority under the Constitution to take action to deter and
prevent acts of international terrorism against the United States.” Pub. L. No. 107-
40 115 Stat. 224, (2001). Because the President has clearly determined that the use
of military commissions would serve to prevent future terrorist attacks, he is acting
according to Congressionally recognized powers under the Constitution.

It is important to stress that the President’s military order invokes his powers as
Commander in Chief, which is derived from the Constitution and is not dependent
upon statutory authority. The President’s powers and responsibilities in defending
our Country are separate and distinct from his authority to enforce domestic laws.
The ability to try enemy war criminals in an efficient manner is an important com-
ponent of our war on terrorism. It is just one part of the President’s war arsenal.
To fight the war effectively, we must demonstrate that the barbaric actions of al
Qaida will not go unpunished, and we must disrupt their ability to operate by bring-
ing their members to trial.

Military commissions are preferable to trial in civilian courts because of the
unique conditions of war. For example, these commissions would allow for the more
flexible use of classified information. If such information were disclosed in a civilian
court, intelligence operations could be seriously endangered. Critics have pointed to
the fact that Federal courts are currently able to handle classified information
under the Classified Information Procedures Act. 18 U.S.C. app. 3. However, the Act
provides for the disclosure of classified information under certain circumstances,
and defense lawyers can use this as a bargaining chip to frustrate the prosecution.
While this system may be acceptable in domestic law enforcement, it presents seri-
ous roadblocks to the effective use of trials as a national security tool.

Military tribunals would also better protect witnesses and other trial participants.
Additionally, more flexible rules would allow for the use of evidence collected during
war. Rules governing the gathering of evidence for use in trial courts in the United
States do not necessarily apply to evidence gathered on the battlefield.

Lastly, Mr. Chairman, I would like to point out that defendants brought to trial
before a military commission would still have access to review by way of habeas cor-
pus. President Bush, in issuing this order, does not intend to convene commissions
that render unfair judgments. On the contrary, the order specified that a “full and
fair” trial must be given. If used fairly, military commissions will be constitutional,
lawful, and effective tools in the war against terror. It is in fact a testament to our
sense of fairness that we are providing trials for an enemy that has a sworn duty
to destroy the American way of life.

I want to thank our second panel. I saw that all of you were here
earlier and appreciate your patients. We are going to call the wit-
nesses. I will introduce each one, but just to inform you folks, it
is going to be Terwilliger, Tribe, Nardotti, Sunstein and Lynch, in
that order.

So first let me call on George Terwilliger, III. He is a partner

with the Washington law firm of White and Case, did his under-
graduate work at Seton Hall University and graduated from the
Antioch School of Law. Prior to his tenure at White and Case, he
was the Deputy Attorney General at the Justice Department from
1991 to 1992. In the first Bush Administration he also served as
a Federal prosecutor for over 10 years. As a private practitioner,
he has represented the interests of major clients in civil and crimi-
nal proceedings.

Gentlemen, we are going to try to keep your testimony to the 5
minutes because many of us, there are going to be a lot of ques-
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tions and we have to break by 1 o’clock. So if you could indulge us
with that, we would appreciate it.
Mr. TERWILLIGER.

STATEMENT OF GEORGE J. TERWILLIGER III, PARTNER,
WHITE AND CASE, WASHINGTON, D.C., AND FORMER DEPUTY
ATTORNEY GENERAL

Mr. TERWILLIGER. Thank you, Mr. Chairman, Senator Hatch,
members of the Committee. I thank you for asking me to join your
discussion of the issues of law and policy concerning the extraor-
dinary crisis that is before the nation today.

I too am a strong believer in the value of responsible congres-
sional oversight, and that necessarily involves being properly in-
formed, and I am honored that you have asked me to try to assist
the Committee today.

I appreciate the introduction, Mr. Chairman. I will skip my back-
ground, except to say that during my government service I was in-
volved in investigating or prosecuting several terrorism cases and
I supervised the conduct of others, working very closely with the
FBI and other law enforcement and intelligence agencies both here
and in foreign countries. During the Persian Gulf crisis I had the
lead responsibility for the Justice Department’s counter-terrorism
program and represented the Department at the National Security
Council.

Since leaving government service in 1993 I have participated in
a number of symposia and national security exercises related to
terrorism. Most recently I participated in the mock role of the At-
torney General in the Dark Winter Bioterrorism exercise at An-
drews Air Force Base. In that exercise, our mock National Security
Council, under the leadership of former Senator Sam Nunn, had a
sobering experience dealing with what is now a not-so-futuristic
outbreak of smallpox due to a bioterrorism incident.

As a result of my work in both criminal justice and intelligence
matters over the years, I offer one simple conclusion for your con-
sideration. The most sound viable defense against terrorism is the
collection and analysis of intelligence sufficient to ensure the pre-
emption of terrorist activities. We simply cannot lock down the
country so as to secure it from terrorism without inflicting unac-
ceptable levels of harm to individual liberties and to the stream of
commerce. To be sure, there are many other aspects of a com-
prehensive counter-terrorism program, including immigration en-
forcement as well as criminal investigations and prosecution. Pros-
ecutors and investigators in Washington, New York and elsewhere
have done an outstanding job of investigating and prosecuting ter-
rorism cases. However, we are now in a state of war. This is not
just another criminal case to be investigated. In this war, a rig-
orous intelligence program will permit us to triumph by identifying
whom and what groups represent danger. All of the intelligence
needed to assess their vulnerabilities and undertake preemptive
acts cannot, and very well should not, be obtained solely through
the criminal justice system,. In fact it would be a mistake in my
judgment to provide law enforcement generally with the broad pow-
ers that may be necessary to the more specific and limited counter-
terrorism intelligence mission. Requiring that all terrorists be tried
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in the criminal justice system with its expansive rights providing
defendants information from the government’s investigative files, is
counterintuitive because it may compromise the long-term intel-
ligence goals necessary to preempt terrorist violence.

Because of the importance and value of intelligence to victory, we
must utilize all lawful means to promote its collection, preserva-
tion, analysis and appropriate sharing. For example, the use of
military tribunals to adjudicate the responsibility of unlawful
belligerants for so-called war crimes is an exercise of constitutional
authority clearly supported by Supreme Court precedent, and deep-
ly rooted in the law of civilized nations. How and when such tribu-
nals are best used is a decision for the Executive as Commander-
in—Chief and as part of directing the military campaign of national
defense.

Using military tribunals to adjudicate individual responsibility
for acts of war against our civilian population is an important op-
tion. These lawful procedures may be critical to the government in
both providing a fair adjudication and protecting the sensitive
sources and methods by which relevant evidence to be presented in
the tribunal proceedings is obtained. That, in turn, can preserve
our ability to collect and use the intelligence necessary to win the
war. For this reason, as well as several others, the President’s care-
fully drawn Order providing the option to use such tribunals, is a
wise choice.

The use of tribunals characterized by fair and reasonable proce-
dures is consistent with our national commitment to the rule of
law. Concerns that military tribunals somehow take away civil lib-
erties or bypass the civil justice system are unfounded. One can un-
derstand that some, perhaps not having fully considered the lawful
authority for the use of these tribunals, might initially harbor such
concerns. This is understandable, given that a state of war is itself
an unusual circumstance, and that we have not before faced a for-
eign threat of the magnitude and nature on our home soil that we
do now. On reflection, I hope that responsible analysis will lead to
an understanding that responsibility for war crimes is not a matter
of civil justice, that military tribunals have been lawfully and suc-
cessfully used throughout history, that tribunals can indeed be fair,
and that preservation of sources and methods by which informa-
tion, including evidence of responsibility for war crimes is obtained,
is vital to victory.

The key consideration here is the use of existing lawful authority
to good effect. Lawful procedures are meant to be used, and used
aggressively in times of peril. Today we face the presence of infil-
trators in our midst who are prepared to kill and destroy indis-
criminately, even at the cost of their own lives. That is a harsh and
ugly reality. Dealing with that reality is not an option. It is the re-
sponsibility of government to provide for the national defense by
determining who embodies this threat and capability and rooting
them out. The survival of the freedoms we cherish, for which many
prior generations have paid dearly in blood, depends on our suc-
cess. Truly, the greatest threat to our civil liberties is failure in the
mission to secure America from terrorist violence.
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Mr. Chairman, I would ask to submit the balance of my state-
ment that I have given to the Committee in writing for the record.
Thank you.

Senator SCHUMER. Without objection it will be so submitted.

[The prepared statement of Mr. Terwilliger follows:]

STATEMENT OF GEORGE J. TERWILLIGER III, PARTNER, WHITE AND CASE,
WASHINGTON, D.C., AND FORMER DEPUTY ATTORNEY GENERAL

Mr. Chairman, Senator Hatch and members of the Committee. Thank you for ask-
ing me to join your discussion of issues of law and policy concerning the extraor-
dinary crisis before the Nation today. I am a strong believer in the value of respon-
sible congressional oversight of the Executive Branch. Oversight necessarily involves
being properly informed, and I am honored to try to assist the Committee today.

I am currently a partner in the Washington, D.C. office of White & Case, an inter-
national law firm. Because I represent corporations and other institutions that face
government inquiries, I see the exercise of significant government powers daily. Pre-
viously, I was privileged to serve in the Justice Department for fifteen years, includ-
ing as the Deputy Attorney General of the United States in the Administration of
President George Herbert Walker Bush and as United States Attorney in Vermont
appointed by President Reagan. For eight years prior to that I was an Assistant
United States Attorney both here in Washington and in Vermont. During my gov-
ernment service I investigated or prosecuted several terrorism cases and supervised
the conduct of others. I worked very closely with the FBI and other law enforcement
and intelligence agencies, both here and in foreign countries. During the Persian
Gulf crisis, I had

lead responsibility for the Justice Department’s counter-terrorism program and
represented the Department at the National Security Council counter-terrorism
inter-agency working group.

Since leaving government service in 1993, I have participated in a number of
symposia and national security exercises related to terrorism. Most recently, I par-
ticipated in the mock role of the Attorney General in “The Dark Winter” bio-ter-
rorism exercise at Andrews Air Force base. In that exercise, our mock National Se-
curity Council, under the leadership of former Senator Sam Nunn, had a sobering
experience dealing with a now not so futuristic outbreak of smallpox.

As a result of work in both criminal justice and intelligence matters over the
years, I offer one, simple conclusion for your consideration:

The most sound, viable defense against terrorism is the collection and analysis of
intelligence sufficient to ensure the preemption of terrorist activities.

We cannot “lock down” the country so as to secure it from terrorism without in-
flicting unacceptable harm to individual liberties and the stream of commerce. To
be sure, there are many other aspects of a comprehensive counter-terrorism pro-
gram. These include immigration enforcement, as well as criminal investigations
and prosecution. Prosecutors and investigators in Washington, New York and else-
where have done an outstanding job investigating and prosecuting terrorism cases.
However, we are now in a state of war. This is not just another criminal case to
be investigated. In this war, a rigorous intelligence program will permit us to tri-
umph by identifying whom and what groups represent danger. All the intelligence
needed to assess their vulnerabilities and undertake preemptive acts cannot, and
very well should not, be obtained solely through the criminal justice system. In fact,
it would be a mistake, in my judgment, to provide law enforcement generally with
the broad powers that may be necessary to the more specific and limited counter-
terrorism intelligence mission. Requiring that all terrorists be tried in the criminal
justice system, with its expansive rights providing defendants information from the
government’s investigative files, is counter-intuitive because it may compromise the
long-term intelligence goals necessary to preempt terrorist violence.

Because of the importance and value of intelligence to victory, we must utilize all
lawful means to promote its collection, preservation, analysis and appropriate shar-
ing. For example, the use of military tribunals to adjudicate the responsibility of
“unlawful belligerents” for so-called “war crimes” is an exercise of constitutional au-
thority, clearly supported by Supreme Court precedent and deeply rooted in the law
of civilized nations. How and when such tribunals are best used is a decision for
the Executive as Commander in Chief and part of directing the military campaign
of national defense.

Using military tribunals to adjudicate individual responsibility for acts of war
against our civilian population is an important option. These lawful procedures may
be critical to the government in both providing a fair adjudication and protecting
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the sensitive sources and methods by which relevant evidence to be presented in the
tribunal proceedings is obtained. That, in turn, can preserve our ability to collect
and use the intelligence necessary to win the war. For this reason, as well as sev-
eral others, the President’s carefully drawn Order providing the option to use such
tribunals is a wise choice.

The use of tribunals characterized by fair and reasonable procedures is consistent
with our national commitment to the rule of law. Concerns that military tribunals
somehow take away civil liberties or bypass the civil justice system are unfounded.
One can understand that some, perhaps not having fully considered the lawful au-
thority for the use of tribunals, might initially harbor such concerns. This is under-
standable, given that the state of war is itself an unusual circumstance, and that
we have not before faced a foreign threat of this magnitude and nature on . our
home soil. On reflection, though, I hope that responsible analysis will lead to an un-
derstanding that:

Responsibility for war crimes is not a matter of civil justice;

hMilitary tribunals have been lawfully and successfully used throughout our
istory;

Tribunals can be fair; and

Preservation of sources and methods by which information, including evi-

dence of responsibility for war crimes, is obtained is vital to victory;

Until we can establish the intelligence necessary to preempt terrorism reliably,
we need to use all lawful means to prevent further acts of terrorist violence. This
violence has the real and apparent present ability to kill thousands of innocent men,
woman and children here in the United States. It is apparent that, in the judgment
of those with awesome responsibility to prevent such attacks now, aggressive en-
forcement of immigration and other laws is necessary. In deference to their judg-
ment, I support that vigorous enforcement. Simply because there is the danger of
abuse, we should not assume that abuse is occurring. Rather, common sense sug-
gests that we should presume good faith unless and until circumstances indicate
otherwise. If the prevention mission and renewed vigor in intelligence gathering
renders it appropriate, in the judgment of responsible officials, to seek interviews
with 5,000 people, then I support that too. These are not easy judgments and I re-
spect the burden, responsibility and accountability that attends to making them.

The key consideration here is the use of existing lawful authority to good effect.
Lawful procedures are meant to be used-and used aggressively in times of peril.
Today we face the presence of infiltrators in our midst who are prepared to kill and
destroy indiscriminately, even at the cost of their own lives. That is a harsh and
ugly reality. Dealing with this is not an option. It is the responsibility of govern-
ment to provide for the national defense by determining who embodies this threat
and capability, and rooting them out. The survival of the freedoms we cherish, for
which many prior generations have paid dearly in blood, depends on our success.
Truly, the greatest threat to our civil liberties is failure in the mission to secure
America from terrorist violence. Thank you.

Senator SCHUMER. Our next witness is Professor Laurence Tribe.
He is the Ralph S. Tyler, Jr. Professor of Constitutional Law at
Harvard Law School. He graduated from Harvard College, Harvard
Law School, holds many honorary degrees. Before joining the Har-
vard faculty in 1968 he clerked for Justice Matthew Tobriner at the
California Supreme Court and for Supreme Court Justice Potter
Stewart. Professor Tribe has published several books and numer-
ous articles, and he has been the lead counsel in over 30 Supreme
Court cases.

Thank you for being here, Professor Tribe. Your entire statement
will be read into the record.

STATEMENT OF LAURENCE H. TRIBE, TYLER PROFESSOR OF
CONSTITUTIONAL LAW, HARVARD LAW SCHOOL, CAM-
BRIDGE, MASSACHUSETTS

Mr. TRIBE. Thank you. And it is certainly an honor to be here
on a very important occasion.

I want to say just at the outset that there are a great many
things that have been said by Mr. Terwilliger and by Ambassador
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Prosper that I think no one could disagree with. I certainly agree
that al Qaeda is waging an unlawful war and a monstrous one at
that, that we do not need to bring Mr. bin Laden or other al Qaeda
leaders to the United States for trial. I agree that we need not rely
on international tribunals. They are time consuming. It is extraor-
dinarily difficult to put them together. I agree that military com-
missions are well founded in our history, and that they do not, per
se, violate the Constitution. I agree indeed that whatever you call
them, whether military commissions or tribunals, it is not even
necessary under the Constitution that they necessarily follow all of
the rules of evidence that are followed including the jot and tittle
of the hearsay rule in the courts martial. I think Ambassador Pros-
per was eloquent at explaining why in a wartime situation, when
the entire world is a theater of war and a crime scene, it would be
ludicrous to demand exactly the same kind of evidence. I also agree
that circumstances involved in these trials may require extraor-
dinary measures to protect the anonymity of the jurors if there are
to be jurors, that is extraordinarily hard to do. Sequestering them,
I think as Senator Hatch points out, is not a solution. There they
are, in some hotel, which then might get blown up. Following them
home, which is what some of these terrorists would do, would take
care of the problem from their point of view, but not unfortunately
from that of the jurors. So I think you would have to be kind of
pigheaded not to recognize that insisting on the ordinary rules,
doing business as usual always in the civil courts or those like it,
indeed always just like courts martial, would be too much. I agree
with all of that.

I agree indeed that military commissions need not be held in se-
cret, and I do not think that the President’s Order need be read
to require secrecy, although I think a little bit of creative reading
is required to tailor it down the way it has been tailored down to
say that closure will occur only for very limited and important pur-
poses. I would love to see it whittled down that way by Congress
if not by the Executive Branch.

I am not sure I agree with the statement of Ambassador Prosper
that military commissions need not be under command influence.
I would like to believe that, but I do not know that the whole world
will. And I know one thing for sure, the appeal process provided
in Section 4(c)(8) of this order is totally under command influence.
It is an appeal to the Secretary of Defense if the President wants
to let Donald Rumsfeld in on it, but otherwise the President and
the President alone decides what conviction will be upheld and
what sentence will be upheld. So one thing I think that ought to
be done is a provision by Congress to insist on at least a limited
appeal to the Court of Military Justice or to some other inde-
pendent body that would mirror certiorari review in the U.S. Su-
preme Court.

I also think that Senator Specter’s concern about the preclusive
effect of the section that says “no judicial review” would be a prac-
tical concern if the White House counsel had not stated that he
does not read it that way because in the Quirin case the U.S. Su-
preme Court, dealing with identical language from FDR, in effect
ignored it and allowed habeas review. I wish the Orwellian tech-
nique, however, of saying one thing and meaning another were not
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so common in Washington, and I do not think it is monopolized by
any party or by any branch of the government.

I begin to seriously disagree on just two points. The first propo-
sition is that these military commissions are now amply authorized
and that you do not need anything more from Congress. I think
Senator Durbin was right in pointing out that the joint force au-
thorization resolution authorized the use of force for terrorist
groups and terrorist activities directly linked to September 11. The
President’s Order manifestly goes beyond that. I think the Con-
gress should authorize going beyond that.

Secondly, I think one cannot find in the language of 10 U.S. Code
Sections 821 and 836, in the Uniform Code of Military Justice, di-
rect authorization for military commissions. What that really does
say is that the rules for courts martial do not preempt the possible
use of military commissions and that they give the President the
power, when military commissions are authorized, to promulgate
rules. But the question is: are they really authorized?

Now, one point of view, Senator Hatch expressed it as ably as
anyone could, is that the President in his Commander-in—Chief
power can do it, even without congressional authorization. That is
a question the Supreme Court deliberately left open in Ex Parte
Quirin in 1942. It remains open. I would rather not see a cloud
hang over convictions and sentences entered by these military com-
missions because of a question left open by the Supreme Court. I
would rather see direct authorization of a limited use of military
commissions with protections by habeas.

The other point that I do not really agree with is that the Presi-
dent’s Order is not really an order. It is again not what it says it
is. It is merely an announcement that we are going to cook up
something in the Department of Defense. It reminds me of some-
thing that—when I was a kid—my mother used to say, “Worry
now, letter to follow.” Although we are now told in this Order that
something may be cooking, we’ll see what it is later. But the fact
is, that this is an Order. It makes findings. Section 3 says, “Any
individual subject to this Order shall be detained”, shall be tried
in certain ways. So I do not think it is an answer to say that we
do not know all the details. We do know now that there is an Order
broader than the joint authorization by Congress, an Order that
has a cloud over it because I think such military commissions need
congressional authorization, or at least that is an open question.
And I think the open questions are questions that should be re-
solved not unilaterally by the Executive Branch but by a collabo-
rative process in which this branch owns up to its important re-
sponsibility. The President, as Commander-in—Chief—and thank
goodness this is so—has a single-minded desire to pursue certain
goals here. We all share those goals in a broad way. But Congress
alone can look over the landscape at all of the separate pieces of
what the Attorney General is putting in place, and can put some
reasonable curbs on it and a solid platform beneath it. Thank you.

[The prepared statement of Mr. Tribe follows:]

STATEMENT OF PROFESSOR LAURENCE TRIBE, TYLER PROFESSOR OF CONSTITUTIONAL
Law, HARVARD LAW SCHOOL

Mr. Chairman, Members of the Committee:
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I am honored by the Committee’s request that I testify at this very important
hearing on the role Congress can and should play in our shared national effort to
defeat global terrorism without inadvertently succumbing to our own reign of terror.

Although many of our constitutional freedoms would be rendered meaningless
without freedom from terrorist attack, they may be equally threatened by undue
governmental limitations and intrusions imposed in the elusive pursuit of national
security. The choice we face is not that of liberty versus security. Our challenge is
to secure the liberties of all against the threats emanating from all sources—the tyr-
anny and terror of oppressive government no less than the tyranny of terrorism.

In the days following September 11, our journalists, academics, and citizens won-
dered whether our government and our courts would have the wisdom and courage
to avoid the terrible mistake they made in ordering and ratifying the detention of
over 70,000 Japanese Americans in internment camps during the Second World
War.! Liberty from overreaching governmental power was central to the freedoms
identified by President Bush in his address to Congress on September 20 as the
very target of the terrorist attack.2 I share with the President the belief that civil
liberty includes liberty from terrorism. I hope we share the belief that the war
against terrorism does not require us to sacrifice constitutional principles on the
altar of public safety, We know what is the result of that sacrifice—in Korematsu
v. United States, 323 U.S. 214 (1944), the Supreme Court permitted the government
to intern American citizens purely on the basis of their ancestry in the name of na-
tional security. But liberty, properly understood, requires both protection from gov-
ernment and protection by government.3 We must not permit ourselves to repeat the
same mistake and, by pitting liberty against security, erase our freedom and equal-
ity in security’s name. We are at the “Korematsu” crossroads. Congress can deter-
mine which path we take. And Congress has a special responsibility to act. No other
branch of government can be relied on to perform that task as well. Congress alone
can see the problem whole; courts necessarily see but one case at a time and in war-
time tend to defer to the executive’s greater knowledge and expertise,* and the exec-
utive tends to be blinded by the single-minded requirements of the military mission.

The real problem is not how much liberty to sacrifice to buy security; it is how
properly to achieve freedom from the terrorism of all fanatics, foreign or domestic,
who would challenge the living fabric of our society, including the constitutional
compact that unites and gives it purpose. Fanatics have attacked the Pentagon and
the Federal Building in Oklahoma and have toppled the towers of the World Trade
Center, massacring thousands of innocent people. We must not allow them to tear
down as well the structure of government, constituted by the separation of powers,
that makes our legal and political system—and the liberties it embodies and pro-
tects—altogether unique. Our response to each threat must remain the same: a
steadfast refusal to succumb to any attempt to force upon us a will, and a way of
life, that offend the freedoms at our country’s core. These freedoms, embodied in our
Constitution, are our security against the fanatics’ new tyranny of terror. To assert
them here is to win at home the war we are waging so effectively abroad.

In the wake of the terrorist attack on the United States, the President has acted
to ensure that the perpetrators of this crime against humanity are brought to jus-
tice—or, as he promised in his address to Congress, to bring justice to the terrorists.
The terms of the November 13 Military Order represent the most dramatic Presi-
dential step thus far in our effort to elaborate just what the content of this Amer-
ican justice is to be. The ostensible goal of the military tribunals to be instituted
pursuant to that Order is to permit a “full and fair trial,” § 4(c)(2), while at the same
time ensuring that the process is as expeditious and secure as possible. The need
to provide sooner rather than later for the detention and trial of those responsible
for the terrorist attacks of September 11 is apparent from the rapid pace of our,

18See, e.g., David J. Garrow, Aftermath: The Rule of Fear; Another Lesson From World War
II Internments, N.Y. Times, Sept. 23, 2001 §4 at 6.

2“They hate our freedoms: Our freedom of religion, our freedom of speech, our freedom to vote
and assemble and disagree with each other. . . .These terrorists kill not merely to end lives
but to disrupt and end a way of life. With every atrocity, they hope that America grows fearful.”
Text of President Bush’s Sept. 20 Speech As Prepared For Delivery to Congress, U.S. Newswire,
September 20, 2001.

3The current Supreme Court has been more reluctant than some believe is appropriate to
hold government responsible for private violence—even violence that it easily have prevent. See
e.g., DeShaney v. Winnebago Cty, 489 US 189 (1989). Ironically, it may be only an affirmative
vision of government, capable of helping people attain decent levels of education, health, nutri-
tion, shelter, and physical security in far-flung areas of the globe, that can do much in the long
run to change the conditions in which fanaticism finds fertile breeding grounds.

471 develop these points in an article published in the current issue of The New Republic (Dec.
10, 2001), “Trial by Fury,” at pp. 18-19.
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and our allies’, military victories in Afghanistan. To Congress falls the task of chart-
ing our next steps by giving content to a vision of justice that responds fairly yet
firmly to the fanatics’ threat to our nation.

Congress alone can avoid the constitutional infirmities that plague the Military
Tribunal Order of November 13 and must do so not only to protect the constitutional
rights of those threatened by that Order but also to shield any resulting convictions
from judicial reversal on appeal—convictions which could properly be obtained by
military tribunals constituted under a more narrowly drawn congressional statute.

As of two days ago, Secretary of Defense Rumsfeld had wisely sought to describe
the Military Order issued by President Bush on November 13 as a blueprint made
public, “so that. . .work could begin” designing the military tribunals and settling
their jurisdiction and procedures. He insisted that the Order was announced simply
because, in his words, “It may be that we will need that option” (NBC, “Meet the
Press,” Dec. 2, 2001). This is not, however, a blueprint that the United States Gov-
ernment is free to follow. The structure of executive power instituted by the Novem-
ber 13 Order is so constitutionally flawed at its base that it cannot be saved by nim-
ble TV spin or by altering a detail here and a detail there.

As promulgated, the Military Order, by its express terms, is a direct threat to
some 20 million lawful resident aliens in the United States. Almost any act by a
resident alien, anywhere, could in some circumstances lead the President to believe
the alien has or had some form of involvement with a terrorist organization.> The
resident alien need not even know that he was involved with terrorists. All that is
required is “aid[ing] or abet[ing]” terrorists “or acts in preparation [ ]for” terrorism.
Hiring a car for a friend could be a terrorist act subject to trial by military tribunal,
if it turned out that your friend is—or was—a terrorist. How many contributors to
the African National Congress who supported sanctions against South Africa under
apartheid in the face of government opposition “hald] as their aim to cause| | injury
or adverse effects on. . .United States. . .foreign policy. . .”? §2(a)(1)(ii). How
many supporters of Irish nationalism contributed, for reasons of political conscience,
funds that “aided or abetted” the Irish Republican Army before it began disarming
on September 11?6 The Military Order decrees that any such supporter might at
any moment be turned over to the Defense Department for trial by a military tri-
bunal on the mere stroke of the President’s pen certifying that the President had
“reason to believe” that the named individual was, or at one time had been, helping
or harboring some organization that the President saw fit to regard as an example
of “international terrorism.”

Of course, as Secretary Rumsfeld must have recognized, any such threat, made
in a manner that necessarily hangs like a Sword of Damocles over millions of lawful
residents of this nation, cannot possibly be defended under our Constitution.” As
Justice Marshall once wisely observed, such a sword does its work by the mere fact
that it “hangs—not that it drops.” Arnett v. Kennedy, 416 U.S. 134, 231 (1974) (Mar-
shall, J., dissenting). The Secretary’s attempt to wish the sword away—to persuade
us all that, until we feel the edge of its blade upon our necks, we need not worry—

51t is, for example, difficult to know exactly what sort of act “threatens” an “injury to or ad-
verse effects on the United States, its citizens, national security, foreign policy, or economy.”
§2(a)(1)(i1). Almost any offense involving money, from counterfeiting currency to holding up a
bank at gunpoint, to threatening to blow the bank up, could come under this description.
§26(V&)7(011;(1g1.) the Senate itself be culpable for having “knowingly harbored” Gerry Adams?

a)(1)(3i).

7The order as promulgated on November 13 stands utterly unprecedented in American history
and is quite impossible to justify in constitutional terms. Unlike, for example, President Lin-
coln’s use of military tribunals to supplant the civil courts, pursuant to congressional legislation
enacted right after the South tried to secede from the Union, see Duncan v. Kahanamoku, 327
U.S. 304, 323 (1946), and President Roosevelt’s use of military tribunals to try and execute the
Nazi saboteurs who donned civilian garb to blend with the American populace they sought to
injure, Ex parte Quirin, 317 U.S. 1, 25-27, 29, 35, 42 (1942) (underscoring the formal declaration
of war that had triggered prior statutory authorization of precisely such military tribunals in
wartime and leaving open the question of presidential power to create such commissions without
leave of Congress, the Military Order lacks (thus far at least) any congressional authorization.
Certainly, it cannot be justified by Congress’s September 18 Use of Force Resolution., Pub. L.
No. 107-40, 115 Stat. 224. That resolution authorized “the President. . . .to use all necessary
and appropriate force against those . . .he determines planned, authorized, committed, or
aided” entities that perpetrated the atrocities of “September 11, 2001” “or harbored” those who
had done so. Nothing in the Resolution authorized creating any system whatsoever of anti-ter-
rorist tribunals, a quintessentially legislative act. Moreover, it authorized nothing beyond “use
of force” in pursuing and subduing those responsible for the September 11 attacks to prevent
future acts of international terrorism by them against the U.S. Yet the Military Order extends
to all groups that have “engaged in, aided or abetted, or conspired to commit, acts of inter-
national terrorism,” §(a)(1)(ii1), including many groups doubtless uninvolved in the September
11 attack even by the most capacious definition of involvement.
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is no substitute for replacing that sword with a solid framework for the judicious
use of executive force in bringing justice to the terrorists.

The next steps are for Congress to take—not in the direction of so flawed a blue-
print, but towards a constitutionally sound regime that will withstand judicial re-
view—if it hopes to obtain swiftly and to defend from embarrassing judicial invali-
dation, convictions by military tribunal of the leaders of Al Qaeda, or indeed of any-
one else. For it is not within our government’s power simply to threaten to detain
and commit to a military tribunal or commission anyone who associates with agents
of terror. After all, even today’s hardly “liberal” Supreme Court not long ago held
that the City of Chicago’s response to terror gangs8—enacting legislation that
threatened to arrest and prosecute anyone who, loitering near a known gang mem-
ber, did not disperse upon police command—was flatly unconstitutional in essen-
tially delegating to those who enforce the law the vaguely bounded power to make
it on the spot. City of Chicago v. Morales, 527 U.S. 41, 62—63 (1999).

The November 13 Military Tribunal Order is the same sort of response and has
the same kind of infirmity. Like terrorism itself even though far less violently, a
threat of arrest and possible conviction, even in our fully protective civil courts, for
offenses not clearly defined in advance but to be defined by the executive as events
unfold, instills fear far beyond the ground zero of its actual implementation. The
Supreme Court in Morales recognized as much by striking down on its face the ordi-
nance that announced that threat and refusing to wait until particular individuals
were convicted or even charged. Id. at 55. The judicial response to the November
13 Order, despite Bush administration efforts to describe it as more like a mere
press release, than a real order, could be even harsher. For at least the Chicago
threat carried with it the assurance that nobody would be arrested pursuant to its
terms without first receiving a clear and individualized warning—and that anyone
could assuredly avoid arrest and prosecution simply by heeding that warning and
dispersing when ordered to do so. The November 13 Order is a threat that carries
no such corresponding assurance: all those subject to it are exposed to prosecution,
conviction, and possible execution for conduct they may have engaged in years ago—
and the Order suffers from the compounding vice that it violates the separation of
powers required by our Constitution of the federal government (although not of
states and municipalities) by proceeding without the congressional authorization
clearly required for any creation of a system of trials, military or otherwise.? It in-
stalls the executive branch as lawgiver as well as law enforcer and law interpreter
and applier,10 leaving to the executive branch the specification, by rules promul-

8 Justice Thomas explicitly characterized the gangs as quasi-terrorists, describing them as
“fillling] the daily lives of many of our poorest and most vulnerable citizens with. . .terror. . .,
often relegating them to the status of prisoners in their own homes.” City of Chicago v. Morales,
527 U.S. 41, 99 (1999) (dissenting opinion).

9The November 13 Military Order goes far beyond the use of force authorized by Congress,
which declared that the September 11 attacks “pose[d] an unusual and extraordinary threat to
the national security and foreign policy of the United States” and granted the President discre-
tion to use “all necessary and appropriate force against” all entities—whether foreign or domes-
tic—only so long as “he determines [that they] planned, authorized, committed, or aided the ter-
rorist attacks that occurred on “September 11, 2001” (Emphasis added) and so long as he does
no “in order to prevent future acts of international terrorism against the United States by such
[entities].” Joint Resolution to Authorize the Use of United States Armed Forces Against Those
Resolution”), Pub. L. No. 107-40, 115 Stat. 224 (Sept. 18, 2001). The President’s Military Tri-
bunal Order applies to a potentially unlimited class of individuals, completely at the discretion
of the President. The White House Counsel inadvertently conceded almost as much when he
wrote several day ago that, “lulnder the order, the president will refer to military commissions
only noncitizens who are members or active supporters of Al Qaeda or other international ter-
rorist organizations targeting the United States.” Alberto R. Gonzales, “Martial Justice, Full and
Fair,” The New York TImes, Nov. 30, 2001, § A at 27 (emphasis added); see also Military Order
§2(a)(1)(ii) (referring anyone who has “engaged in. . .acts of international terrorism” to the mili-
tary commissions).

Although the President acting in concert with Congress, has the power to create certain mili-
tary tribunals, Ex parte Milligan 71, U.S. 2, 136 (1866), he does not posses an independent
power to create a system of such tribunals on his own but may only “carry into effect all laws
passed by Congress. . .defining and punishing offences against the law of nations, including
those which pertain to the conduct of war.” Ex parte Quirin 317 U.S. 1, 10 (1942). In Ex parte
Quirin, mistakenly invoked by the White House as precedent, the military tribunal’s jurisdiction
was “explicitly provided” by Congress and was limited to “offenders or offenses against the law
of war.” Id. at 11; see also In re Yamashita, 327 U.S. 1, 16 (1946) (“Congress, in the exercise
of its constitutional power to define and punish offenses against the law of nations, of which
the law of war is a part, has recognized the ‘military commission’ appointed by military com-
mand, as it had previously existed in United States army practice, as an appropriate tribunal
for the trial and punishment of offenses against the law of war.”).

10The Order confuses the role of legislator, see §§4(b) and 6(a) (power to promulgate “orders
and regulations” necessary for commission); policeman, see § 3 (power to “detain[] at an appro-
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gated as it goes along, of what might constitute “terrorism” or a “terrorist” group,
what would amount to “aiding and abetting” or “harboring” such terrorism or such
a group, and a host of other specifics left to the imagination of the fearful observer.
This “blending of executive, legislative, and judicial powers in one person or even
in one branch of the Government is ordinarily regarded as the very acme of absolut-
ism.” Reid v. Covert, 354 U.S. 2, 11 (1957); Federalist No. 47 (James Madison).

Several days before Secretary Rumsfeld’s attempted recasting of the November 13
Order, White House Counsel Alberto Gonzales opined in the pages of The New York
Times that the order would not reach any but “foreign enemy war criminals,”
Alberto R. Gonzales, “Martial Justice, Full and Fair,” The New York Times, Nov.
30, 2001, § A at 27,11 and that each military tribunal’s proceedings, which the Order
had said could be conducted in secret at the President’s option, §4(c)(4), would of
course be conducted in the open with exceptions only for “the urgent needs of na-
tional security.” It is, to be sure, nice to have White House Counsel’s promise that
this is so, but “trust me” has never been enough for the American people. Our whole
constitutional tradition is predicated on the proposition that not even the best inten-
tions of the most benevolent leaders can substitute for the positive legal protection
and preservation of freedom. Ours is “a government of laws, not men.”12 It is offen-
sive to our founding values to have the powers of drafting the laws, and then pros-
ecuting and adjudicating violations of those laws, embodied in one agency—here,
one man. “Such blending of functions in one branch of the Government is the objec-
tionable thing which the draftsmen of the Constitution endeavored to prevent by
providing for the separation of governmental powers.” Reid v. Covert, 354 U.S. 2
38-39 (1957).13

It is just not good enough for the executive branch to put a benign spin on this
Order and to assure the nation that it will not mean in practice what it says on
its face. Yet this is precisely what Mr. Gonzales sought to do when he “explained”
in The New York Times that the Military Order’s explicit bar of any judicial relief
whatsoever for any person detained and tried pursuant to it 14 would, of course, not
mean what it said, inasmuch as the Supreme Court half a century ago had refused
to take identical language at face value in its Ex parte Quirin decision condemning
the Nazi submarine saboteurs to death—but only after according them a judicial
hearing of sorts.!> What seems essential is less spin and more action—here, con-
crete legislative action to build a sound but narrow legal platform on which to con-
struct the military tribunals and conduct the military trials that the President be-
lieves may prove essential in extraordinary cases where our civil justice system may
be insufficient to the task of coping with the terrorist threat that became manifest
with the monstrous events of September 11. That legal platform must make clear

priate location”); prosecutor, see §§2 (“I determine from time to time in wrltmg who is a ter-
rorist subject to the commissions) and 4(c)(5) (Secretary of Defense “designate[s]” person to “con-
duct. . .prosecution”); judge see §4(c)(2); and court of appeal, see §4(c)(8) (“review and final deci-
sion by me or by the Secretary of Defense if so designated by me for that purpose”), concen-
trating all these powers in the executive branch. In fact, the President himself is empowered
to take on both the role of prosecutor, in determining who is to be subject to the tribunal under
§2(a), and of ultimate court of appeal under §4(c)(8).

114I]t does not cover United States citizens or enemy soldiers abiding by the laws of war.
Under the order, the president will refer to military commissions only noncitizens who are mem-
bers or active supporters of Al Qaeda or other international terrorist organizations targeting the
United States.” Id. It is true that the Order as written applies “only” (some “only”!) to “any indi-
vidual who is not a United States citizen,”§ 2(a), but the Quirin decision upon which the admin-
istration rests so heavily precisely refused to distinguish between the rights of citizens and those
of non-citizens in the context of unlawful belligerency. Ex parte Quirin v, 317 U.S. 1, 15 (1942).
Thus, on its own announced theory, the government potentially possesses the power to refer citi-
zens who engage in terrorist acts to the military commissions for “trial” and possible execution.

12 Usually attributed to John Adams.

13In fact, the Supreme Court considered that “[nlo graver question was ever considered by
this court, nor one which more nearly concerns the rights of the whole people” than whether
a mlhtary “‘tribunal [had] the legal power and authority to try and punish [a] man” “arrested
by the military power of the United States, Imprisoned, and, on certain criminal charges pre-
ferred against him, tried, convicted, and sentenced. . .by a military commission, organized
under the direction of the military commander.” Ex parte Milligan 71 U.S. 2, 118-19 (1966).
This is precisely the issue presented by the President’s Military Order, which contemplates
“det[ention] at an appropriate location designated by the Secretary of Defense,” §3(a), and
“trilal] by military commission. . .and. . .punishment in accordance with the penaltles provided
under applicable law, including life 1mprlsonment or death.” §4(a).

14¢(1) Military tribunals shall have exclusive jurisdiction with respect to offenses by the indi-
vidual; and (2) the individual shall not be privileged to seek any remedy or maintain any pro-
ceeding, directly or indirectly, or to have any such remedy or proceeding sought on the individ-
ual’s behalf, in (i) any court of the United States, 0r any State thereof, (ii) any court of any
foreign natlon or (iii) any international tribunal.” § 7(b)

15 50e Alberto R. Gonzales, supra note 8. Cf. George Orwell 19894 (1949).
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that its scope cannot be extended (a) to American citizens; (b) to individuals linked,
however closely, to acts of terror wholly unrelated to September 11 (unless Congress
affirmatively and expressly chooses to add such acts, or the specific organizations
responsible for them, to the list of targets it empowers the President to pursue and
try militarily); to individuals not closely linked to a specific terrorist event whose
responsible agents Congress has authorized the President to pursue by force and try
by military tribunal; or to mere foot soldiers captured on the field of battle and enti-
tled, under the Geneva Convention, to treatment as prisoners of war rather than
as war criminals.

Substantive limits must be established by law to constrain on the President’s
power to determine which aliens are to be subjected to the jurisdiction of a military
tribunal or commission, and procedural guidelines must be established to ensure
that defendants’ due process rights are protected by such commissions. Congress
must set those limits and draft those guidelines, presumably in consultation with
the President.

At the forefront of our new agenda abroad, at least so far, has been an effort to
help establish transparent, accountable, and hopefully democratic institutions with
which to govern Afghanistan. The policy appears to rest upon the belief that democ-
racy is the best check on terrorist activity, which requires a culture of repressive
intolerance in order to thrive. Yet that same accountability must prevail at home
as well. We are in the end more, not less, secure when we practice the democracy
at home that we preach abroad.

The Military Order confronts Congress with two distinct problems to resolve. The
first is the set of substantive limitations to be placed on the jurisdiction afforded
military tribunals: who is to be subject to the tribunals, and for what wrongs? The
second is the set of procedures that is to govern these tribunals. We must ensure
the open and fair hearings witnessed in “A Few Good Men,” not the kangaroo court
seen in “Paths of Glory.” It is especially troubling that even our extant system of
courts martial has been besmirched by careless comparison with the far less protec-
tive military tribunals that the order plainly contemplated. See William Glaberson,
“A Nation Challenged: the Law; Tribunal v. Court-Martial: Matter of Perception,”
The New York Times, Dec. 2, 2001, § 1B at 6 (“the proposed tribunals are signifi-
cantly different from courts-martial, [military] lawyers say, adding that confusion
between the two has distorted the debate over the tribunals and unfairly denigrated
military justice ”).

JURISDICTION

1. As a preliminary matter, Congress should note that we already have a system
of justice under which to try terrorists: we successfully tried in criminal court the
last members of Al Qaeda who attempted to bomb the World Trade Center. In the
rush to convict and punish the perpetrators of the attacks on the World Trade Cen-
ter and the Pentagon, it would be a mistake, although not necessarily a violation
of the Constitution, to rely on military courts as a substitute for the intelligence
agencies’ ability to track terrorists and accumulate convincing evidence of their ac-
tivities. Using a court designed to convict even when a weak case has been pre-
sented by the government—using it, in fact, to cover the failures of the executive—
is hardly the way to fight terrorism in the long run.

Indeed, the entire plea for secrecy and anonymity—from concealing from the ac-
cused and/or the public the identity and nature of the witnesses and other sources
behind the government’s case, to keeping confidential the methods of investigation
employed by the government to track down and identify the accused, to hiding the
identity of jurors and judges who might reasonably fear reprisal from an accused
terrorist’s associates in terror who are still at large—can so easily become a cover,
whether deliberate or not, for ineptly unreliable or otherwise unconscionable behav-
ior by the executive, that it would seem wise for Congress to institute some sort of
independent check on the President’s assertion that the presumptively open and
public civil trial system, which has had to cope often with needs for witness protec-
tion and informer anonymity and the like, is intrinsically ill-adapted to the task at
hand.

Congress’s goal should therefore be to channel as many suspected terrorists as
feasible away from, rather than towards, military tribunals. Among the reasons jus-
tifying a military tribunal will of course be considerations of national security that
may require closed proceedings to protect classified information from dissemination;
concerns of overwhelming danger to the court, to jurors, or to witnesses that might
require secure proceedings of a sort precluded even by the usual methods of witness
or court protection; or circumstances surrounding the accused’s capture while pros-
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ecuting a military action on behalf of an enemy nation or group in a manner that
allegedly violates the laws of war.

2. Although much of the current debate proceeds on the premise that these two
should be treated differently, where these reasons are present there seems little
principled basis to distinguish between an unlawful belligerent who is a resident
alien, blending in with and hiding among the United States population, and one
who is a non-resident alien, openly engaging in warfare on United States civilians
from beyond our borders. Indeed, the reasons for favoring military tribunals do not
appear to distinguish between citizens and non-citizens. As the Court held in Ex
parte Quirin, 317 U.S. 1 (1942), when a citizen disavows his homeland and sides
with the enemy, he may become an enemy belligerent. See Id., 317 U.S. at 16 (“Citi-
zenship in the United States of an enemy belligerent does not relieve him from the
consequences of a belligerency which is unlawful because in violation of the law of
war”). Indeed, being a traitor as well as an unlawful belligerent, the citizen who
wages such warfare on his homeland may well be regarded as more culpable than
the alien, not less.16

In sum, it seems wisest in practice to limit military tribunals—as the Bush Ad-
ministration has all but promised it would likely do in practice—to a relatively
small group of enemy alien leaders, captured abroad, of terrorist groups clearly
identified by Congress, and an even smaller group of their colleagues who are rea-
sonably believed to have played similar roles while concealed among our people. In
theory, however, the two criteria essential to establishing military, as opposed to ci-
vilian, jurisdiction should not rest upon any such difference in status.

The first is that the person to be tried by a military tribunal or commission must
be an enemy, see Johnson v. Eisentrager, 339 U.S. 763, 776 (1950)—that is, someone
acting at the behest of a nation or other entity warring against the United States;
the second is that the enemy must be charged with unlawful belligerency, or any
other established offense against the laws of war, sufficiently serious to warrant
such disfavored treatment. See Ex parte Quirin, 317 U.S. at 11.

Strikingly, the November 13 Military Tribunal Order extends the range of of-
fenses that it subjects to military tribunals so as to include “any and all offenses
triable by military commission,” §4(a), not just those that offend the laws of war,
based, evidently, upon an unexplained finding that “prevention of terrorists attacks”
requires the detention for, and trial by, military commissions not only “for violations
of the laws of war” but also for “violations of. . .other applicable laws,” of all “indi-
viduals subject to this order,” § 1(e) (emphasis added). The law is settled, however,
that an alien may be subjected to trial by a military tribunal only if he meets both
of the criteria set forth above. See Yamashita, 327 U.S. at 26. Even though military
rule is “properly applied. . .on the theater of active military operations, where war
really prevails,” Milligan, 71 U.S. at 127, trying a captured soldier as a criminal
for merely fighting in accord with the laws of war on behalf of the nation or other
entity he represents appears to be universally condemned. Under the Geneva Con-
vention and other international instruments, such soldiers must be held as pris-
oners of war, to be repatriated at the war’s conclusion. This could pose a problem
in a case such as that of Taliban foot-soldiers, captured while engaged in combat
against the Northern Allianc