
Ovcrstock.com, Inc. 
6350 South 3000 East 
Salt Lake City, UT 84121 
Phone: (801) 947-3100 
Fax: (801) 947-3144 

VIA ELECTRONIC SUBMISSION AND OVERNIGI-IT MAIL 

April 19,2007 

Ms. Nancy M. Morris, Secretary 
Securities and Exchange Coininissioil 
100 F. Street, NE 
Washington, DC 20549-1090 

Re: 	 Coininents on Proposed Ainendinents to Rebalation SHO 

File No S7-12-06 


Dear Secretary Morris: 

0verstock.com. Inc., a Delaware corporation with its offices in Utah. is an online "closeout" 
retailer whose sharcs are publicly traded on thc NASDAQ(GM). We appreciate the opportunity 
to provide additioilal comments' on the SEC's proposed amendments to Regulation SHO. 

Since January 2005, Overstoclc has been listed on the Rebalation SHO threshold list a total of 
535 trading days (including, as of today, 500 straight trading days and counting) - longer than 
any other When the SEC initially proposed Regulation ST-TO, it stated that "[n]aked 
short selling can have a number of negative effects on the market, particularly when the fails to 
deliver persist for an extended period of time and result in a signicantly large ui~fulfilled 
delivery obligation at the clearing agency where trades are ~et t led."~ Moreover, we continue to 
find it impossible to obtain timely information from the SEC regarding the volume of failures to 
deliver in Overstock stock? The seemingly endless persistence of Overstock's name on the 

y** 

' Overstock's previous comment letter of September 11,2006 is enclosed as Exhibit "A". 
Overstock has been on the Regulation SI-I0 threshold list the entire time the SEC has been considering 

amendments to Regulation SHO. While a thoughtful 'and considered approach may have merits, so long 
as the SEC fails to act we expect that Overstock will continue to be the victim of abusive short selling. 
Thus, we urge the SEC to act quickly. 

Proposing Release, Securities Exchange Act Release No. 34-48709 (October 28, 2003), 68 FR 62972 at 
62975 (November 6,2003) (emphasis added). 

While the SEC responded to our July 6, 2006 Freedom of lnformation Act (FOIA) request for the 
volume of the failures in Overstock stock, the response did not come until November 9, 2006 (and then 
only afier wc had sent a follow-up request). Consequently, the FOIA data were stale; the most recent 
failures to deliver data were from May 1, 2006. On December 29, 2006, we submitted to the SEC a 
follow-up FOIA request for more recent data (enclosed as Exhibit "B" requesting the volu~nes of failures 
to deliver in Overstock stock from May 1, 2006 through October 31, 2006). Three months later the SEC 
has provided only apartial response, again with stale data (enclosed as Exhibit "C" which provides the 
voluines of failures to deliver in Overstock stock from May 1,2006 through June 30,2006). 

http:Ovcrstock.com
http:0verstock.com
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Regulation SHO threshold list, coupled with the lack of any meaningful transparency oT failures 
to deliver in its stock, is perhaps the best evidence that the SEC should act now to fix Regulation 
SHO. We sce no justification for further delay. 

On July 14, 2006, when the SEC proposed amendments to Rebmlation SHO, it set a cosnrnent 
deadline of September 19, 2006. At the close of the prescribed period, public comments totaled 
nearly 300 - and most urged adoption of the proposed amendmei~ts.~ Aflcr the comment period 
closed, the SEC received and made public a handful of additional letters froin entities which 
opposed abusive nalted short sellers' having to deliver what they sold. Three had complained 
that they could not comment properly without additional data (data which we believe was, in 
fact, already publicly available). By reopening the cointnent period, the SEC has delayed 
unnecessarily implementation of these amendments. In doing so, it appears thc SEC has left 

\

itself open to the charge that it has become the classic "captured regulator" of economics' fame, 
regulating to the benefit of an industry whose oversight (not furtherance) was its original 
purpose. Shareholders and public companies deserve better, eve11 if "better" means that large 
and powerful Wall Street snoney interests would be discoliifited by having to deliver that which 
they sell. 

Thus, we (1) reiterate our support for immediate adoption of the proposed changes, namely, (a) 
eliminate the "grandpather provision," and (b) tighten the close-out requirement under the niarltet 
snalter exception, and (2) again urge the Commission to quicltly adopt at least the following two 
additional measures (measures supported by numerous coIiiiiient letters, including those froin 
members of Congress, state legislators, executives, academics, business organizations, and 
public companies): (a) require proinpt disclosure of the current voluine of failures to deliver, and 
(b) require a firm pre-borrow prior all short sales. 

Even the data the SEC disclosed in support of the currently amendments, while showing a 
sizable potential reduction in the number of persistent fails by their implementatioe~, also 
deinonstrate that the solution proposed is substantially incomplete; and, while a perfect solution 
may be out of the SBC's reach, a better solution is not. We continue to assert a more global clnd 
complete solution to the problem is necessary. 

Without liiore transparency (is., proinpt disclosure of the current volume of hilures to deliver) 
and without a fir111 pre-borrow in short-selling transactions, abuses in this area will certainly 
persist and those profiting from these abuses will continue to exploit existing loopholes in the 
replatory structure until the SEC will again be forced take up additional, remedial incasures. 
We urge the SEC against the piecemeal approach of adopting only the current measures while 
leaving untouched the snore coinprehensive and common-se~~se solutions proposed by these 
many coinsnentators. 

The SEC co~itinuedto receive many public comments (by our count, ovcr another 200) before the SEC 
re-opened the comment period on March 26, 2007. Many of these also urged both the adoption of the 
proposed amendments and furthcr remedial measures. 
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Overstock continues to hope that the SEC will put an end to the practice of abusive ilalted short 
selling without further pause on the road to that objective. We continue to see support in the 
broader inarlcet and, importantly among shareholders and public coinpai~ies, for more fairness 
and transparency in the practice of trading by metns of short sales. We believe this direction and 
these developinents will lead to stronger, fairer and more robust marltets. For these reasons, and 
more, we urge that the SEC (1) adopt immediately the two proposed amendments, and (2) adopt 
promptly the amendments proposed that require meaningful m d  curreill disclosure of the volume 
of failures to deliver and a firm pre-borrow of shares in short selling transactions. 

Chairman a n i  Chief Executive Officer 

Enclosures 
cc: 	 Christopher Cox, Chairman, U.S. Securities arid Exchange Commission 

Paul S. Atkins, Cornmissioncr, U.S. Securities and Exchange Commission 
Roe1 C. Cainpos, Commissioner, U.S. Securities and Exchange Coinrnission 
Kathleen L. Cascy, Coininissioncr, U.S. Securities and Exchangc Coininission 
Annctte L. Nazareth, commissioner, U.S. Securities and Exchange Cominission 
Robert L. Colby, Acting Director, Division of Marlcct Rcgulation, U.S. Sccurities and 

Exchange Cornlnmission 
John W. White, Director, Division of Corporation Finance, U.S. Sccurities and Exchange 

Co~ninission 
"a 
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y i a  Electronic Sobmission nnd Ovorr~igIrt Mail 

Ms. Na11cy M. Morris, Secretary 
Securities and Exchange Co~n~nissio~l 
100 F. Street, NI3 
Washiligta~i, J3)C 2054.9-1.090 

P ~ I O ~ C :(801j$4'7..3100 
Fax: (801) 947-3144 

Re: ' .  Corntnents on Proposed Arnc~~lldmeilts to Iieg~lalion 81-10 
PileNo ST-12-06 (I7 CF11. Part 242, Rel. No. 34,-54154) 

Dear Secretary Morris: 
. . 

Ovesstocl~.co~n,Ino,, a Delaware corporati011 with its principal oiioes cu~d opemtions located in 
Utah, is an online "closeout" retailer whose shares are publicly' titaded on the NASDAQ(GM)., 
Ovesstoclc is pleased to comment on the SEC's ppropsed ameildn~ent to Regulation SI-IO, 

, 

Overstock.hns bken co~llinuously ow the lieg~lation S~Otlir6shbltl list siilce ~~rlucti'y 2005, with 
exception of a brief 20 day period ia March find ApdI 2005. While Overstock itself has bee11 
u ~ ~ a b l eto learn from the SEC or the II'I'CC' the an~oul~t  of fails to deliver in its stools since . t11e . .  

adoption of Regulation SHO, according to a POIA response issued 'by the SEC to a third party, 
the fails todeliver in Overstock itloreised froil~ as little at 13,197 to as high as 2,321,990 (luring 
,2005:' "[hus; Ovesstoclc believes it is uni,quely qualified to provide an issuer'i yiewpoiut on the 
proposals, as well AS other meas'uilos the SEC should adopt to stop cutse~~t  abusive short selling , '  

. 

. 

, '  

. . 

pmctioes. 
%. 

,.. , 
, , , 

The S ~ C ' Sreleas'e proposing the aine~ldinents to ~oguli t ion SI-IO, while noting bcncficic~l &CW 
slncethe adop~ioll of &,gulatii)fi ST-10, ack~zowledges "substa~~tial and persistent fail to dblives 
positioils that are not, being closed out under',e~istlng delivery and' settlelnent guideline^."^ 
Overstooli's exporieuce with Regulatio~~ SI-I0 uqderscores the point, As noted above, Overstock 
was cgntil~uously on the Regulation SBO threshold list throughout 2005 ruld 2006, and, despite 
R.egulltlion SI-lO's aim to curb fails to deliver, during 2005 fails in Overstock's sha1,es grew 63 
times their original size, from 36,681 in Ja~luary, to over 2,321,990 in ~acernber." Other public 

.---

I See Exhibit "A" for .coi5rospondence with these ctitities.. ' . 

See Exhibit "13" FOIA Request 06-05783-FOIA. 
. .Relepse, at 7-8. 

See Exhibit "B.!' Overstock undorsta~lcls that tho SEC sent a FOIA r6spo1ise to Dloyd 
Norris of tho New Yorlc "Tillies that sshowed.the ainourlt of fails in Overstock shares-grew to over 
3.5 Inillion during the second quarter of 2006; h o w h r ,  Overstocl'c has not seen thc actual FOlA 
respollse Ietter sent by ihc SEC to Mr. Norris. 

. 

, 

, 

. 
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companies have cxperiiticed similar results. Oveustoclc's experience, ancl that of these other 
coml~mies, clemonstrc~tes that while Regulation SI-TO may have sonie benoicial effects in the 
marltet generally, it co~bes seriously short of the mark in conferri~ig these effects equally on all 
marltet participants. 

Overstock believes the SEC'sproposed amendments (i.e., repeal of the grtuldfallier provision 
a ~ dnarrowing of the options mtrlcet maker exception). are good first steps toward adequate ' ' 

regulatio~l of short selling c~ctivities, Elowever, Overstock believes that two additional reform 
elernents are necessary: 

1. m ~ a e & g v  - of Fails, 'I'he SEC should arncnd Regilation Discloso tho Vol~i~ne 

SI-I0 so that the clggregate volume of fails to deliver is reported daiLy for each threshold 

security - including fails to deliver that occur wit:hin the DTCC (uid outside the DTCC in 

"ex-clearing" t~ansactions, 
5 

2. Ownership - liequire a ~rc- orr row b r  All Short Sales. The SEC should require that 
. 'before any seller can short sell a stoclc, that seller niust either have the stock i~i 'his  


possessioil(ancld liave the right to sell it) or )lave entered into a bona flde con(.mct to 

borrow the stool- in advance of the sale. 


During the SI?C's.July 12, 2006 hearing, Chairnun Cox made it clear that the substantial number 
of persistelit delivery ai1:ures highlights a serious problem, albeit one illat lie felt was primarily 
concentrated in a sniaI.l percentage of equity securities.. Overstock believes, howover, that the 
nuniber of overtill persiirtent settlement failures and tho 11~11nber of issuers whose equity sec~~rities 
liave liersistent settlement failures will increase drmatically unless the SEC takes specific action 
on the present proposal ant1 on additional measures proposed in this letter. 

Amendments Proposed by the SEC w 

Grundfirth~r~rovisian 

When adopted, ~egulation SE-10's close-out requirements did not apply to positions that were 
established prior to the effective date of Regulation SI-10, nor to positions in n security prior to 
its listing as a threshold security. The crsticulc~ted justification for this granclfttthw provision,' as 
13oted in the proposing Release, was concern "almut creating volt~tility through short ~queezes."~ 

Regulation SI-I0 should provide (.lie SBC with e~~fg~cetnent  powers over the broker-to. 
broker contractual arrangement allowed by the Commission's kuies 1503-3; and 15~6-1; The 
SEC must havetheauthority to review m d  enforce these contracts wliere these contracts clearly 
identify the "intent" to settle in 3 days. The SBC cc~nnot rely on brolters to police eadl1 other 011 
coiltracts because there is too high a~~iiicentive to forgive each other's delays. The' SEC must 
penalize the buy-side brolter who does not force the pronlpt settleilie~~t of a trade. 


See Release at 7-8. 
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I-lowever, this gril~~dathering of short positions threatem an equal mensure of mnrltet volatility, 
ollly in the opposite (downward) direction beca~lse of the strong incentive to sell additioiial 
shares short to have them grai~d~atherecl prior to the implnrientatio~l or listing date, Additionally, 
short squeezes have the beneficial effect ofcreati~ig clisciplirie it1 the marlcet. It is u~~clear where 
the SEC might draw the line bet,weetl "good" mwltei: volatility uid "hi"market volatility -but 
certainly, it cannot be aloiig the lines of kvoril1g dowllward price pressure over price incteastis 
.owing to short squeezes. 

Overstoilc encourages the SEC to adopt its proposed t~mel~drnent to relnovo Ilogugulation SIIO's 
tlru~n'b fro111 the oconoinic scale by abatiing all grtmndfatheritig provisio~is accorcling to tho phase- 
in schedule proposed in the Release. Overstock also encourages the SEC to esCalate its 
cxa~~~inat io~ztu~d e1iforcerno11t of co~npliaici! in this area - again, botll ii? IYI'CC alld "ex- 
clearing" tra~~lsaclions 5).(see foot~~ote 

Nnrrowiag tho Mnrltet Mnlter Exemption 

Ove~~stockS I I P ~ O P ~ . Sthe proposed ntrrrowing of the close-out requireme~~t utider the rnarltet ~lialtor 
exception, 'I'hirteen days should bo more lhnil sul'licienl time to close-out a failure to deliver 
related to m optio~is position. 

Additionnl Amendments Ncodcd to Solve the I'roblcm 

Transparency -- Dirclosc tlie Volume of Fi~ils 

Overstock agrees with Coinmissioner Atltitis' positio~l that aggregate fail data. should be 
disclosed. Sunshine is the great disiilWctaiit and more tmnsl?wellcy will lead to the elimination 
of abuses and to inore investor confideiico and security, Without h i s  Cull disclosure, it is diffic~llt 
to ltnow the level of"~~alted y*.shorting" and ib rislc. to the cnpital mwltets. 

lssueis need better idonnation. about settle~nm~t Currently, the fails to deliver in their shares. 
Regulatior~ SXiO throsliold lists simply contain the llanies ofcompanies and dates ~ i i c tdo riot 
eve11 quaiitify the number wfshwes that were not delivered. As such, it htis becoine the ineans to 
impugn these comnpanies by vague iml?lications instead of precise facts. Conzpanies aid 
investors have thwright to know more inlbsmation about ale uilderlying activity in tlie stoclc! As 
~ioted in above and in Exhibit "A," Overstock itself has been unable obtain from the SEC or the 
DTCC any information ahout the aiilouit. of f~iils to deliver in its stock since the adoptiori of 
Ilcgulation SHO,~ 

" One artie~,lated reason withholding volume i~libr~nation on failures to deliver is the ' .  

reluctance to disclose "trading strategies," Overstock fails to see how disclos~m of the amount 
of the aggt'egilted rails, to deliver is disclosing ally trading strategy, Moteover, iE t i  tradi~ig 
strategy e~nbraces willf~il failures to deliver, that strategy should not be shielded froin the 
disclosure Overstock proposes, 
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As a star~;~vwstoclc urges the SEC to aiilend Regulation SWO so that the aggregate volun~e oP 
fails to deliver is reported'daily for each threshold security --including fails to deliver that occur 
within the DTCC and outside the DTCC in "ex-cleming" transactioas (see footaote 5). 
Overstock believes that this inoreased transparency will lead to the elimination of abuses and to 
Inore investor confide~~ce and security+ Without this full disclosure, it is di.fficult to ltnow the 
level of "tnalted shorting" and its risk to the capital markets. Further, Overstock urger; the SEC to 
work with issuers and the fiimi~cial services industry to develop a nleuns lo disseminate this 
in'ormation to tl~ebroades market, which will elevate tile threshold list's utility beyond merely 
being a list of target companies for abusive short sellers.* 

Ownership -Rcquire a Pro-Borrow (or at  least a Fir*lnI're-Locate) for All Short Sales 

Short selling oversight must include reliable looate, borrow and delivery components, Currently, 
under Regulation SFIO, prior to initiating a short sale whore the selliilg broker or custo~nev is not 
in possession o% the shares, the short seller need only have "reasonable grounds" to believe that 
l l ~ esecurity cat1 be borrowed so that tho security can be delivered on 'file delivery date, 'Ibis 
"reasonable grounds" standud mourlts to  81enor~nousloophole of whioli abusive short sellers 
take f ~ ~ l l  advantage; it is a fuzzy standard, fraught with uncertainty, invitin.g abusive short sellers 
to test the limits of the SEC's cilwady strained eiifoscement resources, 

The "reasonable grounds" standard creates a serious probienl in an overestimatioi~ 'of the 
aviilability of  stock for borrow; When a borrowed share is not talcell out of the pool of stock 
available to conlplete a valid "locate," the share oan be re-"located" nlaliy times without ever 
being borrowed. When it comes tinib to obtain the stools, many haids reach for the same 
"located" shhes, which o:fcourse can only satisfy a single 1ransaction, liaying tho others to seek 
trltertiative sources, and, if.unsuccessl11, to fail at delivery. , . 

l o  remedy the "rensont~ble grounds" loophole, Overstocl~ urges that the SEC require that a short 
seller must either have the stock in his possession (auld have tho right to sell it) or have entered 
illto ibona fidc contract to borrow the stbcl< in advtunce of the sale. This step alolie should 
prevent the majority of willful, strategic fails to deliver. Alternatively, stoclts that are "located" 
Par borrow should be, by i r ~ n  contraat, placed in a separate "locate pool," or.somehow retnoved 
from multiple availability, until the trade has settled, thus eli~~iiuating 1f the lnultiple "~ooates."~ 
trade then falls to be executed &er a specified period, the "looated" stock call be rgturned to a 
position of availability for mother "locate," a11uld so on. Whatever system is ultirnatoly 

8 As it sholdd, the SEC requires that issuers disclose tlieir total llu~nber d issued shares; 
this is clearly useful itllbrniation for sharel~olders and potential shmeholdors. Similarly, issuers, 
sharel~olders and poteldid shareholders should be ab?e to access infor~nation on the voluine of 
failuresto deliver. 

he toohnology to do this is ourrently aiailable at looatesto~i<.com. 

http:looatesto~i<.com
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implenionted, it should carefully guacd against, the "multiple borrow," or "multiple loctlte" 
circu~umsttmce that is so prevalent and harmhl to the capital niarlcets tlt preseilt. 

* *k+ . . 

The system under ,the current RebdatioII SI-I0 allows for al?usive and illegitin~ate short selling,, 

Trades are executed without the basic ecoi~o~~zic . ' 
discipline of supply and demand. Indeed, while 
short selling introduces valuable infor~nation into the marlcot, because abusive and illegitimate 
short selling bas no cost to thg "s6llel;" its i~~~ormation is val~cless. Abusive short selling is used 
to manipulate marlcets md purposefully drive down thinly tradod stocks to the dobinlent of 
invbstors ~ncl our capital rnarl<ets generally. The SEC nus st. coiltinue to psote~t innocent 
investors and public companies by n~iniini~ing Thetile inaiipulation of our capital nzwlcets. 
interests of abusive short. seller must not be placed ahead of investors and cmployeos who ofloll 
depeild on these companies for their livelihood tuid retirement. Overstock applauds the SEC's' , ' 

review of the problems presented by abusive short selli~ig and strongly urges the SEC to adopt,, . . 
not 'only tho two lamend~~~ents  proposed in tbe Release; but also to make tho two additional 
~zzodilicationst o  Regul&tion'SI%) psobosed in this letter. 

I'aatick M. By~*ne 
Chairman and Chief l3xecutive Officer 

. . 

Enclosures 
co: Christopher Cox, Chairman, U,S, Securilies and l jxc l~~nge  Co1l1lnission 

Paul S. Alltins, Con~missioiier, U.S.. Seciu'ities and Exchange Coinmission %?
Iloel C; Cmipos, Commissioner, 1J.S. Securities and Exchange Cominission 
IZ.athl6en L. Casey, Coinmissioner,,U,S. Securities &id Exchango Coininission 
Annette L. Nazareth, Commissioner, U.S. Securities and Exchange Coinmissio~~ . , , 

,Robert I,. Colby, hct ini  Director, Divisio~l of Market: Regulation, U.S.Securities and . 

Ijxchange Coin~nission 
~611nW. White, Director, Division a?Corporation Finance, U.S. Securities and Exchange 

Co~ninission 
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Mr , '  Jonathan E , ITohnaon, I X X ,  

BVP, Corporate ~feaiis o nugi l  

0vsr;gtaalc. aoln, Znc. 

6350 .80~ th3000 mast 

9aI.1: Lake C i t y ,  VT 84225 


~ e ,: 	 B'rnedam af xnfonnation A c t  ' (~J 'OXA), 5 LT,S. C,  8 $52 
Xeque'st No, 06-04651-E'OIA 

,, ,, 

. 	 T51i't3 int 'csr part,l.aLLy roctgondrr' t o  youg regusgt , dated April 
, 

i 4 ,  2 0 0 6 ,  and rewsSvnd LY). t hLa  OfPida' on QvSJ 5$, 200.6, f o r  
cer tniq  l.nfos?matiop uonaami11g O v a ~ # t o ~ j t .  corn, Xna, , 

Flea@@be adlvi#sdr. we #.re aoasu3khhg with other Commission 
atat$ regarding i~lfo~rnatio*.Chat mrzy be xespon~iveto  your 
rrsquabt, Wa w i X J ,  advtrJe, you of bur findirrgs n.e man as w6 reaeSve 
a response. 

zn the  interLm, Sf you have any gusatSona, pJ.saw conkaot 
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' Mrs, SoslJa Odborne o t  th ia  oPfiae a t  (202 )  561-8371, 

Dabca walk& 
' LeaB Ra~caarch SpecJ.aZis t . . FOXR/Privacy Act Ofeiae 
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Mail. Btop 0 - 5 .  	 June. 12, 2006 

Mr , Jonathan Jok)nson, 1 3 I  

SVP, Corporabe .fi:ffb:l.~$& :f%ga3, 

.l*,.1*I$YYIW. ti* 


Overstock. cam, :Cnc, 

. 	 6350 9auth 3000 East  

8aJ.t Lalto 'C i ty ,  WT 8.4121 
' 

Ro; Fca@dom oh : ~ n f o r m a t i o ~  (FOXA), 5 W,8,C. $ 552Aot 

Request No, 06-0465 1-FO:l:A 


Dear Mx. Johnson: 

Th:l.s i .e t . tor  responds t o  your requost f o r  t h e  dai.l,y 

aggregate  ' ' t a i l  t o  d e l i v e r f r  da t a  :tor Overs.hock.com, Inc.  


, , 
,,, , , . '  

,,:.,,, . . . . w t o r  c~~~~~~3;ult.~,:i~~..~ 4 t h .  . ~ e,.are.wit,.:hho~ol~ighe . s ~ ~ . t t F .  tho  
roqc~@sCed~.da~t:w, ti.t$e o re : l n s a ~ ' & k ~ ~ ~ o ~ i c a, conll3,ident$al, aommnraial 

ElnctncP'a;i. .,:Lr~f.orrn&,kbo,ni. t h e  :reZease.:~.f :which nouLd a a u w  ,. 


Tho d ~ t o.i..p a 3 s o  &ing wLthhold al.nce it S.s tol.at.lnly t o  -t8 
o]?erat:Lnh nn'd ~ndpoot : ton r epor t  ' g s e p a q d  by, oh beha1.f .oi:, OE 
f o r  the  use of t h e  CommissJ..on o r  a n y  ngonay rasgonsib:lq f o r  t h e  , '  

r e g u l a t i o n  o r  supe rv i s ion  o:C f:lnanciaL i n s t i t u ' t i o n s  under 5 
U,s.C, 552 (b)( 8 ) ,  
17 csn 200.80 (b) (0), 

Upu .have ; t he  bighk $0 ..&ppca.!,o u r  dec is ion  t o  our  General. 
@ounke:t u n d e r 5  U . $ , C ,  . $  552(a) , . (6)~,1.7 CE'K rS 200,80 (d ) (5 )  and ( 6 ) .  
your :appoal.rnust ,be . i n  wxh~k:lng,. .claarjl.y .mar.lted. "Preodom of 
mnZa~*rnat;~ori. m d  ,~+hqul.d. . ,Aat ARpeek c,'!. I,demt&;t'y :the ~?oqusstsd , 

racordq;, .?,he a.ppeal inay i.nol.ude, f,a'c:trr and:, au"r.hor$'tio~ you . , . . , .  

aonbidar appropr ia te .  
, . 

http:Overs.hock.com
mailto:roqc~@sCed~.da~t:w


Mr, Jonathan Jahnaon ' 

17U,l18 12, 2006 
Page a 

Bend your appeal  t o  t h e  lTUXA/Privaoy Aat O:Efice, 
Bocur:l:Lias and Exchange Cornn~isaion, Operations Cantor, 6'432 
General. a r ean  Way, Mail 0-5;  Aluxtxndc:la, VA 2231.2-2413, 
o r  d e l ~ v e r:it t o  Room 3.410 a t  t h a t  add:coua. A1.80, sorid a 
copy t o  ou r  BonnraJ. Counso:l., Flmci~r::l.tios and Exchange 
Cornmiasion, J.00 B S t c e u t  NE, Waahi,rigton, I1.C. 20949, o r  ' 

deL:Lver i t  tq Room 1120 a t  t h a t  addcmaa. 

Ef you have .any gues't:l.ons, plaaso oontao't Mrs, Sonja 
Oaborne . o f  my, a.l;a:Ef a t  ( 202 )  551-03'71, 

,,",,*,, .- 'Si~naorel.yt . . . ~ , ~ ~ ~ ~ , u ~ ~ ~ w 2 ,a&W 

E'OIA/Privacy n o t  O f  f i o e c  

, , by:  -Urwndn r4. F'ul.Lerr ~ ~ - ~ - k ~ & ~ : ~ - w . ~ ,  

E'O:l:A/l'rl,vacy Aot .Branch Chief 



V C ~ ~ S ~ O Ck.com 
Your On l l h~Orrflaf "" 

Qv~rstock,corm,Xne, 
6350 South 3000 &sfit 
YNI~LRIECI~Y,UI.84121. 
I'honar ($01) 947-31.14 
Vax: (801) 947-311.44 

VIA C E R T I F I E D . U I S E U R NE & C T E P m ~ J  

July 6,2006 

U.3, Securltios & Bxchallgo Co~nmission 
YO'OIA Offloe, Stop 0-564.32 
Geno~!fll. Greo11 Way, Aloxwdrla, Vli+ginia 22312-2413 

RE: FOIA Raquo#t for drily ~ggreywto Pt131s data nnd nggregnto dnily "open 
positions9, Lo,,, shnros swnltiag d~Iiv(11y011110~ Ion@ o r  rhort, trrril L o  
tetnrlnology uuod iu. gatherbkg (Xntw on long rind short posltfo~lsin cquily
soarxritioa, 

Detw Mailan or Sir: 

Wa horoby roquost, pnrsuasit to tho iTtoedom of Inlhrl~iation Aot, ("ItOrAV), tho 
Aggregate ~outinuous Not Sottlalnoiit Failure Data t'o~Overstoolc,coni, Inc, (NASDAQ: 
OFXX)(CUSIP iruinbei* 660370101), fbr tho perlad o.fJwnutery 1,2004 thru May 1,2004, 
We baliovo that thoye dntoa two far anough bticlc ill tiino that this iwfori~~ation is no longor 
considerod propitletary t o  any posslblo Eruiling stfategies and sirrlilnr data .hay boon 
provided by tho lll~ited States Soourlties and Bxcl~an@ C w u s i o i i  (("XBC") under 
PQIA 06.4'783, 063,05048, 06-04383,05-702, 05-7221, 05-7227 and 054810, PLoar~o 
provide in electroiiic dabbt~so or spreadshoot fo~~na t  (such,RB Excel) if possible, If 
oonvonio~~t,you rnay e~nail tho infowlition to in*, 

In addition, wa requoat all doournonts, cne~nnoranda, policy ~tntorno~it~, staff ~vldelinesp 
staffmailualu, dinotlvos, and othw su011 doooumenM or i+e~lsionsiharoto that nro ourrently , 

. I n  offoot, or wore in offwt at any irirnr, on or &&or latlutuy 1, 2004, that cios~ril)e,El~o 
plcocduros $lid po,lioIos to bo used by tho S'BC uad it8 oizforoonio~~t staff in determining 

. how to dvfinu reportoti data wgarding IogiBinate ehort sales, hiled short salos, ftiilod long' 
ralas;opoi~ sdos osld any other type of t~ansrrction with rosultu in a failtwe to dalivir,, 

' 

, ,  , 

, ' . ,  . ,  

dvoritock ass'oiqts that nothing ia thia requwt does rolatos to n specino operation or 
inspcotion ropolt propurod by, 0i9on bohalfof, of for tho use of tlio S8C. . , 

, . 

~iioorol$ 



. . 

uNlreD STATESs e c ~ K r n C ! $ , x w w i E ~ c ~ , k w @ ~ @ ~ ~ f i ~ g g ~ ~ ~., 

STATION PLAOH 

100 P STRHUT, NW 


WASHINQTON, DO 20649 


O?I'lCU01"PILINQS AND 
INPORMATION SERVICES 

Mal.1, 	s top 5L00 August 0 0 ,  2 0 0 6  

Mc, Jonathan Johnson . . 

Ovocstock,aom, Trio. 

6950 $&th 3000 East 

Sa l t  Lake City, UT 84321  


Re I 	 Pseedom of T.rif!ormati.on X c l t  (FOTA) , '!iU ,  9 .C .  S 5 5 2  
R m p e a b ' N ~ ,06-Q7QQ6-FQ,TA 

Dear 	Mr , Johnson: 

.This  l e , t t e c  p a r t i a l l y  responds t o  you: request, dated 
duly 06, 2006, and rsoelved i p  t h i s "  of? iae  on 'JbJy 2 4 ,  
2006, fo r  i.nfocrnatl.oh conccecning b a ~ & ~  YAXLB DAXAA@@RH~MAVN 
PUVD AU@rRhQA,TN DAX3;P OBIA'N P O f f 1 V 1 0 N f f .  

' 
PLeaae be advis.ed, we &a aon$uLtit~g 'with ot2ier 


co~nmisdiorr.&aft? ruga:cd:Lng infoxmation that may be 

raagonaive to,youz'requa&, We ~ 5 1 5advS@ayou aC,our 

f i n d i m g ~ ~ , 
aa .wel.l a@the  kufua~'cost to review the! reuords, 

a s ,doon, aa yes recedve a response, 


3:n the i,nt3arim, ifyau'have any quest lunar please aa l l  
me a t  (202) 551L8323, '*, 

~05;4/PiFvacgAat Research Special is t  

http:advis.ed


Ms, Jill M,Consldino, Cliuircmmr, C:aOand Frasidelll: 
MI:.
Dor~tildF,Doi~ahuct,COO 
Rlc11ud 13.Nosson, Bsq, Managing Director tin4 Gcmerfll Courlsol 
' f ie  Bopositoi8y 'bust & Clewing Corporation 
JS Water 8 1 ~ e ~ I  
Now York, Now Yorl: 10041-0099 

XU$: Bt~il~~roto Delivers 

I am the Vloe Prn~~,ktent, kjdLegal of Ovwsto6k,com,Xno. (OS'YK-).), rCorporate kfP&i~s 
pub~loly.lrucEod stoolc 1iato:od on NASDAQ, 

~vorfitoolc.o~mhns been on the Reg $l-10Tlaoshold list6111'100 S a n u ~ y  28,2005, X would 
li'lce to find out tho slzo oPOvorstocl~.oorn't~f~ililuroto dellvors, 18x11told illat tile M'CC 
will relotifis that information to 1x10,nu an ng& B'om tho oo~npilny,Ploass toll me wliut 
the dze o:Pour Fruilura-towcleXivw problm is, 1:Fyouc,iln~~ol:providc this infommutlon, 
plc,nse cite tho lu;w o.~.rogulationwhich nllowr yow not to do 80, 



, ,PliOSKAUER ROSE LLP 
,, . . 

Qdward A, Kwalwassor 
Senlor Oorlnsal 

Jonatkwt~8,J'olmson 111 
Vloo Prefiidont, Corporate APfaii4u and Legal 
OvursEook,oom, Ino, 
6322 $oath 3000 Bast, Suite 100 
8nltLak.e Clty, UT 84121 

:I>sar.Mr, Johnson: 

'This is in rttsponuo to your letter of Mnroh 4,,2005 to Depository 'kcrut:& Clewing Corporation in 
which, you request oartain trading sad clcni+ing infonna(:ion rogtn5dlng Ov~e~~~took,ooi~~ , , ,  cotnmorl 

stook, 


Aa counsel for 'National Seouritie~ Clearing Corporation ("NEICC") I regret to iinl'onn you that 
the information you seek is oo~flclential information ofpartioipnnls ofNSCC, Pursuant to 
NGCC's itule 49 this infl)rmnlion is not available far public intipsotion and may not be released 
to entities otlker than regulatory or #elf regulatory organizution8, 

1am sorry that we could not: be oPany yrubtet l~olpin this matter. ysra 

http::I>sar.Mr


00/22/2006 THIJ 11:44 FAX 1814776647 be:lean corporatioll 


UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

OYBHATIUNS 68NIBR 

44% CfOsNeRAL QRBBN WRY 


A\DXANDRIA,VA nP312*lr)lS 


MaiL &tog0 - 5  	 June 16, 2006 

~wvlaE .  Patch 
2L Pheanaut Lane 
Tapsfield, MA 03.905 

RE:: 	 Fraadom of! XnEorn~atAonAct: (FQTA), 5 U . S 4C .  @ 552 
Regue~ItNO. Ob-08783-FOIA 

T h i a  Letter 18 our f i n a l  response to your reque#t fo r  

informat ion conoaxx3iizg Qverstock.corn. 


.After consulting with tho s t a f f ,  we ham detexrnined t:a 

release the P@que~ted intormn,ti.on (aopy @n&lo@ed), wl~ iuh  

rrlay bei responaivs to your rwqueet. 


X E  you have any g u e ~ t l a n s ,  please contact me a t  (202) 

851-8332. 


Jason Iiuefkenhrrus 
FQXA/Frivacy Act: Reaaarch figeoi&li~G 







06/22/2000 TflU 11145 FAX 781.4776647 belcan corporation 




06/22/2006 THU J.1146 FAAX 7814718847 belcan corporation 

FUIAO87Pd 

Page 4 




06/22/2006 THU 11145 FAX 7814170041 belcm corporal;lon 


Note; Includes nll datw wlth at least 10,000 nh~rasIn tvtsl faila. 
Youroa: UTCC 



Jonathan E. Johnson I l l  
SVP, corporate Affalrs and Legal 

Ovorslook.com, Ino, 
0360 South 3000 East 

Salk Lako Cllv. UT 04121 
JjoRnson@ovor~loolt.com 

Phono! (801) 047-3114 
Fax: (001) 947-3144 

VIA CElWIl'IED MAIL, RETURN REC:TE1'T REOUESTED 

U.S. Scourilies Gr.Exchange Coinmissioil 
FOIA Office, Stop 0-56432 
General Groen Way, Alexandria, Virginia 223 12-2413 

RE: 	E'OXA Rocluest for daily aggregate fails data t t ~ l daggregate daily 'open 

positions', i.e., sha19es awaiti~lg de1ivc1.y either l o ~ i gor short. 


Dear Madam or Sir: 

We hereby request, pursuant to the Freedom of l~xfor~nation Act, ("POJA"), t l~e  Aggregate 
Continuous Net Soltlenient Failure Data for Overstook.com, Inc. (NASIIAQ: OSTIC) 
(CUSTP 11umber 690370101), for the period of May 1,2006 tlrcough October 3 1,2006. 
We believe that these dates arc fw enoughbaclc in time that this inforniatioi~ is iio longer 
considoreil proprietary to ally possible tradiug strategies, 'The United States Securities and 
Exckange Ch i~~ t~~ i s s ion  (the "SIIC")has previously provided us silnilar data for the period 
of January 1,2004 through May 1,2006 under POIA 06-07006. 

If possible, please provide the requested iiz'or~nation in electroiiic databasa or spreadsheet 
format (such as Excel). IPconvenie~lt, you may elnail the requested information to me. 

Overstock asserts that ~ ~ o t h i ~ i g  in this request related to a specific operation or inspection 
rcport prepared by, or oil behallof, or for the rise of the SEC. 

Sincerely, 

natlian E.Johnson @ 

VP, Corporate Affai~s and Legal 


http:Ovorslook.com
http:Overstook.com


UNITBD STATES 
SECURITIES AND EXCHANGE COMMISSION 

STATION PLACE 
100 P STREET, Nt! 

WASHINGTON, DC 20549 

OPPlCB OF FILINGS AND 

INFORMATION SERVICES 


Ma1.l S,top 5100 	 March 29, 2007 

Mr. Jona than  Johnson 

Ovorstock.com, Tnc. 

6360 South 3000 Eas t  

S a l t  Lake C i t y ,  UT 84121 


Re: 	 Freedom of  . lnformat , ion Act (FOIA), 5 U.S .C .  $3 552 
Request  No. 07,-02790-FQXA 

Dear 	M r .  Johnson: 
. , 	 . ~ 

T h i s  l e t t e r  partS.+l.ly responds  t o  your  keque.st ,  d a t e d  
December 2 9 ,  2006, and r e c e i v e d  i n ' t h i k  o f f i c e  on January  09, 

. . 	 2007, f o x  Aggroga'te Continuous Net Se t . t l e rnent  F a i l u r e  Da'ta 
r e l a , t i n g  t o  Overstoak, aom, Xna., (NASDAQ: OSTK) f o r  t h e '  p e r i o d  of  
May 1, 2006, t h rough  October  31, 2066. 

Access i s  g r a n t e d  t o  enc losed  d a t a  s h e e t  f o r  t h e  p e r i o d  
May 1, 2006, Lhrough June 30, 2006. 

PJ.ease be adv i sed ,  we are s t i i l  c o n s u l t i n g  w i t h  o t h e r  '%., 
Conunis@io,n s t a f f  r e g a r d i n g  a d d i t i o n a l  i n fo rma t ion  that .mtiy be 
reeponsivs t o  your  r e q u e s t .  We w i l l  a d v i d e  you o f o u r . f i n d i . n g s ,  
as well as the actua1 cost, toreview t h e  r e c o r d s ,  as soon as we 
receive a re sponse .  

In  t h e  intexim, i f  you have any questions, p l e a s e  ca l l  ma 
a t  (202)  551-0330. 

S ince re ly ,  

+@fi,&.,~ ? , " & " " ~ C ~ . ~ X ~ P ~ L C ~*-.-..l\1 -
Z'ina Churchman 

*-
FOZA/Privacy A c t  ~ e s e a r c h 'S p e c i a l i s t  

Enclosure  

,. 

http:Ovorstock.com
http:keque.st
mailto:+@fi,&.
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