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VIA ELECTRONIC SUBMISSION AND OVERNIGHT MAIL

April 19, 2007

Ms, Nancy M. Morris, Secretary
Securities and Exchange Commission
10O F. Street, NE

Washington, DC 20549-1090

Re:  Comments on Proposed Amendments to Regulation SHO
File No §7-12-06

Dear Secretary Morris:

Overstock.com, Inc., a Delaware corporation with its offices in Utah, is an online “closeout”
retailer whose sharcs are pubhcly traded on the NASDAQ(GM), We appreciate the opportunity
to pr0v1de additional comments on the SEC’s proposed amendments to Regulatlon SHO.

Since January 2005, Overstock has been hqted on the Regulation SHO thrcshold list a total of
535 trading days (mcludmg, as of today, 500 straight trading days and counting) — longer than

any other company.” When the SEC initially proposed Regulation SHO, it stated that “[n]aked
~ short selling can have a number of negative effects on the market, particularly when the fails to
deliver persist for an extended period of time and result in a significantly large unfulfilled
delivery obligation at the clearing agency where trades are settled.”” Moreover, we continue to
find it 1mpoqs1ble to obtain t1mcIy information from the SEC regarding the volume of failures to

deliver in Overstock stock.® The seemingly endless persistence of Overstock’s name on the
EEN

: Overstock’s previous comment letter of September 11, 2006 is enclosed as Exhibit “A”,

2 Overstock has been on the Regulation SHO threshold list the entire time the SEC has been considering
amendments to Regulation SHO. While a thoughtful and considered approach may have merits, so long
as the SEC fails to act we expect that Overstock will continue to be the victim of abusive short selling,
Thus, we urge the SEC to act quickly.

3 Proposing Release, Sccurities Exchange Act Release No. 34-48709 (October 28, 2003}, 68 FR 62972 at
62975 {(November 6, 2003) (emphasis added).

* While the SEC responded to our July 6, 2006 Freedom of Information Act (FOIA) request for the
volume of the failures in Overstock stock, the response did not come until November 9, 2006 (and then
only after we had sent a follow-up request). Consequently, the FOIA data were stale; the most recent
failures to deliver data were from May 1, 2006, On December 29, 2006, we submitted to the SEC a
follow-up FOIA request for more recent data (enclosed as Exhibit “B” requesting the volumes of failures
to deliver in Overstock stock from May 1, 2006 through October 31, 2006). Three months later the SEC
has provided only a partial response, again with stale data (enclosed as Exhibit “C” which provides the
volumes of failures to deliver in Overstock stock from May 1, 2006 through June 30, 2006).
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Regulation SHO threshold list, coupled with the lack of any meaningful transparency of failures
to deliver in its stock, is perhaps the best evidence that the SEC should act now to fix Regulation
SHO. We see no justification for further delay. :

On July 14, 2006, when the SEC proposed amendments to Regulation SHO, it set a comment
deadline of September 19, 2006. At the close of the prescribed period, public comments totaled
nearly 300 — and most urged adoption of the proposed amendments.” After the comment period
closed, the SEC received and made public a handful of additional letters from entities which
opposed abusive naked short sellers’ having to deliver what they sold. Three had complained
that they could not comment properly without additional data (data which we believe was, in
fact, already publicly available). By reopening the comment period, the SEC has delayed
unnecessarily implementation of these amendments. In doing so, it appears the SEC has left
itself open to the charge that it has become the classic “captured regulator” of economics’ fame,
regulating to the benefit of an industry whose oversight (not furtherance) was its original
purpose. Shareholders and public companies deserve better, even if “better” means that large
and powerful Wall Street money interests would be discomfited by having to deliver that which
they sell,

Thus, we (1) reiterate our support for immediate adoption of the proposed changes, namely, (a)
eliminate the “grandfather provision,” and (b)-tighten the close-out requirement under the market
malker exception, and (2) again urge the Commission to quickly adopt at least the following two
additional measures (measures supported by numerous comment letters, including those from
members of Congress, state legislators, executives, academics, business organizations, and
public companies): (a) require prompt disclosure of the current volume of failures to deliver, and
(b} require a firm pre-borrow prior all short sales.

Even the data the SEC disclosed in support of the currently amendments, while showing a
sizable potential reduction in the number of persistent fails by their implementation, also
demonstrate that the solution proposed is substantially incomplete; and, while a perfect solution
may be out of the SEC’s reach, a better solution is not. We continue to assett a more global and
complete solution to the problem is necessary. '

Without more transparency (i.e., prompt disclosure of the current volume of failures to deliver)
and without a firm pre-borrow in short-selling transactions, abuses in this area will certainly
persist and those profiting from these abuses will continue to exploit existing loopholes in the
regulatory structure until the SEC will again be forced take up additional, remedial measures.
We urge the SEC against the piecemeal approach of adopting only the current measures while
leaving untouched the more comprehensive and common-sense solutions proposed by these
many commentators.

5 The SEC continued to receive many public comments (by our count, over another 200) before the SEC
re-opened the comment period on March 26, 2007.  Many of these also urged both the adoption of the
proposed amendments and further remedial measures.
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Overstock continues to hope that the SEC will put an end to the practice of abusive naked short
selling without further pause on the road to that objective. We continue to see support in the
broader market and, importantly among shareholders and public companies, for more fairness
and transparency in the practice of trading by means of short sales. We believe this direction and
these developments will lead to stronger, fairer and more robust markets. For these reasons, and
more, we urge that the SEC (1) adopt immediately the two proposed amendments, and (2) adopt
promptly the amendments proposed that require meaningful and current disclosure of the volume
of failures to deliver and a firm pre-borrow of shares in short selling transactions.

‘atrick M: Byrne
Chairman and Chief Executive Officer

Enclosures
ce! Christopher Cox, Chairman, U.S. Securities and Exchange Commission
Paul S. Atkins, Commissioner, U.S. Securities and Exchange Commission
Roel C. Campos, Commissioner, U.S. Securities and Exchange Commission
Kathleen L. Casey, Commissioner, U.S. Securities and Exchange Commission
Annette L. Nazareth, Commissioner, U.S. Securities and Exchange Commission
Robert L. Colby, Acting Director, Division of Market Regulation, U.S. Securities and
Exchange Commission
John W, White, Director, Division of Corporation Finance, U.S, Securities and Exchange
Commission
e
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Yia Electrohic Submission and Overnight Mail
September 11, 2006

Ms, Nancy M. Morris, Secretary
Secutitios and Exchange Commission
100 F, Street, NE :
Washmg,lon, D(“ 205491090

Re: - Comments on Proposed Amondments to Regulation SHO
File No §7-12-06 (17 CFR Part 242, Rel. No. 34-54154)

Dear Secretary Morris:

Overstock.com, Ine, a Delaware corpmatmn with Lts punmpal offices and oporauons loodted in -
Utah, is an online “closeout” retailer whose shates are publicly traded on the NASDAQ(GM).,
Overstock | Is pleased to comment on the SEC’s pmposed amendmem to Rogulatlon SIIO
N Ovcrstock has been commuously ot the Regulauon SHO threshold Iist since January 2005, with
excoption of a brief 20 day petiod in March and April 2005, While Overstock itself has been
" unable fo learn from the SEC or the DTCC! the amount of fails to deliver in its stock since the
adoption of Regulation SHO, according to a FOIA response issued by the SEC to a third party,
the-fails-to. deliver in Overstock increased from as little at 13,197 fo as h1gh as 2,321,990 duting
2005% Thus, Overstock believes it is uniquely qualifiéd to provide an issuer’s viewpoint on the
 proposals, as well as other measures the SEC should adopt to stop cuuent abusive short selhng
practices. :
Ny .
The SEC’% release proposing the amendments o Regulation SHO, while notmg, y beneficial effects
- sinee the adoption of Regulation SHO, acknowledges “substantial and porsistont fail to dehvex
positions that are not being closed out undet existing dellyery and settloment. guidélines.””
Overstock’s experience with Regulation SITO underscores the point. As noted above, Overstock
was continuously on the Regulation SHO threshold list throughout 2005 and 2006, and, despite -
 Regulation SHO’s aim to cwrb fails to deliver, during 2003 fails In Overstock’s shcucs grew 63
times tholr origibal size, from 36,081 in January, to ovor 2, 321,990 in December.* Other public

] See Fxhibit “A” fo1 co1respondcnce with thosc entities,.
-2 See Bxhibit “B” FOIA Request 06-05 783-FOIA,
Reloase, at 7-8, ‘ '
* See Lxhibit “B.” Overstock undelstands lhat the SEC sent a FOIA réesponse to Floyd
Norris of the New Yotk Times that showed the ainount of fails in Overstock shares-grew to over
3.8 million during the second quarter of 2006; however, ()verstook las not seen the aotual FOIA
respome letter sent by the SEC to Mr, Norris,
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companies have experienced similar results. Overstock’s experience, and that of these other
companies, demonstrates that while Regulation SHO may have some beneficial effects in the
markel generally, it corhes setiously short of the mark in conferring these effects equally on all
tnarket participants. -

Overstock believes the SEC’s proposed amendments (Le., repeal of the 'grandfather provision

and narrowing of the options market maker exception) are good first steps toward adequate

regulation of short selling activities. However, Overstock believes that two- additional reform
‘¢lements ate necessary: | | - :

1. Transparéncy — Discloge the Volume of Fails. The SEC should amend Regulation

- ‘SHO so that the aggregate volume of fails to deliver is reported daily for each threshold:

sccurlty including fails o deliver that ocour w11hm the DTCC and outside the DTLC in
“ox-clearing” {ransactions,’

2. Ownership — Require a Pre-Borrow for All Short Sales. The SEC should require that
before any seller can short sell a stock, that seller must efther have the stock in’ his-
possession (and have the right to sell it) or have entered into a bona fide contract to
borrow the stock in advance of the sale - ' -

Duting the SEC’s July 12, 2006 hoarlng,, Chairman Cox made it clear that the substanual numbeJ.
of persistent delivery failures highlights a serious problem, albeit one that he felt was primarily -
concentrated in a small percentage of equity securities, - Overstock believes, however, that the
number of overall persistent settlement failures and the number of issuers whose equity securities

* have persistent settlement failures will increase dramatically unless the SEC takes speciﬁc action
on the preqent proposal and on adchtional measures proposed in this letter.

7 Amendments Proposed by the SEC _ . i
Gl andfather I’rovision »

When adopled Regulation SHO's close-out requirements did not apply to positions that were

egtablished prior to the effective date of Regulation SHO, nor fo positions in a security prior to

its 11st1n&, as a threshold security. The articulated justification for this grandfather provision, as
noted in ’Lhe propmung Release, was conceri “about creating volatility through short squeezes. »6

5 Regulation SHO should provide the SEC with enforcement powers over the b10kor-1,o~
broker contractual arrangement allowed by the Commission’s Rules 15¢3-3 and 135¢6-1, The
~ SEC must have the authority to review and enforce these contracts where these contracts clearly

~ identify the “intent” to settle in 3 days, The SEC cannot rely on brokets to polics each other on -
contracts because there is too high an incentive to forgive each other’s delays. The SEC must-
penalue the buy-side broker who does not force the prompt séttlement of a frade,
i See Rolease at 7-8, :
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However, this grandfathering of short positions threatens an equal measure of market volatility,
only in the opposite (downward) direction because of the strong incentive to sell additional
shares short to have them grandfathered prior to the implementation or listing date, Additionally,
short squeezes have the beneficial effect of creating discipline in the market. It is unclear where
the SEC might draw the line between “good” market volatility and “bad” market volatility — but
- certainly; it cannot be along the lines of favoring downward price pressure over price increases
‘owing to short squeezes,

Overstock encourages the SEC to adopt its proposed amendment to remove Regulation SHO’s
thumb from the economic scale by abating all grandfathering provisions according to the phase-
in schedule proposed in the Release, Overstock afso encouragoes the SEC to escalate its
examination and enforcement of compliance in this area — again, both m DTCC and “ex-
ciearmg {r ansacuons (see footnote 5).

Narrowing the Market Maker Exemption

Overstock suppm ts the proposed narrowing of the close-out requirement under the market maker
exception, Thirteen days should be more than sulholoni time to close-out a failure to deliver
1elated to an options position. :

| Additmnal Amendmcnts Needed to Solve the Problem
Transparency ~Diselose the Volume of Fails

Overstock agrees with Commigsioner Atking’ position that aggregate fail data should be
- disclosed, Sunshine is the great disinfectant and more transparency will lead to the elimination
of abuses and to more investor confidence and security, Without this full disclosure, it is difficult
to know the level of “naked shorting” and its risk. to the capital markets, i

Issuers nooed better information. about settlement fails to deliver in their shares. Currently, the
Regulation SHO threshold lists simply contaln the nanies of companies and dates aad do not
oven quantify the number of shares that were not delivered, As such, it has become the means to
impugn these companies by vague implications instead of precise facts. (“ompames and
investors have the rlght to know more information about the underlying activity in the stock, As
noted in above and in Exhibit “A,” Overstock itself has been unable obtain from the SEC or the
DTCC any 111f01mat10n about the amount. of fuils to deliver i in its stock since the adoption of
Regulation SHO,” :

" One articulated reason withholding volume information on failures to deliver is the
~reluctance to disclose “irading strategies.” Overstock fails to see how disclosure of the amount -
of the aggregated fails to deliver is disclosing any trading strategy, Moteover, if a trading
strategy -embraces willfbl failures to deliver, that strategy should not be shielded from the
diselosure Overstock proposes, |
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As a start, Overstock urges the SEC to amend Regulation SHO so that the aggrogate volume of
fails to deliver is reported daily for each threshold security — including fails to deliver that occur
within the DTCC and outside the DTCC in “ex- clcating” transactions (see footnote %),
Overstock believes that this increased transparency will lead to the elimination of abuses and to
mote investor confidence and security, Without this full disclosure, it is difficult to know the
level of “naked shorting” and its rigk to the capital markets, Further, Overstock urges the SEC fo
work with issuers and the financial services industry to develop & meuns o disseminate this
information to the broader market, which will elevate the threshold list’s umhty beyond merely -
being a list of tar el compamcs for abustve short sellers.”

Ownership — Require a Premﬁorrow (or at Jeast a Firm Pre-Locate) for All Short-Sales |

Short selling overgight must include reliable locate, borrow and delivery components. Currently,
under Regulation SHO, priot to initiating a short sale where the selling broker or customer is not
in possession of the shares, the shoxt seller need only have “reasonable grounds” fo believe that
the gecurity can be borrowed so that the security can be delivered on the delivery date, This
“reasonable grounds” standard amounts to an enormous loophole of which abusive short sellets
take full advantage; it is a fuzzy standard, fraught with uncertainty, inviting abusive short sellers
to test the limits of the SEC’s already strained enforcement resources,

The “reasonable grounds” standard creates a setious: problem in an ovetestimation of the
availability of stock for bortow. When a botrowed share iy not taken out of the pool of stock
available to complete a valid “locate,” the share can be re-“located” many times without ever
being borrowed. When it comes fime to obtain the stock, many hands reach for the same
“located” shares, which of course can only satisfy a single transaction, leaving the othus to seek
alternative sources, and, 1f unsuccesstul, to fail at delivery. :

¥ i1
To 1‘6111661}’ the “reasonable grounds” loophole, Overstock urges that the SEC require that*a short
seller myst either have the stock in his possession (and have the right to sell it) or have entered
into a bona fide coniract to borrow the stock in advance of the sale. This step alono should
prevent the majority of willful, strategic fails to deliver, Alternatively, stocks that are “located”
for borrow should be, by firm contract, placed in a separate “locate pool,” or somehow mmoved
from multiple avallability, until the trade has settled, thus eliminating multiple “locates.”” I the
trade then falls to be executed afier a specified period, the “located” stock can be returned to a
position of availability for another “locate,” and so on. Whatever system is - ultimately

¥ As it should, the SEC requires that issuers disclose their total number of issued shares;
 this 1s cleatly useful information for shareholders and potential shareholders, Similarly, issuers,
shareholders and potential sharcholders should be able to acoesy information on the volume of
failures to deliver,

? The technology to do this is currently available at locatestock.com,


http:looatesto~i<.com

Ms, Nancy-l\fl. Morris
Page 3
September 11, 2006

implemented, it should carefully guard against the “multiple borrow,” or “multiple locate”
circumstance that is so prevalent and harmful to the capital markets at present,

* A &

The system under the current Regulation SHO allow‘s for abusive and 11105,1111‘11&1:&, shott solling,
Trades are executed without the basic economic discipling of supply and demand. Indeed, while
short selling introduces valuable information into the market, because abusive and 1lle&lt1mate
short solling has no cost to the “seller,” its information is valueless, Abusive short selling is used
to manipulate markets and purposefully drive down thinly traded stocks to the detriment of
investors and our capital markets genelaily The SEC must continue to proteet innocent -
. investors and public companies by minimizing the manipulation of our capital markets, The
interests of abusive short seller must nof be placed ahead of investors and employees who often
depend on thése companies for their livelthood and retirement, Overstock applauds the SEC’s

review of the problems presented by abusive short selling and strongly urges the SEC to adopt, , . - |

not only the two,amendments proposed in the Release, but also to make the two additional
modifications fo chulatmn SHO pmposed in thls letter.

Sincerely,
W_VM....A..\.:}I . e
CDW 7"7"/

Patrick M. Byrne
Chalrman and Chiefl Exgcutive Officer

Enclosures ‘

ce: - Christopher Cox, Chairman, U.S, Securities and I onhanw Commission
Paul S. Atkins, Commissioner, U.S. Securitics and Exchange Commigsion
Roel C, Campos, Commissioner, .8, Secutities and Exchange Commission
Kathléen L, Casey, Commissioner, U,S, Securities and Exchange Commission
Annette L. Nazareth, Commissioner, U,8, Securitios and Exchange Commission -
Robert L Colby, Acting Director, Division of Market Regulation, U.8, Securities and

Exchange Commission
John W, White, Directot, Division of Corpora‘uon Finance, U.S, Sccunnes and Exohango
Commigsion

\"g;;:,
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. Overstock.com, Ine,
I V. 6380 South. 3000 X Lasi
JVerstoCK,COM®  suttake City, UT 84121
JYaur Qnline Quilet ™ Phoxie: (801); 94%3114
' Baxs (801) 947-3144:
Erafls dohnsond@Overstock.com

VIA CERTHIED MALL, RETURN RECIEPT REGUESTED

U8 Secnrltios & Bichange Cofmilsyion
FOIA Office, Stap 0-56432
. Géneidl Green Wy, Alex mdria, Virginia 22:3 12««241’5

RE: ROXA Remmﬁt for dadly- aggregate falls data and aggregate duily ‘open
piogitions’s fie, shares awaiting delivery oither long.ox: short,

bear Madam or §ir

We horeby: wquest ‘pursuant to e Fe
agaregated data.f ﬁ‘ﬂb‘ﬁ\/@ﬂllbi% ; )
EUSIP dumbor 69 F7010, tmd_ an ﬁha Nusid aq National.
OSTK, fromMay 1, 2002 up to the present. _

éiCom, Irlc;;\t
ket a8 symibol

Please provide in o[cotlramo database or spieadsheet format (such as Bxeel) if
i U Hiay omail ﬂm infmmaﬁmn w me

B

{nathan . Yohnsod 11
SVP, Corporate Affairs' & Legal
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UNITED, STATHES
SECURITIES AND EXCHANGE COMMISSION

ORBRATIONS CENTHR
6432 GENFRAL-GREIN WAY
ALEXANDRIA, VA 22812.2418
OFRCH Off FILINGS AND
INFORMATICON SERVICES
Mall Stop O-5 o ‘May L0, 2006

M, Jonathan B, Johngon, IIT
Ve, Corporate Afflalre & Legal
Overgtock, aon, Ing.,

6350 Bouth 3000 Bast

. galt lake Qloy, UT 84121

Re: Preedom of Information Act (FOTA), 5 U.8.C. § 553
Request No, 06-0485L-FOIA ’

Dear My, Johnson:

' This letter partially responds to your request, dated Aprll
14, 2006, and recelved in this ofifice on Apwil 18, 2008, for
certaln Information concerning Overstook.¢ow, Tnd. |

Plaase b advised, we are donsulting with other Commission
- optafl vegarding information that way be responsive to your

requedt, We wlll advige you of durn findings ag soon as we recelve
a resgponge, S

. . B "!'3\
In the dnterdm, Lf you have any questions, plessse aontaaﬁ '
Meg, sonja Osborne of this ofifilce at (202) B5L-837L,

Sinderely,

Mu.w&,,&?ﬂm»zmw

Debra Walkes
Lead Repearch Speclallst
FOTA/ rivacy Act Offidce
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SECURITIES AND EXCHANGE COMMISSION.
OPHRATIONS CUNTER .
6452 GENKRRAL GRUIN WAY
ALEXANDRIA, VA 22312:2415

OFHICE OF FIHNGS AND

© INFORMATION SRRVICES

Mall Btop O-5 June 12, 2006

Mz, Jonathan Johnson, TTT

8VE, Corporate Affalrs & (dgal . T,
Ovazatock.,com, Ina, '

6350 South 3000 EHast

salt Lake Clty, UT 8412

Re; Freadom of_wnfqrmaﬁion Aot (POTAY, 5 U.B.C. § BB2
Requaest No, 06-04651~FOLA

Dear Mr. Johnson:

Thils letter regponds to your request for the dally
aggreqate “idii to deltver” data for Overstock,wom, Ing.

After monauiiation wikth . the .gtalf, we are. withho¢d¢ng the
requ@stedsdaha, glnge 4 wenstitute donfidential. cemwercial or:
financial information; - the releage.of whiah eould cause-
gubstantial. competitive, hamm. toknhe gubm}LLer,under 5 U.u <,

§ 552(b)(4) 17 CER & 200,80 (b) {4).:

the data ¢ also b@ing wlthheld since it is relating to ah
operating and LnapacLLon report prepared by, oh behalf of, ox
for the use of the Commlsslon or any agency responalble for the

regulation or supervislon of financlal institutlons undar 5
U.8.C, 552 (b)) (8},

17 CIR 200,80 (b) ¢8),

. You have -the right to.appeal our declsion to our Genaral
Coungal under b U.8,C, 8§ 552:(a)(6), 17 CFR § 200,80 (8) and (6).
Your :appeal must be dn wrltlng, clearly marked "Fresdom of
Infiormatdon  Act Appeal " and should ildentify the requested .

recoxdg: . The appeal may include facts and: auihoriLiea you -
oonalder appropriate.

B
L


http:Overs.hock.com
mailto:roqc~@sCed~.da~t:w

M, Jonathan Johngon
Junae 12, 2006
Paga 2

Send your appeal to the FOLA/RPrivaoy Act Offlce,
Securitlies and Exchange Comndgslon, Operatlons Center, 6432
General Green Way, Mall 8top 0-5, Alexandeia, VA 22312-2413,
or deliver it to Room 1418 at that addresg. Also, send a
asopy to our General Counsel, Securitles and Bxchange
Commleslon, 100 I Streel NE, Washington, D.C, 20549, or
deliver 1t to Room 1120 at that addreses

Lf you have any questions, please contact Mrs, Sonja
Oaborne  of my staffl at (?0?)551w0371.

s

S'l neerel Y PRSI e
FOLA/Privaov Act Oﬁriaer

by: Rmﬂ (%g fz%.

Branda [, fuller
FOLA/Privacy Aot Branch Chief

o

r‘“}' .



Overstock.com, Ine,
6350 South 3000 Kast
: : ®
Verstock.Com®  satvake iy, ur sai
Your Onfihe Quilet™ Phone: (801) 947-3114
Fax: (801) 947-3144
Fail: JJohnson@Overstock,com

VIA CERTIFIED MATL, RETURN RECIEPT REQUESTED
Tuly 6, 2006

- LS, Securitley & Exchange Commission
FOIA Office, Stop 0-56432
General Groen Way, Alexandrla, Vieginta 22312-2413

RE: FOIA Request for daily aggregate fails data and aggrogate daily ‘open
positions’, le, shares awaiting delivery either long or. shorl, and the
terminology wsod In. gathering data on long and short positions in equity
socnrities,

- Dear Madam or Sit:

We heroby request, pursuant to the Preedom of Informatlon Act, (“FOIA”Y), the
Aggregato Continuous Net Settlomoent Railure Data for Overstock.com, Ine, (NASDAQ!

OSTK) (CUSIP pumber 690370101), for the petlod of Janwary 1, 2004 thre May 1, 2006,
We believe that these dates are far enough back ih time that this information 1s no longer
constdered proprictary to any possible trading stratogles and slmilar data -has boen
provided by the United States Seourltics and Exchange Commpaission (“SEC™) under
POIA 06-8783, 0605048, 06-04383, 05-702, 05-7221, 05.7227 and 05-3810, Ploase
provide in electronic database or spreadsheet format (such, ag Bxcel) if possible, If
conveniont, you may eimail the information to me,

In addition, we request all documents, memoranda, policy statemonts, stall guidelinesy
- staff manyals, direotives, and other such documents or tovisions theteto that are cutrently
~in offect, or were In effeot at any time on or after January 1, 2004, that deseribe the -
pocedures and polictes to be-used by the SRC and ity enfmooment staff n detormining
. how to define reported data regarding legitlmate short sules, falled short sales, fafled long’
sales, open sales and any other type of transactlon with resuits in 8 failure to delivw.

Overstook assorts thot nothing in this request does tolatoy to a gpecific operation or
inspeotion report propared by, or on bohalf of, of for the use of the SEC.

Stnoerely,

""""‘"‘w
, S
fonathan B, Johnson I]
SVP, Cotporate Affalrs & Logal
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UNITED STATES o
SECURIGTES AND EXCHRANGE COMMISSION
STATION PLAGE

100 P STRRAY, N8
WASHINGTOR, DG 20549

by

OFHIGH OF FIINGS AND
INFORMATION SERVICGES

Mall Stop 5100 August 08, 2006

Mr, Jonathan Johngon
Overstoak,com, Ina,

S 8380 gouth 3000 Rast
Salt Lake City, oT 84120

Ret fresdom of Anformation Aot (FOTA), % U.8.¢, § 552
Regquest No, 06~07006~FOIA n

Dear M. Johnéon:

This lebter partially responds to your requaat dated
July 06, 2006, and recelved in this office on July 24,
2006, for informatlion concexning DAZLY AGGRWGATE FALLE DATA
AND AGORHGATH DAILY OPEN POSITIONS. Lo

, plesse be advised, we ave congulting wlth other

Commlsglon gtalff regurding infommatlon thalt may be
reaponglve to your reguest, We will advise you of our
flndings, ag wall ag the actual dogt to review the reaorda,
Al poon a8 wa Yedaelve a response.

~In the interim, 1F you have any gquestions, please oall
me at . (202) 851-8323, .

gincerely,

'Olfie'R”‘Wade o |
FOLA/Brivacy Act Research Specialist
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- Overstock.com, Ine,
B - 6322 South 3000 Kast, Snite 160
i 3 . g ' . . ] y
pVers FOCK.COM®  salk Lake City, UT 84121
¢ Your Online Outlet ™ Phone: (801) 947-3114
Fax: (801) 947-3144
Hmatls JSolmson@Overstoek.com

CUREIRIED WAL,
Magoh 4, 2008

- Ms, Jilt M, Congldine, Chairman, CBO and Progident

Mr. Donald ¥, Donahue, COO

Richard B, Noagon, Hsq, Managing Director and General Counsel
The Depository Trust & Clearing Corporation

55 Water Street ,

Neow York, New YVork 10041-0099

RE: Failure to Delivers
Doar Ms, Considine gnd Me*asrs. Donahué and Nosgon:

T am the Viee Peosident, Corporate Affairs and 'Legai of C)wmocsk cc.:m, Im (0‘-1’1‘1{), 8
publely-iraded stock Hsted on NASDAQ,

Overstock.com has beon on the Reg SHO Threshold st slnce January 28, 2005, Twould
like to find out the size of Ovarstock.com’s faflure to delivers, Tam told that the DTCC

will release that information to me, ag an agont from {he company. Ploase tall me what
the size of our failures-to-deliver problem fo, If you cannot provide this infor matwn,
please olto tho law or regulation which allows you not to do go,

Sincerely, | : | -

ce!  Patrick M., Bytne, Chairman and President, Overgtock,com



LO8 ANGELIfS

WASHINGYON
1583 Broadway BOBTON
Now York, NY 10030:8208 BOCARATON
: . , o . Tolophone 212:609,3000 R e
PROSKAUER ROSE LLP {tax 212.009:2000. © PAR

Heward A, Kwalwossar
Henlor Gounsel

Direct Dlal 212,969,3618
okwalwassar@proskausy.aom

March 30, 2003

Jonathan ¥, Johnson I

Vice Prestdont, Corporate Affairs and Logal
Overstook,com, Ine,

6322 South 3000 East, Suite 100

Salt Lake City, UT 84121

Dear. Mr, Johhson:

This s in response to your letter of March 4, 2005 to Depository Trust & Clearing Corporation in
which you request certaln trading and clearing information regarding Overstook,com cominan
stogk, S '

As counsel for Natlonal Secmities Clearing Corporation (“NSCC”) I rogret to inform you that
the infotmation you seek Is confidential information of participants of NSCC, Pursuant to
NSCC's Rule 49 this information Is not available for public inspection and may not be released
to entities other than regulatory or self-regulatory organizations,

T atm sorry that we could not be of any greater help in this matter,

Veryfittly yours :
n et 1"
" w‘“"”ﬁf“: ” y
o . ru et o adnare
e \g,,.,) Cota K, B

Bdward A, Kwalwasser

R

BAKmig

7060/23242:002 NYLIB2H 108180v1 03/30/2005 1249 PM


http::I>sar.Mr

06/22/2008 THU 11244 PAX 7814776647 belcan corporation 0017008

N H
[ 1T B

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
CPERATIONS CHENTAR
£432 GENERAL GREEN WAY
AVEKRANDRIA, VA 25312-247%

COMMICE GF FILINGS AND
IMFCIRMATION SERVICES

Mail #top O-5 ‘ June L%, 20084

pavid B. Pateh
41 Phagpant; Lans
Topufiald, MA QL3583

RE:  Freedom of Information Act (FOTA), B U.8.0, 8§ 552
Request No. 06-0B783-FOLA

Dear Mr. hatcolh

This lstter la our final tesponse to your reguest for
Information concerning Overstodk.aom.

After comsulting with the staff, we have determined to
raleage the vegquerted Informatlon (copy enclosed), whioh
may be responglve to vour reguast.

1f you have any guestions, please contact me ak (202)

B51-8382.
Sincerely,
¥
Jason Luvetkanhaus
FOTA/ Privasy Act Ressarch ﬁpealali Bt
Bnglosure

0672272008 11:200M



06/22/2006 THU 11:44 TAX 7814778647 belcan corporation

Total Fails by Date for Overstock,eom
Juntiary 1, 2008 to Decombor 31, 2008

Dabe
20060108
20060104
20050108
20050106
20080107
20060110
S008I 11
20060112
20060113
20050114
20050118
20080116
20060120
20050121
20080124
20080425
20050126
20050127
20050128
20060131
20080201

200850202

20030208
20060204
Aonenao?
20080208
20080209
: 20080210
20050211
20080214

20060216

50050216
20060217
20000218

. SO0GE0222
20050223
0050424

20060225 .

20080228
20080801
20060302
20080303
20050304
20050307
20080308
20060309
20090310
" 20060811

Tatal Fails {sharas)
36,681
87,1138
87,144
B313,354
RE.34
85,863
28473
44,367

146,089
69,084
B4, 488
95,960
91,419

120,814

191,560

140,806

271,088

281,006

ar3,0906

457,250

639,010

508,320

475,629

448,201

341,969

277,428

248,039

. 332472
$06,683

C 247,270

243,687

277,034

277,191

940,265

248,488

280,868

181,624

146,262

87,626
a7,378
84,080
106,549
§1,50%
196,222

224,163

178,812
145,505
196,127

FQIADSTS3

Faga 1

[A002/008

W

DB/22/72006 11:20AM
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20080314
20060316
20080316
20060817
20050318
20050821
20060322
20050323
20060324
20050828
20080329
20060330
20050331
20060401
20080404
2005405
20060408
20080407
20050408
20050411

20060412 -

20060418
20060414
20080415
20050418
20050419
20050420
20060421
20080422
20050425
20050426
20050427

20080428
. 20080429

20050802
20050508
20060804
20080505
20060606
QUOROGOY
20060610
20060811
20050812
20080813
20060616
20080817
20060513
20060619
20050520

20050523

200624
20060626

210,392
42,497
48,204
80,840

142,850
86,922
30,048
68,578
9,616
22,808
15,107
23161
24,432
34,119
25,101
41,089
40,131
85,190
74,848

42805

174,848
34,072
20,302
61,588

166,900

163,839

188,050

965,465

215,608

181,985

508,172

474,802

513,162

424,497

485,334

596,307

911,408

1,217,605
1,006,261

003,294

445,806

B43,022

408,207

804,006

535,408

723,532

624,068

787,261

700,148

748,422

TAT HTH

827 W77

FOIAOSTES

Fage 2

06/22/2006

fi003/006

iy

11 20AM
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20080528
20060527
20050531
BOOGOS0T
20ONEOB2
20060603
20080606
20060607
20060608
20080609
2006010
20080413
20050614
20060616
20060516
20080817
20050620
20060621
20050522
20060623
20050624
2O0BOGRT
200B0E28
20060629
20050630
20050701

20050708 -

20050708
2ONE0TOY
20060706
20050711
20050712
20050712
0060714
20060718
20050715
20050719

20080720

20080721
20080722
20050725
20080748
L00BGTRT
20050728
20050728
20080801
200860802

20080803

20050804
20080806
20050808
20050809

484330
288,744
268,630
182,434
288481
M7 273
475,498
4B3 ABR
482,19
356,108
208,607
288,571
180,816
202,481
185,580

465,208
208,760

05,817
478412

486,608

494,381
404,760
433,930
533,029
202,728
238,415
214,952
046,097

| 203,218
335,417
401,312
486,728
868,789
526,205

- AB4EY

$84,138
456,870
503,674
448,810

492,312

472,463
7918
422,271
448,803
504,123
560,186
691,021
8,744
1,002,518
1,183,014
1,127,782
1,008,682

FCIADGTES

Pago.3

10047006

L

B6/722/2006 17:20AM
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20060810
20060811
20060812
20060815
20060816
20080847
20060818
20050819
20050822
20080823
20060824
200560825
20050820
20080829
20080830
20080831
20060801
20080602
20080906
2OOBOROY
20060908
20050808
2006012
20060913
20060914
20080818

20050916

20050949
20060920
20080821
20080022
200560023
2O0E0028
20050827
20060025
20050629
20050030
20051003
20051004
20051005
20051008
20061007
20061014
20061012
20081013
20061014
20061017
20051018
20061019
20081020
20081021
20051024

994,948
04B, 702
574,339
870,509
868,105
1,040,286
1,298 026
1,198,478
1,200,816
1,282,626
070,500
1,068,887
1,044,874
1,046,328

1,061,081 -
TO1,086,244

1,082.480
1,089,422

403,02

1,242,861
1,224,803

41,164,885

1,190,625
1,203,702
1,080,950
1,106,487

1,048,236

1,208,140
1,319,187
1,348 662
1,508,029
1,747,719
1,841,123
4,880,245
1,877,718

© ) 08,8206
1,921,371

1,965,803
1,973,728
1,776,794
4 978,085
1,671,562
1,869,843
1,874,587
1,892,839
2,006,089
2,195,008
2,175,433
2,076,838
2,190,774
2:404,990

FOIAQSTBS

Page 4 '

06/22/2006

[@005/008

Wi

11:20AM
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20061025
200510268
ZOOB1027
20081028
20051031
20054101
20081102
20051103
ROGH1 04
20051107
20061108
20054108
20061110
20061114
20051115 -
200811116
20081117
20081118
20081121
200611282
20061123
20061125
20061128
20061128
200851130
20061201
20081202
20051206
DOOE] 206
2081207
SOOB208
200512098
20081412

po0BIZY3

20051214
20051215
20061216
20061219
20061220
20081241
2081222
- alh L
shos ey
20051228
20051220
20051230

Mok naludes ol dates with at least 10,000 shares in total falls,

Source DTCE

2,308,434
2076517
5,061,781
2,004,574
2,156,703
2,218,904
2,264,708
2,208,882
2,185,209
2,088,731
1,875,280
1,027,083
2,060,243
1,104,262
2,100,628
2,086,507
2 2,433
2,120,084
2,130,981
2,060,200
2,076,771
2,128 544
2,100,368
9,000,440
2,068,314
2,087,263
2 074,815
2,189,518
2,130,889
1,849,767
1,847,230

1,065,407

1,968,601
1,679,452
1,763,766
1,768,461
1,899,010
1,812,231

1,848,052

2,166,747
2 82,540
2,146,601
7,111,885
418 078
2,028,646

- 2,062,328

FOIAOBTES

Puge b

D6/22/72006

71006/006

T

111 2DAM
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VIA CERTIPIED MAIL, RETURN RECIEPT REQUESTED

Decomber 29, 2006

U.8, Seourities & Bxchange Commission
FOIA Office, Stop 0-56432
General Green Way, Alexandria, Virginia 223 12-2413

Jonathan E. Johnson 1|
SVP, Corporate Affalrs and Legal

Overstook.com, Ine,
6360 South 3000 East
Salt Lake Clty, UT 84124
Jlohnson@ovarsiook.com
Phone: (801) 947-8114
Fax: (801) 947-3144

RE; FOIA Request for daily aggregate fails data and aggregate daily "open

positions’, i.e., shares awaiting delivery either lIong or short,

Dear Madam or Sir;

We hereby request, pursuant to the Freedom of Information Act, ("FOIA"), the Aggregate
Continuous Net Seftlement Failure Data for Overstock.com, Ine, (NASDAQ: OSTK)
(CUSIP number 690370101), for the period of May 1, 2006 through October 31, 2006,
We believe that these dates arc far enough back in time that this information is no longet
considered proprietary to any possible trading strategies, The United States Securities and
Exchange Commission (the "SEC") has previously provided us similar data for the pertod

of January 1, 2004 through May 1, 2006 under FOIA 06-07006,

If possible, please provide the requested information in electronic database or spreadshect
format (such as Excel). If convenient, you may email the requosted information to me.

Overstock asserts that nothing in this request related to a specific operation or inspection

teport prepared by, or on behalf of, or for the use of the SEC.

Sincerely,

onathan E, Johnson
VP, Corporate Affairs and Legal

Y


http:Ovorslook.com
http:Overstook.com
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" UNITED STATES
SECURITIES AND EXCHANGE COMM‘SSION
STATION PLACE

100 £ STREET, NE
WASHINGTON, DC 20549

OFFICE OF FILINGS AND
INFORMATION SERVIGES

Mall stop 5100 . March 29, 2007

Mr, Jonathan Johnson
Qverastocdk.com, Inc,

-6350 Sputh 3000 East
Salt Lake City, UT 84121

Re: Ireedom of .Information Act (FOIA), 5 U.$.C. § 552
Request No. 07-02790-FOLA

Dear Mr. Johnson:

This lettér partially reéponds td your reqﬁeﬁt, dated
Dacenber 29, 2006, and received 1ln this office on January 09,

. 2007, for Aggregalte Continuous Net Settlement Fallure Data

relating to Overxstock,com, Inc., (NASDAQ:0S8TK) for the period of
May 1, 2006,lthrough October 3L, 2006, :

Access is granted to enclosed data sheet for the period

May .1, 2006, through June 30, 2006,

Please be advised, we are stlill comsulting with other
Commiggion staff regarding sdditional information that may be
regpongive to your request. We will advise you of our.findings,
ag well ag the actual cost to review the records, as soon as we
receive a response.

In the interim, if you have any questiong, please call me

‘at (202) 551-8330.

Sincerely;

j"(wﬂ; e (:N ‘f"’m« ) i”ww‘{w.f"'?’" (R
Tina Churchnan

POIA/Privaoy Act Research Sp@c1alist
Enclosure
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OVERSTOCK GOMING DEL . |

2718043

TH212008 | OVERSTOCK COMINQDEL | - 2011068
8/312006 | . OVERSTOOK COM ING DEL . R143078
“G4/2008 | - OVERSTOCK COMINGDEL | 2747713
B/5/2008 |~ OVERSTOCK COMING-DEL ™ 2608416
£/8/2008 OVERSTOCK GOMANG DB, 2629863
6/9/2006 " OVERSTOCK GOM ING-DEL 2664979
B0/2006 OVERSTOOK COM INO DEL 2643101
£/14/2006. QVERSTOCK COM.ING DEL 24727281
6/12/2006. | OVERSTOOK GOM ING DEL 2464720
b6/2008 OVERSTOOK 0OM INC DEL 2611978
662008 | . OVERSTOCK COMINGDEL | 2464004

[“on7zoon | OVERSTOCK GOMINODEL | - 2432000
B/1012008 OVERSTOCK GOMINGDEL |- 2610694
51912006 | - OVERSTOCK OOMINGDEL - | 2520976

T HRIR006s

. OVERSTOGK GON/ING DEL

- 2B0088

saovs |

"OVERSTOOK GOMING DEL

2474832

R

OVERSTOCK COMING DEL

02040

T ranisoge. |

" OVERSTOCK COM NG DEL

2706084

 OVERSTOOK-QOMINGDEL

' 5I26/2006 2720693
| 8a0i0008 - | - OVERSTOCK.0OM ING-DEY, 2663454
5/3112006 | OVERSTOCKCOMINGDEL " | ~ 2684400

" 6HD008

OVERSTOCK GOM INC. DEL

2640738

1212008

" GVERSTOOK GOM INC DEL,

" 26280M

OVERSTODK COMING DEL - -

- 2604050

6/6/2008-

B/612006 | - OVERSTOCKOOMINGODEL | 2640200 .V
©GI712008 | OVERSTOOKGOMINGDEL | 2827620
~6/6/2008 OVERSTOCK.COM INC DEL. - 2366008
© BH8/2000 'OVERGTOCK COMING DEL | - 2143610
[eidrzoos | T OVERSTOCKCOMINGDEL' [ - 2276354

611912008

" OVERSTOOK OOM ING DEL

T

1 o006 |

QUERSTOOK GOM INODEL |

- 2308872

. 6/2f2008 1

~ OVERSTOGK QOM ING DL

1. 2208885

" §122/2008

OVERSTOGK GOM ING DEL

2200387

sr2ae008 |

" OVERSTOOK COM ING DEL

“pasers |

" eTRer006 |

OVERSTOCK COMINGDEL - | 2264860

812772006 OVERSTOOK COM ING DEL 2001312

-sizere | OVERSTOCK GOM INC DEL 2184364
8/20/2008 |  OVERSTOCK GOMING BEL 2396618

6/30/2008

2020000

~ OVERSTOCK COM INC DEL

FOlAXpress Annteicn

i

™



	Reg SHO comment letter 2. part 1.2.pdf
	Reg SHO comment letter 2. part 2.pdf

