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Desar Chairman Cox:

The regulation of the proxy process is a fundamental activity of the
Commission, The Senate Committee on Banking and Currency in its Report on the
Federal Securities Exchangs Act of 1934 discussed the importance of proxies and said
“[i]n order that the stockholder may have adequate knowledge as to the manner in
which his interests are being served, it is sssential that he be enlightened not only as
to the financial condition of the corporation, but also as to the major questions of
policy which are decided at stockholders’ mestings” (April 17, 1934, page 12).

As Members of the United States Senate Committes on Banking, Housing and
Urbaxn Affairs, we feel that shareholders’ right to place their proposals on the proxies
of the public companiss they own is extremely important. It benefits both
shareholders and the public companies they owz,

Shareholders are the ownsrs of a public company and have a right to
meaningfully participate 1a electing directors without incurring en undue cost of a
separate proxy solicitation, It is our view that sharsholders should continue to have a
right to propose a procedure for electing directors under the current Commission,
shareholder proposal process and should havs a right to nominate alternative
directors to thoss gelected by managsment.

Accordingly, we are submitting to you our comments on the proposals set forth
In Commission Relsase No. 34-56160, 1C-27913, File No, 87-16-07 and Commission
Release No, 34-56161, 1C-27914, Fils No, §7-17-07, which relate to the proxy access
and the shareholder proposal process. In our view, the current process and rules
should be meaintainsd and neither proposal should be adopted.
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SHAREHOLDER ACCESS

It is our judgment that the securities markets and investors would best be
gerved by adopting no new rule at this time; the Commissicn should not adopt either
of the proposals. Instead, the Commission should allow shareholders to make
proposals pursuant to its current rules and the standards set forth in the dscision of
the United States Cironit Court of Appeals for the Second Circuit in American
Fedaration of Stats, Gounty & Municipal Employees, Employees Pension Plan v.
American Interngtional Group, 462 F.3d 121 (2d Cir, 2008). The Court's ruling
clariffed that, absent a Commission restatement regerding the application of the rules,
the current Commission rules allow investors to file proposals related to a process for
providing sharsholder aecess to the corporate proxy statement for inclusion in their
companies’ proxy materials. Permitting the post-AIG status quo to continue would
protect shareholders’ existing rights, which is an tmportant consideration, This
approach ceuld enhance director performance and make directors mors sttentive to
_ Investor concerns and valuss.

_ We note that the Commission in 1978, when it last amended the substance of
the shareholder proposal rule at issue, stated that the rula permitted sharsholder
proposals regarding the process for electing directors. Wa belisve this is the
appropriate interpretation of the rule. The Sacond Circuit Court of Appeals, in its
review of this rule in AFSCME v. AIG, observed;

The 1978 Statement clearly reflects the view that the slecton exclusion is
limited to shareholder proposals nused to opposs solicitations dealing with an
identified board ssat in an upcoming slection and rejects the somewhat broader
Interpretation that the election exclusion applies to shareholder proposals that
would institute procsdures making such elsction contests more likely.

The Commission held this position for sixteen years, until the staff of the Division of
Corporation Finance raversed it in a no-action letter in 1980 for reasons that it chose
not 0 disclose. The Second Circuit Court of Appsals in AFSCME v. AIG stated the
“SEC has not provided, nor to our knowledgs has it or the Division ever provided,
reasons for its changed position regarding the excludability of proxy access bylaw
proposals,”

. The Couzt also said the Commission has a duty to explain its departure from
prior norms and we agres. It Is advisable that the Commission requira the staff to
maintain a transparent record and to explain material changes in sgency
interpretations they make in the no-action process, The implementation and
reonitoring of such a polley is necessary to praclude any perception of staff
arbitrariness or favoritism towards certain proponents or their representatives.
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If the Commission decides to consider the proposad, changes to the existing
regulatory scheme, we encourage thorough rulernaking, On this and other matters of
great significancs, we feel the Commission should procesd only after it has a full
complement of Gommissioners. Accordingly, we do not believe that shareholder
access rules need to ba completed in time for the 2608 proxy season. It is bettsr to
formulate a rule that is vettad thoroughly with all interested parties and subject to
dscision-making by five commissioners then o hastily complsts a final rule.

Soms have speculated that the Commission will adopt a new rule for the 2008
proxy season and reconsider other proposals next year, We think such a course of
action would bs distuptive, could lead to having public companies comply with three
differsnt regulatory schemes in two years, and is not advisable.

If the Comunission, however, procesds with rulemsking, wa feel thet it should
reject the proposal in Releass No, 34-56161 which would eliminate shareholder
access. This proposal would strip shareholders of their rights as the company owners
to propose emendmentis concerning the process for shareholder nomination of
directors. It wonld undermine legitimate efforts by long-term investors who ssek to
have meaningful elections of corporate dirsctors charged with protecting thetr
interests and investments. In our view, the exclusion contained in Rule 14a-8(i)(8}
should ba limited to proposals that relate to a particuler slection of particular
candidates.

If the Commission proceeds with rulemaking, it is also our view that the

- proposal in Releass No. 34-66160 includes ownership thresholds and additional
disclogurs provisions that are excessive. We feel that shareholder proposals about
director nomination procedures are similar in nature to sharehalder proposals on
other aspects of corporate governance. Sharsholders wanting to exsrcise the right to
initlate bylaw amendments concarning director nominations should not face higher
hurdles than shareholders seeking to initiats other corporate governance changes.

The proposed rule requires that a proposal be submittsd by 2 shareholder or
group that owns more than five parcent of a registrant’s stock in order to be included
in the proxy, whick would effectively bar most shareholders from sver filing such
proposals. Since an institution has a duty to diversify its portfolio, the lavel of it
holdings in eny one company would be relatively amall and insufficiont to meet this
threshold, This threshold should be eliminated,

This proposal also would require additional disclosures by the shareholders or
groups who offer such proposals, We view these as excessive. Whils sharshalders
need to know more information sbout those who own more then 59 of the stock of a
public company and those who are nominated to A1l 2 seat on the board, they do not
need to know as much information about thase who proposs a procedure for changing
the method of elacting a diractor. The proposal itself is not a proxy contest and the
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proponent who offers it may not even intend to use the right to proxy acoess himself.
Further, if there are several shareholders who are joining in making the proposal, the
paperwork would be considerable and, in our view, excassive,

-BINDIN OSAL

Thes sharsholder proposal process is an Important tool for interested
shareholders to communicate with management and other shareholders about issues
significant to the companies they own, Precatory shareholder proposals strengthen
corporats accountability, Over the years, precatory proposals have called
management's attention to important issuas involving executive compensation,
conflicts of interest, board composition, labor, human rights and other subjects. Some
Proposals have prompted management officials to snact reforms or policies that have
enhanced corporate disclosure, governance and accountability, and have precluded
potential lawsuits, enhanced corporate reputation and improved relations with
customers or other constituents,

The Commission asked for comment ehout the possibility of ellminating the
current Commission process of considering non-binding shareholder proposals. This
step, if taken, would deprive the owners of public companies of an esgential
derocratic shareholder right to speek to each other, Since mnst shareholders are
unable to attend shareholder mestings in person, ths proxy is the sole means to
communicate 4g a group and with management and the board during the yesr,
Furthermore, since precatory proposals are non-binding, their elimination from the
proxy serves to muzzls the shareholders and insulate management from visws of the
owners of the companies they manage,

We are desply concerned about the potential of the Commission to undermine
the ability of sharehalders to raise precatory proxy proposals and believe it would be
inadvisable end disruptive, Precatory sharsholder proposals are important tools for
Investors to communicate with management and with gach other, Wa fesl that the
current process works reasonably well, is predictable and Is affordable. Shareholders
should continue to have the right to pursue such proposals and have ths bensfit of the
Commission staff's participation and intervention in this process, This should net he
changed, '

SHOLD UBMITTIN R PROPOSATS

Ths Commission hag asked for comment on the requirements for submitting a
sharsholder proposal. The current requirement that a shareholder own at least $2,000
worth of stock for at least ane year has hesn in Place for several years. In light of
inflation which has occurred, it is our opinion that it would not offend the essential
shareholder proposel scheme to increass modestly the velue of the stock a
shareholder must own to have his or her propogal includsd in the proxy, In addition,
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it is our view that the interests of shareholders would not be unduly tmpacted if the
holding period were modestly extsnded also. :

DS F SUBMIT! ROPQ

The Commission has also solicited comment on whether the voting thresholds
for resubmitting resolutions should be increesed by 1009 to 200%, from requiring
3%, 6% and 10% of the vote in the first, second and third year of introduction,
respectively, in order to be eligible for resubrmission in the following year, to 10%,
15% and 20% of the vote. It is wanclear to us that there is a compelling need to do this
or that the current thresholds impose an undus burden on public companies.

The relsase does not identify the economic or mathematical analysis that may
have led the Commission to considsr increasing ths thresholds to 10%, 15% and 20%.
Such an analysis would bs particularly important to justify doubHng or tripling the
thresholds. In the absence of such analysis, it seems difficult to predict the
consequences of the proposed changes or to justify it, We fssl it would be prudent for
the Commission not to consider changing these thresholds prior to performing such
analysis. In addition, we observa that the magnituds of the proposed increass of the
thresholds is 100%-2009%, which without evident analysis to support it seems
extreme, : _

TRONI

The Commission asks for comment on an electronic sharsholder foram to
enhance communication betwsen shareholders and management, While this idea has
merit as a supplement to shareholder proposals and other existing rights, we do not
soe this as a substitute for the precatory shareholdsr proposal process. The current
process requires a focused and structured discussion of issues and calla for a specific
vote, An electronic bulletin board or chat room would not provide these same
disciplines or provide the same focused guidance to management as shareholder
proposals,

CLUST

Woe ask the Commission to proceed with thorough analysis and extreme care in
its regulation of the shareholder proposal process in order to protect the rights of
shareholders end promote effective governance of public companies,
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Thank you for considering these views,

Sincerely,
C.‘hnstopher C. Dodd Tim Johns
Chairman
Commzttee on Banking, Housing Subcomumnitiee on Financial Institutions

and Urban Affairs

ck Ree erles E, Schumer
hairman : Chalrman
Subcommittee on Securities, Subcommitiee on Housing, Transportation,
Impurance and Investment and Community Development
Robert Menende ) Daniel K, Akaka
Sherrod Brown Robert P, Casey
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