
l3s1


Inc.Overstock.com, 

SaItLakeCity, UT 84121 

YourOnlineOutlet'" Phone:(801)947-3100 
verstock.com' 6350 South 3000East 

Fax: (801)947-3144 

VIA ELECTRONIC SUBMISSIONAND OVERNIGHT MAIL 

August22, 2008 

Ms. Florence E. Harmon 
Acting Secretary 
Securit ies CommissionandExchange 
100 F. Street, NE AU025200s
Washinston. 1090DC 20549- 

RE: Release l: File No. S7-:19-0J Nos. 34-581075751 

Amendmentto Rezulation SHO


Dear Ms. Harmon: 

Overstock.comcommendsthe Commission's action to strengthen Regulation SHO though the 

elimination of the grandfatherprovision, the proposedelimination of the options market maker 

exemption, and the considerationof increased enforcement. It also commends the Commission's 
recent action implementing and then extending the July 15 Emergency Order imposing a pre-

borrow and hard delivery date before shares of Fannie Mae, Freddie Mac and l7 major financial 

institutions could be sold short. It is pleasedthat Chairman Cox continues to speak about the 

abuses ofnaked short selling and the need to end this fraudulent practice. 

The Commission was correct in acting to prevent manipulation and naked short selling of 

securitiesin the 19 protected companies;however, Overstock.com strongly believes that the 

Commission must extend the protections afforded those companies to all publiclytraded 

companies. All companies desewe and expect equal protection from the Commission and its 

rules. We object to the Commission's caste system, pointing out that the protections the 

Commission extended these 19 Brahmin firms were precisely the protections the Commission 
has withheld for years in the market for Untouchable firms. Overstock.com requeststhat the 

Commission follow through on its July 29 announcement of the Emergency Order extensionby 
"proceedfing] to immediately" consider a rulemaking "to provide additionalprotections against 

naked shorl selling in the broadermarket . . . ." 

While Chairman Cox has publicly acknowledgedon several occasions that there is a serious 
problemwith persistentfailures to deliver (FTDs), the practicecontinues unabated, exceptfor in 

the 19 companies protectedby the Emergency order. Indeed, FTDs persistfor many companies, 
including Overstock.com (which has now been on the Regulation SHO threshold list for 861 
trading days - more than any other company). As Exhibit A to this letter shows"the data 

released by the Commission itself show that the total volume of FTDs throughout the market 

now exceeds the volume when Regulation SHO was adopted, in terms of both the volume of 
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FTDs, and the mark-to-mmket dollar value of FTDs. Overstock.com believes that this isdue in 
part to loopholes in Regulation SHO, including the options market maker exception, flaws in 

Regulation SHO, and the fact that the Commission has not vigorously enforced (or has been 

unableto enforce) Regulation SHO. 

Faimessto all companies and investors requires the end of the Commission's caste system's rule 
of lau' regarding naked short selling and persistent FTDs. To that end, Overstock.com 
respectfully calls upon the Commission to take the following four steps: 

1. Eliminate the Option Market Maker Exception 

Overstock.comrepeatedlycommentedon and provided data regarding the proposedelimination 
of the options market maker exception.l Overstock.comrespectfully reiterates its position that 
the Commission should eliminate RegulationSHO's option market maker exception as sooll as 
possible. Sincethis is the third round of public comments on this proposal,there is no need for 
a phase-inperiod, and certainly not for those companies that are persistentlyon the Regulation 
SHO threshold list. This action will provide immediateneeded relief for the leading victims of 
naked shorl selling. 

2. Impose Pre-Borrow and Hard-Delivery Date Requirements Market-Wide 

The Commission should immediately launch and quickly complete a rulemaking proceeding to 
impose on a market-wide basis the same pre-borow and hard delivery date requirements that 
existedin the July 25, 2008 Emergency Order - specifically, a requiredpre-borrowbeforeshares 
can be sold short and a required hard-delivery three days after the short sale. The naked shotl 
selling and associated "short and distort" activities described by Chairman Cox over the past 
month continue to plaguethe market as a whole, notwithstanding the Commission's adoptionof 
RegulationSHO in 2005, and its 2007 repeal ofthe Grandfather exception. 

The cunent Regulation SHO's modestpenaltiesare linked to a "reasonablebelief of being able 
to locate shares in the future" requirement that is just fuzzy enough that proof of .rcienter is 
impossible as a practical matter. As a result, the Commission has never enforced the current 
regulation and likely never will be able to do so. Only when there is a pre-borrow requirement 

1 See September 10, 2007 letter from Patrick M. B)'rne at http://sec.gov/comments/s7­
19-07/s71907-130.pdf; October 1, 200'7 letter from Patrick M. Byrne at 
http://sec.gov/comments/s7-19-07is71907-303.pdf;November 19, 2007 memorandum from the 
Division of Trading and Markets Staff regarding a meeting with representatives of 
Overstock.com at http://sec.gov/comments/s7-19-07/s71907-336.pdf; July 26, 2008 
memorandum from the Office of the Chaiman regarding a meeting with representatives of 
Overstock.com at http://sec.gov/comments/s7-l9-01/s71907-682.pdf; and July 23, 2008 
submissionfrom Jonathan Johnson at http://sec.gov/comments/s7-20-08/s72008-179'pdf. 

http://sec.gov/comments/s7-
http://sec.gov/comments/s7-19-07is71907-303.pdf;
http://sec.gov/comments/s7-19-07/s71907-336.pdf;
http://sec.gov/comments/s7-
http://sec.gov/comments/s7-20-08/s72008-179'pdf
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will the Commission's enforcementstaff be able to prove violation without the rmpossible 

scienter reqtirements of the curent regulationor the proposed Rule 10b-21 . 

3. Provide Current Data to the Public on the Volume FTDs 

The Commission should either provide itself or direct the Depository Trust Clearing Corporation 
(DTCC) to provide culrent data to the public on the volume of FTDs. While the DTCC provides 

daily reports of this data to the exchanges so that they can preparethe daily ThresholdLists, it 

does not provide data on the r,olume of FTDs to the public. Currently, the Commission(not the 

DTCC) releases data on the volume of FTDs quarterly, two months after the close of each 
quarter. By the time of its release, this data is two to five months sta1e. Companies and the 

public deserveandneed timely infonnation. 

4. Clarify that Regulation SHO Applies to All Trades of Publicly Registered Securities 

The Comrnission should clarify that Regulation SHO applies to all trades of publicly registered 
securities, not just tradesthat occur within the DTCC. Trades that occur party-to-pady (i.e.' ex-

clearing trades) must be covered by the provisions of Regulation SHO, included pre-bonow and 

hard deliverv date requirements. 

Serious settlement failures will persist unless the Commission implements these reforms ­

reforms that members of Congress, the U.S. Chamber of Commerce, other notable commentators 
(including former commissioners of the Commission, acadernics and blue-chip law firms) and 
other companies haverepeatedly requested. 

It is well past time for the Commission to take,rll of the steps needed to end the fraud of naked 
shorl selling for all securities. The clear record since the 2005 imposition of RegulationSHO 
amply demonstratesthat the Commission's incremental approach to adopting a modest rule 
initially followed by making and proposinghalf-measure amendments, combined with a lack of 
enforcement,has failed to end the fraud and manipulation of naked short selling. The 
Commissions'sapproachto date rerninds me of an old joke: 

Three friends visit a colleague of theirs who is dying. From his deathbed the 
colleaguetells them, "Over the yearsour friendship has meant so much to me. I 
am going to ask one last favor ofyou. I am giving each of you an envelope with 

$20,000in it. I want you to tlrow your envelopsinto my graveon my coffin as 
they cover it with dirt. I ask this as a sign of the geat trust I have in our 
friendship." Days later, the man dies. At his grave all tkee friends throw 
envelopesonto his coffin as it is being covered with dirt. 
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A week later the three friends meet for lunch. The first says, "I just couldn't do it. 

I got thinking of the wee little ones I could clothe with the money, and I replaced 
the cash with sbreddednewspaper,and gave the money to the local orphanage'" 
The second slaps his forehead and says, "l'm so glad you told me. I got thinking 

about all the young children that could be educated with that money, and I, too, 

swapped the cash for shredded newspaper. I gave the cash to our local pre­

school." The third looks at his two friends, wide-eyed, and says, "I'm shocked at 

both ofyou. lthrew in a check for the whole amount!" 

By its proposed half-measures, the Commission is throwing in a check for the whole amount. 

Naked shorl selling is a significant issue. More than 7,000 securities have appearedon the 

Regulation SHO thresholdlist, and more than 800 companies have appeared for over 100 trading 
days. There are currently more than 500 companies on the Regulation SHO threshold1ist, and 

more than 50 of those companieshave been on the list for more than 100 trading days. A 

conservativemark-to-marketcalculation of the FTD data released by the Commissionshowsthat 

the total value of FTDs on one day, March 31, 2008, was nearly $8.5 billion dollars - and that 
more than $6 billion ofthat total reflects securities that are or have been on the RegulationSHO 

thresholdlist, and more than $3 billion ofthat total rellects securities that were then currently on 

the Regulation SHO thresholdlist. These calculations, however, are overly conservative for two 
reasons: 1) The calculations do not include FTDs that occur outside the DTCC (until the 
Commission requires that FTD data include FTDs that occur outside the DTCC. companies and 
investors cannot know the h'ue volume of FTDs): and 2) The mark-to-market calculation is 
artificially low because it is unlikely that the parties creating large volumes of FTDs in thinly 

traded issues could purchase sharesto settle those trades without significantly moving the 
market. 

A well functioning capital market should not have any settlement failures large enough and 
protractedenough to merit a firm's inclusion on the Regulation SHO Threshold List. These 
statistics reflect unabated illegal manipulative naked short selling. Only when the Commission 
has rules in place that ensuresettlement of all trades (i.e., elimination of the options market 
maker exception, and pre-borrow and hard-delivery requirements for all shofi sales trades) and 
when the Commission vigorously enforces these rules, will scourge of manipulative naked short 
selhng stop. 

Respectfu lly submitted, 

*-Y-
Patrick M. B)'rne 
Chairman and Chief Executive OtTrcer 
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Enclosure 
cc: 	 ChristopherCox, Chairman, U.S. Securities and Exchange Cornmission 

Kathleen L. Casey, Commissioner,U.S. Securities and Exchange Commission 
Elisse B. Walter, Commissioner,U.S. Securities and Exchange Commission 
Luis A. Aguilar, Commissioner, U.S. Securities and ExchangeCommission 
Troy A. Paredes, Commissioner,U.S. Securities and Exchange Commission 
Eric R. Sirri, Director, Division of Trading and Markets, U.S. Securities andExchange 

Commission 
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