
UNITED STATES DEPARTMENT OF THE TREASURY 
1500 PEh'NSY LVANIA AVENUE, NW 

WASHINGTON. D.C. 20220 

Dear Ladies and Gentlemen: 

The company sct forth on the signature page hereto (the "Con1pa)y") intends to issue in a 
private placement the subordinated debentures. tvhich such subordinated debentures do not 
constitute a new class of equity, set forth on Schedule A hereto (the "Senior S~rhordinute~i 
Sr~wiries") and a warrant to purchase the Senior Subordinated Securities set forth on Schedulc 
A hereto (thc "Warrant" and. together with the Senior Subordinated Securities. the "Purchased - 
Sccuriries") and the United Stntcs Departnient of the Treasury (the "Investor") intends to 
purchase from the Conipany the Purchased Securities. 

The purpose of this letter agreement is to confirm the terms and conditions of the 
purchase by the Investor of the Purchased Securities. Except to the extent supplemented or 
superseded by the terms set forth herein or in the Schedules hereto. the provisions contained in 
the Securities Purchase Ageenwnt - St'mdard Terns attached hereto as Exhibit A (the 
"Sectrritics Purchase .Igreemcnr") are incorporated by reference herein. Terms that are defined 
in the Securitics Purchase Agreement are used in this letter agreement as so defined. In the event 
of any inconsistency between this letter agreement and the Sccurities Purchase Agreement, the 
terms of this letter agreement shall govern. 

Each of the Company and the Investor hereby confirms its agreement with the other party 
wirli respect to the issuance by the Conlpany of the Purchased Securities and the purchase by the 
Investor of the Purchased Securities pursuant to this letter agreement and the Securities Purchase 
Agreement on the terms specificd on Schedule A hereto. 

This letter agreement (including the Schcdules hereto). the Securities Purchase 
Agreement (including the Annexes thereto). the Disclosure Schcdules and the Warrant constitute 
the entire agreement. and supersede all other prior agreements. understandings. representations 
and warranties, both wri~ten and oral. between the parties. with respect to the subject matter 
hereof. This letter agreement constitutes the "Letrer ..lgreemrnr" referred to in the Securities 
Purchase A, wement. 

This letter agreement may be executed in any number of separate counterparts, each such 
counterpart being deemed to bc an original instrument, and all such counterparts will together 
constitute the same agreement. Executed signature pages to this letter agreement may be 
dclivcred by facsimile and such facsimiles will be deemed as sufficient as if actu:d signature 
pages had been delivered. 
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In witness whercot; this letter agreement h3s been duly executed and delivered by the 
duly authorized rcpresrntatives of  the parties hereto as orthe date written l x l o w ~ .  

UKI'TED STATES DEP.%RTMENT OF THE 
*TREASURY 

NarncDuane ~Vorsc 
Title: Chief Risk and Compliance Ofiicer 

COMPANY: NEMO BANCSHAWS, INC. 

By: 
Name: Martin Reinhold 
Title: President 

Date: 
JUN 1 9  2@9 



In witness whereof. this letter agreement has been duly executed and delivered by the 
duly authorized representatives o t  the parties hereto as of the dale written belo~v. 

UNITED STATES DEPARTMENT O F  THE 
TREASURY 

By: 
Name: 
Title: 

COMPAYY: NEMO BANCSHARES. IXC. 

By: / // 

Title: President 

Dote: June 19,2009 
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SCHEDULE A 

ADDITIONAL TERMS AND CONDITIONS 

Cornpanv Information: 

Name of the Company: 

Corporate or other organizational f h n :  

Jurisdiction of Organization: 

Appropriate Federal Banking Agency: 

Noticc Information: 

Trrnis of the Purchase: 

Original Principal Amount of Senior Subordinated 
Securities in the form of Annex C purchased: 

Denomination amount 

Ranking 

Interest Rate: 

NEMO Bancshares. Inc. 

Missouri 

FDIC 

NEMO Bancshares, Inc. 
C/O Alliant Bank 
20 1 S. Baltimore 
P.O. Box 946 
Kirksvillc. MO 63501 
ATTN: Don Crosby 
Chief Operations Ot'ficer 
(660) 665-3391 (phone) 

30 years 

Senior to the QFI's common stock. Bank or 
savings association Senior Subordinated 
Securities are subordinated to claims of 
depositors and other debt obligations of 
general creditors. unless made specifically pari 
passu or subordinated to the Senior 
Subordinated Securities. Holding Company 
issued Senior Subordinated Securities are 
subordinated to senior indebtedncss of the QFI 
in accordance with applicable regulations. 
unless made specifically pari passu or 
subordinated to the Senior Subordinated 
Securities. 

7.7% per annum until the fifth anniversary of 
the date hereof and thereafter at a rate of 
13.5% per annum. 
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SCHEDULE A 

Interest Deferral for bank holding companies (if If the Company is a holding company, interest 
applicable): [nay be deferred on the Senior Securities for 

up to 20 quarters; ho~ever .  any unpaid 
interest shall cumulate and compound at the 
then applicable interest rate in rffcct. For so 
long as any interest deferral is in efict, no 
dividends may be paid on shares of equity or 
trust preferred securities of the Company, as 
applicable. 

Interest Payment Dates: 

Restriction on Accelerarion: 

Quarterly, in arrears, February 15, May 15. 
August 15 and November 15 of each year. 

Principal and accrued interest may only 
become immediately due and payable (i.e. 
accelerated): (i) in the case of a holding 
cornpany, upon the bankruptcy or liquidation 
of the holding company, the receivership of a 
major bank subsidiary of the holding 
company, or deferral of interest on the Senior 
Subordinated Securities for more than 20 
quarters, or (ii) in the case of a bank or savings 
association, upon the receivership of the bank 
or savings association. 

Net Principal Amount of Senior Subordinated $ l 17.000 (5% of the amount of subordinated 
Securities issued upon exercise of Warrant (after net debentures purchased as of the date hereof.) 
settlen~ent): 

Exercise Price of the Senior Subordinated Securities ($1.17) Net Principal Amount divided by 
issued upon exercise of %'arrant: Denomination Amount multiplied by $0.01 

Closing: 

Location of Closing: Hughes Hubbard & Reed LLP, One Battery 
Park Pkua New York, N Y  10004 

Time of Closing: 9:00 a.m. 

Dare of Closinc June 19.2009 

Wirc Information for Closing: 

Contwt fur Cunfiraatioo o f  Wire Information: Don crosby 
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Capirdization dare 

CAPITALIZATION 

61 12009 

S-Corp Capital 

Conlmon Stock: 

Pru value: $100 1 share 

Total Authorized: 3,000 shares 

Outstanding: 835.7406 shares 

Reserved for bcnefit plans and otlxr issuances: None 

Remaining authorized but unissued: 2.164.2594 shares 

Trust Preferred Securities Outstanding None 

Subordinated Debt None 

.4mount of Allowable Tax Distribution for 2008 m 
Additional Dividends Paid for 7008 w 
Total Dividends Paid in 2008 $253,000 

Holdcrs of 5% or more of anv equity 910 Ownership Primary Address 

Joseph and Karen Lovenduski - I 
Edkvard Beach, Trustee 

Robert Paul Jones 

Justin Lovenduski 
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SCHEDULE C 

LITIGATION 

List any exceptions to [he representation and warranty in Scctiorl 2.2( 1 )  of the Securities 
Purchascl Agreement - Standard Ternls. 

If none. please so indicate by checking the box: a. 
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SCHEDULE D 

COhIPLI=INCE WITH LAWS 

List any t.sceplions to thc representation and warranty in the second sentence of Scctiorl 2.3(rn) 
ol'thu Securikies Purchase Agreement - Standard Tenm. 

If none, plcasc so indicate by checking the box: D(1. 

List any  esceptions to the representation and warranty in the last sentence of Section 2.2(m) of 
the Securities Purchase Agrcemcnt - Standard Terms. 

If none. please so indicate by checking the box: a. 
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SCHEDULE E 

List any exceptions to the representation and warranty in Section 2.2(s) of the Securities 
Purchase Agreement - Standard Tenns. 

If none, please so indicate by chccking the box: 0(1. 
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SCHEDULE F 

REGULATORY AGREEkIENTS 

List any exceptions to the representation and warranty in Section 2.2(w) of the Securities 
Purchase A g w r n e n t  - Standard Terms. 

If none, please so indicate by checking the box: m. 
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SECURITIES PLiRCH.ASE .4GREEMENT - STAWDrUU) TERhIS 

Recitals: 

WHEREAS, the United Statcs Department of the Treasury (the "Ii~vesror") may from 
time to time agree to purchase senior suhordinatcd debentures and warrants %om eligible 
financial institutions which elect to participate in the Troubled .Asset Relief Program Capital 
Purchase Program ("CPP"); 

WHEREAS, an eligible tinancial institution electing to participate in the CPP and issue 
securities to the Investor (referred to herein as the "Con~puny") shall enter into a lener agreement 
(the "Letter- Agr-ermenr") with the Investor which incorporates this Securities Purchase 
Agreement - Standard Tem~s :  

WHEREAS, the Company agrees to expand the flow of credit to U.S. consumers and 
businesses on competitive terms to promote the sustained growth and vitality of the U.S. 
economy: 

WHEREAS, the Company agrees to work diligently. undzr existing programs. to modify 
the tmns of residential mortgages as appropriate to strengthen the health of thc U.S. housing 
market: 

WHEREAS, the C o m p ~ n y  intends to issue in a private placement senior subordinated 
debentures ("Senior- S~rbordimlrrd Srcur-itirs"), such that the Senior Subordinated Securities do 
not constitute a second class of equity, in an amount as set forth on Schedule A to the Letter 
Agreement and a warrant to purchase the number of additional Senior Subordinated Securities 
("lthrrltnt Scrlo-itirs") set forth on Schedule A to the Letter Agrcernent (the "Pkbr-ran/" and, 
together with the Senior Subordinated Securities, the "Purd~ased Src~rrities'~) and the Investor 
intends to purchase (the "Put-cha.re7') from the Company the Purchased Sscurit~es: and 

WHEREAS, the Purchase will be governed by this Securities Purchase Agreement - 
Standard Terms and the Letter Agreement. including the schedules thereto (the "Scheddes"), 
specifying additional terms of the Purchase. This Securities Purchase Agreement - Standard 
Terms (including thc Annexes hcreto) and the Letter Agreement (including the Schedules 
thereto) are together referred to as this ",-lgreenlrtlrW. All rcfercnces in this Securities Purchase 
Agreement - Standard Ternis to "Schedules" are to the Schedules attached to the Letter 
Agreement. This Agreement. the Senior Subordinated Securities. the Warrant and the Warrant 
Securities. and all other instruments, documents and agreements executcd by or on behalf of the 
Company and delivered concurrcntly herewith or at any time hereafter to or for the benefit ofany 
holder of any Purchased Security in connection with the transactions contcrnplated by this 
Agreement, all as amended, supplemented or modified from time to time shall be referred to as 
the "Transnctior~ Docrrnlmrs." The Senior Subordinated Securities and the Warrant Securities 
shall be referred to as the "Senior 'Votes" and a holder of the Senior Notes shall be referred to as 
the "Holder". 

NOCV, THEREFORE. in consideration of the premises. and of the representations, 
warranties, covenants and agreements set forth herein. the parties agree as follows: 



Article I 
Purchase: Closing 

1 .  I Purchase. On the terms rind subject to the condit~ons set forth in this Agreement, 
the Company agrees to sell to the Investor, and the Investor a p x s  to purchase from the 
Company, at the Closing Date (as hereinafter defined), the Senior Subordinated Securities in the 
form of note attached hereto as Annex C and the Warrant in the form attached hereto as , h e x  
E, appropriately completed in confon t ) ;  herewith and duly and validly issued, authorized and - 
exccutcd by the Company, in the aggegate principal amount set forth on Schedule A for the 
purchase price set forth on Schedule A (the "Purchuse Price"). The Senior Subordinated 
Securities. including the principal and interest, shall be unsecured and subordinate and junior in 
right of payment to Senior Indebtedness to the extent set forth in .Article W hereof. 

1.7 Closino. On the temis and subject to the conditions set forth in this Agreement. 
the closing of the Purchase (the "Closing") ~vill take place at the location specified in Scliedule 
A. at the time and on the date set forth in Schedule A or as soon as practicable thereafter, or at - 
such other place. time and date as shall be agreed between the Company and the Investor. The 
time and date on which the Closing occurs is referred to in this Agreement as the "Closing 
Date". 

( b )  Subject to the fUlfillment or waiver of the conditions to the Closing in this Section 
1.3. at thc Closing the Co~i~pany ~vill deliver the Senior Subordinated Securities and thc Warrant. 
in each case as evidenced by one or more debentures dated the Closing Date and bearing 
appropriate legends ns hereinafter providzd for, against payment by the Investor of the Purchase 
Price by wirc transfer of immediately available United States funds to such bank account 
designated by thc Company on Schedule A. 

(c) The respective obligations of each of the Investor and the Company to 
consunirnatc the Purchase are subject to the fulfillment (or writtcn waiver by the Investor and the 
Company, as applicable) prior to the Closing of the conditions that ( i )  any approvals or 
authorizations of all United States and other governmental. regulatory or judicial authorities 
(collectively, "Governnlenrul Enriries") required for the consummation of the Purchase shall 
have been obtained or made in form and substance reasonably satisfactory to each party and shall 
be in full force and effect and all waiting periods required by United States and other applicable 
law, if any, shall have expired and (ii) no provision of any applicable United States or other law 
and no judgment. injunction, order or decree of any Governmental Entity shall prohibit the 
purchase and salr of the P u r i i l ~ ~ d  Securities as contemplated by this Agreement. 

(d) The obligation of the Investor to consummate the Purchase is also subject io the 
fulfillment (or written waiver by the Investor) at or prior to the Closing of each of the following 
conditions: 

( i )  ( A )  the representations and warranties of thc Company set forth in (x )  
Section 2.2(g) of this Agreement shall be true and correct in all respects as though made 
on and as of the Closing Date. (y) Sections 2.2(a) through ( f )  shall be true and correct in 
all material respects as though made on and as of the Closing Date (other than 
rcprcscntations and warranties that by their terms speak as of another date, which 



representations and warranties shall be true and correct in all material respects as of such 
othcr date) and ( z )  Sectlons 2.2(h) through (w)  (disregarding all qualifications or 
limitations set forth in such rcprcsentations and warranties as to "materiality", "Company 
Material Adverse Egect" and words of sini~lar import) shall bc true and correct as though 
made on and as of the Closing Date (other than representations and warranties that by 
thclr terms speak as of another date, whch representations and warrrlntles shall be true 
and correct as of such othcr date), except to the extcnt that the hilure of such 
representations and warranties referred to In this Scction 1.2(d)(i)(.4)(z) to be so true and 
correct. individually or in the aggregate, does not have and would not reasonably be 
expected to have 3 Company Material Adverse Effect and (B)  the Company shall hate 
performed in all material respects all obligations required to be performed by i t  under this 
t\greement at or prior to the Closmg: 

(ii) the Investor shall havc received a certificate signed on bchalf of thc 
Company by a Senior Executive Officer certifying to the effect that the conditions set 
forth in Section 1.2(d)(i) have been satisfied; 

( i i i )  the Company shall have provided, as filed with the Secretary of State of its 
jurisdiction of organization or other applicable Governmental Entity, its certificate or 
articles of incorporation, articlcs of association, or similar organizational document 
("Ci~urrdl-'7 and its bylaws as in effect on the Closing Date; 

(iv) (A)  the Company shall have effected such changes to its compensation, 
bonus, incentive and other benefit plans. arrangements and agreements (including golden 
parachute, severrince and employment agreements) (collectively, "Bmej t  Pluns") with 
respect to its Senior Executive Ofticers (and to the extent necessary for such changes to 
be legally enforceable, each of ~ t s  Senior Executive Officers shall have duly consented in 
writing to such changes), as may be necessary. during the period that the Investor owns 
any debt or equity securities (i~lcluding the Senior Subordinated Securities) of the 
Company acquired pursuant to this Agreement or the Warrant, in order to comply with 
Scction I 1  ltb) of the Emergency Economic Stabilization .4ct of 2008 ( " E E S X ) .  as 
amended. and as implemented by guidance or regulation thereunder that has been issued 
and is in effect as of tlic Closing Date, and ( B )  the Investor shall havs rcceived a 
certificate signed on behalf of the Company by a Senior Executive Officer certifying to 
thc effect that the condition set forth in Section 1.3 d)(iv)(A) has been satisfied; 

(v) each of the Company's Senior Executive Officers shall have delivered to 
the Investor a written waiver in the form artached hereto as Annex A releasing the 
Investor from any claims that such Senior Executive Officers may otherwise have as a 
result of the issuance, on or prior to the Closing Date. of any regulations which require 
the moditication of. and the agreement of thc Company hereunder to modifl, the terms of 
any Benefit Plans with respect to its Senior Executive Officers to eliminate any 
provisions of such Benefit Plans that would not be in compliance with the requirements 
of Section I l l (b)  of the EESA, as amended, and as irnplcmented by guidance or 
regulation thereunder that has been issued and is in effect 3s of the Closing Date: 



cvi) thc Company shall have delivered to the Investor a ~ n n e n  opmion from 
counsel to thc Company (which may be internal counsel), addressed to the Investor and 
dated as of thc Closing Date. in subsrantially the form attachcd hereto as Annex B: 

(vii) the Company shall have delivered physical cerriiicated debentures in 
proper form evidencing the Senior Yotes to Investor or its designee(s) in the form 
attachcd hereto as Annex C and h e x  D; and 

(viii) the Company shall have duly executed thc Li'xrant in substantially the 
form attached hereto as Anncx E and delivered such executcd Warrant to the Investor or 
its dssignee(s). 

1.3 Inter~retation. When n reference is made in this Agreement to "Recitals," 
"Articles," "Sections." or ".hnexes" such reference shall be to a Recital. ,4rt1clc or Section of, 
or Annex to, this Securities Purchase Agreement - Standard Tcrms. and a reference to 
"Schedules" shall be to a Schedule to the Letter Agreement, in each case, unless otherwise 
indicated. The terms defined in the singular have n comparable meaning when used in the plural. 
and vice versa. Kcferences to "herein", "hereof', "hereunder" and the like refer to this 
Agreement as a wholc and not to any particular section or provision, unless the context requires 
otherwise. The table of contents and headings contained in this Agreement are for reference 
purposes only and are not part of this Agreement. Whenever the words "include." "includes" or 
"including" are used in this Agreement, they shall be deemed followed by the words "without 
limitation." No rule of construction against the draftsperson shall be applied in connection with 
the intcrpretation or enforcement of this Agreement. as this Agreement is the product of 
negotiation between sophisticated parties advised by counsel. All references to '3" or "dollars" 
mean the lawful currency of the United States of .4merica. Except as expressly stated in thls 
Agreement. all rsfercnces to any statute. rule or regulation are to the statute. rule or regulation as 
amended, modified. supplemented or replaced from time to time (and. in the case of statutes, 
include m y  rules and regulations promulgated undcr the statute) and to any section of any 
statute. rule or regulation include any successor to the section. References to a "business da-v" 
shall mean any day except Saturday. Sunday and any day on which banking institutions in the 
State of Wew York generally are authorized or required by lakv or other governmental actions to 
close. 

Article 11 
Representations and Warranties 

(a)  On or prior to thc Signing Date. Lhe Company shall have delivered to the Investor 
a scheclule ("Disclosw-r Sched~ile") se t r in~ forth. among other things, items the disclosure of 
which is necessary or appropriate either in response to an express disclosure rcquirement 
contained in a provision hereof or as an exception to one or more representations or warranties 
contained in Section 2.2. 

(b) "C'onrpaity h/crtel-in1 :tth:ersr Ejfect" means a material adverse effcct on (i) the 
business, results of operation or financi~l condition of the Company and any of its subsidiaries 



t'ak?kcn as a whole: pmi t fed ,  howrrw, that Company Material Adverse Effect shall not be dccmed 
tu includc the et'fecls of  ( A )  changes after the d a k  of the Letter Agreement (the "Signing Date") 
in general business, economic or market conditions (including changes generally in prevailing 
interest rates, credit availability and liquidity, currency exchange rates and price levels or trading 
volun~es in the United States or foreign securities or credit markets), or any outbreak or 
escalation of hostilities. declared or undeclared acts of  war or rerrorism, in each case gencrrilly 
affecting the indusmes in which the Company and any subsidiaries operate, (B)  chan, "es or 
proposed changes after the Signing Date in generally accepted accounting principles in the 
United States (-'G:LrlP) or regulatory accounting requiren~cnts, or authoritative interpretations 
thereof, (C) changes or proposed chxnges afrer the Signing Date in securities, banking and other 
laws of general applicability or related policies or interpretations of Governrncntal Entities, (D) 
changes or proposed changes after the Signing Date in the taxation of (I) the Company as a 
validly electing S corporation within the meaning of Sections 1361 and '1362 of the Internal 
Revenue Code of 1986. as amended (the "Code"). or (11) any Company Subsidiary as  a 
"qualified subchapter S subsidiary" within the meaning of  Section 136 l(b)(j)!B) of the Code. or 
(E)  changes in the CPP (in thc case of e x h  of these clauses (A), (R),  (C). (Dl. and (E), other 
than changes or occurrences to the extent that such changes or occurrences have or would 
reasonably be expected to have 3 materially disproportionatc adverse tffcct on the Company and 
its consolidated subsidiaries taken as a whole relative to comparable U S .  banking or tinancial 
scrvices organizations); or  ( i i )  the ability of the Company to consummate the Purchase and other 
transactions contemplated by this Agreement and the LVarrant and perform its obligations 
hereunder or thereunder on a timely basis. 

(c) "Previc~usly Disclosed' mems  information set forth on the Disclosure Schedule. 
provided, however. that disclosure in any section of such Disclosure Schedule shall apply only to 
the indicated section of this Agreement except to the extent that it is reasonably apparent from 
the face of such disclosure that such disclosure is relevant to another section of this .Agreement. 

2.2 Rqxesentarions and Warranties of the Company. Except as Previously Disclosed. 
the Company represents and warrants to the Investor that as of the Signing Date and as of Ihe 
Closing Date (or such other datc specified herein): 

( 3 )  Oroanization. - Authoritv and Significant Subsidiaries. The Company has been 
duly incorporated and is validly existing m d  in good standing under thc laws of its jurisdiction of 
organization. with thc necessary power and authority to own its properties and conduct its 
business in all material respects as currently conducted, and has not. individually or in the 
aggregate, had and would not reasonably be expected to have a Company Material Adverse 
Effect. has been duly qualified as a foreign corporalion for the transaction of business and is in 
good standing under the laws of  each other jurisdiction in which i t  owns or leases properties or 
conducts any business so as to require such qualification; each subsidiary of the Company that 
would be considcrud a "significant subsidiary" within the meaning of Rule 1-02(w) of 
Regwlation S-X under the Securities Act of 1933 (the "Securities Acr"). has been duly 
incorporated and is validly existing in good standing under the laws of its jurishction of 
organization. The Charter and bylaws of the Companv, copics of ~vhich have been provided to 
the Investor prior to the Signing Date, are true. complete and correct copies of such documents as 
in h l l  force and effect as of  the Signing Date. 



(b)  Ca~~talization. The Conipany maintains only one class of equlty security. The 
authorized capital stock of the Company, and thc outstanding capital stock of the Company 
(including securities convertible into. or exercisable or exchangeable for, capital stock of the 
Company) as of the most recent fiscal month-end preceding the Signing Date (the 
"Capitulixtion Dutc") is set forth on Schedule B. The outstanding shares of capital stock of the 
Company have been duly authorized ,und are validly issued and outstanding, fully paid and 
nonassessablc. and subject to no preemptivz rights (and were not ~ssued in violation of any 
preempt~ve rights). A s  of the S p i n g  Date, the Con~pany does not have outstanding any 
secuiritics or other oblig3ticms providing the holder the right to acquire its Common Stock 
("Comnot~ Stock") that is not reserved for issuance as specified on Schedule B, and the 
Company has not made any other commitment to authorize, issue or sell any Common Stock. 
Since thc Capitalization Date, the Cornpany has not issucd any shares of Common Stock, other 
than (i)  shares issued upon the exercise of stock opt~ons or delivcrcd under othcr equity-based 
awards or other convertible securit~es or warrants whlch were issued and outstanding on the 
Cap~talizat~on Date and disclosed on Schedule B and (ii) shares disclosed on Schedule B. Each 
holder of j?h or more of capital stock of the Company and such holder's primary address 'ire set 
forth on Schedule B. The amount of the ( A )  Allowable Tax Distribution. (B) Additional 
Dividends and (C) Total Dividends declared and paid in each case for the year ended December 
3 1 ,  2005 are set forth on Schedule B. 

(c )  Senior Subordinatzd Securities. This Agreement has been duly authorized. 
executcd and delivered and is, and the Senior Notes, when esecuted and delivered. will be. the 
legal, valid and binding obligations of lhc Company, each enforceable in accordance with their 
respective terms, except to the extent that the enforceability thereof may be limited by applicable 
bankruptcy. receivership. consenratorship, insolvency. reorg'mization, nloratorium or similar 
laws affecting thc cnforcemcnt of creditors' rights generally and general equitable principles. 
regardless of whelhcr such enforceability is considered in a proceeding at law or in equity 
("Baizhniptcy Exceptions"). The Senior Notes do not constitute a separate class of equity 
securities, arc subordinate and junior in right of payment to the Senior Indebtedness to the extent 
sct forth in tlrricle VI hereof. and are senior to the Company's common stock (and any other 
class of equity in the event the Company ceases to be a validly electing S corporation within the 
meaning of Sections 1361 and 1362 of the Code) whether or not issued or outstanding. with 
respect to the distribution of assets in the event of any dissolution, liquidation or winding up of 
the Company. 

(d )  The \$'arrant and Warrant Securities. The Warrant has been duly authorized and, 
when executed and delivered JS contempl~ted hereby. will bc thc legal, valid and binding 
obligation of the Company enforceable against the Company in accordance with its tcrms. 
subject to Bankruptcy Exceptions. The Warrant Securities, when executed and delivered, tvill 
have the same priority as the Senior Subordinated Securities. 

(t') Authorization. Enforceabilitv. 

(i) The Conlpany has the corporate power and authority to execute and 
dcliver this Agreement and the Warrant and to carry out its obligations hereunder and 
thereunder (which includes the issuance of the Senior Notes). The execution. delivery and 
perfonnancc by the Company of this Agreement and the Warrant and the consummation 



of the transactions contemplated hereby and thereby havc been duly authorized by all 
necessary corporate action on the part of the Company and its shareholders, and no 
hrther approval or authorization is required on the part of the Company. 

( i i )  The execution, dellvery and perSormance by the Companv of t h ~ s  
Agreement and the Warrant and the consummation of the transactions contemplated 
hereby and thereby and compliance by the Company with the provisions hereof and 
thereof, will nor ( A )  violate, conflict with, or result in a breach of any provision of. or 
constitute a default (or an event which, with notice or lapse of time or both. would 
constitute a default) under, or result in the termination of. or accelerate the performance 
required by, or result in a right of termination or acceleration of, or result in the creation 
of, any lien. security interest, charge or encumbrance upon any of the properties or assets 
of the Company or any subsidmy of the Company (each a "Cotnpu~~y Subsidia?" and, 
collectively, the "Cunrpmy Sirbsidi~rries") under any of the tcrms, conditions or 
provisions of ( i)  its organizational documents or (ii) any note. debenture. bond. mortga_ee. 
indenture, deed of trust, license. lease, agreement or other instrument or obligation to 
which the Company or any Company Subsidiary is a party or by wli~ch it or any 
Company Subsidiary may be bound. or to which the Companv or any Company 
Subsidiary or any of the properties or assets of the Company or any Company Subsidiary 
may be subject, or (B) sub.ject to complinnce with the statutes and regulations referred to 
in the next paragraph, violate any statute, rule or regulation or any judgmentl ruling, 
order. writ, injunction or decree applicable to the Company or any Company Subsidiary 
or any of their respective properties or assets cxccpt. in the case of clauses (A)(ii) and 
(B). for those occurrences that, individually or in the aggregate, have not had and would 
not reasonably be expected to have a Company hlaterial Adverse Effect. 

( i i i )  Othcr than the filings with the applicable Governmental Entity, such 
tilings and approvals as are required to be made or obtained under any state "blue s w '  
laws, if applicable, and such as have been made or obtained, no notice to, filing with, 
exemption or revicw by, or authorization, consent or approval of, any Governmental 
Entity is required to be made or obtained by the Company in connection with the 
consummation by the Company of the Purchase except for any such notices, filings, 
exemptions, reviews, authorizations, consents and approvals the f i lurc of which to make 
or obtain would not, individually or in the aggegnte. reasonably be expected to havc a 
Companv Material Adverse Effect. 

I fj Alrreemencs Among Shareholders. The Board of Directors of the Company (the 
"Bomi of Directors") has taken all necessary action to ensure that thc transactions contemplated 
by this Agreement and the Warrant and the consummation of the transactions contemplated 
hereby ~ n d  [hereby. including the exercise of the Warrant in accordance with its terms. is not 
prohibitcd by the Company's Charter and bylaws. or any operating agreement or any agreement 
among shareholders of ~l ic  Company. or has obtaincd all consents required by its Charter or by 
such operating agreement or agreements among shareholders, or has amended the Charter and 
bylaws. as is necessary, in order to consummate the transactions contemplated by this Agreement 
and the b'arrant. 



(g) No Companv Matens1 Adverse Effect. Since the lasr day of the last completed 
fiscal period for which financial statcmcnts arc includeci in the Company Financ~al Statcmcnts 
(as defined below), no Elct. circumstance. event. chanse, occurrence, condition or development 
has occurred that, individually or in the aggregate. has had or would reasonably be expected to 
have a Company Matericll Adversc Effect. 

(11) Comvanv Financial St3temcnts. The Company has Previously Disclosed each of 
the consolidatecl financial statements of the Cornpany and its consolidated subsidiancs for cach 
of the Idst three (3) completed tiscal years of the Company (which shall be audited to the extent 
audited financial statements are available prior to the Signins Date) and each completed 
quarterly period since the last completed fiscal year (collectively the "Conymyy Fincinciul 
Stutements"). The Company Financial Staterncnts present fairly in all material respects the 
consolidated finllncial position of the Company and its consolidated subsidiaries as of the dates 
indicated therein and the consolidated results of their opcriitions for the periods specified therein: 
and except as stated therein, such iinancinl st~itements (A)  were prepared in conformity with 
G , W  applied on a consistent basis (except as may be noted therein) and (B)  hale been prepared 
fiom, and are in accordance with. the books and records of the Company and the Company 
Subsidiaries. 

( i )  Reports. 

(.i) Since December 3 1, 2006, the Company and each Company Subsidixy 
has filed all reports. registrations, documents, filings, statements and submissions. 
together with any amendmenrs thereto. that it  was required to tile with any Governmental 
Entity (the foregoing, collectively, the "Conzpar~,~ Reports") and has paid a11 fees and 
assessments due and payable in connection therewith. except, in each case. as would not. 
individually or in the aggregate, reasonably be expected to have a Company hlaterial 
Adverse Etiect. As of their respective dates of filinz. the Company Reports complied in 
all material respects with all statutes and applicable rules and regulations of the 
applicable Govcnmental Entities. 

(ii) Thc records. systems, controls. data and information of the Company and 
the Company Subsidiaries are recorded, stored. maintained and operated under rntans 
(including any electronic, mechanical or photo,vraphic process, whether computerized or 
not) that are under the exclusive ownership and direct control of the Company or the 
Company Subsidiaries or their accountants (including all means ol' access thereto and 
therefrom), except for an? non-esclusive ownership and non-direct control that would not 
reasonably be expected to have a material adverse effect on the system of internal 
accounting controls described below in this Section 2.2(i)(ii). The Company (A) has 
implemented and maintains adcquate disclosure controls and procedures to ensure that 
material information relat~ng to the Company. including the consolidated Company 
Subsidiaries, is niaclc known to the chief executive officer and thc chief financial officer 
of the Company by others within those entities. and (B)  has disclosed, based on its most 
recent evaluation prior to the Signing Date, to the Company's outside auditors and the 
audit committee of the Board of  Directors (x )  any significant deficiencies and material 
weaknesses in thc dcsign or operation of internal controls that are reasonably likely to 
adversely affect the Company's ability to record. process. summarize and report financial 



information and (y) any h i d .  whether or not material. rhat involves management or 
other employees who have a sign~ficant role in the Company's internal controls over 
hancia l  reporting. 

Cj) No Undisclosed Liabilities. Neither the Company nor any of the Company 
Subsidianes has any l~abllitles or obliptions of any nature (absolute, accrued, contingent or 
otherwise) which art: not properly reflected or reserved against in the Company Financial 
Statements to thc extent required to be so retlected or rcscrved agamst in accordance with 
G.&4P, except for (A) liabilities that have arisen since the last fiscal year end in the ordinary and 
usual course of business and consistent with past practice and (B) liabilities that, individually or 
in the aggregate, have nor had and would not re3sonably be expected to have a Company 
Material Adverse Effect. 

(k) Offering of Securities. Neither the Company nor any person actmg on its behalf 
has taken my action (including any offering of any securities of the Company under 
circumstances which would require the ~ntegration of such offering with the offering of any of 
the Purchased Securities or the Warrant S e ~ u r ~ t i e s  under the Securities Act. and the rules and 
regulations of the Securities and Exchange Commission (the "SECT) promulgated thereunder). 
whicli might subject the offering. issuance or sale of any of the Purchased Securities or the 
Warrant Securities to Investor pursuant to this Agreement to the registration requirements of the 
Secur~ties Act. 

(1) Litigation and Other Proceedings. Except (i) as set forth on Schedule C or (ii) as 
would not, individually or in the aggregate, rzasonably be expected to have a Company Material 
Ad\-erse Effect. there is no (A) pending or. to the hcowledge of the Company, threatened, claim, 
action, suit, investigation or proceeding. against the Company or any Company Subsidiary or to 
which any of their assets are subject nor is the Company or any Company Subsidiary subject to 
any order, judgnmcnt or decree or (B) unresolved violation, criticism or exception by any 
Governmental Entity with respect to any report or relating to any examinations or inspections of 
the Company or any Company Subsidiaries. 

(m)  Compliance with Laws. Except as would not, individually or in the aggregate. 
reasonably be expected to have a Company Material Adverse Effect. the Company and the 
Company Subsidiaries have all permits, licenses, rranchises. authorizations. orders and approvals 
of, and have made a11 filings, applications and registrations with. Governmental Entities that are 
required in order to permit them to own or Icase their properties and assets and to cany on their 
busincss as presently conducted and that are material to the business of the Company or such 
Company Subsidiary. Except as set forth on Schedule D. the Company and thc Company 
Subsidiaries have coniplied in all respects and are not in default or violation of. and none of them 
is, to the knowledge of the Company. under investigation with respect to or. to the knowledge of 
the Company, have been threatened to be charged with or given notice of any violation of. any 
applic~ble domestic (federal, state or local) or foreign law. statute. ordinance. license. rule. 
regulation. policy or guideline. order. deliland, writ. injunction, decrec or judLmcnt of any 
Governmental Entity, other than such noncompliance, defaults or violations that would not. 
individucllly or in thc aggregate. reasonably be expected to have a Conipany Material Adverse 
Effect. Except for statutory or regllatory restrictions of general application or as set forth on 
Schedule D. no Governmental Entity has placed any restriction on the business or properties of 



the Company or any Company Subsidiary that would, individually or in the aggxgate: 
reasonably be expected to have a Cornpany Material Advcrse Effect. 

(n) Em~lovec Benefit Martcrs. Except as would not reasonably be expected to have, 
either ~nd~vidunlly or in the aggegllte. a Company Marcrid Adverse Effcct: ( A )  each "employee 
benefit plan'' (within the meaning of Section 3(3 )  of the Employee Retirement Income Security 
Act of 1974, as amended ("ERIS.4")) providing benefits to any current or former employee, 
officer or d~rector of the Company or any member of its "Connullrci Gt-alp" (defined as any 
organization which is a member of a controlled group of corporations within the meaning of 
Section 111 of the Internal Revenue Code of 1956, as amended (the "Code")) that is sponsored 
maintained or contributed to by the Company or any member of its Controlled Group and for 
whlch the Company or any member of its Controlled Group would have any liability. whether 
actual or contingent (each. a "Plan") has been maintained in compliance with its terms and with 
the requirements of all applicable sratutes. rules and regulations, including ERISA and the Code: 
(B)  ~vith respect to each Plan subject to Title IV of ERISA (including. for purposes of this clause 
(B). any plan subject w Title IV of ERISA that rhe Company or any member of its Controlled 
Group previously ma~ntained or contributed to in the six years prior to the Signing Date). ( 1 ) no 
"reportable etent" (within the meaning of Section 4043(c) of ERISA), other than a reportable 
event for which the notice period referred to in Section 1043(c) of ERIS.4 has bceil waived, has 
occurred in the three years prior to the Signing D:lte or is reasonably eupected to occur. (3) no 
"accumulated finding deficiency" (nithin the meaning of Section 302 of ERISA or Section 412 
of the Code). whether or not waived. has occurred in the three years prior to the Si,ging Date or 
is reasonably expected to occur, (3) the fair market value of the assets under each Plan exceeds 
the present value of all benefits accrued under such Plan (determined based on the assumptions 
used to fimd such Plan) and (1 )  neither the Company nor any member of its Controlled Group 
has incurred in the six years prior to the Signing Date, or reasonably expects to incur, any 
liability under Title IV of ERlSA (other than contributions to the Plan or premiums to thc PBGC 
in the ordinary course and without default) in respect of a Plan (including any Plan that is a 
"multiemployer plan", within the meaning of Section 4001fc)(~3) of ERISA); and (C) each Plan 
that is intended to be qualified under Section 401(a) of the Codc has received a favorable 
determination letter from the Internal Revenue Service with respect to its qualilied status that has 
not been revoked. or such a determination letter has been timely applied for but not received by 
the Signing Date. and nothing has occurred. whether by action or by failure to act, which could 
reasonably bc expected to cause the loss, revocation or denial of such qualified status or 
favorable determination letter. 

(0) Subclla~ter S Election: Taxes. The Company is a validly electing S corporation 
under Sections 1361 and 1362 of thc Code. and each Company Subsidiary is a "qualified 
subchapter S subsidiary" within the meaning of Section 1361(b)(3)(B) of the Codc. The 
Company, the Company Subsidiaries and the shareholders of the Company have not taken any 
action which \\auld invalidate such elections. The Company has paid all dividends that are ( i )  
".4llowable Tax Distributions" and (ii) required by any agreement among shareholders. Except 
as would not. individually or in the aggregate, reasonably be expectcd to have a Company 
Material Adverse Effect, (i) thc Company a d  the Company Subsidiaries have filed all federal, 
state. local and forcign Tax returns required to bc filed through thc Signing Date. subject to 
permitted extensions, and have paid all Taxes due and owing (whether or not shown on any Tax 
Return). and (ii) no Tax deficiency has been determined adversely to the Company or any of the 



Company Subslcfianes, nor does the Conipany have any knowledge of m y  Tax deficiencies. 
"Tus" or "Taws" means any federal. state. local or foreign income. gross receipts, property, 
sales. use, license. excise, franchise, employment. payroll, withholding. altemativs or add on 
niinimuni. ad valorem, transfer or cxcise tax. or any other Lax. custom. duty, governmental fce or 
other like assessmcnr or charge of any kind whatsoever, together with any intercst or penalty, 
imposed by any Governmental Entity. 

(p) Properties and Leases. Except as would not, individually or in the aggregate, 
reasonably be espected to have s Company hlaterial Adverse Effect, the Company and the 
Conipany Subsidiarics have good and marketable title to all real properties and all other 
propenles and assets o~vned by them, in each case free from liens. encumbrances, claims and 
defects that would afkc t  the valuc thereof or interfere with the use made or to be made thereof 
by them. Except as would not. individually or in the aggregate, reasonably be espected to have a 
Conipany Materid Adverse Effcct, the Company and the Company Subsidiaries hold a11 leased 
real or personal property under valid and enforceable leases with no exceptions that would 
interfere with the use made or  to be made thereof by them. 

(q) Environmental Liabilitv. Excupt as would not. individually or in thc aggregate. 
reasonably be expected to have a Company Material Adverse Effect: 

(i) there is no legal, administrative. or  other proceeding, claim or action of 
any nature seeking to impose, or that would reasonably be expected to result in the 
impositiou of, on the Company or any Company Subsidiary. any liability relating to the 
release of hazardous substances as defmcd under any local. state or federal environmental 
statute, regulation or ordinance, including the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980. pending or. to the Company's knowledge. 
threatened against the Company or any Company Subsidiary: 

(ii) to the Con~pany's  knowledge, there is no reasonable basis for any such 
proceeding. claim or action: and 

( i i i )  neither the Company nor any Company Subsidiary is subject to any 
ageement, order, judgment or decree by or with any court, Governmental Entity or third 
party imposing any such environmental liability. 

(r) Risk Mansrrcment Instruments. Except as would not, individually or in the 
aggregate, reasonably be eupectcd to have a Company hlaterial Adverse Effect, all derivative 
instruments, including. swaps. caps. lloors and option agreements, whether entered into for the 
Company's own account, or for the account of one or more of  the Company Subsidiarics or its or 
their customers, were entered into ( i )  only in the ordinary course of business. ( i i )  in accordance 
with prudent practices and in all material respects in compliance with all applicable laws, rules. 
regulations and regulatory policies and ( i i i )  u i th counterparties believed to be financially 
responsible at the time: and each o f  such instruments constitutes the valid and legally bind~ng 
obligation of the Company or  one of the Conipany Subsidiaries. enforceable in accordance with 
its terms. except as may be limitcd by the B~nkruptcy Exceptions. Neither the Company or the 
Company Subsidiaries, nor. to the knowledge of the Company, any other party thereto, is in 
breach of any of its obligations under any such agreement or arrangemcnt other than such 



breaches that would not. individually or in the aggregate, reasonably be expected to have a 
Company Material Adverse Effect. 

(s) Aurements  with Rcrulatorv Agencies. Except as set forth on Schedule E, neither 
the Corupany nor any Company Subsidiary is subject to any material cease-and-desist or other 
simdar order or enforcement action issued bv, or is a party to any material written agreement, 
consent agreement or memorandum of undersranding with. o r  is a party to any comniitment letter 
or similar undertaking to, or is subject to any capital directive by, or since December 31, 2006. 
has adopted any board resolutions at thc request of, any Governmental Entity (other than the 
Appropriate Federal Banlung Agencies with jurisdiction over the Company and the Company 
Subsidiaries) that currently resmcts in any material respect the conduct of its business or that in 
any material manner relates to its capital adequacy, its liquidity and funding policies arid 
practices. its ability to pay dividends, its credit. nsk management or compliance policies or 
procedures. its internal controls, its management or  its operations or business (each item in this 
sentence, a "Regul~~ror?, &I-ermrtd'). nor has the Company or any Company Subsidiary been 
advised since December 3 1 .  2006 by any such Governmental Entity that it is considering issuing. 
initiating, ordering, or requesting any such Regulatory Agreement. The Company and each 
Company Subsidiary are in compl~ance in all material respects with each Regulatory Agreement 
to which it is party or subject. and neither the Company nor any Company Subsidiary has 
received any notice from any Govemnlental Entity indicating that either the Company or any 
Company Subsidiary is not in compliance in all material respects with any such Regulatory 
Agreement. ".+lppropriurr Fecirnrl Bcznking Agemy" means the "appropriate Federal banking 
agency" with respect to the Company or such Company Subsidiaries, as applicable, as defined in 
Section 3(q) of the Federal Deposit Insurance Act ( 12 U.S.C. Section 18 l3( q)). 

(t)  Insurance. The Company and the Company Subsidiaries are insured with 
reputable insurers against such risks and in such amounts as the management of the Company 
reasonably has dcternlined to be prudent and consistcnt with industry practice. The Company 
and the Company Subsidiaries are in material compliance with their insurance policies and are 
not in default under any of the material terms thereof, each such policy is ourstanding and in full 
force and effect. all premiums and other payments due under any material policy have been paid. 
and all claims thereunder have been filed in due and timely fashion. except. in each case. as 
would not, individually or  in the aggegate. reasonably be expccted to have a Company Material 
Adverse Effect. 

(11) Intellectual Provertv. Except as would not. individually or in the aggregate. 
reasonably be expected to have a Company Material Adverse Effect, ( I )  the Company and each 
Company Subsidiary owns or otherwise has the right to use. all intcllcctual property rights. 
including all trxiemarks, trade dress. trade names, service marks, domain names. patents. 
inventions, trade secrets, know-how works of authorship and copyrights therein. that are used in 
the conduct of their existing businesses and all rights relating to the plans. design and 
specifications o r  any of  its branch facilities ("Propriertrry Righfs") free and clear of all liens and 
any clainis of ownership by c ~ ~ r r e n t  or fomier employees. contractors. designers or others and (ii) 
neither the Company nor any o f  the Company Subsidiaries is materially infringing. diluting. 
misappropriating or violating, nor has the Company or  any or the Con~pnny Subsidiaries received 
any wnttcn (or. to the knowledge of the Company, oral) communications alleging that any of 
them has materially infringed. diluted, misappropriated or violated, any of the Proprietary hgh t s  



owncd by any other person. Except as would not, individually or in the a,ogreSate, reasonably be 
expected to have a Company Material Adverse Effcct, to the Company's knowledge, no other 
person is inhngins,  diluting, rnisappropnatlng or v~olatmg. nor has the Company or any or the 
Company Subsidiaries scnt any written communications s ~ n c e  January 1, 2006 allcging that any 
person has infringed, diluted, rnisappropnated or violated, any of the Proprietary Rights owned 
by the Company and the Company Suhsidianes. 

( v )  B r o k m  and Finders. No broker, fulder or investment banker is entitled to any 
financial advisory, brokerage, finder's or othcr fcc or commission in connection with this 
Apreemcnt or the LVsmnt or the transactions contemplated hereby or thereby based upon 
arrangements made by or on behalf of the Company or any Company Subsidiary for which the 
Invcsror could have any liability. 

( w )  ,4mendmcnt to Charter To Effect Section 5.20(bj. Except as set forth on 
Schedule F, the Company is permitted by the laws of its jurisdiction of organization to amend its 
Charter to permit the Holclers to elect Senior Note ~ i r e c t o r s  in accordance-with. and upon the 
conditions set forth in, Section 5.20(b). If permitted by such laws, the Company agrees to take 
all corporate action necessary to amend its Charter and any other applicable organizational 
documms. to permit the Holders to elect the Senior Note Directors in accordance with, and 
upon the events set forth in, Section 5.20(b) no later than the date which is the earlier of ( i )  thc 
next scheduled meeting of shareholders or (ii) the date which is 13 months from the Signing 
Date. The Company further agrees to not ie  the Investor of the date upon which the shareholders 
approve such amendment to the Charter and any other applicable organizational documents and 
to provide the Investor with a copy of the amended Charter certified by thc Secretary of State or 
such other authorized person of the Company's jurisdiction of organization. 

Article 111 
Covenants 

3.1 Commerciallv Reasonable Efforts. Subject to the terms and conditions of this 
Agreement, each of the parties will use its commercially reasonable efforts in  good faith to take, 
or cause to be taken. all actions. and to do. or cause to be done. all things necessary, proper or 
desirable, or advisable undcr applicabl: laws, so as to pemiit consummation of the Purchase as 
promptly as practicable and otherwise to enable consummation of the transactions contemplated 
hereby and shall use commercinlly reasonable efforts to cooperate with the Investor to [hat end. 

3.2 Expenses. Unless otherwise provided in this Agrecnient or thc h'arrant. each of 
the parties hereto tvill bear and pay all costs and expenses incurred by it or on its behalf in 
connection with the transactions contemplated under this Agreement and tlic Warrant. including 
fees and expenses of its own financial or other consultants. investment bankers. accountants and 
counsel. 



3 .3  Ahilitv t o  Issue Senior Subordinated Securities on Exercise of Warrant; Listing on 
Exchange. 

( a )  During ~ h c  pcriod from the Closing Date until the date on which the Warrant has 
becn filly excrcised. the Company shall not at any time take anv action that would prohibit the 
Investor from exercising the Warrant. 

(b) If the Company lists its Common Stock on any national securities exchange, the 
Company shall. if requested by the Investor, promptly use its reasonable best efforts to cause the 
Senior Notes to be approved for listing on a national securities exchange as promptly as 
practicable following such request. 

3.4 Certain Notiticarions Until Closing. From the Sipling Date until the Closing, the 
Company shall promptly notify the Investor of ( i )  any fact. event or circumstance of which it is 
aware and which would reasonably be expected to cause any representation or warranty of the 
Company contained in this Agreement to be untrue or inaccurate in any matcrial respect or to 
cause any covtxlnt or agreement of the Company contained in this Agreement not to be 
complied with or satisfied in any material respect and (ii) except as Previously Disclosed. any 
fact, circumstance. event, change. occurrence. condition or devrlopment of which the Company 
is auarc and which, individually or in the aggregate. has had or would reasonably be expected to 
have n Company Material Adverse Effect: provided, ho\\wrl-, that delivery of any notice 
pursuant to this Section 3.4 shall not limit or affect any rights of or remedies available to the 
Investor: yrovi~frd, Ji~rther, that a failure to comply with this Section 3.4 slid1 not constitute a 
breach of this Agreement or the failure of any condition set forth in Section 1.2 to be satisfied 
unless thc underlying Company Material Adverse Effect or material breach would inclepcndently 
result in the failure of a condition set forth in Section 1.2 to be satisfied. 

3.5 Access. Infornution and Confidentialitv. 

(a)  From the Signing Date until the date when the Investor holds an amount of Senior 
Notes having an aggregate face value of less than 10% of the Purchasc Price. the Company will 
permit the Investor and its agents, consultants, contractors and advisors (x) acting through the 
Appropriate Federal Banking Agency, or otherwise to the extent necessary to evaluate. manage. 
or transfer its investment in the Company, to examine the corporate books and make copies 
thereof and to discuss the affairs, finances and accounts of the Company and the Company 
Subsidiaries with the principal officers of the Company. all upon reasonable notice and at such 
reasonable times and as often as the Investor may reasonably rcqucst and (y )  to review any 
information matc'rid to the Investor's investment in the Company provided by the Company to 
its Appropriatc Federal Banking Agency. Any investigation pursuant to this Section 3.5 shall be 
conductccl during normal business hours and in such manner as not to interfere unreasonably 
with the conduct of the business of the Company, and nothing herein shall require the Company 
or any Company Subsidiary to disclose any information to the Investor to the extent ( i )  
prohibited by applicablc law or regulation, or ( i i )  that such disclosure would reasonably be 
expected to cause a violation of any agreement to which the Con~pany or any Company 
Subsidiary is il party or would cause a risk of a loss of privilege to the Company or any Company 
Subsidiary @r-ovicied that the Company shall use con~mercially reasonable efforts to make 



appropiintc substitute disclosure xrangtments undcr circumstances where the restrictions in thls 
clause ( i i )  apply). 

( b )  From the Signing Date until the date on which all of the Senior Kotes have been 
paid in full, the Company will deliver, or will cause to be delivered, to the Investor: 

( i )  as soon as available after the end of each fiscal year of the Company. and 
in any event within 90 days thereafter, 3 consolidated balmce sheet of the Company as of 
the end of such fiscal year. and consolidated statements of inconie, retained earnings and 
cash flows of the Company for such year. in each cast prepared in accordance with 
GA4P and setting forth in each case in comparative form the figures for the previous 
fiscal year of the Companv, and which shall be audited to the extent audited financial 
statements are ava~lablt: and 

(ii) as soon as available after the end of the first. second and third quarterly 
periods in each fiscal year of the Company, a copy of  any quarterly reports provided to 
other shareholders of the Company or Company management. 

(c? The Investor will use reasonable best efforts to hold, and will use reasonable best 
efforts to cause its agents, consultants. contractors and advisors to hold, in confidence all non- 
public records. books. contracts, instruments. computer data and other data and information 
(collectively, "/~~brniutiuti") concerning the Company furnished or made available to it by the 
Company or its representatives pursuant to this Agreement (except to the extent that such 
infornution can bc shown to have been (i) previously known hy such party on a non-confidential 
basis, (ii) in the public domain thou& no fault of such party or (iii) later lawfully acquired from 
other sources by the party to which it Lvas furnished (and without violation of any other 
confidentiality obligation)): provided that nothing herein shall prevent the Investor from 
disclosing any Information to the extent required by applicable laws or regulations or by any 
subpoena or similar legal process. 

(d) The Investor's information rights pursuant to Section 3.5(b) may bc assigned by 
the Investor to a transferee or assignee of the Purchased Securities or the Warrant Securities with 
a face value or, in the case of the CVarranr, a face value of the underlying Warrant Securities, no 
less than an amount equal to 2% of thc Purchase Price. 

3.6 Capital Covenant. So long as the Senior Subordinated Securities or the Warrant 
Securities are outstanding, the Company and the Company Subsidiaries shall maintain such 
capital as may be necessary to meet the minimum capital requirements of the Appropriate 
Federal Banking Agency. as in effect from time to time. 

Article IV 

Remedies of the Holders upon Event of Default 

4.1 Event of Default. "Event o,f'Dqfizrrlt" shall mean thc occurrence or existence of 
any one or more of the follo\ving: 



(a)  Pavnient. (i) Failure to pav any installment or other payment of principal or, 
sul2ject to Section 5.6, interest of any of the Senior Subordinated Securities or Warrant 
Scci~ritics. whcn due, or (ii) failure to pay any othcr rmount due undcr any Transaction 
Documents; or 

( b )  Default in Other Apeements. (i) Failure of thc Company or any Company 
Subsidiary to pay when due or with~n any applicabk grace period any principal or interest on 
Indcbtedncss or (iil breach or default of Company or any Company Subsidiary, or the occurrence 
of any condition or event, with respect to any Indebtedness of such Company or any Company 
Subsidiary, if the effect of such breach, default or occurrence is to cause such Indebtedness to 
become or be declared due prior to its stated maturity; or 

(c) Breach of Cenain Provisions. Failure of the Company or any Company 
Subsidiary, as the case may be. to perform or comply with the terms and conditions contained in 
Section 3.6. Section 5 .8 ,  Section 5.14, or Section 5.20. 

(d) Breach of Warrantv. Any representation. warranty, certification or other srarernent 
made by the Company or any Company Subsidiary in any Transaction Documents or in any 
statement or certificate at any time given by the Company or any Company Subsidiary in writing 
pursuant to or in conntxtion with any of the Transaction Documer~ts is false in any material 
respect on the datc mnde or, if such representation, warranty, certification or othcr statement 
relates to a datc other than the date as of which made, then as of such date, which in either case 
could reasonably be cxpected to result in a Company Matcrial Adverse Effect; or 

( e )  Other Defaults Under Transaction Documents. The Company or any Company 
Suhsidinry defaults in the perforniance of or compliance with any material term contained in the 
Transaction Documents (other than occurrences described in other provisions of thls Section 4.1 
for which a different grace or cur? period is specified or which constitute immediate Events of 
Default) and such default is not remedied or waived within thrty (30) days after the earlitr of 
( i )  receipt by the Company of notice of such default from Holders holding more than fifty 
percent (50%) of the aggregate outstanding principal amount of the Senior h'otes; provided, 
however. that after payment in full of the Senior Subordinated Securities. Llajority Holders shall 
mean Holders owning more than fib percent (50°/b) of the Warrant Securities (the "Majoriy 
Holders") or (ii) actual knowledge of an executive officer of the Con~pany or any Company 
Subsidiary of such default; or 

(f) Bankn~ptcv and Deferral of Interest Beyond 20 Consecutive Quarters. 

( i )  A court having proper jurisdiction shall enter a decree or order for relief 
in respect of the Company in an involuntary case under any applicable bankruptcy, 
insolvency or other similar law now or hereafter in effect, or appoints a receiver, 
liquidator, ass ipec ,  custodian, trustee, sequestrator or other similar official of the 
Company or for any substantial part of its propcrt-y, or orders thc winding-up or 
liyuidation of its affairs and such decree. appointment or order shall rc~nain unslayed and 
in  effect for a period of sixty (60) days; or 



(ii) The Company shall commence a voluntary case under any applicable 
bankruptcy, insolvency or other similar law now or hereafter in effect, shall consent to 
the entry of an order for relief in an involuntary case under any such law. or shall consent 
to the appointment of or taking possession by a receiver. liquidator. assignee, trustee. 
custodian, sequestrator or other similar ofiici:il of thc Company or of any substantinl part 
of its property, or shall make any general assipment fix the benefit of creditors, or shall 
fail generally to pay its debts as they become due; or 

(iii) A court or administratibe or gobemcnta l  agency or body shall enter a 
decree or order for the appointment of a receiver of the Company or any subsidiary of the 
Company that [a) is a depository institution and (ii) meets the definition of "significant 
subsidiary" within the meaning of Rule 405 under the Securities Act (a ".Cfujor 
Deposito?? Ituriturion Strbsidiul?;") or all or substantially all of its property in any 
liqui&tion. insolvency or similar proceeding with respect to the Company or such Major 
Depository Institution Subsidiary or all or substantially all of its propertv; or 

(iv) The Company or a Rlajor Depodtory Institution Subsidiary shall consent 
to the appointment of a receiver for it or all or substantially all of its property in any 
liquidation. insolvency or similar proceeding with respect to it or all or substantially all of 
its property. 

(v) The Company s11al1 have deferred interest on the Senior Subordinated 
Securities or any Warrant Securities, pursuant to Section 5.6, for more than 20 
consecutive quarters. 

(g) Dissolution. Any order. jud_ment or decree is entered 3gainst the Company or a 
Company Subsidiary decreeing the dissolution or split up of the Company or a Company 
Subsidiary and such order remains undischargcd or unstayed for a period in excess of thirty 
(30) days; or 

(h) Solvency. The Company or a Company Subsidiary ceases to be solvent or admits 
in writing its present or prospective inability to pay its dcbts as they become due or is notified 
that i t  is considered an institution in "troubled condition'' within the meaning of 12 U.S.C. 
Section IS3 1 i and the regulations pro~nulgatsd thereunder; or 

( i )  Iniunction. The Company or a Company Subsidiary is enjoined, restrained or in 
any way prevented by the order of any court or any administrative or regulatory agency from 
conducting all or any part of its business for more than thirty (30) days unlcss such event or 
circumstance could not reasonably be expected to have a Company hlate~ial Adverse Effect: or 

(j) Invaliditv of Transaction Documents. Any of the Transaction Documents for any 
reason, other than a partial or full release in accordance with thc tenns thereof, ceases to be in 
full forcc and effect or is declared to be null and void by any court of law having jurisdiction 
over such matters, or the Company or any Company Subsidiary denies that it has any hrther 
liability under any Transaction Documents to which i t  is party, or gives notice to such effect. 

4.2 Acceleration and other Remedies. 



(a) Non-Bankruptcy or Deferral of Interest Defaults. Whcn any Event of Default 
other than thosc S C ~  forth in Subsection 4.l(t) has occurred and is continuing. the hlajority 
Holders may, by written notice to the Company. enforce m y  and all rights and remedies 
available to the Holders under the Transaction Documents or applicable law; provided, however. 
the Holders may not accelerate payment of the principal of, or the accrued interest on, the Senior 
Notes. 

(b) Bankruptcy or Deferral of Interest Defaults. When any Event of Default described 
in Subsection 4. l ( f )  has occurred and is continuing, thcn the Senior Notcs, ~ncludlng both 
principal and interest, and ail fees, charges and other obligations payable hereunder and under 
the Transaction Documents. shall immediately become due and payable without presentment. 
demand, protest or notice of any kind. tn addition, the Holders may exercise any and all remedies 
available to it under the Transaction Documents or applicable law. 

(c) Tier I Capital Characterization. If the Company (other than an "insured 
depository institution" as defincd in Section 3(c)(2) of the Federal Deposit Insurance Act, as 
amended) receives a written notification from its Appropriate Frdercll Banking Agency that th? 
Scnior Notes no longer constitute Tier 1 Capital of the Company. other than due to the hmitation 
imposed by the socond sentence of 12 C.F.R. Section 250.166(e), which limits the capital 
treatment of subordinated debt during the five years immcdiately preceding the maturity date of 
the subordinated debt. and the Senior Notes, the Warrant and this Agreement cannot be 
restructured so as to qualify the Senior Notes for Tier 1 capital treatment, and if thereafter any 
Event of Default shall occur under Section 4.1, the blajority Holders may declare the Senior 
Notes and any other amounts due Holders hereunder immcdiately due and payable. whcrcupon 
the Senior Notes and such other amounts payable hereunder shall immediately become due and 
payable, without prcsentrnents, demand. protest or notice of any kind. 

4.3 Suits for Enforcement. In case any one or more Events of Default shall have 
occurred and be continuing. unless such Events of Default shall have been waived in the manner 
provided in Section 7.3 hereof, the holdcrs of the Warrants and the hlrijority Holders. subject to 
the terms of Article VI hereof. may proceed to protect and enforce their rights under this Article 
W by suit in equity or action at law. It is agreed that in the event of such action, or any action 
behveen the holders of the Warrants or the Holders of the Senior Notes and the Company 
(including its ofticers and agents) in connection with a breach or enforcement of this Agreement. 
the holders of the N'arrants and the Holders of the Senior Notes shall be entitled to receive all 
reasonable fees, costs and sxpcnses incurred. including without limitation such reasonable fees 
and expenses of atlorncys (whether or not litigation is comrncnced) and reasonable fees, costs 
and expenses of appeals. 

4.4 Holders May File Proofs of Claim. In case there shall be pending proceedings for 
thc bankruptcy or for thc reorganization of the Company or any other obligor on the Notes under 
Title 1 1 ,  United States Code, or any other applicable law. or in case a receivcr, conservator or 
trustee shall have been appointed for the Company or a klajor Depository Institution Subsidiary 
of the Company or such other obligor, or in the case of any other similar judicial proceedings 
relative to the Company, Major Depository Instihition Subsidiary or other obligor upon the 
Notes. or to the creditors or property of the Company, Major Depository Institution Subsidiary or 
such other obligor. any Holder. irrespective of whether the principal of the Notes shall then be 



due and payable as thcrein expressed or by declaration or otherwise and irrespective of whether 
any such Holder shall have made any demand pursuant to the provisions of this Section 4.4, shall 
bc entitled and cmpowcred, by intervention in such proceedings or othenvise, to tile and prove a 
claim or claims for the whole amount of principal and interest owing and unpaid in respect of the 
Notes held by any such Holder and. 111 case of any judicial proceedmgs, to file such proofs of 
claim and othcr papers or documents as may be necessary or advisable in order to have the 
claims of any such Holder allowed in such judicial proceedings relative to the Company. Major 
Depository lnst~tution Subsidiary or any other obligor on the Notes, or to the creditors or 
property of the Company or such other obligor, unless prohbitcd by applicable law and 
regulations. to vote in any election of a trustee or a standby trustee in arrangement, 
reorganization, liquidation or other bankruptcy or insolvency proceedings or person performing 
similar h c t i o n s  in conipar3ble proceedings, and to collect and receive any moneys or other 
property payable or deliverable to any such Holder on any such cla~ms. 

Article C' 
Additional Agreements 

5.1 Purchase for Investment. The Investor acknowledges that the Purchased Sccunties 
and the Warrant Securities have not been registered under the Securities Act. or under any state 
securities laws. The Investor acknowledges that the Purchased Securities and the Warrant 
Securities are not being sold pursuant to an Indenture qualified undcr the Trust Indenture Act of 
1939, as amendcd (the "frl~ienrrrrr ,4ct"). The Lnvestor (a)  is acquiring thc Purchased Securities 
and the Warrant Securities pursuant to an exemption from registration uncler the Securities Act 
and an exemption from qualification of an indenture under the Indenture Act, and is acquiring 
the Purchased Securities and the Warrant Securities solely for investment with no present 
intention to distribute them to any person in violation of the Securities Act or any applicable U.S. 
state securities laws, (b) will not sell or otherwise dispose of any of the Purchased Securities or 
the W~rrunt Sccurities, except in compliance ivith the registration requirements or exemption 
provisions of the Securities Act and any applicable U.S. state securities laws. and (c) has such 
knowledge 3nd experience in financial and business matters and in investments of this type that 
i t  is capable of evaluating the merits and risks of the Purchase and of making an informed 
investment decision. 

5.2 Form of Purchased Securitv and Warrant Securitv. The Senior Subordinated 
Security shall be substantially in the form of Annex C hereto. the Warrant Security shall be 
substantially in the form of Annex D hereto. and the Warrant shall be substantially in the form of 
Annex E hereto, the respective terms of which are incorporatcd in and made a part of this 
Agreement. The Senior biotes shall be issued, and may be transferred, only in denominations 
having an aggregate principal amount of not less than S 1,000 and integral multiples of $1,000 in 
excess thcrcof. The Senior Kotes shall be in registered form without coupons and shall be 
numbered. lettercd or ottwwise distinpishcd in such manncr or in accordmx with such plans 
as the officers executing the same may determine as evidenced by the execution thereof. 

5.3 Fxccution of Senior Notes. The Senior Notes shall be signed in the name and on 
behalf of the Company by the manual or facsimile signature of its President, Chief Executive 
Officcr, Chief Financial Officer or one of its Executive Vice Presidents under its corporate seal 



( i f '  legally required) which may be sftixed thereto or printed, engraved or orherwise reproduced 
thereon, by ticsimile or otherwise. and which need not bc attested, unless othcrwisc required by 
the Company's Chartcr or bylaws or upplicable law. Every Purchased Security and Warrant 
Security shall be dated thc date of its execution and delivery. 

5.1 Pavrnent of Principal and Interest. The Company covenants and agrees for the 
benefit ot'the Holders of the Senior Notes that it will duly and punctually pay or cause to be paid 
the principal of and. subject to Scction 5.6, intzrest on the Senior Notes at the respective times 
and in the manner provided herein. Payment of the principal of and interest on the Senior Notes 
due on the Maturity D:lte will be made by the Company in irnmcdiatcly available hnds against 
presentation and surrender of the Senior Notes. Subject to Section 5.6, each installment of 
inrerest on the Senior Notes due on an Interest Payment Date other than the Maturity Date shall 
be paid by wire transfer of immediately available funds to any account with a badang institution 
located in the United States designated by such Holder no later than the related Regular Record 
Date. 

Computation of Interest. 

(a) The amount of intcrest payable for anv Interest Period (as defined below) will be 
computed as provided in the Senior Notes. 

(b) E x h  Senior Note will bear interest at the Interest Rate ( i)  in the case of the initial 
Interest Pcriod, for the period from, and including, the date of original issuance of such Senior 
Notc to. but excluding. the initial Interest Payment Date and (ii) thereafter, for the period from, 
and including, thc first day fullowing the end of the preceding Interest Period to, but excluding, 
the applicable Interest Payment Date or, in the case of the last Intercst Period. the Maturity Date 
(each such period, an -'I~lttiresr Period"), on the principal thereof, on any overdue principal and 
(to the extent that payment of such interest is enforceable under applicable law) on any overdue 
installment of interest (including Deferred Interest and Defaulted Interest). payable on each 
Interest Payment Date or the h.l,lturity Date, as the case may be. Interest on any Senior Note that 
is payable, and is punctually paid or duly provided for by the Company, on any Interest Payment 
Date shall be paid to the Person in whose name such Senior Note is registered at the close of 
business on the Regular Record Date for such interest installment. 

(c) Any interest on the Senior Kate (other than Deferred Interest pursuant to Section 
5.6) that is payable, but is not punctually paid or duly provided for by the Company. on any 
Interest Payment Date (herein called "Defaulted Interest") shall forthkvith cease to be payable to 
the Holder on the relevant Regular Record Date by virtue of having been such Holder, and such 
Defaulted lntercst shall be paid by the Company to the Persons in whose names such Senior 
Notcs are registered at the close of business on a special record date for the payment of such 
Defwlted Interest. which shall be fixed in the following manner: the Conipmy shall notify the 
Holder in writing of the amount of Defaulted Interest proposcd to bc paid on each such Senior 
Note and the date of the proposed payment. Thereupon the Board of Directors shall fix a special 
record date for the paylncnt of such Defaulted Interest. which shall not be more than 15 nor less 
than 10 days prior to the date of the proposed payment. The Company shall cause notice of the 
proposed payment of such Defaulted Interest and the special record date therefor to be mailed, 
first class postage prepaid, to cach Molder of a Senior Note at his. her or its address as i t  appears 



in the Scnior Note Register. not less than 10 days prior to such special record date. Notice of the 
proposed payment of such Defaulted Interest and the special record date therefor having been 
mailcd as aforesaid, such Defaulted Interest shall be paid to thc Persons in whose n:lmes such 
Senior Notcs arc rcgistrrcd on such special record date and thercaftcr the Company shall have 
no further payment obligation in respect of the Defaulted Interest. 

(d) The Company may make payment of any Defaulted Interest on the Senior Notes 
in any other lawhl manner not inconsistent with the requirements of any securities exchange on 
which such Senior Notcs may be listed and upon such notice as may be required by such 
exchange. 

(e) Subject to the forzgoinp provisions of this Section 5.3, each Senior Note delivered 
under this Agreement upon registration of transfer of or in exchange for or in lieu of any other 
Senior Note shall carry the rights to interest accrued and unpaid. and to accrue. that were carried 
by such other Senior fiote. 

5.6 Extension of Interest Pacment Period. So long as no other Event of Default has 
occurred and is continuing, the Company shall have the right. from time to time and without 
causing an Event of Default, to defer payments of interest on the Senior Notes by extending tlie 
Interest Period on the Senior Notes at any time and from time to timc during the term of the 
Senior Notes. for up to 30 consecutive quarterly periods (each such extcnded Intercst Period, 
together with a11 previous and further consecutive extensions thereof, is referred to herein as an 
"Extrrrsion Periocf'). No Extension Period may end on a date other than an Interest Payment 
Date or extend hcyond thc Maturity Date, as the case may be. During any Extension Period, 
interest will continue to accrue on the Senior Notes, and interest on such accrued interest (such 
accrued interest and interest thereon referred to herein as "Deferred Olrerest') will accrue at an 
annual rate equal to the Interest Rate applicable during such Extension Period. compounded on 
each Interest Payment Date during such Extension Period. to the extent perrnittcd by applicable 
law. No interest or Dekrrcd Interest shall be due and payable during an Extension Period. 
except at the end thereof. At the end of any Extension Period. the Company shall pay all 
Deferred lnterest then accrued and unpaid on the Senior Notes: provided. however. that during 
any Extension Period. the Company shall be subject to the restrictions set forth in Section 5.14. 
Prior to the termination of any Extension Period. the Company may further extend such 
Extension Period. provided. that no Extension Period (including all previous and hrther 
consecutive extensions that are part of such Extension Period) shall exceed 20 consecutive 
quarterly periods. Upon the termination of any Extension Period and upon the payment of all 
Deferred Interest. the Company may commence a new Extension Period for up to 20 consecutive 
quarterly periods as if no prior Extension Period had occurred. subject to the foregoing 
requirements. The Cornpany must give the Holders notice of its elcction to begin or extend an 
Extension Period at least one Business Day prior to the Regular Record Date applicablc to the 
next succeeding Interest Payment Date. 

5.7 Legends. 

(J) The Investor agrees that all certificates or other instruments representing the 
Senior Notes will bear a legend substantially to the following effect: 



"TI-IIS SENIOR SUBOR_DINATED SECUFUTY WILL BE ISSUED AND kb1Y BE 
TRANSFERRED ONLY IN MlNIMUbl DENOMTNATLONS 01- 51.000 AND 
h1ULTIPLES OF $1.000 IN EXCESS THEREOF. ANY ATTEMPTED TRANSFER 
OF SUCH SECURITIES I& A DENOIvIlXATION OF LESS THAN $1.000 AND 
MULTIPLES OF S1,000 IN EXCESS THEREOF SHALL BE DEEMED TO BE VOID 
AND OF NO LEGAL EFFECT UW\TSOE\TER. ANY SUCH PURPORTED 
TRANSFEREE S W L  BE DEEbIED NOT TO BE THE HOLDER OF SUCH 
SECLlKlTIES FOR AhY PURPOSE, INCLCDIYG, BUT NOT LIMITED TO, THE 
RECElPT OF PXk3IErU'TS O h  SUCH SECURITIES. AND SUCH PURPORTED 
TRINSFEREE SKILL BE DEEbED TO HAVE NO INTEREST WHATSOEVER IN 
SUCH SECURITIES. 

THIS SECURITY IS SUBJECT TO THE TEFWS AND CONDITIONS SET FORTH N 
THE LETTER AGREEMENT BE- XW BETWEEN THE COMP.4NY ASD THE 
UNITED STATES DEPARTME3T OF THE TREASURY AND SECURITIES 
PURCHASE AGREEhlEKT - STANDARD T E U I S  (THE "XGREEh.tENT"), E.4CH 
OF LVHICFI ARE NCORPOR4TED INTO THIS NOTE. 

THIS OBLIGATION IS NOT A SAVTTU'GS ACCOUNT OR DEPOSIT AND IS NOT 
INSURED OR GUARANTEED BY THE FEDERAL DEPOSIT 1NSURAKCE 
CORPORATION. THE BOARD OF GO\TERNORS OF THE FEDERAL RESERVE 
SYSTEb1 OR ANY OTHER GOVERNklENTAL AGENCY. THIS OBLIGATION IS 
SUBOKDINATED TO THE CLAMS OF GENERAL AND SECUIUD CREDITORS 
OF THE COhlPANY AND IS NOT SECURED. 

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT 
OF 1933. AS AMEKDED (THE "SECURITIES ACT"). OR TIIE SECURITIES LAWS 
OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD OR OTHERWISE 
DISPOSED OF EXCEPT WHILE A REGISTR4TION STATEhIENT RELATIKG 
THERETO IS IN EFFECT LwDER SUCH ACT AND APPLICABLE STATE 
SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION 
UNDER SUCH ACT OR SUCH LAIVS. EACH PURCHASER OF THIS SECURITY 
IS NOTIFIED THAT THE SELLER hI.4Y BE RELYING OK THE EEXMPTTON 
FROkl SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE I U A  
THEREUYDER. AKk' TRANSFEREE OF THIS SECURITY RY ITS .4CCEPTANCE 
HEREOF ( 1 ) REPRESENTS THAT IT IS A "QUALIFIED INSTITUTIONAL BUYER" 
(.4S DEFINED IN RULE 141.4 UNDER THE SECURITIES ACT). (2) AGREES THAT 
IT CULL NOT OFFER. SELL OR OTHERCWSE TRANSFER THE SECURITIES 
REPRESENTED BY THIS INSTRVhIENT EXCEPT ( A )  PURSUANT TO A 
REGISTRATION STATEhlENT WHICH IS THEN EFFECTIVE LTU'DER THE 
SECURITIES ACT. (B) FOR SO LONG AS THE SECURITIES REPRESENTED BY 
THIS NSTRUMENT ARE ELIGIBLE FOR RESALE PURSUANT TO RULE l4-l.A. 
TO A PERSON IT REASONABLY BELIEVES IS A "QUALIFIED IYSTITUTIONAL 
RUI'ER" AS DEFINED IN RULE 14-CL4 UNDER THE SECURITIES ACT THAT 
PURCHASES FOR ITS OCW ACCOUNT OR FOR TlIE ACCOUNT OF A 
QUALIFIED INSTlTUTIOfiAL BUYER TO WHOILl KOTICE IS GIVEN THAT THE 
TRANSFER IS BEING MADE IN RELIANCE ON RULE 144.4, (C) TO THE 



COMPANY OR (D) PURSUANT TO ANY OTHER AVAILABLE EXEMPTION 
FROM THE REGISTRrlTION REQUIREi'viENTS OF THE SECURITIES ACT AND 
(3) AGREES THAT IT WILL Gn2 TO EACH PERSON TO &WOM THIS 
SECURITY IS TRANSFERRED -4 NOTICE SUBSTANTIALLY TO THE EFFECT OF 
THIS LEGEND. 

THlS rbiSTRUb1ENT IS ISSLED SUBJECT TO THE RESTRICTIOKS ON 
TR;ZNSI-'EK AND OTHER PROVISIONS OF THE AGREEMENT BETWEEN THE 
COW'ANY AND THE II\(VESTOR REFERRED TO THEREIN, A COPY OF WHICH 
IS ON FILE WITH THE COMPXhY. THIS SECURITY MAY NOT BE SOLD OR 
OTHERWISE TRANSFERRED EXCEPT IY COMPLIAKCE b?TH SAID 
AGREEhlEh'T. ANY SALE OR OTHER TRANSFER NOT IN COhlPLI.4XCE WITH 
SAID AGREEMENT WILL BE VOID." 

(b) In the event that any Senior Notes (A)(i) become registered under the Securities 
Act or ( i i )  are eligible to be transferrcd without restriction in accordance with Rule 144 or 
another excmption from registration under the Securities Act (other than Rule 134.4), and (B)(i) 
become subject to an Indenture qualified under the Indenture Act or ( i i )  are exempt from 
qualification under the Indenture Act, the Company shall issue new certificates or other 
instruments representing such Senior Notes. which shall not contain the applicable legends in 
Sections 4.2(a) above: provided that the Investor surrenders to the Company the previously 
issued certificates or other instnmcnts. 

5.8  Certain Transactions. The Company will not merge or consolidate with: or sell, 
transfer or lcase all or substantially all of its property or assets to. any other party unless the 
successor. transferee or lesscc party (or its ultimate parent entity). as the case may be (if not the 
Company), expressly assumes the due and punctual performance and observance of each and 
every covenant, ageement and condition contained in this Agreement, the Senior Subordinated 
Securities, the Warrant (if unexercised) and the Warrant Securities to be pcrfonned and observed 
by the Company. 

5.9 Transfer of Senior Notes: Restrictions on Exercise of the Warrunt. 

(a) The Con~pany or its duly appointed agent shall maintain a register (the "Senior 
Notr Register") for the Senior Notes in which i t  shall register the issuance and transfer of the 
Senior Notes. All transfers of thc Senior Notes shall be recorded on the Scnior Note Register 
maintained by the Company or its agent, and lhc Company shall be entitled lo regard the 
registered Holder of such Senior Note as the actual owner of the Senior Note SO registered until 
the Company or its agent is required to record a transfer of such Senior Note on its Senior Note 
Register. Thc Company or its agent shall. subject to applicable securities laws. be required to 
rscord any such transfer when it rcccives the Senior Kote to be transferrcd duly and propcrly 
endorsed by the registered Holder or by its attorney duly authorized in writing. 

( b )  The Con~pany or irs duly appointed agent shall maintain a register (the "lt'nrratrt 
Register") for each of the Wamnts  in which i t  shall register the issuance and transfer of the 
Warrants. All transfers of the Warrant shall be recorded on the Warrant Register maintained by 



the Company or ~ t s  agent. and the Company shall be entltled to regard the registered holder of 
such Warrant as the actual owner of the \Vanants so registered until the Company or its agent is 
rcquired lo record a transfer of such Warrant on its Warrant Register. Tile Company or its agent 
shall, subject to applicable securities laws. be required to record any such transfer when it 
receives the Warrant to be transferred duly and properly endorsed by the rezistered holder or by 
its attorney duly authorized in writ~ng. 

(c) The Company shall at any time. upon written request of the Holder of a Senior 
Note and surrender of the Senior Note for such purpose. at the expense of the Company, issue 
ncw Senior Notes in exchange therefor in such denominations of at least $1.000, as shall be 
specified by the Holder of such Senior Note, in an aggregate principal amount equal to the then 
unpaid principal amount of the Senior Note or Senior Notes surrendered and substantially in the 
form of Annex C or Annex D. as the case may be, with appropriate insertions and variations, and 
bearing interest from the date to which interest has been paid on the Senior Note surrendered. 

(d) All Senior Notes presented for registration of transfer or for cxchange or payment 
shall be duly endorsed by, or be accompanied by, a written instrument or instruments of transfer 
in a form satisfactory to the Company duly executed by thz Holder or such Holder's attorney 
duly authorized in writing. 

(e) No service charge shall be incurrcd for any exchange or registration of transfer of 
Senior Notes. but the Company may require payment of a sum sufficient to cover any tax. fee or 
other governmental charge that may be imposed in connection therewith. 

(0 Prior to due presentment for the registration of a transfer of any Senior Note. the 
Company and any agent of the Conlpany may deem and treat the Person in whose name such 
Senior hots is registered as the absolute owner and Holder of such Senior Note for the purpose 
of receic ing payment of principal of and interest on such Senior Note and none of the Company 
or any agents of the Company shall be affected by notice to the contrary. 

( g )  Subject to compliance with applicable securities laws, the Holder shall be 
permitted to transfer. sell. assign or othenvise dispose of ("Transfer") all or a portion of the 
Purchased Securities or the Warrant Securities at any time, and the Company shall take all steps 
as may be reasonably requested by the Investor to facilitate the Transfer of the Purchased 
Securities and the Warrant Sscuriries; provided that the Investor and its transferees shall use their 
conunercially reasonable efforts not to effect any Transfer of any Purchased Securities or 
Warrant Securities if such transfer bvoulcl require the Company to be subject to the periodic 
reporting requirements of Section 13 or 1 5 ( 4  of the Securitics Exchange Act of 1933 (the 
"Ercha)?ge Acr"). In fi~rthermce of the foregoing, the Company shall provide reasonable 
cooperation to facilitatc any Transfers of the Purchased Securities and the Warrant Securitics. 
including, as is reasonable under the circumstances, by hrnishing such information concerning 
the Company and its business as a proposed transferee may reasonably request (including such 
information as is required by Section 3.5(d)) and making management of the Company 
reasonably available to respond to questions of a proposed transferee in accordance with 
customary practice, subject in 311 cases to the proposed transferee agreeing to a customary 
confidentiality agreement. 



5.10 Replacement of Scn~or  Notes. Upon r c c e p  of evidence reasonably satisfactory 
to the Company of the loss. theft, destruction or mutilation of any Senior Note, and. in the case 
of any such loss, thcfr or destruction, upon delivcry of a bond of indemnity reasonably 
satisfactory to the Company (provided that the Investor or any institutional Holder of a Scnior 
h e  may instead deliver to the Company an indemnity agreement in form and substance 
reasonably satisfactory to the Company). or, in the case of any such mutilation, upon surrender 
and cancellation of the Senior Note, as the case may bc. the Company will issue a new Senior 
Note of like tcnor, in lieu of such lost. stolcn, destroyed or mutilated Senior Note. 

5.1 1 Cancellation. .MI Scnior Notes surrendcred for the purpose of payment, exchange 
or registration of transfer, shall bc surrendered to the Company an3 promptly canceled by it ,  and 
no Senior Notes shall be issued in lieu thereof except as expressly permitted by any of the 
provisions of this Agreement. The Company shall destroy a11 canceled Senior Notes. 

5.12 Reeistration Rights. 

(a) Unless and until the Company becomes sub.ject to the reporting requirements of 
Section 13 or 15(d) of the Exchange Act. the Company shall have no obligation to comply with 
the prov~sions of this Section 5.12 (other than Section S.lZ(b)(iv)-(vi)): pro\ided that the 
Company covenants and agrees that ~t shall comply with this Section 5.12 as soon as practicable 
after the date that it becomes subject to such reporting requirements. 

(b) Registration. 

( i )  Subject to the ternls and conditions of this Agreement. the Company 
covenants and agrees that as promptly as practicable after the date that the Company 
becomes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act 
(and in any event no later than 30 days thereafter). the Company shall (A) prepare and 
tile with the SEC a Shelf Registration Statement cotering all Registrable Securities (or 
othenv~se designate an existing Shelf Registration Statement filed with the SEC to cover 
the Registrable Securities). and. to the extent the Shelf Registration Statement has not 
theretofore been declared effective or is not autonlatically effective upon such filing, the 
Company shall use reasonable best efforts to cause such Shelf Registration Statement to 
bc declared or become effective and to keep such Shelf Registration Statement 
continuously effective and in compliance with the Securitizs Act and usable for resale of 
such Registrable Securities for a period from the date of its initial effectiveness until such 
timc as thcrc are no Registrable Securities remaining (including by refiling such Shelf 
Registration Statement (or a new Shelf Rcgistration Statement) if the initial Shelf 
Registration Statement expires), and (B) prepare an Indenture covcririg the Registrable 
Securities meeting the requirements of the lndenture Act and use its reasonable best 
efforts to cause such Indenture to be qwllfied under the Indenture .Act. Nohvithstmding 
the foregoing. if the Company is not eligible to file a registration statement on Form S - 3 ,  
then the Company shall not be obligated to file a Shelf Registration Statcrnent unless and 
until rcq~~csted to do so in writing by the Investor. 

( i i )  .4ny registration pursuant to Scction 5.1 2(b)(i) shall be effi-cted by means 
of a shelf registration on an appropriate form undcr Rule 415 under the Securities Act ( a  



"Sltrif'Rrgistruriun Srutrmrnr"). If the Investor or any other Holder intends to distribute 
any Registrable Securities by means of an underwritten offering it shall promptly so 
advise thc Company and the Company shall take all reasonable steps to facilitate such 
distribution. includmg the actions required pursuant to Section 5.12(d); provided that the 
Company shall not bc required to facilitate an underwritten offering of Registrable 
Securities unless the expected gross proceeds from such offering exceed ( i )  2% of the 
Purchase Price if such Purchase Price is less than $2 billion and (ii) 5200 million if the 
Purchase Price is equal to or greater than $2 billion. The lead undenvnters in any such 
distribution shall be selected by the Holders of a majority of the Registrablc Securities to 
be distributed; provided that to the extent appropriate and permitted under applicable law, 
such Holders shall cons~der the qualifications of any broker-dealer Affiliate of the 
Company in selecting the lead underwriters in any such distribution. 

(iii) The Company shall not be required to effect a registration (including a 
resalc: of Registrable Securities from an effective Shelf Registration Statement) or an 
underwritten offerins pursuant to Section 5.12!b): (A) with respect to securities that are 
not Registrable Securities: or (B) if the Company has notified the Investor and all other 
Holders that in the good faith judgment of the Board of Directors, it tvould be materially 
detrimental to the Company or its securityholders for such re,vistration or undenvritten 
offering to be effictsd at such time. in which event the Company shall have the right to 
defer such registration for a period of not more than 45 days after receipt of the request of 
the Investor or any other I-[older: pi-ovic1c.d that such right to delay a registration or 
undenvritten offering shall be exercised by the Company (1)  only if the Company has 
rrrnrrally exercised (or is concurrently exercising) sinlilar black-out rights against holders 
L 

of similar securities that have registration rights and (2) not more than three times in any 
12-month period and not more than 90 days in the aggregate in any 12-month period. 

(iv) If during any period when an effective Shelf Registration Statement is not 
available. the Cornpany proposes to register any of its equity securities, other than a 
registration pursuant to Section 5.12(b)(i) or a Special Registration, and the registration 
form to be filed may be used for the registration or qualification for distribution of 
Registrable Securities, the Company will ( A )  give prompt written notice to the Investor 
and all other Holders of its intention to effcct such a registration (but in no event lcss than 
ten days prior to thc anticipatcd filing date) and will include in such registration all 
Registrable Securities with respect to which the Company has receivcd written requests 
for inclusion therein within ten business days after the date of the Company's notice and 
(B) if requested by thc Investor or a Holder, prepare an Indenture meeting the 
requirements of the Indenture Act and use its rcasonable best efforts to cause such 
Indenture to be quslilied under the Indenture .Act (such registration and qualification. a 
"Piggyhack Regisb-ntlon"). Any such person that has made such a written request may 
withdraw its Registrable Securities from such Piggyback Registration by giving written 
notice to the Company and thc n~anag~ng  underwriter. if any, on or before the fifth ( 5 I h )  
business day prior to the planned effective date of such Piggyback Registration. The 
Company may terminate or withdraw any rcgistralion under this Section S.IZ(b)(iv) prior 
to the effectiveness of such registration or qualification. whether or not Investor or any 
other Holders have elected to include Registrable Securities in such registration. 



(v) If thc registration referred to in Section 5.12(b)(iv) is proposed to be 
undenv~itten, the Company will so advisc Investor and all othcr Holders as a part of the 
written notice given pursuant to Section 5.12(b)(iv). I n  such event, the right of Investor 
and all other Holders to registration pursuant to Section 5.12(b) will be conditioned upon 
such persons' participation in such undenvritmg and the inclusion of such pcrsan's 
Rzgistmble Securities in the underwriting if such securities are of the sane class of 
securities as the securities to be offctred In the undenvritten offering, and each such 
person will (together with the Company and the other persons distributing their securities 
t l~ough  such underwriting) enter into an underwriting agreement in customaq form Q ith 
the underwriter or underwriters selected for such underwriting by the Company; provided 
that the b e s t o r  (as opposed to other Holders) shall not be required to indemnify any 
person in connection with any registration. If any participating person disapproves of the 
tenns of the underwriting. such person may elect to withdraw therefrom by written notice 
to the Company, the managing underwriters and the Investor (if the Investor is 
participating in the underwriting). 

(vi) If either (x) the Company grants "piggyback" registration rights to one or 
more thud parties to include their securities in an undenvritten offering under the Shelf 
Registration Statement pursuant to Section j.la(b)(ii) or (y) a Piggyback Registration 
under Section 5.12(b)(iv) relates to an undem-ritten ofkring on behalf of the Company, 
and in either case the managing underwriters a d v m  the Company that in their reasonable 
opinion the number of securities requested to bc included in such offering exceeds the 
number which can be sold without adversely affecting the marketability of such offering 
(including an adverse effect on the per security offering price). the Company will include 
in such offering only such number of securities that in the reasonable opinion of such 
managing undcrwritm can be sold without adversely affecting the marketability of the 
offering (including an adverse effect on the per security offering price). which securities 
will be so included in the following order of priority: (A) first, in the case of a Piggyback 
Registration under Section j.l?(b)(iv), the securities the Company proposes to sell. (B) 
thcn thc Registrable Securities of the Investor and all othcr Holders who have requestcd 
inclusion of Registrable Securities pursuant to Section 5.12(b)(ii) or Section 5.12(b)(iv). 
as applicable. pro rata on the basis of the agpegate number of such securities owned by 
each such person and (C) lastly, any other securities of the Company that have been 
requested to be so included. subject to the tcrms of this Agreement: provided, however, 
that if the Company has, prior to the Signing Date, entered into an agreement with respect 
to its securities that is inconsistent with the order of priority contemplated hereby then it  
shall apply the order of priority in such contlicting agreement to the estent that it would 
otherwise result in a breach under such agreement. 

(c) Expenses of Registration. 411 Registration Expenses incurred in connection with 
any registration. qualification or compliance hereunder shall be borne by the Company. All 
Selling Expenses incurred in connection \vith any registrations hereunder shall be borne by the 
holders of the securities so registered pro rata on the basis of the aggregate offering or sale price 
of the securities so registered. 

(d) Obligations of the Cornuanv. Whenever required to effect the registration of any 
Rqistrable Securities or facilitate the distribution of Registrable Securities pursuant to an 



effective Shelf Registration Statement, the Company shall, as expeditiously as reasonably 
practicable: 

( i )  Prepare and tilc with rhc SEC: ( A )  a prospectus supplement or post- 
effective amendment with respect to a proposed offcring of Registrable Securities 
pursuant to an effective registration statement, subject to Section 5.12(6). keep such 
registration statement effecrive and keep such prospectus supplement current until the 
securities described therein arc no longer Registrable Securities; and ( B )  an Indenture for 
qualification under the Indenture -4ct. 

(ii) Prepare and file with the SEC such amendments and supplements: (A) to 
the applicable registration statement and the prospectus or prospectus supplement used in 
connection with such registration statement as may be necessary to comply with the 
provisions of the Securities Act: and (B) to the Indenture, with respect to the disposition 
of a11 securities covered by such registration statement and Indenture. 

(iii) Furnish to the Holders and any underwriters such number of copies of the 
applicable registration statement and each such amendment and supplement thereto 
(including in each case all exhibits) and of a prospectus, includiny a preliminary 
prospectus. in conformity with the requirements of the Securities Act, the Indenture and 
such other documents as they may reasonably request in order to facilitate the disposition 
of Registrable Securities ouned or to be distributed by them. 

(iv) Use its reasonable best efforts to register and qualify thc securities covered 
by such registration statement under such other securities or Blue Sky laws of such 
juris&ctions as shall be reasonably requested by the Holders or any managing 
undenvriter(s). to keep such registration or qualification in efkct  for so long as such 
registration statement remains in eEect. and to take any other action which may be 
reasonably necessary to enable such seller to consummate the disposition in such 
jurisdictions of the securities owned by such Holder: proviried that the Company shall not 
be required in connection therewith or as a condition thereto to quali@ to do business or 
to file a general consent to service of process in any such states or jurisdictions. 

(v) Noti@ each Holder of Registrable Securities at any time when a 
prospectus relating thereto is required to be delivered under the Securities Act of the 
happening of any event as a result of which the  applicable prospectus, as then in effect, 
includes an untrue statement of a material fact or omits to state a material fact required to 
be stated therein or necessary to make the statements therein not misleading in light of 
the circumstances then existing. 

(vi) Give written notice to the Holders: 

(.4) when any registration statement or Indenture filed pursuant to 
Section 5.12(a) or any amendment thereto has been filed with the SEC (except for 
any amendment effected by the filing of a document with the SEC pursuant to the 
Exchange Act) and when such registration statement or any post-effective 
amendment thereto has become effective; 



( B )  of any request by the SEC for amendments or supplcn~unts to any 
rcgistr:uion stntemcnt or the prospectus includcd thcrcin, or the Indenture or for 
additional information; 

( C )  of the issuance by the SEC of  any stop ordcr suspending the 
effectiveness of any registration statemcnt or the initiation of any proceedings for 
that purposc: 

( D )  of the receipt by the Company or its legal counsel of any 
notitication with respect to the suspcnsion of thc qualification of the applicable 
Rcgisrrable Securities for sale in any jurisdiction or the initiation or threatening of 
any proceeding for such purpose; 

(E) of the happening of any event that requires the Con~pany to make 
changes in any effective registration statement or the prospectus related to the 
registration statement or to the Indenture in order to make the statements therein 
not nusleading (which notice shall be accompanied by an instruction to suspend 
the use of the prospectus until the requisite changes have been madc); and 

(F )  if at any timc the representations and warranties of the Company 
contained in any undenvriting agreement contemplated by Section 5.12(d)(x) 
cease to be true and correct. 

(vii) IJse its reasonable best efforts to prevent the issu;~ncc o r  obtain the 
withdrawal of any order suspending the effectiveness of any registration statement 
referred to in Section 5.12(d)(vi)(C) at the earliest practicable time. 

(viii) Upon the occurrence of any event contemplated by Section 5.12(d)(v) or 
j,l?(d)(vi)(E), pron~ptly prepare a post-effective amendment to such registration 
statement or a supplement to the relatcd prospectus or the Indenture or file any other 
rcquircd document so that, as thereafter delivered to the Holders and any undem.riters. 
the prospechls or the Indenture will not contain an untrue statement of a material fact or 
omit to state any material fact necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading. If the Company notifies the 
Holders in accordance with Section 5.12(.d)(vi)(E) to suspend the usc of the prospectus 
until the requisite changes to the prospectus or the Indenture have bcen made, then the 
Holders and any undenniters shall suspend use of such prospectus and use their 
reasonable best efforts to return to the Company all copies of such prospectus (at the 
Company's expense) other than permanent file copies then in such Holders' or 
underwriters' possession. The total numbcr of days that any such suspcnsion may be in 
effect in any 12-month period shall not exceed 90 days. 

( i u )  Use reasonable best efforts to procure the cooperation of the Company's 
transfer agent in settling any offering or sale of Registrable Securities. including with 
respect to the transfer of physical certificates into book-cntry form in accordance with 
any procedures reasonably requested by the Holders or any managing undcrwritc.r(s). 



(x )  If an underwritten offering is requested pursuant to Section 5.12(b)(iij, 
entcr into an unclcnvriting agreement in customary form, scope and substance ant1 take all 
such other actions reasonably requested by the Holders of a nlajority of thc Registrable 
Securities bcinp sold in connection therewith or by the managing underwriter(s), if any, 
to expditc or facilitate thu undenvritten disposition of such Registrable Securities, and in 
connection therewith in any undenvritten offering (including making members of 
management and executives of the Company available to participate in "road shows", 
similar sales events and other marketing activities), ( A )  make such representations and 
warranties to the Holders that are selling securityholders and the managing 
undew~iter(s), if any, with respect to the business of the Company and irs subsidiaries. 
and the Shelf Registration Statement, prospectus and documents. if any, incorporated or 
deemed to be incorporated by reference therein. in each case, in customary form, 
substance and scope, and, if true, confirm the same if and when requested, (B)  use its 
reasonable best efforts to furnish the underwriters with opinions of counsel to the 
Company, addressed to the managins undenvriter(s), if any, covering the matters 
customarily covered in such opinions requested in underwritten offerings, (C) use its 
reasonable best effbrts to obtain "cold comfort'' lettcrs from the independent certified 
public accountants of the Company (and, if necessary, any other independent certified 
public accountants of any business acquired by the Company for which financial 
statements and financial data are included in the Shelf Rcgistration Statement) who have 
certified the financial statements included in such Shelf Registration Statement, 
addressed to each of the managing underwriter(s). if any. such lctters to be in customary 
form and covering matters of the type customarily covered in "cold comfort" letters, (D) 
if an undenvriting agreement is entered into, the same shall contain indenmificntion 
provisions and procedures custoniaty in undenvritten offerings (provided that the 
investor shall not be obligated to provide any indemnity), and (E) deliver such documents 
and ccrtiticates as may be reasonably requested by the Molders of a majority of the 
Registrable Securities being sold in connection therewith. their counsel and the managing 
undenvriter(s), if any, to evidence the continued validity of thc representations and 
warranties made pursuant to clause ( i )  above and to evidence compliance with any 
customary conditions contained in the undenvriting agreement or other agreement 
entered into by the Company. 

(xi) blake available for inspection by a representative of selling Holders. the 
managing undemriterts), if any. and any attorneys or accountants retained by such 
I-lolders or managing undem-ritercs). at the offices where normally kept. during 
reasonablc business hours, financial and other records, pertinent corporate docun~ents and 
properties of the Company. and cause the officers, directors and employees of the 
Company to supply all information in each case reasonably requested (and of thc type 
custoniarily provided in connection with due diligence conductcd in connection with a 
registered public offering of securities) by any such representative, managing 
uncienvritcr(s), attonley or accountant in connection with such Shelf Registration 
Statement. 

(xii) IJse reasonable best efforts to cause all such Registrable Securities to bc 
listed on each national sccuritics exchange on which similar sccuritics issued by the 
Company are then listed or, if no similar securities issued by the Company are then listed 



on any national securit~es exchange, use its reasonable best efforts to cause a11 such 
Registrable Securities to be listed on such securities exchange as the Investor may 
desipate. 

(xiii) If requested by Holders of a majority of the Registrable Securities being 
registered an3/or sold in connection therewith. or the managing underwriter(s), if any, 
promptly include in 3 prospectus supplement or amendment such information as the 
Holders of a majority of the Registrable Sccunties being registered and/or sold in 
connection therewith or managing undenvriter(s), if any, may reasonably request in order 
to perm~t the intended method of distribution of such securities and make all required 
filings of such prospectus supplement or such amendment as soon as practicable afrer the 
Company has received such request. 

(xiv) Timely provide to its securityholders earning statements satisfying the 
provisions of Section I I ( a )  of the Securities Act and Rule 158 thereunder. 

( 2 )  Susuension of Sales. Upon receipt of written notice from the Company that a 
registration statement. prospectus or prospectus supplement, or Indenture contains or may 
contain an untrue statement of a material fact or omits or may omit to state a material fact 
required to bc stated therein or necessary to make the statements therein not misleading or that 
circumstances exist that make inadvisable usc of such registration statement, prospectus or 
prospectus supplement, or Indenture. the Investor and each Holder of Registrable Securities shall 
forthwith discontinue disposition of Registrable Securities until the Investor andor Holder has 
received copies of a supplemented or amended prospectus or prospectus supplement, or 
Indenture. or until the Investor andlor such Holder is advised in writing by the Company that the 
use of the prospectus and, if applicable, prospectus supplen~ent or Indenture may be resumed, 
and. if so directed by the Company, the Investor and/or such Holder shall deliver to the Company 
(at the Company's expense) all copies. other than permanent file copics then in the Investor 
andlor such Holder's possession. of the prospectus and, if applicable, prospectus supplement or 
Indenturc covering such Registrable Securities current at thc time of receipt of such notice. The 
total number of days that any such suspension may be in effect in any 12-month period shall not 
exceed 90 days. 

(f) Termination of Registration Rights. A Holder's registration rights as to any 
securities held by such Holder (and its Affiliates. partners, members and former members) shall 
not bc available unless such securities are Registrable Securities. 

(2) Furnishing Information. 

( i )  Neither the Investor nor any Holder shall use any free writing prospectus 
(as defined in Rule 405) in connection with thc sale of Registrable Securities without the 
prior written consent of the Companv. 

( i i )  It shall be a condition precedent to the obligations of the Company to take 
any action pursuant to Section 5.12(d) that Investor and/or thc selling Holders and the 
undenvriters, if any, shall furnish to the Company such information regarding 
themselves. the Registrable Securities held by then1 and the intended method of 



disposition of such securities as shall be required to effect the registered offering of their 
Registrable Securities. 

(h)  Indemnification. 

(i) The Company agrees to indemnify each Holder and, if a Holder is a 
person other than an individual. such Holder's officers. directors, employees, agents, 
representatives and Affiliates. and each Person. if any, that controls a Holder within the 
meaning of the Securities Act (,each. an "lnJminitee"), against any and all losscs, claims, 
damages. actions, liabilities, costs and cxpenses (including reasonablc fees, expenses and 
disbursements of attorneys and other professionals incurred in connection with 
investigating, defending, settling, compronlising or paying any such losses, claims, 
damages, actions, liabilities, costs and expenses), joint or scveral, arising out of or based 
upon any untrue statement or alleged untrue statement of material fact contained in any 
registration statement, including any preliminary prospectus or f i a l  prospectus contained 
therein or any amendments or supplements thereto or any documents incorporated therein 
by reference or contained in any free writing prospectus (as such term is defined in Rule 
405) or contained in any Indenture, prepared by the Company or authorized by it in 
writing for use by such Holder (or any amendment or supplement thereto); or any 
omission to state therein a material fact required to be stated therein or necessary to make 
the statements therein. in light of the circumstmces under which they were made, not 
misleading; provided. that the Company shall not be liable to such Indemnitee in any 
such case to the extent that any such loss. claim. damage, liability (or action or 
proceeding in respect thcrcol) or expense arises out of or is based upon (A) an untrue 
statement or omission made in such registration statement, including any such 
preliminary prospectus or tinal prospectus contained therein or any such amendments or 
supplements thereto or contained in any free writing prospectus (as such term is defined 
in Rule 405) or contained in any Indenture, prepared by the Company or authorized by it 
in writing for use by such Holdcr (or any amendment or supplement thereto), in reliance 
upon and in confornlity with information regarding such Tndernnitee or its plan of 
distribution or ownership interests which was furnished in writing to the Company by 
such lndenmitee for use in connection with such registration statement, including any 
such preliminary prospectus or final prospectus contained therein or any such 
amendments or supplements thereto, or any Indenture or (B) offers or sales effected by 
or on behalf of such Indemnitee "by means of' (as defined in Rule l59Aj a "free writing 
prospectus" (as defined in Rule 405) that was not authorized in writing by the Company. 

(ii) If the indemnification provided for in Section j.IZ(h)(i) is unavailable to 
an Tndernnitee with respect to any losses, claims, damages, actions, liabilities, costs or 
expenses referred to therein or is insufficient to hold the Indemnitee harmless as 
contcmplated therein, then the Company, in lieu of indemniFying such Indemnitee, shall 
contribute to the amount paid or payable by such Indernnitee as a result of such losses. 
claims, damages, actions, liabilities. costs or expenses in such proportion as is appropriate 
to reflect the relative fault of the Indenmitee. on the one hand, and the Company. on the 
other hand. in connection with the statements or omissions which resulted in such losses, 
claims. damages. actions, liabilities, costs or expenses as well as any other relevant 
equitable considerations. The d a t i v e  fault of the Con~pany. on the one hand, and of the 



Indemnitee, on the other hand. shall be determined by reference to, a m o q  other factors, 
whether thc untrue statement of a material fact or omission to state a material fact relates 
to info~mation supplied by the Company or by the Indemnitee and the parties' relative 
intent, knowledge, access to information and opportunity to correct or prevent such 
statement or omission; the Company and each I-Ioldrsr agree that it would not be just and 
equitable if contribution pursuant to this Section 5.1Z(h)( ii) were deterrmned by pro I-uru 
allocation or by any other method of allocation that does not take account of the equitable 
considerations referred to in Section 5.12( h)( i). No Lndenmitee guilty of fraudulent 
misrepresentation (within the meaning of Section 1 l ( f )  of the Securities Act) shall be 
entit!ed to contribution from the Company if the Company was not guilty of such 
fraudulent misrepresentation. 

(i) Assienment of Reaistration Rights. The rights of the Lnvestor to registration of 
Regstrable Securities pursuant to Section 5.12(b) may be assi-med by the Investor to a transferee 
or assignee of Registrable Szcurities with a face value or, in the case of the Warmnt, the face 
value of the underlying Warrant Securities. no less than an amount equal to (i) 2% of the 
Purchase Price if such Purchase Price is less than 52 billion and ( i i )  $200 million if the Purchase 
Price is equal to or greater than $2 bdlion: provided. however. thc transferor shall, within ten 
days after such transfer, furnish to the Company writtcn notice of the name and address of such 
transferee or assignee and the number and type of Registrable Securities that are being assigned. 

(j) Clear Market. With respect to any underwritten offering of Kegist~able Securities 
by the Investor or other Holders pursuant to rhls Section 5.12, the Company agrees not to effect 
(other than pursuant to such registration or pursuant to a Special Registration) any public sale or 
distribution, or to file any Shelf Registration Statement (other than such registration or a Special 
Registration) covering any subordinated debenhues or equity securities of the Company or any 
securities convertible into or exchangeable or exercisable for subordinated debentures or equity 
securities of the Company. during the period not to exceed ten days prior and 60 days following 
the effective date of such offering or such longer period up to 90 days as may be requested by the 
managing undenvriter for such undenwitten offering. The Company also agrees to cause such of 
its directors and senior executive ofticers to execute and deliver customary lock-up agreements 
in such fonn and for such time period up to 30 days as may be requested by the managing 
undenvriter. "Specid Registrnrion" means the registration of (A) equity securities andlor 
options or other rights in respect thereof solely registered on Foim S-4 or Form S-8 (or successor 
form) or (B) shares of equity securities andior options or other rights in respect thereof to be 
offered to directors, members of management, employees. consultants, customers, lenders or 
vendors of the Company or Company Subsidiaries or in connection with dividend reinvestment 
plans. 

( k )  Rule 144; Rule 144.4. Kith a view to making available to the Investor and 
Holders the benefits of certain rules and regulations of the SEC which may perrnit the sale of the 
Registrable Securities to the public without registration. the Company agrees to use its 
reasonable best efforts to: 

( i )  make and keep public information available. as those terms are understood 
and dzfined in Rulc I44(c)( 1 ) or any similar or analogous rule promulgated under the 
Securities Act, at all times after the Signing Date: 



(ii) (A)  file with rhe SEC, in a tinlely ummer, all reports and other documents 
required of the Company under the Exchange Act. and ( R )  if at any time the Company is 
not rcquircd to file such reports, make available, upon the request of any Holder. such 
information necessary to permt sales pursuant to Rule 143A (including the information 
required by Rule I-UA(d)(J) under the Securities Act); 

(h i )  so long as the Investor or a Holder owns any Registrable Securities. 
hmish to the Investor or such Holder forthwith upon request: a written statement by the 
Company as to its compliance with the reporting rcquiremcnts of Rule 134 under the 
Securities Act, and of the Exchange Act; a copy of the most recent annual or quarterly 
report of the Company: and such other reports and documents as the Investor or Holder 
may reasonably request in availing itself of any rule or regulation of the SEC allowing it 
to sell m y  such securities to the public without re&ration; and 

(i t . )  take such fi~rthcr action as any Holder may reasonably request, all to the 
estent required from time to time to enable such Holder to sell Registrable Securities 
without registration under the Securities Act. 

( I )  Deiinitions. A 3  used in this Section 5.12, the following terms shall have the 
following respective meanings: 

(i) "Holtler" for purposes of this Section 5.12, means the Investor and any 
other Holdcr of Registrable Securities to whom the rcgistration rights conferred by this 
Agreement have been transferred in compliance with Section 5.12(h) hereof. 

(ii) "Holders ' Couiuel" means one counsel for the selling Holders chosen by 
Holders holding a majority interest in the Registrable Securities being registered. 

(iii) "Register," "registered," and -'re,oistnztion" shall refer to a registration 
effected by preparing and (A) filing a rcgistration statclncnt or amendment thereto in 
compliance with the Securities Act and applicable rules and regulations thereunder, and 
the declaration or ordering of effectiveness of such registration statement or amendment 
thereto or (B) filing a prospectus andor prospectus supplement in respect of an 
appropriate effective registration statement on Form S-3. 

(iv) "Regisrr-able Securities" means ( A )  all Senior Notes, (B) the N'arrant 
(subjxt to Section 5.13(q)) and (C)  any securities issued or issuable directly or indirectly 
with respect to the securities referred to in the foregoing clauses (A)  or (B) by way of 
conversion, exercise or exchange thereof, or in connection with a combination. 
recapitalization. reclassification, merger, amalgamation. arrangement. consolidation or 
othcr reorganization, provided that, once issued. such securities will not be Registrable 
Securities when ( 1 ) they are sold pursuant to an effective registration statement under the 
Sscurities Act. ( 2 )  except as provided below in Section 5.12(p), they may be sold 
pursuant to Rule 141 without limitation thereunder on volume or manner of sale. (3) thzy 
shall have ceased to be outstanding or (-I) thcy have been sold in a private transaction in 
which thc transferor's rights under this Agreetnent are not assigned to the transferee of 



the securities. KO Registrable Securities may be registered under more than one 
registration statement at any one time. 

(v) "Registri~tion Expenses" mean all expcnses incurred by the Company in 
effecting any rcgisnation pursuant to this Agreement (whether or not any registration or 
prospectus bccomes effective or final) or otherwise complying with its obligations under 
this Section 5.12, including all registration, filing and listing fees, printing expenses, fees 
and disbursements of counsel for the Company. blue sky fees and expenses, expenses 
incurred in connection with any "road show". the reasonable fees and disbursements of 
Holders' Counsel. and expenses of the Company's independent accountants in 
c o ~ c c t i o n  with any regular or special reviews or audits incident to or required by any 
such registration, but shall not include Selling Expenses. 

(vi) "Rrrle Id-l", "Rrdr 144.4". "Rule 155"),-1", ''Rule 405" and "Rule 4 l j "  mean, 
in each case, such rule promulgated under the Securities Act (or any successor provision), 
as the same shall be amended from time to time. 

(vii) "Selling Expemes" mean all discounts. selling commissions and security 
transfer tases applicable to the sale of Registrable Securities and fees and disbursements 
of counsel for any Holder (other than the fees and disbursements of Holders' Counsel 
included in Registration Expenses). 

(m) Forfeiture of Rights. At any time. any holder of Securities (including any I-lolder) 
may elect to forfeit its rights set forth in this Section 5.12 from that date forward:pt-ovi&d. that a 
Holder forfeiting such rights shall nonetheless be entitled to participate under Section 5.12(b)!iv) 
- (vi) m any Pending Underwritten Offering to the same extent that such Holder would have 
been entitled to if the holder had not withdrawn: and pr-o~idrJ,$crrher. that no such forfeiture 
shall terminate a Holder's rights or obligations under Section 5.12(g) with respect to any prior 
registration or Pending Undenvritten Offering. "Pending ChiJemritter7 Ofwing" means, with 
respect to any Holder forfeiting its rights pursuant to this Section 5.12(m), any underwritten 
offering of Registrable Securities in which such Holder has advised the Con~pany of its intent to 
register its Registrable Securities either pursuant to Section 5.1 2(b)(ii) or 5.12(b)(iv) prior to the 
date of such Molder's forfeiture. 

(11) Specific Performance. The parties hereto acknowlcdge that there would be no 
adequate rcmedy at law if the Company fails to perform any of its obligations under this Section 
5.12 and that the Investor and the Holders from time to time may be irreparably hamled by anv 
such failurc: and accordingly agree that the Investor and such Holders, in addition to any other 
rcmedy to which they may be entitled at law or in cquity, to the fullest extent permitted and 
enforceable under applicable law shall be entitled to cornpel specific performance of the 
obligations of the Company under this Szction 5.12 in accordance with the terms and conditions 
of this Szction 5.12. 

(0)  No Inconsistent Aueements. The Company shall not. on or after the Signing 
Date, cntcr into any agreement with rcspect to its securities that may impair the rights granted to 
the Investor and the Holders under this Section 5.12 or that otherwise conflicts with the 
provisions hereof in any manner that may impair the rights granted to the Investor and the 



Holders undcr this Section 5.12. In the event the Company has, pnor to the Signing Date, 
entered into any agreenicnt with respect to its securities that is inconsistent with the rights 
granted to thc Investor and the Holders under t h ~ s  Section 5.12 (including agreements that are 
inconsistent with the order of priority contemplated by Section 5.12(b)(vi)) or that may otherwise 
conflict with the provisions hereof. the Company shall use its reasonable best efforts to amend 
such agreements to cnsurc they are consistent with the provisions of this Section 5.12. 

(p) C'crtain Offerings by the Investor. In the case of any securities held by the 
Investor that cease to be Registrable Securities solely by reason of clause (2)  in the definition of 
"Reysmble Securities," the provisions of Sections S.I2(b)(ii), clauses (iv). (ix) and (x)-(xii) of 
Section 5. l '(d). Section 5.1 Z(h) and Section 5.12Cj) shall continue to apply until such securities 
otherwise cease to be Registrable Securities. In any such case. an "underwritten" orering or 
other disposition shall include any distribution of such securities on behalf of the Investor by one 
or more brokcr-dealers. an "underwriting agecment" shall include any purchase agreement 
entered into by such broker-dealers. and any "registration statement" or "prospectus" shall 
include any offering document approved by the Company and used in cc>nnrction with such 
distribution. 

(q) Registered Sales of the Warrant. The Holders agree to sell the FVarrant or any 
portion thercof under the Shelf Registration Statement only beginning 30 days after notifying the 
Company of ~iny such sale. during which 30-day period the Investor and all Holders of the 
Warrant shnll take reasonable steps to agree to revisions to the Warrant to pcnnit a public 
distribution of the Warrant, including entering into a warrant agreement and appointing a warrant 
agent. 

5. I3 Depositorv Senior Notes. Upon request by the Investor at any time following the 
Closing D:w the Company shall promptly enter into a depositary arrangement. pursuant to 
customary agreements reasonably satisfactory to the Investor and with a depositary reasonably 
acceptable to the Investor, pursuant to which the Senior Notes may be deposited. 

5.13 Restriction on Dividends and Re~urchases. 

(a) To the extent the Company is a validly electing S corporation within the meaning 
of Sections 1361 and 1362 of the Code for any portion of a designated year. Investor consent 
shall not be required for the payment to the shareholders of any Allowable Tax Distribution. For 
purposes of this Agreement. the term "'Allowable Tar Distribution" means dividends which are 
distributed to the shareholders of the Company to cover Federal and Statc income tax liabilities 
of each such shareholder ernanating From the Company and Company Subsidiaries. attributed to 
such liabilities arising in a desipated calendar year and paid no later than April 15 following the 
end of such year, and that are no greater in amount than the product of ( a )  the taxable income (as 
such tern1 is uscd in Section 1363(b) of the Code. but including all items of income, gain, loss 
and deduction required to bc separately stated under Section 1366(a)(1 )(A) of the Code) of the 
Company for such year, cirlics (b) the total of (1) the highest marginal personal Federal income 
tax rate (the ' ' F C d ~ ~ r ~ ~ I  Rl~te'') in effect on December 3 1 of such year plus (2 )  the highest marginal 
personal Stact. income tax rate (the "State Rare'') of any shareholder of the Company in effect on 
such December 3 1 :  if the Company is not an S Corporation within thc mcaning of Sect~ons 
1361 and 1362 of the Code during all of such year, then the Allowable Tax Distribution for such 



year shall be prorated in accordance with the proration of the Company's taxable income 
between the period when it was an S corporation and when it was not. For purposes of 
determining the Federal and State income tax liabilities of each shareholder of the Company, it 
shall be assumed that all shareholders shall be able to deduct for Tax purposes all deductions to 
which the Company is entitled. reyardless of whether such shareholder is able to utilize such 
deductions in any Tax year. The Investor (and subsequent Holders who purchase the Purchased 
Securities or the Warrant Securities) shall have the right to challenge the amount of the proposed 
Allowable Tax Distributions to the extent it is bellwed such Allowable Tax Distributions exceed 
the amount necessary for the Company shareholders to pay their allocable share of income 
Taxzs. No later than the earlier of ( i) l5 days prior to the Allowable Tax Distribution, and (ii) 
February 28 following the year end of each year that the Investor holds any of the Senior Xotes, 
a duly authorized Senior Executive Officer of the Company shall certib as to the Federal Rate 
and the State Rate. 

(b) In addition to Allowable Tax Distributions, the Company may pay, on an annual 
basis consistent with past practice, dividends in the amount of the "Additionul Dividmds" per 
share as set forth in Schedule B. The consent of the Investor shall be required for any increase in 
such Additional Dividends paid on an annud basis by the Company prior to the earlier of (x) the 
third anniversary of the Closing Date and (y) the date on which all of the Senior Notes have been 
redeemed in wholc or thc Investor has transferred all of the Senior Notes to unaffiliated third 
parties. which for this purpose does not include a securitization vehicle or investment pool in 
which the Investor is an initial sponsor or participant so long as the Investor has an economic 
interest in such vehlcle or pool ("Third Parties"). 

( c )  During the period beginning on the third anniversary of the Closing Date and 
ending on the earlier of (i) the tenth anniversary of the Closing Date and (ii) the date on which all 
of the Scnior Notes have been paid in full or the Investor has transferred all of thc Scnior Notes 
to Third Parties, neither the Company nor any Company Subsidiary shall, without the consent of 
the Investor, pay an Additional Dividend on any shares of Common Stock or capital stock or 
other equity securities of any kind of the Company at a per annun1 rate per share that is greater 
than 103% of the Additional Dividends per share for the immediately prior year. 

(d) Prior to the earlier of (x) the tenth anniversary of the Closing Date and (y) the date 
on which all of the Senior Notes have been paid in full or the Invcstor has transferred all of the 
Senior Notes to Third Parties. neither the Company nor any Company Subsidiary shall. without 
the consent of the Investor, redeem. purchase or acquire any shares of Common Stock or other 
capital stock or other equity securities of any kind of the Company or any Company Subsidiary. 
or any trust preferred securities issued by the Company or any Affiliate of the Company. other 
than (i) in connection with the administration of any employee benefit plan in the ordinary 
course of business and consistent with past practice or relevant income tax laws, ( i i )  the 
acquisition by the Cotnpany or any of the Company Subsidiaries of record ownership in 
Common Stock for the beneficial ownership of any other persons (other than the Company or 
any other Company Subd ia ry ) ,  including as trustees or custodians, (iii) the exchange or 
conversion of Comrnon Stock for or into other Cornnlon Stock or of trust preferred securitieb for 
or into other trust preferred securities (with the same or lesser aggregate liquidation amount and 
on substantially similar tenns) or Common Stock, in each casc set forth in this clause (iii). solely 
to the extent required pursuant to bmding contractual agreements entered into prior to the 



Sipning Date or any subsequent agreement for the accelerated exercise, settlement or exchange 
thereof for Co~ntnon Stuck (clauses ( i )  and (ii). collectively, the "P~wvittrcl Rrprc~ l~me.~ ' ' ) .  (iv) 
redemptions of securitics held by the Company or anv wholly-awned Cc)nipany Subsidiary or (v) 
redemptions. purchases or other acquisitions of capital stock or othctr equity securitics of any 
kind of any Company Subsidiary required pursuant to binding contractual a, ( w ~ m e n t s  entered 
into prior to January 15, 2009. 

(e) Until such time as the Investor ceases to own any Senior Ko~L's, the Company 
shall not repurchase any Senior Notes from any Holder thereof, whether by means of open 
market purchase, negotiated nansaction, or otherwise, unless ~t offers to repurchase a ratable 
portion of the Scnior Notes then held by the Investor on the same terms and conditions. 

(f) Yotwithstandiny anything contained in this Section 5.14, during the period 
beginning on the tenth anniversary of the Closing and ending on the date on which all of the 
Senior Notes have been paid in full or repurchased in whole. neither thc Company nor any 
Company Subsidiary shall, without the consent of the Investor. (i) declare or pay any dividend 
(including any Allowable Tax Distribution or Additional Dividends) or make any distribution on 
Common Stock or capital stock or othcr q u i t y  securities of any kind of the Company or any 
Company Subsidiary; or (ii) redeem. purchase or acquire any shares of Common Stock or other 
capital stock or other equity scc~uities of any lund of the Company or any Con~pany Subsidiary. 
or any trust prckrred securities issued by the Company or any Affiliate ofthe Company. 

(g) Notcvilhstanding anything contained in this Section 5.14. without the consent of 
the Investor and for so long as the Purchased Securities or Warrant Securities are outstanding, 
no d ~ t  idcnds may be declared or paid (including any Allowable Tax Distribution or Add~tional 
Div~dends) on any shares of Conmon Stock or capital stock or other equity securities of any 
kind of the Company or any Company Subsidiary or trust preferred securities issued by the 
Company or any Aftiliate of the Company. nor may the Company or any Company Subsidiary 
purchase, redeem or acquire any shares of Common Stock or capital stock or other equity 
securities of any kmd or trust preferred sccuritics unless all accrued and unpaid Interest 
(including Dekrrcd Interest) for all past interest periods on the Senior Notes is paid in full. 

( 3 )  The Senior Notes at the time outstanding may be redeemed by the Company at its 
option. subject to the approval of the Appropriate Federal Banking Agency. in whole or in part 
and subject to Section 5.15(e). at any time and from time to time, out of funds legally available 
therefor, upon notice given as provided in Section 5.15(d) below, on any Interest Payment Date 
(the "Redmprion Date") at a redemption price equal to the sum of ( i)  100% of the principal 
amount thercof bcing called for rdcmprion. provided that such amount shall not be less than 
25% of thc outstanding principal amount of Senior Notes and (ii) any accrued and unpaid interest 
(including Defel-red Interest). 

(b )  Thc redemption price for any Senior Notes shall be payable on thc Redemption 
Date to the Iiolder of such Senior Notes against surrender thereof to thc Company or its agent. 
Interest shall be pdid at the then applicsble Intcrest Ratc from thc clatc of tlic last lnlerest 
Paynicnt Date up to but not including the Redemption Date. 



(c) No Sinking Fund. The Senior Notes will not be subject to any mandatory 
rcdzmption, sinking fund or other similar provisions. Holders of Scnior Notes will have no right 
to require redemption or repurchase of any of the Senior Notes. 

(d) Notice of Redemption. Notice of redemption of the Senior Notes shall bc given by 
first class mail, postage prepatd. addressed to the Holders of record of the Senior Notes to be 
redeemed at their respective last addresses '~ppcaring on the Senior Note Register. Such mailmg 
shall be at least 30 days and not more than 60 days before the Redemption Date. Any notice 
mailed as provided in this Subsection shall be conclusively presumed to have been duly glven. 
whether or nor the Holder receives such notice, but fa~lure duly to give such notice by mail. or 
any defect In such notice or in the malling thereof to any Holder of Senior Notes designated for 
rdemptlon shall not affect the validity of the proceedings for the redemption of any other Senior 
Notes. Notwithstanding the foregoing, ~f Senior Kotes are issued in book-entry form through 
The Depository Tnlst Company or any other similar facility. noticc of redemption may be given 
to the Molders of Senior Notes at such t1mc and in any manner permitted by such facility. E a ~ h  
notice of redcrnption given to a I-lolder shall state: (1) the Redemption Date; (2)  the amount of 
Senior Notes to be redeemed by such Holder; (3)  the redemption price; and (4) the place or 
places where such Senior Notes are to be surrendered for payment of the redemption pnce. 

re) Partial Redemption. The Company may redeem less than all of the outstandin,o 
Senior Notes, provided that the amount called for redemption at any time is not less than 25% of 
the amounr of the outstanding principal amount of the Senior Notes. In case of any redemption 
of less than all of the Senior Notes at the time outstanding, the Company shall redeem the Scnior 
Subordinated Securities in full prior to redeeming any of the Warrant Securities. Subject to the 
provisions hereof, thc Board of Directors or a duly authorized cornmit~ee thereof shall have h l l  
power and authority to prescribe the terms and conditions upon which Senior Notes shall be 
redeemed from time to time. If less than the full aggregate principal amount of any Senior Note 
is redeemed, the Company shall issue a new Senior Note in the unredecmed aggregate principal 
amount thereof without charge to the Holder thereof. Senior Notes may be redeemed in part 
only on a pro rata basis and only in minimum denominations of S1,000 and integral multiples 
thereof. 

( f )  Effectivcness of Redemption. If notice of redemption has been duly given and if 
on or before the Redemption Datc specified in the notice all funds necessary for the redemption 
have been deposited by the Company, in trust for the pro m t n  benefit of the Holders of the 
Senior Notes called for redemption, m,ith a bank or trust company doing business in the Borough 
of hlanhattan. The City of New York, and having a capital and surplus of at least S500 million 
and selected by the Board of Dtrectors, so as to be and continue to be mailable solely therefor. 
then. notwithstanding that any Senior Note so called for redemption has not been surrendered for 
cancellation, on and after the Redemption Date interest shall cease to accrue on the aggregate 
principal amount of such Senior Notes so called for redemption, the aggregate principal amount 
of sucli Senior Notes so called for redemption shall no longer be deemed outstanding and shall 
cease to bear interest from and after the Redemption Date. A11 rights with respcct to such Senior 
Notes (or the portion thereof so called for redemption) shall forthwith on such Redemption Date 
ccasc and terminate. except only the right of the Holders thereof to reccive the redemption price 
payable on such redemption from such bank or trust company, without interest. Any funds 
unclaimed at the end of three years from the Redemption Date shall. to the extent pemiitted by 



applicable law, be released to the Company. after which time the Holders of such Senior Notes 
(or portion thereof so called for redemption) shall look only to the Company for payment of the 
redemption pricc of such Senior Notes. 

( g )  Scarus of Redeemed Securities. Scnior Notes that are redeemed. repurchased or 
otherwise acquired by the Company shall be canccllcd and shall not thereafter be re-issued by 
the Compmy. 

5.16 Executive Compensation. Until such time as the Investor ceases to own any debt 
or other securities of the Company. including thc Senior Notes acqulred pursuant to this 
A,.reement or the Warrant, the Company shall take all necessary action to ensure that its Benefit 
Plans with rcspect to irs Senior Executive Officers comply in all respects with Section I I l(b) of 
the EESA, as amended, and as implemented by any guidance or regulation thereunder that has 
been issued and is in effect as of the Closing Date. and shall not adopt any new Benefit Plan with 
respect to its Senior Executive Officers that does not comply therewirh. "Senior txecurive 
O@ers" means the Company's "senior execurivc officers" as defined in subsection 1 1 l(b)(3) of 
the EESA, as amended, and regulations issued thereunder. including the rules set forth in 31 
C.F.R. Part 30. 

5.17 Related Party Transactions. Until such time as the Investor ceases to own any 
debt or other securities of the Company, including the Purchased Securities or Warrant 
Securities. the Company and the Company Subsidiaries shall not enter into transactions with 
Afliliates or related persons (within the meaning of Item 404 under the SEC's Regulation S-K) 
uillcss (i) such transactions are on terms no less favorable to the Company and the Company 
Subsidiaries than could be obtained from an unafliliated third party. and (ii) have been approvcd 
by the audit committee of the Board of Directors or comparable body of independent directors of 
the Company, or, if there are no "independent directors," the board of directors of the Company. 
but only if the board of directors maintains written documentation supporting its determination 
that the transaction meets the requirements of this paragraph. 

5.18 Bank and Thrift Holding Conlvanv Stxus. If  he Company is a Bank Holding 
Company or a Savings and Loan Holding Company on thc Signing Date. then the Company shall 
maintain its status as either a Bank Holding Company or Savings and Loan Molding Company. 
as the case may be. for as long as the Investor owns any Purchased Securities or Warrant 
Securities. The Company shall redeem all Purchased Securities and Warrant Securities held by 
tht: Invcstor prior to terminating its status as a Bank Holding Company or Savings and Loan 
Holding Company, as applicable. "Bunk Holtlitlg Conrpany " means a company registered as 
such with the Board of Governors of the Federal Reserve System (the "Federal Resewe") 
pursuant to 12 U.S.C. $1842 and the regulations of the Fsdcral Reserve promulgated thereunder. 
"Savings aria' Loan Holding Compny " means a company rcgistcrcd as such with the Office of 
Thrift Supervision pursuant to 12 U.S.C. $1467(a) and the regulations of the Office of Thrift 
Supervision pron~ulgated thereunder. 

5.19 Predominantlv Financinl. For as long as thc Investor owns any Purchased 
Securities or N'arrant Securities. the Company, to the extent it is not itself an insured depository 
institution. agrees ro remain predominantly engaged in financial activities. A company is 
predominantly engaged in financial activities if the annual gross revenues derived by the 



company and all subsidimes of the company (excluding revenucs dcnved from subsidiary 
depository institutions). on a consolidated basis, from engaging i n  activities thar are financial in 
naturc or arc iricicicntd to a financial activltl, under subsection (k) of Section 4 of the Bank 
Holding Company Act of 1956 (12 U.S.C. 1 S43(k)) represent at least 85 percent of the 
consolidated annual gross revenues of the company. 

(a) General. The Molders of Senior Notes shall not have any voting rights except as 
set forth below or 11s othenvisc from time to time required by law. 

(b) Senior Note Directors. Subject to the provisions of Section 2.2(\v). whenever, at 
any time or times. interest payable on the Senior Kotes has not been paid in full for an aggegatr 
of six ( 6 )  quarterly Interest Payment Periods or more. whether or not consecutive. the authorized 
number of directors of the Co~npany shall automatically be increased by two and the Holders of 
the Senior Notes shall have the ti,oht, voting as a class. to elect hvo directors (hereinafter the 
"Senior Note Director-s" and each a "Satior *%re Dirrcror ") to fill such nwlv  created 
directorships at the Company's next annual meeting of shareholders (or at a special meeting 
called for that purpose prior to such next annual meeting) and at each subsequent annual meeting 
of shr~reholclcrs until all accrued and unpaid interest for all past Interest Periods, including the 
latest con~pleted lnterest Period (including. if applicable as providcd in Section 5.5 above. 
intercst on such amount), on all outstanding Senior Notes has bcen paid in fill1 at which time 
such right shall terninate with respect to the Senior Notcs, except as hercin or by law expressly 
providccl, subject to revesting in the event of each and every subsequent default of the character 
abo\,e nientionerl: proti~ietl that it  shall be a qualification for election for any Senior Note 
Director that the election of such Senior Kote Director shall not cause the Company to violatc 
any corporate governance requirements of any securities exchange or other trading facility on 
which securities of the Company may then be listed or traded that listed or traded companies 
must have a majority of independent directors. Upon any termination of the right of the Holders 
of Senior Notes as a class to vote for directors as provided above. the Senior Note Directors shall 
cease to be qualified as directors. the term of office of all Scnior Note Directors then in office 
shall terminate imnmliately and the authorized number of directors shall be reduced by the 
number of Senior Note Directors elected pursuant hereto. Any Senior Note Director may be 
removed at any time, with or without cause. and any vacancy created thereby may be filled. only 
by the affirmative vote of the Majority Holders of the Scnior Notcs at the time outstanding 
voting separately as a class, to the extent the voting rights of such Holders described above are 
thcn exercisable. If the ot'fise of any Senior Note Director becomes vacant for any reason other 
than removal from office as aforesaid. the remaining Senior Note Director may choose a 
successor who shall hold oftice for the unexpired term in respect of which such vacancy 
occurred. 

( c )  Class Voting Rights as to Particular illatters. So long a s  any Senior TL'otrs are 
outstanding, in addition to any other vote or consent of shareholders required by law or by the 
Charter, the vote or consent of the Holders of at least 66 2/3% of thc Senior Notcs at the time 
outstanding. voting as a separate class, given in person or by proxy, cithcr in writing without a 
rnccting or by vote at any meeting called for the purpose, shall be necessary for efrecting or 
validating: 



( i )  Amend~ncnt of Senior Notes. Any amendment. alteration or repeal of any 
provision of this Ageement or of the h rn i  of the Senior Notes or the Charter (including. 
unless no vote on such merger or consolidation is required by Section 5.20(c)(ii) below, 
any mendment, alterstion or repeal by means of a merger. consolidation or otherwise) so 
as to adversely affect the rights, preferences. privileges or voting powers of the Senior 
Notes: or 

( i ~ )  Exchanoes, Reclassifications. Mergers and Consolidations. Any 
consummation of a binding exchange or reclass~fication involvi~ig the Senior Notes. or of 
a rncrger or consolidation of the Company with another corporation or other entity, unless 
in each case (x) the Senior Notes remain outstanding or, in the case of any such merger or 
consolidation with respect to which the Company is not the surviving or resulting entity, 
are converted into or exchanged for securities of the surviving or resulting entity or its 
ultimate parent, and (y) such rcmalning Senior Notes outstanding or such securities, as 
the case may be, have such rights. preferences. privileges and voting powers. and 
limitations and restrictions thereof, taken as :I whole, as are not rnalerially lcss favorable 
to the Holders thereof than the rights, preferences, privileges and voting powers, and 
limitations and restrictions thereof, of Senior Notes immediately prior to such 
consummation, taken as a whole: 

provided, ho\r.e\+er. that for all purposes of this Section 5.20(c), any increase in the amount of thc 
Senior Notes. or the creation and issuance of any othcr Lndebtedness of the Company, or any 
securities convertible into or exchangeable or cxercisnble for any Senior Notes, ranking senior 
to, equally with andtor subordin:~tr to the Senior Notcs with respect to the payment of interest 
(whether or not such interest compounc!~) and the distribution of assets upon liquidation, 
dissolution or winding up of the Conlpany will not be deemed to adversely affect the rights, 
preferences, privileges or voting powers. and shall not require the affirmative vote or consent of, 
the Holders of outstanding Senior Notes. 

(d )  Ch~inaes after Provision for Redemption. No vote or consent of the Holders of 
Senior Notes shall be required pursuant to Section 5.20(c) above if. at or prior to the time when 
any such vote or consent would otherwise be required pursuant to such Section, all outstanding 
Senior Notes shall have been redcsmed. or shall have been called for redemption upon proper 
notice and sufficient funds shall have been deposited in trust for such redemption. in each case 
pursuant to Section 5.15 above. 

(e)  Procedures for Voting mil Consenls. The rules rind procedures for calling and 
conducting any meeting of the Holders of Senior Notes (including. without limitation, the fixing 
of a record date in connection therehith). the solicitation and use of proxies at such a meeting, 
the obtaining of written consents and any other aspect or matter with regard to such a meeting or 
such consents shall be governed by any rules of the Board of Directors or any duly authorized 
committce of the Board of Directors. in its discretion. may adopt from time to time, which rules 
an&or procedures shall confonn to the requirements of the Charter. the bylaws, and applicable 
law arid the rules of any national securilies exchange or othcr trading facility on tvhich the Senior 
Notes are listed or traded at the time. 



Article $1 

Subordination of the Senior Notes 

Ageement to Subordinate. 

(a) The Company covenants and agrees, and each Holder of Senior Notes issued 
hereunder likewise covenants and agrees. that the Senior Notes shall be issued subject to the 
provisions of this Article VT; and each Holder of a Senior Note, whether upon original issue or 
upon transfer or assignment thereof, accepts and agrees to be bound by such provisions. 

(5) The payment by the Company of the principal of and interest on all Senior Notes 
issued hereunder shall, to the cxtent and in thc manner hereinafter set forth, be subordinated and 
subject in right of payment to the prior payment in full of a11 claims of the Company's 
depositors, if applicable. and all amounts then due and payable in respect of Senior Indebtedness. 
whether outstanding at the date of this Agreement or thereafter incurred. Thc term "Senior- 
Imiebtedness" means. with respect to the Senior Notes, the principal of (and premium, if 
any) and interest. if any (including interest accruing on or after the filing of any petition in 
bankruptcy or for reorganization relating to the Company, whether or not such claim for post 
petition interest is allowed in such proceedings). on all Indebtedness. whether outstanding on the 
date of execution of this Ageemznt. or hereafter created, assumed or incurred, and any deferrals. 
renewals or extensions of such Indebtedness: provided, however, that Senior Indebtedness shall 
not include (A) any Indebtedness issued to any statutory trust created by the Company for the 
purpose of issuing m ~ s t  preferred securities in connection with such issuance of Indebtedness. 
which shall in all cases be junior to such Senior Notes. (B) any guarantees of the Company in 
respect of the equity securities or other sccuritics of any tinancing entity referred to in clause 
(A) above, or (C) any other subordinated debt of the Company that by its ternls ranks pan passu 
or junior to the Senior Notes issued hereunder. The term "b~clehrrdwss" sllall mean. whether or 
not recourse is to all or a portion of the assets of the Company and whether or not contingcnt. 
(i) the claims of the Company's secured and general creditors; (ii) every obligation of the 
Company for money borrowed: (iii) every obligation of the Company evidenced by bonds, 
dcbenturcs. notes or other similar instruments, including obligations incurred in connection with 
the acquisition of property, assets or businesses; (iv) every reimbursement obligation of the 
Company, contingent or othenvise, with respect to letters of credit, bankers' acceptances. 
security purchase facilities or similar facilities issued for the account of the Company: (v) every 
obligarion of the Company issued or assumed as the deferred purchase price of property or 
services (but excluding trade accounts payable or accrued liabilities arising in the ordinary 
course of business); (vi) every capital lease obligation of the Company; (vii) all indebtedness of 
the Company for claims in respect of derivative products, including interest rate. foreign 
exchange rate and commodity fonvard contracts, options and swaps and similar arrangements: 
(viii) every obligation of the type referrcd to in clauses ( i )  through (vii) of anothcr Person and all 
dividends of another Person the payment of which, in either case, the Company has guaranteed 
or is responsible or liable for directly or indirectly, as obligor or othenvise, and (ix) every 
obligation of the type referred to in clauscs (i) through (vii) of another Pcrson and all dividends 
of another Person the paynlcnt of which. in either case, is secured by a lien on any property or 
assets of the Company. 



(c) No provision of this Article VI shall prevent the occurrence of any Event of 
Default (or any event which, after notice or the lapse of tune or both would become, an Event of 
Default) with respect to the Senior Notes hereunder. 

6.3 Dttfimlt on Senior Indebtedness. 

(a) In thc event and during the continuation of any default by the Compauy in the 
payment of principal, premium. interesr or any other payment due on any Senior Indebtedness, 
no payment shall be made by thc Company with respect to the principal or intcrcst on thc Senior 
Notes or any other amounts which may be due on the Senior Notes pursuant to the temis hereof 
or thereof 

(b) In the event of the acceleration of the maturity of the Senior Indebtedness. then no 
payment shall be made by the Company with respect to the principal or interest on the Senior 
Notes or any other amounts which may be due on the Senior Notes pursuant to rhe terms hereof 
or thereof until the holders of all Senior Indebtedness outstanding at the time of such acceleration 
shall receive payment. in full, of all amounts due on or in respect of such Senior Indebtedness 
(including any amounts due upon accelerationj. 

(c) In the event that, notwithstanding the foregoing. any paymcnt is received by any 
Holder of a Senior Note. when such payment is prohibited by the preceding paragraphs of this 
Section 6.3, such payment shall be held in rrust for the benefit of. and shall be paid over or 
delivered by the Holder of the Senior Notes to the holders of Senior Indebtedness or their 
respcctivc reprcsentatives, or to the trustee or trustees under any indenture pursuant to which any 
of such Senior Indebtedness may have been issued. as their respective interests may appear, but 
only to the extent of the amounts in respect of such Senior Indebtedness and to thc extcnt that the 
holders of the Senior Indebtedness (or their representative or representatives or a trustee) notifj 
the Conlpany in writing within 90 days of such payment of the amounts then due and owing on 
such Senior Indcbtedness, and only the amounts specified in such notice to the Company shall be 
paid to the holders of such Senior Indebtedness. 

6.3 Lieuidation: Dissolution: Bankruptcv. 

(a) Upon any payment by the Company or distribution of asscts of the Company of 
any kind or character, whether in cash, property or securities, to creditors upon any dissolution, 
winding-up. liquidation or reorganization of the Company, hhether voluntary or involuntary or 
in bankruptcy. insolvency, receivership or other proceedings, the holders of all Senior 
Indebtedness of the Company will first be entitled to receive payment in full of amounts due on 
or in respcct of such Senior Tndebtedness, before any payment is made by the Company on 
account of the principal of or interest on the Scnior Notcs or any other amounts which may be 
due on the Senior Notes pursuant to the cemx hereof or thereof): and upon any such dissolution, 
winding-up, liquidation or reorganization, any payment by the Company. or distribution of assets 
of the Company of any kind or character. whether in cash, property or securities. which the 
Holder of the Senior Notes would be entitled to receive from [he Company. except for the 
provisions of this Article VI. shall be paid by the Company or by any receiver, trustee in 
banlu-uptcy, liquidating trustec, agent or other Person making such payment or distribution. or by 
the Holder of the Senior Notes under this Agreement if received by them or it. directly to the 



holders of Senior Indebtedness of thc Company (pro rata to such holders on thc basis of the 
respectw amounts of Senior lndcbtcdness held by such holders, as calculated by thc 
Company) or their rcprcsentative or representatives. or to the trustee or trustees undzr any 
indenture pursuant to which any instruments evidencing such Senior Indebtedness may have 
been issued, as their respective interests may appear, to the extent necessary to pay all such 
amounts of Senior Indebtedness In full, in money or moneys worth, after givmg effect to any 
concurrent p a p c n t  or distribution to or for the holders of such Senior Indebtedness. before any 
payment or distribution is made to the Holder of the Senior Notes. 

(b)  I n  the event that, nohvithstanding the foregoing, any payment or distribution of 
assets of the Company of any kind or character prohibited by Section 6.3(a), whether in cash, 
property or securities, shall be reccived by any Moldcr of the Senior Notes. before the amounts of 
all Scnior Indebtedness is paid in full. or provision is made for such payment in money in 
accordance with its terms. such payment or distribution shall be held in trust for the benefit of 
and shall be paid over or delivered by any Holder of a Senior Xote. to the holders of such Senior 
Indebtedness or their representatilre or representatives. or to the trustee or trustccs under any 
indenture pursuant to which any instruments evidencing such Senior Indebtedness may have 
becn issued, as their respective interests may appear, as calculated by the Company. for 
application to the payment of all amounts of Senior Indebtedness remainins unpaid to the extent 
necessary to pay all anlounts due on or in respect of such Senior Indebtedness in full In money in 
accordance with its terms. after giving effect to any concurrent payment or distribution to or for 
the benefit of the holdcrs of such Senior Indebtedness. 

(c) For purposes of this Article V1, the words "cush, propet-t~. 01. smu-itirs" shall not 
be deemed to include shares of stock of the Company as reorganized or readjusted. or securities 
of the Company or any orher corporation proc~ded for by a plan of reorganization or 
readjustment, the paymcnt of which is subordinated at least to the estent provided in this 
Article VI with respect to the Senior Notes to the payment of Senior Indebtedness that may at the 
time be outstanding, provided that ( i )  such Senior Indebtedness is assumed by the new 
corporation. if any, resulting from any such reorganization or readjustment. and ( i i )  the rights of 
the holders of such Senior Indebtedness are not. without the conscnt of such holders. altered by 
such reorganization or readjustment. The consolidation of the Company with. or the merger of 
the Conlpany into. another Person or the liquidation or dissolution of the Company following the 
sale. conveyance, transfer or lease o f  its property as an entirety, or substantially as an entirety. to 
another Person upon the terms and conditions provided for in Section 5.8 of this Agreement shall 
not be deemed a dissolution. ivinding-up. liquidation or reorganization for the purposes of this 
Section 6.3 if such other Person shall. as a part of such consolidation. merger. sale. conveyance. 
transfcr or lease, comply with the conditions stated in Section 5.8 of this Agreement. 

6.4 Subroeation. 

( a )  Subject to the paymcnt in full of all of Senior Indebtedness. the rights of the 
Holders of the Senior Notes shall be subrogated to the rights of the holders of such Senior 
Indebtedness to receive pJyments or distributions of cush, property or securities of the Company. 
as the case may be. applicable to such Senior Indehtcdness until the principal of and inter... ,st on 
the Senior Notes shall be paid in full: and. for the purposes of such subrogation, no payments or 
distributions to the holders of such Scnior Indebtedness of any cash, property or securities to 



which the Holdcrs of the Senior Notes wo~ild he entitled except for thc provisions or this 
Article \'I. and no payment pursuant to the provisions of this Article VI to or for the benefit of 
h c  holders of such Senior [ndebtedness by the Holders of the Senior Notes shall. as between the 
Company, its creditors other than holders of Senior Indebtedness of the Company, and the 
Holders of the Senior Kotes, be deemed to be a pynlt'nt by the Company to or on rtccount of 
such Scnior Indcbtcdness. It is understood that the provisions of this Article VI are intended 
solely for thc purposes of defining the relative rights of the Holders of the Scnior Notes, on the 
one hand, and the holders of such Senior Indebtedness on the othcr hand. 

(b)  Nothing conta~ned in this .Article VI or elsewhere in this Agreement or in the 
Senior Notes is intended to or shall impair, as between the Company. its creditors other than the 
holders of Senlor Indebtedness of the Company, and the Holders of the Senior Yotes. the 
obligation of the Company. which is absolute and uncondit~onal. to pay to the Holdcrs of the 
Senior Notes the principal of and interest on the Senior Notes as and when the same shall 
become due and payable in accordance with their terms, or is intended to or shall affsct the 
relative rights of the Holders of the Senior Notes and creditors of the Company, as the case may 
be, other than the holders of Senior Indebtedness of the Company, as the case may be, nor shall 
anything herein or therein prevent the Holder of any Senior Xotes from exercising all remedies 
otherwise permitted by applicable law upon default under this Agreement, subject to the rights, if 
any, under this Articlc \/'I of the holders of such Senior Indebtedness in respect of cash, property 
or securirirs of the Company, as the case may be, received upon the exercise of any such remedy. 

(a) The Company shall give prompt written notice to the Molders of the Scnior Notes 
of any fact known to the Company that would prohibit the making of any payment of monies in 
respect of the Senior Notes pursuant to the provisions of this Article VI. 

(b) Upon any payment or distribution of assets of the Company referred to in this 
Article VI, the Holders of the Senior Notes shall be entitled to conclusively rely upon any order 
or decree entered by any court of competent jurisdiction in which such insolvency. bankruptcy, 
receivership, liquidation. reorganization. dissolution. winding-up or similar case or proceeding is 
pending, or a certificate of the trustee in bankruptcy, liquidating trustee. custodian, receiver, 
assignee for the benefit of creditors, agent or other person making such payment or distribution. 
delivered to the Holders of the Senior Kotes. for the purpose of ascertaining the persons entitled 
to particip~te in such payment or distribution. the holders of Senior Indebtedness and other 
indebtedness of the Company, the amount thereof or payable thereon. the anlount or amounts 
paid or distributed thereon and all other facts pertinent thereto or to this Article VI. 

6.6 Subordination hluy Kot Be Impaired. 

(a) No right of any present or future holder of any Senior indebtedness of the 
Company to rnforcc subordination as herein provided shall at any time in any way be prejudiced 
or impaired by any act or failurc to act on the part of the Company. as Llie case may be. or by any 
act or hilure to act, i n  good faith. by any such holder. or by any noncompliance by the Company, 
as the case may be. with the tenns. provisions arld covenants of this Agrccment, regardless of 
any knowledgc thereof that any such holder may have or otherwise be charged with. 



(b) Without in any way limiting the generality of the foregoing paragraph, the holders 
of Senlor Indebtchcss of the Company may, at any time and from time to timc, without the 
consent of or notice to the Holders of the Senior Notes. without incurring responsibility to the 
Holders of the Senior Notes and without impaimg or releasing the subordination provided in thls 
Article VI or the obligations hereunder of the Holders of the Senior Notes to the holders of such 
Senior Indebtedness, do any one or more of the following: ( i )  change the manner, place or temis 
of payment or estend the time of paymcnt of, or renew or alter, such Senior Indcbtlsdness, or 
otherwise amend or supplement in any manner such Senior Indebtedness or any instrument 
evidencmg the same or any agreement under u h ~ c h  such Senior Indebtedness is outstanding; 
(ii) sell, exchange, release or otherwise deal with any property pledged, mortgaged or othewise 
securing such Senior Indebtedness; ( i i i )  release any Person I ~ a l l e  in any manner for rhe 
collection of such Senior Indebtedness; and (iv) exercise or refisin from esrrcising any rights 
against the Company, as the case nlay be. and any other Person. 

Article VII 
Xliscellaneous 

7.1 Tern~ination. This Agreement may be terminated at any time prior to the Closing: 

(a) by either the Investor or the Company if the Closing shall not have occurrrd by 
the 30'~ calendar day following the Signins Date; provided. however, that in the event the 
Closing has not occurred by such 3 0 ' ~  calendar day, the parties will consult in good faith to 
determine \vhether to extend the tern1 of this Agreement. it being understood that the parties shall 
be required to consult only until the fifth day after such 3oth calendar day and not be under any 
obligation to extend the term of this Agreement thereafter: pruvirletl, frrrrhrr, that the risht to 
terminate this Ageement under this Section 7. l(a)  shall not be available to any party whose 
breach of any representation or warranty or failure to perform any obligation under this 
Agreement shall have caused or resulrcd in thc failure of the Closing to occur on or prior to such 
date: or 

(b) by either the Investor or the Company in the event that any Governniental Entity 
shall have issued an order. decree or ruling or trlken any other action restraining, enjoining or 
othenvise prohibiting the transactions contemplated by this Agccment and such order, decree, 
ruling or other action shall have become final and nonappealable; or 

( c )  by the mutual written consent of the Investor and the Company. 

orerment In the event of termination of this Agreement as provided in this Section 7.1. this A, 
shall forthwith becomc void and there shall bc no liability on thc part of either party hereto 
except that nothing herein shall rclieve either party from liabilily for any breach of this 
Agreement. 

7.7 Survival of Re~resentations and Warranties. All covenants and agreements, other 
than those which by thcir terms apply in wholc or in part after the Closing, shall telminate as of 
the Closing. The representations and ~varrantics of the Company made herein or in any 
certificates delivered in connection with the Closing shall survive the Closing without limitation. 



7.3 Amendment. Except as otherwise provided herein, no amendment. moditication. 
termination or waiver of any provision of  this Agrcerncnt, the Warrant, the Senior Notes or any 
of the other Transaction Documents, or consent to any departure by the Company therefrom, 
shall be effective unless made in writing and signed by an officer or a duly authorized 
representative of the Company and. in the case of thc Warrant, the holder thereof, and in the case 
of the Senior Notes, the M~~.jority Holders; provided that the Lnvestor may unilaterally amend any 
provision of this Agreement to the extent required to comply with any changes after the Siping 
Date in applicable federal statutes: prorided further that. notwithstanding anything else in chis 
Section 7.3. no amendment. moditic:ition, termination or waiver with respcct to the Senior Notes 
shall, unless in writing and signed by all Holdcrs, do any of the following: (-4) change the 
principal of or the rate of interest on any Senior Note; (B) extend any chte fixed for any payment 
of principal or interest; (C) change the definition of the term "Majority Holders" or the 
percentage of Holders which shall be required for Holders to take any action hereunder: 
(D) amend or waive this Section 7.3 or the definitions of the terms used in this Section 7.3 
i n s o h  as the definitions affect thc substance of this Section 7.3: or (E) consent to the 
assignment, dslegatian or other transfer by the Company of any of its rights and obligations 
under any Transaction Documents. Any amcndrnent. modification. termination. waiver or 
consent effcctcd in accordance with this Section 7.3 shall bc binding upon each Holder of the 
Senior Kotes and the Warran1 at [he time outstanding, each future Holder of the Senior Eiotes, the 
holder of the Warrant and the Company. No failure or delay by any party in exercising any right, 
power or privilege hereunder shall operate as a waiver thereof nor shall any single or partial 
exercise thereof precludc any other or further exercise of any other right, power or privilege. 
The rights and remedies herein provided shall be curnulativc of any rights or remedies provided 
by law. 

7.4 Waiver of Conditions. The conditions to each party's obligation to consummats 
the Purchase are for the sole benefit of such party and may be waived by such party in whole or 
in part to the extent permitted by applicable law. No waiver will be effective unless i t  is in a 
writing signed by a duly authorized officer of the waiving party that makes express reference to 
the provision or provisions subject to such waiver. 

7.5 Governing Law: Submission to Jurisdiction, Etc. This Agreement and the 
Senior Notes will be governed by and construed in accordance with the federal law of the 
United States if and to the extent such law is applicable, otherwise in accordance with the 
laws of the State of New York applicable to contracts made and to be performed entirely 
within such State. Each of the parties hereto agrees (a) to submit to the exclusive 
jurisdiction and venue of the United States District Court  for the District of Columbia and 
thc United States Court of Federal Claims for any and all civil actions. suits or proceedings 
arising out of or relating to this Agreement, the Senior Notes or the W'arrant or the 
trar~sactions contemplated hereby or  thereby. and (b) that notice may be served upon (i) 
the Company at the address and in the manner set forth for notices to the Company in 
Section 7.6. ( i i )  an? the Investor in accordance with federal law. To the extent permitted 
by applicable law, each of the parties hereto arid each Holder of the Senior Notes hereby 
unconditionally waives trial by jury i l l  any civil legal action or  proceeding relating to this 
Agreement, the Senior Notes or  the Warrant  or the transactions contemplated hereby or 
thereby. 



7.6 Xoticcs. Any notice, request. instruction or other document to be givcn hereunder 
by any party to the other will be in writing and will bc deemed to have been duly given (a) on the 
date of delivery if delivered personally, or by facsimile. upon confirmation of reccipt. or (:b) on 
the second business day following the date of dispatch if delivered by a recokmized next day 
courier service. All notices to thc Company skull be dclivered as set forth in Schedule A, or 
pursuant to such other instruction as may be designated in writing by the Company to the 
Investor. All notices to the Holders of Senior Notes shall be delivered in writing, mailed first- 
class postage prepaid, to each Holdcr of a Senior Note at the address of such Holder as it appcars 
in the Senior Note Register. All notices to the Investor shall be dclivered as set forth below, or 
pursuant to such other instructions as may be designated in writing by the Investor to the 
Company. 

I f  to the Investor: 

United States Departrncnt of the Treasur); 
1500 Pennsylvania Avenue. hTV, Room 23 12 
Washington. D.C. 20220 
Attention: Assistant General Counsel (Banking and Finance) 
Facsimile: (202) 622- 1974 

7.7 Definitions 

( a )  %hen a reference is mxle in this Agreement to a subsidiary of a person, the term 
"subsitlitrty" means any corporation. partnership, joint venture, limited liability company or other 
entity (s) of which such person or a subsidiary of such person is a general partner or (y) of which 
a majority of the voting securities or other voting interests. or a majority of the securities or other 
interests of which having by their temls ordinary voting power to elect a majority of the board of 
directors or persons performing similar functions with respect to such entity, is directly or 
indirectly owned b ~ .  such person andlor one or more subsidiaries thereof. 

(b) The term "AJfiliizte" means. with respect to any person. any person directly or 
indirectly controlling. controlled by or under common control with. such other person. For 
purposes of this definition, "cot~trof' (including. with correlative meanings. the terms "conrrolled 
by" and ''imcier C O ~ ~ ~ I ) I O I I  cot~tt-01 wittr") when used with respect to any person, means the 
possession. directly or indirectly, of the power to causc the direction of management andi'or 
policies of such person, whether through the ownership of voting securities by contract or 
otherwise. 

(c)  The ternw "blolr~lrdge of' the Coi?p~r~y" or "C'otnpury's hnocvlerlge" mean the 
actual knowledge after reasonable and tiuc inquiry of the "ofJcer.s'' (as such tenn is defined in 
Rule 3b-7 under the Exchange Act, but excluding any Vice President or Secretary) of the 
Company. 

7.8 A s s i m e n t .  Neither this Agreement nor any right, remedy, obligation nor 
liability arising hereunder or by reason hereof shall be assignable by any party hereto without the 
prior n-ritten consent of the other party. and any attempt to assign any right. remedy, obligation 
or liability hereunder without such consent shall be void. except (a) an assignment, in the case of 



a merger. consolidation. statutory sharc exchange or similar transaction that requires the approval 
of the Conlpany's shareholders (a " B ~ r s i ~ ~ c s s  Comllinc~tic~rr") whcre such party is not the surviving 
entity, or a sdc  of substantially all of its assets, to the entity which is the survivor of such 
Business Combination or the purchaser in such sale that meets the rcquiremcncs of Scction 5.8 
and (b) as provided in Sect~on 5.12. 

7.9 Severubilitv. If any provision of this Agreement, the Senior Notes or the Wmant ,  
or the application thereof to any person or circumstance, is dcterrnined by a court of competent 
jurisdiction to be invalid. v o ~ d  or unenforceable, the remaining provisions hereof, or the 
application of such provision to persons or circumstances other than those as to which i t  has been 
held invalid or iinenfurceable, will remain in full force and effcct and shall in no way bc affected, 
impaired or invalidated thereby, so long as the economic or legal substance of the transactions 
contemplated hereby is not affected in any manner n~aterially adverse to any party. Upon such 
determination, the parties shall negotiate in good faith in an effort to a g e t  upon a suitable and 
equitable substitute provision to effcct thc original intent of the parties. 

7.10 No Third Partv Beneficiaries. Nothing contained in this Agreement. expressed or 
implied, is intended to confer upon any person or entity (other than the Company, the Investor. 
any holder of thc Warrant and any Holder of the Senior Notes) any benefit, right or remedies, 
except that the provisions of Section 5. I2 shall inure to the benetit of the persons referred to in 
that Section. 

7.1 1 Tax Treatment of Senior Subordinated Securities. The Investor and the 
Company agree that, for all tax purposes, the Senior Notes will be treated as debt instruments 
and not as stock of the Company 



In consideration for the benefits I will receive as a result of my employer's participation in the 
United States Department of the Treasury's TAEW Capital Purchase Program, I hereby 
voluntarily u-aive any claim against the United States or any state or territory thereof or my 
employer or any of its directors, officers. employees and agents for any changcs to my 
compensation or benefits that are required In order to comply with Section 1 11 of the Emergency 
Economic Stabilization Act of 2008. as amended ("EESA"), and rules, regulations. guidance or 
othcr requirements issued thercuncler (collectively, the "EES.4 Rrm-ictinns"). 

I nchowledge that the EESA Restrictions may require mvditication of the employment, 
compensation, bonus. incentive. severance, retention and other benefit plans, arrangements. 
policies and agreements (including so-called "golden parachute" agrcernents), whether or not in 
writing. that I have ~vith my employer or in which I participate as they relate to the period the 
United States holds any equity or debt securities of my employer acquired through the T . W  
Capital Purchase Pro-gram and I hereby consent to all such modifications. I further acknowledge 
and agree that if my employer notifics me in wit ing that I have received payments in violation 
of the EESX Resmctions, I shall repay the aggregate amount of such payments to my employer 
no later than fifteen business days following my receipt of such notice. 

This waiver includes all claims I may have undcr thc laws of the United States or any other 
jurisdiction related to the requirements imposed by the EESA Restrictions (including without 
limitation. any claim for any compensation or other payments or benefits I would otherwise 
receive absent the EESA Restrictions, any challenge to the process by which the EESX 
Restrictions \\-ere adopted and any tort or constitutional claim about the effzct of the foregoing 
on my employment relationship) and I hereby agree that I will not at any time initiate, or cause 
or permit to be initiated on my behalf, any such claim against the United States. my employer or 
its directors, officers, emplovecs or agents in or before any local. state. federal or other agency. 
court or body. 

In witness whereof, I cxecutc this waiver on my own behalf. thereby communicating my 
acceptance and ac know ledgernent to the provisions herein. 

Respectfil ly, 

Namc: 
Title: 
Date: 



ASNEX B 

FORM OF OPIKION 

(a) The Company has been duly incorporated and is validly existing as a corporation 
in good standing under thc laws of the state of its incorporation. 

(b) The Senior Subordinated Securities have been duly and validly authorized, and. 
when executed and delivered pursuant to the Agreement. the Senior Subordinated Securities will 
be the legal, valid and binding obligations of the Company, enforceable in accordance with their 
terms, except as the same may be limited by applicable bankruptcy, insolvency. reorganization. 
moratoriuni or similar laws affecting the enforcement of creditors' rights generally and general 
equitable principles. regardless of whether such enforceability is considered in a proceeding at 
law or in e q u i ~ ,  and will rank Senior to Common Stock, but subordinate to claims of depositors 
and to the Cornpany's other debt obligations to its general and secured credirors, unless such debt 
obligations are cxplicitly made pari pcusrr or subordinated to the Senior Subordinated Securities, 
in accordance with applicable regulations of the Appropriate Federal Banking Agency. 

(c) The Warrant has been duly authorized and, when executed and delivered as 
contemplated by the Agccment. will constitutc the legal, valid and binding obligation of the 
Company enforceable against the Company in accordance with its terms, except as the same may 
be limited by applicable bankruptcy, insolvency, reorganization. moratorium or similar laws 
affecting the enforcement of creditors' rights generally and general equitable principles. 
regardless of whether such enforceability is considered in a proceeding at law or in equity. 

(d) The Warrant Securities have been duly authorized and resened for issuance upon 
exercise of the Warrant and when so executed and delivered in accordance with the temis of the 
Wamnt will be the legal, valid and binding obligations of the Company. enforceable in 
accordance with their terms, except as the same may be limited by applicable bankruptcy, 
insolvency. reorganization. moratorium or similar laws affecting the enforcement of creditors' 
rights generally and general equitable principles. regardless of whether such enforceability is 
considered in a proceeding at law or in equity, and bvill rank senior to Common Stock. but 
subordinatz to claims of depositors and to the Company's othcr debt obligations to its general 
and secured creditors. unless such debt obligations are explicitly made puri passu or 
subordinated to thc. Senior Subordinated Securities, in accordance with applicable regulations of 
the tlppropriatc Federal Bwking Agency. 

(e) The Company has the corporate power and authority to execute and deliver the 
Agrecment and the Warrant and to carry out its obligations thereunder (which includes the 
issuance of the Senior Subordinated Securities, Warrant and Warrant Securities). 

(f) The execution, dclivery and pcrforniance by the Company of the Agrecment and 
the L\,'arrant and the consummation of the transactions contemplated thcreby have been duly 
authorized by all necessary corporate action on the part of the Company and its shareholders, and 
no further approval or authorizalion is rcqi~ired on thc part of thc Company. 



(g)  The Agreement is a legal, valid and binding obligation of the Company 
enforceable against the Cornpany in accordance with its terms, except as the same may be 
limited by applicnblc bankruptcy, insolvency, reorganization, moratorium or similar laws 
affecting the enforcement of creditors' rights generally and general equitable principles, 
regardless of whcther such enforceability is considered in a proceeding at law or in equity 
provided, however. such counsel need express no opinion with respect to Section 5.12(h) or the 
severability provisions of the Agreement insofar as Secrion 5.17(h) is concerned. 



FORhI OF SENIOR SUBORDINATED SECLiRITIES 

(FORM OF FACE OF NOTE) 

"THIS SENIOR SLrBORDINATED SECURITY W L L  BE ISSUED AND MAY BE 
TRANSFERRED ONLY IN h l ~ I M U b 1  DENO~IINATIONS OF $1.000 AND 
MULTIPLES OF S 1,000 IN EXCESS THEREOF. A h T  ATTEMPTED TRANSFER 
OF SUCH SECL-RITIES h' A DENOMIN.4TION OF LESS THAN Si.OOO AND 
RlULTlPLES OF S 1.000 IN EXCESS THEREOF SHALL BE DEEklED TO BE VOID 
AND OF KO LEGAL EFFECT UIi4TSOEVER. Ah?- SUCH PURPORTED 
TR~LUSFEKEE SHALL BE DEEMED NOT 'ro BE THE MOLDER OF SUCH 
SECURITIES FOR ANY PURPOSE, INCLUDING, BUT NOT LIbIITED TO, THE 
RECEIPT OF PAYMEKTS ON SUCH SECURITIES, AND SUCH PLRPORTED 
TRANSFEREE SH.4LL RE DEEbfED TO HAVE NO INTEREST WHATSOEVER W 
SUCH SECURITIES. 

THIS SECURITY IS SUBJECT TO THE TERMS AXD CONDITIONS SET FORTH IN 
THE LETTER AGREEbIENT BY AND BETWEEN THE. COMPANY AND THE 
UNITED STATES DEPARTMENT OF THE TREASURY AND SECURITIES 
PURCELASE AGREEILIEKT - STANDARD TERMS (THE '-AGIEEMENT"). EACH 
OF WHICH ARE INCORPOR4TED INTO THlS NOTE. 

THIS OBLIG.4TION IS NOT A SAVNGS ACCOUKT OR DEPOSIT AND IS NOT 
INSURED OR GUARANTEED BY THE FEDERAL DEPOSIT INSUR4NCE 
COKPORATION, THE BOARD OF GOVEIZNORS OF THE FEDERAL RESERVE 
SYSTEM OR ANY OTHER GOVERNMENTAL AGENCY. THIS OBLIGATION IS 
SUBORDINATED TO THE CLAIMS OF GENERAL AND SECURED CREDITORS 
OF THE COMPANY AND IS NOT SECURED. 

THIS SECLrRITY HAS S O T  BEEN REGISTERED CXDER THE SECURITIES ACT 
OF 1933, AS A h I E W E D  (THE "SECURITIES ACT"), OR THE SECURITIES LAWS 
OF ANY STATE AND bL4Y XOT BE TRANSFERRED. SOLD OR OTHERWISE 
DISPOSED OF EXCEPT CVIIILE A REGISTRATION STATEMENT RELATING 
THERETO IS I?I EFFECT U N D E R  SUCH ACT AND APPLlCABLE STATE 
SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION 
UNDER SUCH ACT OR SUCH LAWS. EACH PURCHASER OF THIS SECLRITY 
IS NOTIFIED THAT THE SELLER LIXY BE RELJ'TNG ON THE EXEMPTION 
FROM SECTION 5 OF TIIE SECURITlES ACT PROVIDED BY RLXE I-HX 
THEREUNDER. ANY TRANSFEREE OF THIS SECURITY BY ITS ACCEPTANCE 
HEREOF ( 1 ) REPRESENTS THAT IT IS A "QUALIFIED WSTITUTIOKAL BLJTR"  
(AS DEFINED IN RULE I JJA UNDER THE SECURITIES ACT). ( 2 )  AGREES THAT 
IT CVILL NOT OFFER. SELL OR OTHERWISE TRANSFER THE SECURITIES 
REPRESENTED BY THIS INSTRUMENT EXCEPT (A)  PURSU.4NT TO A 



KEGISTR4TION STATEMENT WHICH IS THEN EFFECTWE CXDER THE 
SECURITIES ACT, (B) FOR SO LOYG AS THE SECURITIES REPRESENTED BY 
THIS INSTRLMEKT ARE ELlGlBLE FOR RESALE PCRSUAhT TO RCLE 1MA. 
TO ,4 PERSON IT REASONAJ3LY BELIEVES IS A "QUALIFIED lNST1TL~TIOW.L 
BUYER- AS DEF~NED rN KL'LE IMA UNDER THE SECLRITTES ACT THAT 
PURCHASES FOR ITS O W  ACCOUNT OR FOR THE ACCOLIT OF A 
QUALIFIED INSTITUTIONAL BUYER TO WHOM NOTTCE IS GIVEN THAT THE 
TR.0SFER IS BEING MADE IN RELIANCE ON RULE 143A. (C) TO THE 
COMPAN17 OR (D) PLRSL'WT TO AKY OTHER AVAILABLE EXEMPTION 
FROhl THE RECiISTtLKlTON REQUtREbIENTS OF THE SECLWTIES ACT ANJ2 
(3 j  AGREES THAT IT WILL GIVE T O  EACH PERSON TO WHOM THIS 
SECVRlTY IS TRLYSFERRED A XOTICE SUBSTANTIALLY TO THE EFFECT OF 
THIS LEGEND. 

THIS INSTRUMENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON 
TRWSFER AND OTHER PROVISIONS OF THE AGREEMENT BETWEEN THE 
COMPANY AND THE NVESTOR REFERRED TO THEREIN. A COPY OF WHICH 
IS ON FILE WITH THE COMPANY. THIS SECCRITY blAY NOT BE SOLD OR 
OTHERWISE TRANSFERRED EXCEPT COMPLL4NCE WITH SAID 
AGREEMENT. A m -  SALE OR OTHER TRANSFER NOT JX COMPLIANCE WITH 
SAID AGREEMENT WILL BE VOID " 

CUSIP No. 

7.7% SENlOR SWOKDIh'ATED SECURITY DUE 2039 

[Company]. a [Statc corporation] (the "Cornpun?," which tern1 includes any permitted 
successor thcreto. for value received. hereby promises to pay to the order of the United States 
Department of the Treasury or registered assigns. by wire transfer. the principal sum of 
$ Dollars) on .I039 
(thc "hliztwi~r, Date") (or my earlier redemption date or date of acceleration of the Maturity 
Date) and to pay interest on the outstanding principal amount of this Senior Subordinated 
Security Due 2039 (this "Senior Sdw-dimted Seczrr.i@") from or from the 
most recent interest payment date to which interest has been paid or duly providcd for, quarterly 
in arrears (subject to deft.mil as set forth in Section 5.6 of the Agreement) on February 15,  May 
15, August 15 and November 15 of each year (each such date, an "Tnteresr Pci-pent Date"), 
commencing on , at thc rate of 7.7 % per annum, until the fifth anniversary 
of the date hereof and thereafter at a rate of 13.8% per annum (each such interest rate, the 
applicable "hzrrresr Rate") until the principal hereof shall have been paid or duly provided for, 
cornpounded quarterly. and on any overdue principal and on any overdue installment of interest 
(without duplication and to the extent that payment of such interest is enforceable under 



applic3ble law) at the same rate per annum. The amount of interest pavnble hereon shall be 
computed on the basis of a 360 day year comprised of nvelve 30-day months. 

T h s  Scnior Subordinated Secunty 1s one of the Senlor Subord~nated Securities referred 
to in thc Letter Agreement and Secur~ties Purchase Agreemen1 - Standard Terms. dated as of 

(as amended, modified or restated from time to time, the ".-f,vrec~wnr"). by and 
arnong the Company and the United States Department of the Treasury. as the mit~al Investor 
(the "I~n~estc)~").  Capitalized terms used m this Senlor Subordmated Secunty are defined in the 
Agreement, unless othcrwisc expressly stated herein. The Senior Subordinated Security is 
ent~tled to thc benefits of the Agcement and IS subject to all of the agreements, terms and 
condirions contained therein, all of wh~ch  are incorporated l~erein by this reference This Senior 
Subordinated Secunty may be redeemed, in whole or in part, In accordance with the terms and 
conditions set forth in the Agreement. 

Thc interest installment so pavable, and puncrually paid or duly provided for, on any 
Interest Payment Date will be paid to the person in whose name this Senior Suborhnated 
Security is registered at the close of busmess on the regular record datc for such installment of 
interest, which datc shall be at the close of business on the 1st calendar day (whether or not a 
business day) of the month in which each Interest Payment Date occurs (each such date, the 
"Rryrhr Record Dare"). Any such installment of interest (other than Deferred Interest) not 
punctually paid or duly provided for shall forthwith cease to be payable to thz Holders on such 
Regular Record Date and shall be paid to the pcrson in whose name this Senior Subordinated 
Secunty is registered at the close of business on a special record date to be fixed by the Board of 
Directors for the payment of  such defaulted intcrcst, notice whereof shall be given to the Holders 
of Senior Subordinated Securities not less than 10 days prior to such special record date, or may 
be paid at any time in any other lawful manner not inconsistent with thc requirements of any 
securities exchange on which the Senior Subordinated Securities n u y  be listed and upon such 
notice as may be required by such exchange. In no event. however, shall interest exceed the 
maximuni rate permitted by applicable law. 

If an Interest Payment Date or the btsturity Date falls on a day that is not a "business 
day" (as defined in the Agreement). thc related payment of principal or interest will be paid on 
thc next business day, with the same force and effect as if made on such datt. and no interest on 
such payments will accrue from and after such Interest Payment Date or Maturity Date. as the 
case may be. Interest payable on the hlm.uity Date of the Senior Subordinated Securiries will be 
paid to the registered Holder to whom the principal is payable upon presentation and surrender 
for cancellation. 

Method of Paymerit 

The principal of this Senior Subordinated Security shall be payable upon surrender hereof 
and interest on this Senior Subordinated Security shall be payable at the office or agency of the 
Company or an agent appointed for that purpose in any coin or currency of the United States of 
America that at the time of payment is legal tender for payment of public and private debts: 
provided, however, that payment of interest shall be made by the Company to the I-Tolders of this 



Scnior Subordinated Security entitled thereto as shown on the Scnior Note Register by wire 
transf'er of inmediately avail;iblc funds to any account with a banking insrinltion located in the 
United States designated by such Holder no later than thc related Regular Record Datc. 

Subordination 

The indebtedness evidenced by this Senior Subordinated Secur i r~~ is, to the extent 
provided in the Agreement subordinate and junior in right of pqmcnt to the prior payment in full 
of all claims of depositors and to the Companv's ocher debt obligations to its pcneral and secured 
creditors. unless such debt obligations are explicitly niadc par-i pc~ssrc or subordinated to the 
Senior Subordinated Securities/senior indebtedness of thc Co~np~any, in accordance with 
applicable holding company regulations of the Approp~iate Federd B:lnking Agency, unless such 
deb( obligations are explicitly rnacle par-i pctssrc or subordinated to the Senior Subordinated 
Securities. if applicable. Each Holder of this Senior Subordinated Security. by accepting the 
same agrees to and shall be bound hy such provisions of the Agreement. Each Holder hereof. by 
his or her acceptance hereof. hereby waives all notice of the acceptance of the subordination 
provisions contained herein and in the Ageement by each holder of Senior Indebtedness. 
whether now outstanding or herealter incurred, and waives reliance by each such holdcr upon 
said provisions. 

The provisions of this Senior Subordinated Security are continued on the reverse side 
hereof and such provisions shall for all purposes have the s;mr effect as though hlly set forth at 
this place. 

E4 C\ITNESS CWEREOF, the Company has caused this instrument to be duly executed 
this day of 

~ A . b l E  OF COMPANY] 

By: 
Name: 
Title: 

Attest: 

By: 
Name: 
Title: 



(FOR%I OF REVERSE O F  NOTE) 

This Senior Subordinated Security is one of thc Senior Subordinated Securities of the 
Company (herein sumetimes referred lo as the "Senior S~ibordinated Securities"), issued or to be 
issued under and pursuant to a Letter Agreement and Securities Purchasc Agrccmcnt -Standard 
Ternis, dated as of , 2009 (as amended., modified or restated from time to time, the 
"Agreement"), by and between the Company and the United States Department of thc Treasury, 
as thc initial Investor (the "Investor"), to which Agreement reference is hereby made for a 
description of the rights, limitations of rights, obligations, duties and irnrnunities thereunder of 
Company and the Holders of the Senior Subordinated Securities. This Senior Subordinated 
Security is a single series note with a face vslue in aggregate principal amount as set forth on the 
front of this Senior Subordinated Security. 

Defaults and Remedies 

If an Event of Default involving bankruptcy or certain provisions relating to deferral of 
interest as provided for under Section 4.l(f) of the Agreement occurs, then the principal of, 
interest accrued on. and other obl~gations payable under t h s  Senior Subordinated Security and 
the Transaction Documents, will immediately become due and payable. Notwithstanding 
anything to the contrary herein or in the Agreement. other than Section 4.l(f) of the Agreement. 
there is no risht of acceleration for any Default. including a default in the paynienc of principal or 
interest or the performance of any other covenmt or obligation by the Company, or Event of 
Default under this Senior Subordinated Security or the Agreement. 

Amendment and Waiver 

No amendment. modification, tern~ination or waiver of any provision of the Agreement, 
the Senior Notes or any of the other Transaction Documcnts. or consent to any depamlre by the 
Company therefrom, shall be effective unless made in writing and signed by an officer or a duly 
authorized representative of the Company and. in the case of the Warrant, the holder thereof, and 
in the case of the Senior Notes, the Majority Holders: provided that the Investor may unilaterally 
amend any pro~ision of this Agreement to the extent required to comply with any changes after 
the Signing Datc in applicable federal statutes: pro\Ydid firr-tlier that no amendment, 
modification, termination or n-aiver u ith respect to the Senior Notes shall, unless in writing and 
signed by all Holders. do any of the following: (A)  change thc principal of or the rate of interest 
on any Smior Note: (B) extend any date fixed for any payment of principal or interest; 
(C) change the definition of the tern1 "M~jority Holders" or the percentage of Holders which 
shall be required for Holders to take any action hereunder: or (D)  consent to the assipnent. 
delegation or other transfer by the Company of any of its rights and obligations under any 
Transaction Documents. 

,4ny such consent or waiver by the Holder of this Senior Subordinated Security shall be 
conclusive and binding upon such Holder and upon all future Holders of this Senior 
Subordinated Security and of any Senior Subordinated Security issued in exchange herefor or in 
place hereof (whether by registration of transfer or otherwise). irrespective of whether or not any 
notation of such consent or waiver is made upon this Senior Subordinated Security. 



No reference herein to the Agreement and no provision of this Senior Subordinated 
Security or of the Agreement shall alter or impair the obligation of the Company. which is 
absolute and unconditional, to pay the pnncipal of and interest on this Senior Subordinated 
Security at the time and place and at the rate and in the money hcrcin prescribed. 

Limitation on Dividends and Repurchases of Esuitv Securities 

The Company's ability to declarc and pay dividends and purchase or acquire shares of 
Common Stock, other equity securities, trust preferred secuntics or any Senior Kote is limited by 
the terms of the Agcemcnt. The Company's abllity to rcricem thls Senior Subordinated Security 
is limited by the terms of the Agreement. 

Interest Deferral and Voting h g h t s  

The Company may defer interest paid on the Senior Subordinated Sscuritics, subject to 
the ternis and conditions in the Agreement. The Holders of this Senior Subordinated Security 
will be permitted to vote for hvo directors in the event interest is deferred for six quarters 
(regmiless of whether such quarters are consecutive). Deferral of interest in excess of 20 
quarters constitutcs an "Event of Default" as defined in the Agreement. 

Dsnonlinations: Transfer; Exchanw 

The Senior Subordinated Securities are issuable only in registered form without coupons 
in n~inimum denominations of !$1,000.00 and integral multiples of $1,000.00 in excess thereof. 
As provided in the Ageement, this Senior Subordinated Security is transferable by the Holder 
hereof on the Senior Note Register maintained by the Company or its agent. upon surrender of 
this Senior Subordinated Security for registration of transfer at the office or agency of the 
Company or its agent, accomp:~nied by a written instrument or instruments of transfer in form 
satisfactory to the Company duly executed by the Holder hereof or his or her attorney duly 
authorized in writing, and thereupon one or more new Scnior Subordinated Securities of 
authorized denominations and for the same aggregate principal arnount will be issued to the 
designated transferee or transferees. No service charze will be made for any such registration of 
transfer. but the Company may require payment of a sum sufficient to cover any ta,, or other 
governmental charge payable in relation thereto. 

Prior to due presentmenr for registration of transfer of this Scnior Subordinated Security. 
the Company and any agent thereof may deem and treat the Holder hereof as the absolute owner 
hereof (whether or not this Senior Subordinated Security shall be overdue and notwithstanding 
any notice of ownership or writing hereon made) for the purpose of receiving payment of or on 
account of the principal hereof and (subject to the Agreement) interest due hereon and for all 
other purposes. and none of the Company or any agent thereof shall be affected by any notice to 
the conlrary. 

No Recourse Arrainst Others 

No rccourse shall be had for the payment of the principal of or interest on this Scnior 
Subordinated Security, or for any claim based hereon, or otlienvise in respect hcreof, or based on 
or in respect of the Agreement or any other Transaction Document, against any incorporator. 



shareholder. employee, officer or director, as such. past, present or future, as such, of the 
Company or of any successor thereto, whether by virtuc of any constitution. st;ltute or rule o f  
law, or by the enforcement of any assessment or penalty or othenvise, all such liability being, by 
the acceptance hereof and as part of the considcrcltion for the issuancc hereof. expressly waived 
and rclcased. 

Governing Law 

THE AGREEMENT AND TIIIS SENIOR SUBORDINATED SECURITY SHALL 
EACH BE GOCrERNED BY. AF4D COYSTRUED IN ACCORDANCE WITH. THE 
FEDERAL LAWS OF THE UNITED STATES, IF AND TO THE EXTEPUT SUCH LAW IS 
MPLICABLE M D  OTHERWISE IN ACCORDANCE WITH THE LAWS OF THE STATE 
OF NEW YORK, LVITHOUT REGARD TO CONFLICT 01: LAW PRINCIPLES OF SAID 
STATE. 

Abbreviations 

The following abbreviations, when used in the inscription on the face of this Senior 
Subordinated Security, shall be construed as though they were written out in hll according to 
applicable laws or regulations: 

TEN CON - as tenants in common TEN ENT - as tenants in the entireties 

JT TEN - as joint tenants with right ol'survival 

b%IF GIFT LLLN ACT - under Uniform Gift to hlinors Act and not as tenants 

Additional abbreviations may also be used though not in the above list. 



ASSICIWI ENT 

FOR VALUE RECEIVED, the undersigned hereby assigns and transfers this Senior 
Subordinated Sccurity to: 

(.ksigner's social security or tax identification number) 

(Address and zip codc of assignee) 

and irrevocably appoints agent to transfer this Senior 

Subordinated Security on the books of the Company. The agent may substitute another to act for 

him or her. 

Date: 

Signature: 

(Sign exactly as your name appears on the other side of this Senior Subordinated Security) 

Signature Guarantee: 

[Signature must be guaranteed by an "eligible guarantor 
institution" that is a bank, stockbroker. savings and loan 
association or credit union meeting the requircnlents of the 
Registrar. which requirements include membership or participation 
in the Securities Transfer Agents hledallion Program 
("STAMP") or such other "signature guarantee program" as may 
be determined by the Registrar in addition to. or in substitution for, 
STAXIP. all in accordance with the Securities Exchange Act of 
1934, as amended.] 



ANNEX D 

FORILI OF \.\;.ARRANT SENIOR SUBOIIDINATED SECtRITIES 

(FORhI OF FACE OF NOTE) 

"THIS SENIOR SL'BORDIYXTED SECURITY WILL BE ISSUED AND MAY BE 
TRANSFERRED ONLY I& ~ 1 ~ 7 _ C ~ l  DENOh4INXTIOXS OF S1.OOO AND 
h1ULTIPLES OF S 1,000 Ih- EXCESS THEREOF. AXY ATTEhlPTED TRANSFER 
OF SCCH SECURITIES IN A DENOMNATION OF LESS THAN $1,000 AND 
hIULTIPLES OF $1.000 IN EXCESS THEREOF SHALL BE DEEMED TO BE VOID 
AND OF NO LEGAL EFFECT CVHATSOEVER. ANY SUCH PURPORTED 
TR4NSFEREE SHALL BE DEEMED NOT TO BE THE HOLDER OF SUCH 
SECLWTIES FOR ANY PURPOSE INCLUDING, BUT NOT LIMITED TO. THE 
RECEIPT OF PAYLIENTS ON SUCH SECURITIES. AND SUCH PURPORTED 
TR,4NSFEREE SHALL BE DEEhIED TO HAVE NO INTEREST U'HATSOEVER IN 
SUCH SECURITIES. 

THIS SECURITY IS SUBJECT TO THE TERkIS .4ND CONDITIONS SET FORTH IN 
THE LETTER AGREEMENT BY A J D  BETWEEN THE COMPANY AND THE 
UNITED STATES DEPARTMENT OF THE TREASURY AND SECURITIES 
PURCU4SE AGREEhlENT - STANDARD TERMS (THE "AGREEMENT"), EACH 
OF WHICH ARE WCOKPOk4TED TXTO THIS NO'TE. 

THIS OBLIGATION IS NOT A SAVINGS ACCOUNT OR DEPOSIT AND IS NOT 
INSURED OR GUARANTEED BY THE FEDER4L DEPOSIT TU'SURANCE 
CORPOR4TION. THE BOARD OF GOVERNORS OF THE FEDER4L RESERVE 
SYSTEM OR ANY OTHER GO\TRNhIENTAL AGENCY. THIS OBLIGATION IS 
SWJ3ORDINATED TO THE CLAIMS OF GENERAL AND SECLRED CREDITORS 
OF THE COMPANY .4hB IS NOT SECURED. 

THIS SECURITY HAS NOT BEEN REGISTERED CNDER THE SECURITIES ACT 
OF 1933. AS AMEKDED (THE "SECURITIES ACT"), OR THE SECURITIES LAWS 
OF A W  STATE AND MAY NOT BE TRANSFERRED, SOLD OR OTHERWISE 
DISPOSED OF EXCEPT &WILE A REGISTRATIOK STATEMENT RELATMG 
THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE 
SECL'RITIES LAWS OR PURSUPINT TO AN EXEMPTION FROM REGISTRATION 
LrNDER SUCH ACT OR SUCH LAWS. EACH PURCHASER OF THIS SECURITY 
IS NOTIFIED TH.4T THE SELLER MAY BE RELYNG OK THE EXEMPTION 
FR0h.I SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE 114.4 
THEREUNDER. ANY TR4NSFEREE OF THIS SECURITY BY ITS ACCEPTANCE 
HEREOF ( I )  REPRESENTS THAT IT IS A "QUALIFIED INSTITUTIONAL BUITR" 
(AS DEFINED T;\I RULE 141A UNDER THE SECURITIES ACT), (2) AGREES THAT 
IT \-ILL NOT OFFER, SELL OR OTHERWISE TRANSFER THE SECURITIES 
REPRESENTED R Y  THIS NSTRLrMENT EXCEPT (A) PURSUANT TO A 
REGISTR4TION STATELLENT WUICH IS THEK EFFECTIVE UNDER THE 
SECURITIES ACT, (B) FOR SO LONG AS THE SECURITIES REPRESENTED BY 



THIS INSTRUMENT ARE ELIGIBLE FOR RESALE PURSUANT TO RULE 1-53.4, 
TO A PERSON IT REASONAI3LY BELIEkTS IS A "QUALIFIED NSTlTUTlONAL 
BLYER" AS DEFWED W RULE I-UA UWDER THE SECLrRITIES ACT TFL4T 
PURCHASES FOR ITS OWX ACCOUru'T OR FOR THE ACCOL'NT OF A 
QUALIFIED INSTlTU'TIObiXL BUYER TO \ W O M  NOTICE IS GIVEN THAT THE 
TRANSFER IS BEWG M 4 D E  lY RELIANCE ON RULE 144.4, (C) TO THE 
COMPANY OR (J3) PLRSUAKT TO ANY OTHER AVAILABLE, E,YEICIPTION 
FROM THE REGISTR4TION FEQUIREMENTS OF THE SECURITIES .4CT AND 
(3) AGREES THAT IT WILL GI\T TO EACH PERSON TO l\HOkl THIS 
SECURITY* IS TR4NSFERRED A NOTICE SUBSTANTIALLY TO THE EFFECT OF 
THIS LEGEND. 

THIS INSTRljRlENT IS ISSUED SUBJECT TO THE RESTRICTIONS ON 
TRhNSFER AKD OTHER PROVlSIONS OF THE AGREEMENT BETNTEN THE 
COMPAhi' A?;D THE INVESTOR REFERRED TO THEREIN. A COPY OF WHICH 
IS ON FILE WITH THE COIClPhW. THIS SECURITY hL4Y NOT BE SOLD OR 
OTHERWISE TRANSFERRED EXCEPT IX COMPLIANCE \;IlTH SAID 
AGREEi'vIENT. ANY SALE OR OTHER TR4NSFER NOT N COMPLIANCE WITH 
SAID AGREEMENT WILL BE VOID." 

[NAiiIE OF COIkIP ANY] 

CUSIP No. 

13.8% SENIOR SUBORDINATED SECURITY DUE 2039 

[Company], a [State corporation] (the "Con~pmty," which tcmi includes any permitted 
successor thereto, for value received, hereby promises to pay to the order of the United States 
Department of the Treasury or registered assigns, by wire transfer, the principal sum of 
$ ( Dollars) on .2039 
(the "Alcltur-ih: Date") (or any earlier redemption date or date of acceleration of the Maturity 
Date) and to pay interest on the outstanding principal amount of this Senior Subordinated 
Security Due 2039 (this "Stwior Si~bor-rlinuted Senrriy") from , or from the 
most recznt intzrc'st pajnleiit date to which interest has been paid or duly provided for, quarterly 
in arrears (subject to dcfcrral as set forth in Section 5.6 of the Agreement) on February 15, May 
15. August 15 and Kovembcr 15 of each year (each such date. an "Ititerest Puymenr Date"). 
commencing on , at the rate of 13.8941 per annum (each such interest rate, 
tlw applicable "Interest Rurt.") until the principal hereof shall have been paid or duly provided 
for. compounded quarterly, ancl on any overdue principal and on any overdue installment of 
interest (without duplication ancl to the extent that payment of such interest is enforceable under 
applicable law) at the same rate per annum. The amount of interest payable hereon shall be 
computed on the basis of a 360 day year comprised of twelve 30-day months. 





Subordination 

The indebtedness evidenced by this Senior Subordinated Security is, to the extent 
provided in the Agreement suborhnare and junior in right of payment to the prior payment in full 
of all clauns of depositors and to the Company's other debt obligations to its general and sccured 
creditors, unless such debt obligations are explicilly made puvi pmsu or subordin;itcd to the 
Scnior Subordinated Securities/scnior inciebtcdness of the Company, in accordance with 
applicable holding company regulations of the Appropriate Federal Banking Agency, unless such 
dcbt obligations are explicitly m ~ d e  puri passu or subordinated to the Senior Subordinated 
Securities. if applicable. Each Holder of this Senior Subordinated Security. by accepting the 
same agrees to and shall be bound by such provisions of the Agreement. Each Holder hereof, by 
his or her acceptance hereof, hereby waives all notice of the acceptance of the subordination 
provisions contained herein and in the Agreement by each holder of Senior Indebtedness, 
\vhcther now outstanding or hereafter incurred, and waives reliance by each such holder upon 
said provisions. 

The provisions of this Senior Subordinated Sccurity art: continued on the reverse side 
h e r d  and such provisions shall for a11 purposes havu the sanlc effect as though fully set forth at 
this place. 

I3 WITNESS WHEREOF. the Company has caused this instrunlent to be duly executed 
this day of 

[NACLIE OF COMPANY] 

By: 
Name: 
Title: 

Attest: 

Ry: 
Name: 
Title: 



(FORM OF RE\"ERSE OF NOTE) 

This Senior Subordinatccl Security is one of thc Senior Subordinated Securities of the 
Con~pany (herein sometimes referred to ss the "Senior Subordinated Securities"). issued or to be 
issued under and pursuant to a Lettcr Agreement and Securities Purchase Agreement - Standard 
Ternis. dated as of (as amended, modified or restated from time to time. the 
"Agreement“). bv and between the Company and the United States Department of the Treasury, 
as the initial Investor (the "Investor"), to which Agreement reference is hereby made for a 
description of the rights. linlltations of rights, obligations, duties and immunities thereunder of 
Company and the Holders of the Senior Subordinated Securities. This Senior Subordinated 
Security is a single serics note with a face value In aggregate principal amount as set forlh on the 
front of this Senior Subordinated Security. 

Defaults and Remedies 

If an Event of Def:wlt involving bankruptcy or certain provisions relating to defcrral of 
interest as provided for under Section 4.1 (f) of the Agreement occurs. then the principal of. 
interest accrued on, and other obligations payable under this Senior Subordinated Security and 
the Transaction Documents, will inlrnediately become due and payable. Notwithstanding 
anything to the contrary herein or in the Agreement. other than Section 4. I (f) of the Agreement, 
therc is no right of acceleration for any Default. including a default in thc payment of principal or 
interest or the perfonllmcc. of any other covenant or obligation by the Company, or Event of 
Default under this Senior Subordinated Security or the A, ~reement.  

Arncndment and Waiver 

No amendment. modification, tcrrnination or waiver of any provision of the A, oreement. 
the Senior Notes or any of the other Transaction Documents. or consent to any departure by the 
Company therefrom. shall be effective unless made in writing and signed by an officer or a duly 
authorized representative of the Company and. in the case of the Warrant, thc holder thereof, and 
in the case of the Senior Notes, the Majority Holders; provided that the Investor may unilaterally 
amend any provision of this Agreement to the extent required to comply with any changes after 
the Signing Date in applicable federal statutes; provided firrr-rhel- that no amendment, 
modification, termination or baiver with respect to the Senior Notes shall, unless in writing and 
signed by all Holders, do any of the following: (A)  change the principal of or the rate of interest 
on any Senior Note: (B) extend any date fixed for any payment of princip:rl or interest; 
(C) change the definition of the term "Majority Holders" or the percentage of Holders which 
shall be required for Holders to take any action hereunder: or (D) consent to the assignment, 
delegation or other transfer by the Company of any of its rights and obligations under any 
Transaction Documents. 

Any such consent or waiver by the Holder of this Scnior Subordinated Security shall be 
conclusive and binding upon such Holder and upon all future Holders of this Senior 
Subordinated Security and of any Senior Subordinated Security issued in exchange herefor or in 
place hereof (whcther by registration of transfer or otherwise), irrespective of whether or not any 
notation of such consent or waiver is made upon this Senior Subordinated Security. 



No refcrence hcrein to the .4greement and no provision of this Senior Subordinated 
Security or of the Agreement shall alter or impair thc obligation of thc Company, which is 
absolute and unconditional, to pay thc principal of and interest on this Senior Subordinated 
Security at  the time and place and at the rate and in the moncy herein prescribed. 

Limitation on Dividends and Repurchases of Eauitv Securities 

The Company's ability to declare and pay dividends and purchase or acquire shares of 
Common Stock, other equity securities, trust preferred securities or any Senior h'ote is limited by 
the terms or  the Agreement. The Company's ability to redeem this Senior Subordinated Security 
is limited by the terms of the Agreement. 

Interest Defmal and Voting fights 

The Company may defer interest paid on the Senior Subordinated Securities. subject to 
the terms and conditions in the Agreement. The Holders of this Senior Subordinated Security 
will be permitted to vote for two directors in the event interest is deferred for six quarters 
(regardless of whether such quarters are consecutive). Dekrral of interest in excess of 20 
quarters constitutes an "Event of Default" as &fined in the Agreement. 

Denominations: Transfer; Exchange 

The Senior Subordinated Securities are issuable only in registered form without coupons 
in minimum denominations of $1,000.00 and integ~al rnultiplcs of S 1,000.00 in excess thereof. 
As provided in the Agreement, this Senior Subordinated Security is transferable by the Holder 
liereof on the Senior Note Register maintained by the Company or its agent, upon surrender of 
this Senior Subordinated Security for registration of transfer at the oflice or agency of the 
Company or its agent, accompanied by a written instrumcnt or instruments of transfer in form 
satisfactory to the Company duly esecuted by the Holder hereof or his or her attorney duly 
authorized in writing, and thereupon one or more new Senior Subordinated Securities of 
authorized denominations and for the same aggregate principal amount will be issued to the 
designated transferee or transferees. No senice charge will be made for any such registration of 
transfer, but the Company may require payment of a sum sufficient to cover any tax or other 
governmental charge payable in relation thereto. 

Prior to due presentment for registration of transfer of this Senior Subordinated Security. 
the Conlpany and any agent thereof may deem and treat the Holder hereof as the absolute owner 
hereof (whether or not this Senior Subordinated Security shall be overdue and notwithstanding 
any notice of ownership or writing hereon made) for the purpose of receiving payment of or on 
account of the principal hereof and (subject to the Agreement) interest due hereon and for all 
other purposes. and none of the Company or any agent thereof shall be affected by any notice to 
the contrary. 

Redemption 

This Senior Subordinated Security may not be redeemed or repurchased by the Company 
until all of the Company's 7.7% Senior Subordinated Securities and interest thereon have been 
paid in full. 



No Recourse Against Others 

No recourse sh:ill be had for the p:~yment of the principal of or intercst on this Senior 
Subordinated Security, or for any claim based hereon, or othel-wse in respect hereof. or based on 
or in respect of the Agreement or any other Transact~on Document. against any incorporator, 
shareholder, employee, officer or director, as such, past. present or future, as such, of the 
Company or of any successor chcrcto, whether by i.irtue of any constitution. statute or rule of 
law, or by the enforcement of any assessment or penalty or otherwise. a11 such liability being by 
the acceptance hereof and as part of the consideration for the issuance hereof, expressly waived 
and released. 

govern in^ Law 

THE AGREEMENT AND THlS SENIOR SUBORDINATED SECURITY SI-LkLL 
EACH BE GOVERNED BY, AND CONSTRUED IK ACCORDAKCE WITH. TI-IE 
FEDERAL LAWS OF THE UNITED STATES. IF AND TO THE EXTENT SUCH LAW IS 
APPLICABLE AND OTI-ERWISE Iic' ACCORDANCE WITH THE LAWS OF THE STATE 
OF NEW YORK, WITHOUT REGARD TO CONFLICT OF LAW PRINCIPLES OF SAID 
STATE. 

Abbreviations 

The following abbreviations. when used in the inscription on the face of this Senior 
Subordinated Security, shall be construed as though they were written out in full according to 
applicable laws or regulations: 

TEN CON - as tenants in common TEN ENT - as tenants in the entireties 

JT TEN - as joint tenants with right of survival 

UNIF GIFT PvllN ACT - under Uniform Gift to Minors Act and not as tenants 

Additional abbrcviations may also be used though not in the abo1.e list. 



ASSIGWl ENT 

FOR VALUE RECEIVED, the undersipcd hereby assigns and transfers this Scnior 
Subordinated Security to: 

(Xssignw's social security or tax identification number) 

(Address mil zip code of assignee) 

and irrrvocably appoints agent to transfer this Senior 

Subordinated Security on the books of thc Company. The agent may substitute another to act for 

him or her. 

Date: 

(Sign esactly as your name appears on the other side of this Senior Subordinated Security) 

Sigature  Guarantee: 

[S ipa twe  must be guaranteed by an '-eligible guarantor 
institution" that is a bank, stockbroker, savings and loan 
association or credit union mceting the requirements of the 
Registrar, which requirements include membership or participation 
in the Securities Transfer Agents bledallion Program 
("STAMP") or such other "signahire guarantee program" as may 
be determined by the Registrar in addition to, or in substitution for, 
STAMP, all in accordance with the Securities Exchange Act of 
1934. as amended.] 



FORM OF \t'ARfL-iNT 

[SEE ATTACHED] 



FOR51 OF WARRANT TO PL'RCHASE SENIOR SCJBOKDINATED SECURITIES 

TI-IE SECURITIES REPRESENTED BY THIS INSTRUMENT H A V E  NOT BEEN 
REGISTERED LiNDER THE SEC'UKI'l'IkS ACT OF 11133, AS AMENDED. OK THE 
SECURITIES LAWS OF ANY STATE AND h1AY NOT BE TFLANSFERRED, SOLD OR 
OTHER\VISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT 
RELATING THERETO IS R EFFECT UNDER SLCl1 ACT AND APPLICABLE STATE 
SECURITIES LAb'S OR PURSUANT TO AN EXEMI'TION FROM REGISTRATION 
UNDER SUCH ACT OR SUCH LAWS. THIS NSTRUhIENT IS ISSUED SUBJECT TO THE 
RESTRICTIOKS ON TRANSFER AND OTHER PROVISIONS OF A SECURITIES 
PURCHASE AGREEMENT BETWEEN THE COMPANY AND THE INVFSTOR 
REFERRED TO THEREIN. A COPI' OF WHICH IS ON FILE WITH THE COMPANY. THE 
SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE SOLD OR 
OTHERWISE I'It4NSFERRED EXCEPT Ih' COMPLIAh'CE WITH SAID AGREEMENT. 
ANY SALE OR OTHER TRAKSFER NOT IN COMPLIANCE WITH SAID AGREEMENT 
WILL BE VOID. 

LVARFLANT 
to purchase 
5 117,001.17 

of Senior Subordinated Securities 

from NEMO BANCSHARISS, INC. 

Issue Date: June 19. 2009 

1 .  Definitions. Unless the context othewisc requires. when used herein the 
following terms shall have the meanings indicated. 

"Boiird of' LXrecrors" means the board of directors of the Company. including any duly 
authorized cornmiltce thereof. 

"business tkiq." means any day escept Saturday. Sunday and any day on which banking 
institutions in the State of New York generally are authorized or required by law or other 
governmental actions to close. 

"Chai.~cr." mcans. with respect to any Person. its certificate or articlcs of incorporation, 
;rticIes oi'associati~n. 0 s  sirnilrw organizational document. 

"C'otnpc~ny" means the Person whose name. corporate or other organizational form and 
jurisdiction of organization is set forth in Item I of Schedule A hereto. 

"Denov~inutiort A~nozrrti" means $1.000. 



"E,rChunge Act" means thc Securities Exchange Act of 1934. as anlendcd. or any 
successor statutc, and the rules and regulations promulgated thereunder. 

"E.rerci.se Price" m c u s  the amount set forth in Item 2 of Schedule .4 hereto. "Espiration 
Time" has the meaning set lbrth in Section 3. 

"lss~rr Date'' mcans the date set forth in Item 3 of Schedule A hereto. 

",L'ei Prin~Ypul Amoirnt" means with reference to the nggregatc principal arnount of 
%'arrant Securities" in the form of Annex D to thc Purchase Agreement to be purchased 
pursuant to the terms of this Warrant. as set forth in Item 3 of Schedule A hereto. 

"Origintrl Principul Amounr" means the aggregate principal amount of "Senior 
Subordinated Securities" in thc form of Xnrles C to the Purchase .4greemenr purchased by the 
Original Warrantholdcr, as set forth in Item 7 of Schedule A hereto. 

"Originul W'munttloldel-" means the United States Department of the Treasury. Any 
actions specified herein to be taken by the Original Warrantholder hereunder may only be taken 
by such Person and not by any other Warrantholder. 

-'Person" 112x5 the meaning given to i t  in Section 3(a)(9) of the Exchange Act and as used 
in Sections 13(d)(3) and l4(d)(2) of the Exch'mge Act. 

"Plrrchtrse .dgreemenf" means the Securiries Purchase Agreement - Standard Ternls 
incorporated into the Letter Agreement, dated as of the datc set forth in Item 6 of Schcdulc A 
hereto. as anlendcd f'ronl time to time. between the Company and the United States Departrncnt 
of thc Tremury ([he "Lctrer : l g r e ~ ~ n ~ n r " ) ,  including all annexes and schedules thereto. 

" R ~ g ~ i f ~ r t o r ~ :  .4pprovals" with respect to the Warrantholder, means, to the extent 
applicable and required to permit the Warrantholder to esercisc this Warrnnt for Senior 
Subordinated Securities and to own such Senior Subordinated Securities without the 
Warrantholder being in violation of applicable law, rule or regulation, the receipt of any 
necessaq approvals and authorizations of. filings and registrations with. notifications to. or 
expiration or termination of any applicable waiting period under, thc Hart-Scott-Rodino Antitrust 
Improverncnts Act of 1976. as amended, and the rules and regulations thereunder. 

"SEC"' means the L.S. Securities and Exchanse Commission. 

"Seclrritie.~ Act" means the Securities Act of 1933. as amended, or any successor statute. 
and the rules and regulations promulgated thereunder. 

"Senior Stthortiintrtrd S~wt-irks" has the meaning set forth in Section 2. 

"II~rrrt~~~rholtlc.,." has the meaning set forth in Section 2. 

" I J " U ~ I ' L I I I I ' '  nicans [his Warrant. issued pursuant to the Purchase Agreement. 



3. Original Principal .4mount of Senior Subordinated Securities: Exercise Price. 
This certifies that, for value received. the United States Department of the Treasury or its 
permitted assigns (the "lV~~rranrholtier") is entitled. upon the terms and subject to the conditions 
hereinafter set forth, to acquire from the Company. in whole or in part, afler the reczipt of all 
applicable Regulatory Approvals. if any. the Net Principal Amount of subordinated dcbcntures as 
sct forth on Schedule A hcreto (the "SCllior Szrbordinuted Srcla-itic~s"). at a purchase price equal 
to the Exercise Price. 

3.  Exercise of &'arrant; Terni. Subject to Section 2. to the extent permitted by 
applicable laws and regulations, the right to purchase the Senior Subordinated Securities 
represented by this Warrant is exercisable, in whole or in part by the Warrantholder, at an) time 
or from time to time after the execution and deli\ ery of this Warrant by the Company on the date 
hereof. but in no event later than 5:00 p.m., New York City time on the tenth anniversary of the 
Issue Date (the "Expirurion Tinte"). by ( A )  the surrender of this Warrant and Notice of Exercise 
annexed hereto. cluly completed and executed on behalf of the Warrantholder. at the principal 
cxccutiie office of thc Company located at the address set lorth in Schedule A hereto (or such 
other office or agency of the Company in the United States as i t  niay designate by notice in 
u~it ing to the Warrantholder at the address of the U'arrantholder appearing on the books of the 
Company). and ( B )  payment of the Exercise Price for the Senior Subordinated Securities thereb) 
purchased. by having thc Company withhold, from the Original Principal Amount that \+auld 
othemise be delivered to the Warrantholder upon such exercise. Senior Subordinated Securities 
issuable upon exercise of the Warrant in the Net Principal Amount. 

If the U'arrantholder does not excrcisc this Warrant in its entirety, the Warrantholder will 
bc entitled to rcccivc from the Company within a reasonable time. and in any event not 
exceeding three (3) business days. a new warrant in substantially identical form for the purchase 
of Senior Subordinated Securities equal to the difference between the Net Principal Amount of 
Senior Subordinated Securities subject to this Warrant and the aggregate principal amount of 
Senior Subordinated Sccurities as to which this Warrant is so exercised. Notwithstanding 
anything in this Warrant to the conlrary, the Warrantholder hereby acknowlt.dg~.s and agrees that 
its cssrcise of this Warrant for Senior Subordinated Securities is subject to the condition that the 
Warrantholder will have first received any applicable Regulatory Approvals. 

1. Issumctt of Senior Subordinated Securities: Authorization. Scnior Subordinated 
Securities issued upon exercise of this Warrant will be issued in such name or names as the 
U'arrantholder may designate and will be delivered to such narned Person or Persons within a 
reasonable time, not to exceed threc ( 1 7 )  business days aHcr the date on which this Warrant has 
been duly esercised in accordancc kvith the terms of this Warrant. Thc Company hereby 
represents and ivarrnts that an? Senior Subordinated Securities executed and delivered upon the 
exercise of this LVarrant in accordance with the provisions of Section 3 will be duly and validly 
authorized and will be the legal. valid and binding obligations of the Company. enforceable in 
accordance with their respective terms. except to the extent that thc enforceability thereof may be 
limited by applicable bankruptcy, receivership. conservatorship. insolvency. reorganization. 
nioratorium or similar laws affecting tlic enforcement of creditors‘ rights generally and general 



equitable principles. regardless of whether such enforceability is considered in a proceeding at 
law or in equity. The Company agrees that the Senior Subordinated Securities so executzd and 
delivered will be deemed to have been issued to the Warrantholder as of the close of business on 
the dare on which this Wmant and payment of the Exercise Price are delivered to the Company 
in accordance ~ i t h  the terms of this Warrant, notwithstanding that the Senior Note Register of 
the Con~pany may then be closed or Senior Subordinated Securities may not be actually 
delivered on such date. The Company ivill use reasonable best efforts to ensure that the Senior 
Subordinated Securities may be issued without violation of any applicable law or regulation or of 
any requirement of any securities exchange on which such Senior Subordinated Securities may 
be listed or traded. 

i . bio Rights as Shareholders: Warrant Register. This Warrant does not entitle the 
Warrantholder to any voting rights or other rights as a shareholder of the Company. The 
Company \vill at no time close its Warrant Register against transfer of this Warrant in any 
manner bvhich interferes with the timely esercise of this Warrant. 

6. Cliarces. Taxes and Expenses. Issuance of Senior Subordinated Sccurities to the 
Warrantholder upon the esercisc of this Warrant shall be made without charge to the 
Warrantholder for any issue or transfer tau or other incidental expense in respect of the issuance 
thereof. all of which taxes and expenses shall be paid by the Company. 

(A) Sub.jcct to compliance with clause (B) of this Section 7. this Warrant and all rights 
hereunder are transferable. in whole or in part. upon the books of the Company by the registered 
holder hereof in person or by duly authorized attorney. and a new Warrant shall be made and 
delivered by the Company. of the same tenor and date as this Warrant but registered in the name 
of one or more transferees. upon surrender of this Warrant. duly endorsed, to the office or agency 
of the Company described in Section 3. A11 expenses (other than transfer taxes) and other 
charges payable in connection with the preparation, esecution and delivery of the new Warrants 
pursuant to this Section 7 shall be paid by the Company. 

(B) The transfer of the b'arrant and the Senior Subordinated Securities issued upon 
exercise of the Warrant are subject to the restrictions set forth in Scction 5.9 of the Purchase 
Agreement. If and for so long as required by the Purchase Agreement. this Warrant shall contain 
the legends as set forth in Section 5.7 of the Purchase Agreement. 

5. Exchan~e and Registrv of Warrant. This Warrant is exchmgcable, upon the 
surrender hereof by the Warrantholder Lo the Company. [or a ncw Warrant or Warrants of like 
tenor and representing the right to purchme the same aggregate principal amount of Senior 
Subordinated Securities. The Companv shall maintain a registry showing the name and address 
of the Warrantholder as the registered holder of this Warrant. This Warrant may be surrendered 
for exchange or exercise in accordance with its terms, at the oflice of the Company. and the 
Company shall be entitled to rely in all respects, prior to ~ c ~ i t t e n  notice to the contrary. upon such 
registry. 



9. Loss. TheA. Destruction or Mutilation of Warrant. Upon receipt by the Company 
of evidence reasonably satisfactory to it of the loss. theft, dcstruction or mutilation of this 
CVarrant. and in the case of 'any such loss, thcft or dcstruction, upon receipt of a bond. indenmity 
or security reilsonably satishctory to the Company. or, in the case of any such mutilation. upon 
surrender and cancellation of this \'arrant. the Company shall make and deliver. in lieu of such 
lost, stolen. destroyed or mutilated Warrant. u new Warrant of like tenor and representing the 
right to purchase the same aggregate amount of Senior Subordinated Securities as provided for in 
such lost. srolen. destroyed or mutilated Warrant. 

10. Saturdays. Sundavs, Mo1ida)s. etc. If the last or appointed day for the taking of 
any action or the expiration of any right required or granted herein shall not be a business day. 
then such action may be taken or such right may be exercised on the nest succeeding day that is 
a business day. 

1 1 .  Rule 114 Information. The Company covenants that it will use its reasonable best 
efforts to timely file all reports and other documents required to be filed by it under the 
Securities Act and the Exchange Act and the rules and regulations promulgated by the SEC 
thcreunder (or, if the Company is not rcyuircd to file such reports, i t  will. upon the request of any 
Warrantholder. make publicly available such information as necessary to permit sales pursuant to 
Rule 1U undcr the Securities Act). and it will use reasonable best efforts to take such further 
action as any Warrantholder may reasonably request, in each case to the extent requircd from 
time to time to enable such holder to, if permitted by the terms of this b'arrant and the Purchase 
Agreement. sell this \'arrant w-ithout registration under the Securities Act within the limitation 
of the exemptions provided by (A) Rule 144 under the Securities Act, as such rule maj be 
amended from time to time, or (B)  any successor rulc or regulation hereafter adopted by the 
SEC. Upon the ~vritten request of any Warrantholder, the Company will deliver to such 
Warrantholder a written statement that it has complied with such requirements. 

12. Adiustments and Other Rights. For so long as thc Original Warrantholder holds 
this Warrant or any portion thereof. if any event occurs thatt, in the good faith judgment of the 
Board of Directors of the Company. would require adjustment of the Exercise Price or the Net 
Principal Amount of Senior Subordinated Securities for which this Warrant is exercisable in 
ordcr to fairly and adequately protcct the purchase rights of the Warrants in accordance with the 
essential intent and principles of the Purchase Agreement and this Warrant. then the Board of 
Directors shall make such adjustments in thc application of such provisions, in accordance with 
such essential intent and principles. as shall be reasonably necessary. in the good faith opinion of 
the Board of Directors, to protect such purchase rights as aforesaid. 

Whenever the Exercise Price or thc Nct Principal Amount of Senior Subordinatd 
Securities into which this U'arrant is exercisable shall be adjusted as provided in this Section 13. 
the Company shall forthwith file at the principal ofice of the Company a statement sho~ving in 
reasonable derail the facts requiring such adjustment and the Exercise Price that shall be in effect 
and lhe Net Principal Amount of Scnior Subordinated Securities for which this Wmant shall bc 
exercisable after such adjustment. and the Company shall also cause a copy of such statement to 
be sent by mail, first class postage prepaid. to each Warrantholder at the address appearing in the 
Cornpanj's records. 



13. No Impairment. The Company will not, by amendment of its Charter or through 
any reorganization, transfer of assets, consolidation. merger, dissolution. issue or sale of 
sccuritics or any other voluntary action, avoid or seek to avoid the observance or performance of 
any of the terms to be observed or performed hcreundcr by the Company, but nil1 at all times in 
good faith assist in the carq ing out of all the provisions of this Warrant and in taking of all such 
action as may bc necessary or appropriate in order to protect the rights of the Warrantholder. 

11. Goveminr! Law. This Warrant uill be governed by and construed in accordance 
mith the federal law of the United States if and to the extent such law is applicable, md 
othenvisc in accordance nith the laws of the State of h'ew York applicable to contracts made and 
to be performed entirely within such State. Each of the Company and the Warrantholder agrees 
(a) to submit to the esclusi\~e jurisdiction and venue of the United States District Court for the 
District of Columbia for any civil action. suit or proceeding arising out of or relating to this 
Warrant or thc transactions contemplated hereby. and (b) that notice may be served upon the 
Company at the address in Section 17 below and upon the Warrantholder at the address for the 
Warrantholder set forth in the registq maintained by the Company pursuant to Section 8 hereof. 
To the extent permitted by applicable law. each of the Company and the Warrantholder hereby 
unconditionally \vaives trial by j u p  in an? civil legal action or proceeding relating to the 
Q'arrant or the transactions contemplatcd hereby or thereby. 

I .  Binding - Effect. This Warrant shall be binding upon any successors or assigns of 
the Con~pany. 

16. Amendments. This Warrant may be amended and the observance of any term of 
this Warrant may be waived only with the written consent of the Company and the 
R'arrantholder. 

17. Notices. Any noticc. request. instruction or othcr document to be givcn hereunder 
by any party to the other \vill he in writing and will be deemed to have been duly given (a) on the 
date of delivery if deihxxcd personally, or by facsirnilc, upon confirmation of receipt. or (b) on 
the second business day follo~ving the date of dispatch if delivered by a recognized next day 
courier senice. All notices hereunder shall be delivered as set forth in Item 9 of Schedule A 
hcrcto, or pursuallt to such other instructions as may be dcsignatcd in writing by the party to 
receive such notice. 

18. Entire Agreement. This Warrant, the fornm attached hereto and Schedule A hereto 
(the ternls of which arc incorporated by reference herein), and the Letter Agreement (including 
all documents incorporated therein), contain the entire agreement between the parties with 
respect to the subject matter hereof and supersede all prior and contemporaneous arrangements 
or undertakings with respect thereto. 



[Form of Notice of Exercise] 

Date: June 19, 2009 

TO: KEMO Bancshares, Inc. 

RE: Election to Purchase Scnior Subordinated Securities 

*l'hc undersigned. pursuant to the provisions set forth in the alrached Wanant, hcreby 
agrees to subscribe for and purchase such Net Principal Amount of Senior Subordinared 
Securities covered by the Warrant such that after giving effect to an exercise pursuant to Section 
3 (B)  of the Wru-r:ult, the undersigned will receive the Net Principal ,Amount ol' Scnior 
Subordinated Securities set forth below. The undersigned. in accordance with Section 3 of the 
Warrant. hereby agrees to pay thc aggregate Exercise Price for such Net Principal ,4nlount of 
Senior Subordinstcd Securitics in the manner set forth in Section 3(B) of thc Warrant. 

Nct Principal Amount of Senior Subordinated securities:' $1 17.000.00 

Thc undersigned agrees that it is exercising the attached Warrant in full and that, upon 
receipt by the undersigned of the Net Principal Amount of Senior Subordinated Securities set 
forth above, such Warrant sliall be decmed to be cancelled and surrendered to the Company. 

Holder: 
f3y: 
N amc : 
Title: 

' Net Principal Amount of Senior Subordinated Securities to be received by the undersigned upon exercise of the 
nttaclied Warrant pursuant to Section 31 R )  tliercol: 



U i  WITNESS WIIEREOF. the Company has causcd this U'arrrunt to be duly executed by 
a duly authorized officer. 

Dated: June 19, 2(109 

COMPANY: NEMO Bancshares, Inc. 

By: 
Kame: blarrin Reinhold 
Title: President 

Attest: 

By: 
N m e :  Justin Lovenduski 
Title: Assistant Secretary 

(Signature Page to \Yarr:mt] 



SCHEDULE .A 

Item I 
Name:  NEMO Bancshares, Inc. 
Corporate or othcr organizational form: S-Corporation 
Jurisdiction of organization: 3lissouri 

Item 2 
Exercise l'rice:' 

Item 3 
Issue Date: 

Item 4 
Net Principal  mount:' 

Item 5 
Denomination Amount: 

June 19, 2009 

Item 6 
Date of Letter Agreement between the Company and the United States Department of the 
Treasury: June 19,2009 

Item 7 
Original Principal Amount: 

Item 8 
Company's address: 

Item 9 
Notice information: 

NEhlO Bnncshares, Inc. 
C/O Alli:~n t Rank 
P.O. Box 121 
Madison, h.10 65263 

NER.10 Bancshares, Inc. 
C/O Alliant R a n k  
201 S. Baltimore 
P.0. Box 916 
firksvillc, MO 63501 

I Let Principal Amount divided by Denomination Amount and multiplied by $0.0 1 .  
' The Net Principal Amount of Senior Subordinated Securities for which this Warranr is exercisable shall include 

the aggregate principal amount of Senior Subordinated Securities required to effect the cdshless exercise 
pursuan~ ro Section 3(B) of this Warrant (e.g., such Net Principal Amount of Senior Subordinated Securities 
divided by the Denomination Anlount and multiplied by the Exercise Price) such that, follouing evcrcise of this 
Warrant and payment of the Excrcise Price in accordance xbith such Section 3(B), the Net Principal Amounr of 
Senior Subordinated Securities delivered to the Warrantholder \could equal 5% of the Original Principal 
Amount of Senior Securities purchased bq the Llnited States Department of the Treasurj on 1hC invesrment date. 



ATTY: Don Crusby 
(660) 665-3494 (phone) 
(660) 665-3490 (fax) 


