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UNITED STATES DEPARTMENT OF THE TREASURY 
1500 PENNSYLVANIA AVENUE, NW 

WASHINGTON, D.C. 20220 

Dear Ladies and Gentlemen: 

The company set forth on the signature page hereto (the "Company") intends to issue in 
a private placement the number of shares of a series of its preferred stock set forth on Schedule A 
hereto (the "Preferred Shares") and a warrant to purchase the number of shares of a series of its 
preferred stock set forth on Schedule A hereto (the Warrant" and, together with the Preferred 
Shares, the "Purchased Securities") and the United States Department of the Treasury (the 
"Investor") intends to purchase from the Company the Purchased Securities. 

The purpose of this letter agreement is to confirm the terms and conditions of the 
purchase by the Investor of the Purchased Securities. Except to the extent supplemented or 
superseded by the terms set forth herein or in the Schedules hereto, the provisions contained in 
the Securities Purchase Agreement-Standard Terms attached hereto as Exhibit A (the 
"Securities Purchase Agreement") are incorporated by reference herein. Tams that are 
defined in the Securities Purchase Agreement are used in this letter agreement as so defined. In 
the event of any inconsistency between this letter agreement and the Securities Purchase 
Agreement, the terms of this letter agreement shall govern. 

Each of the Company and the Investor hereby confirms its agreement with the other party 
with respect to the issuance by the Company of the Purchased Securities and the purchase by the 
Investor of the Purchased Securities pursuant to this letter agreement and the Securities Purchase 
Agreement on the terms specified on Schedule A hereto. 

This letter agreement (including the Schedules hereto), the Securities Purchase 
Agreement (including the Annexes thereto), the Disclosure Schedules and the Warrant constitute 
the entire agreement, and supersede all other prior agreements, understandings, representations 
and warranties, both written and oral, between the parties, with respect to the subject matter 
hereof. This letter agreement constitutes the "Letter Agreement" referred to in the Securities 
Purchase Agreement. 

This letter agreement may be executed in any number of separate counterparts, each such 
counterpart being deemed to be an original instrument, and all such wunterparts will together 
constitute the same agreement. Executed signature pages to this letter agreement may be 
delivered by facsimile and such facsimiIes will be deemed as sufficient as if actual signature 
pages had been delivered. 
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IN WITNESS WHEREOF, this letter agreement has been duly executed and delivered 
by the duly authorized representatives of the parties hereto as of the date written below. 

UNITED STATES DEPARTMENT OF 
THE TREASURY 

By: 
Name: 
Title: 

COMPANY: 
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IN WITNESS WHEREOF, this letter agreement has been duly executed and delivered 
by the duly authorized representalives of the parties hereto as of the date written below. 

UNITED STATES DEPARTMENT OF 
THE TREASURY 

By: & 
Name: Nee1 Kashkari 
Title: Interim Assistant Secretary 

For Fimcial Stability 
COMPANY: 

METROPOLITAN CAPITAL 
BANCORP, INC. 

BY:  
Namc: Michael P. Rose 

Date: 

Title: President and Chief Executive Officer 
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SCHEDULE A 

ADDITIONAL TERMS AND CONDITIONS 

Company Information: 

Name of the Company: Metropolitan Capital Bancorp, Inc. 

Corporate or other organizational form: Corporation 

Jurisdiction of Organization: State of Illinois 

Appropriate Federal Banking Agency: Board of Governors of the Federal Reserve 
System 

Terms of the Purchase: 

Series of Preferred Stock Purchased: Fixed Rate Cumulative Perpetual Preferred Stock, 
Series A 

Per Share Liquidation Preference of Preferred Stock: $1,000.00 

Number of Shares of Preferred Stock Purchased: 2,040 shares 

Dividend Payment Dates on the Preferred Stock: February 15, May 15, August 15 and 
November 15 of each year 

Series of Warrant Preferred Stock: Fixed Rate Cumulative Perpetual Preferred Stock, 
Series B 

Number of Warrant Shares: 102.001 02 shares 

Number of Net Warrant Shares (after net settlement): 102 shares 

Exercise Price of the Warrant: $0.01 per share 

Purchase Price: $2,040,000.00 

Closing: 

Location of Closing: Hughes Hubbard & Reed, LLP, One Battery Park Plaza, New York, 
New York 10004-1482. 

Time of Closing: 9:00 a.m. Eastern Standard Time 

Date of Closing: April 10, 2009 

Schedule A - Page 1 



Wire Information for Closing: 
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Contact for Confu~nation of Wire Information: 
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SCHEDULE B 

CAPITALIZATION 

Capitalization Date: March 3 1, 2009 

Common Stock 

Par value: $0.01 

Total Authorized: 5,000,000 shares 

Outstanding: 

Subject to warrants, options, convertible securities, etc.: 

Reserved for benefit plans and other issuances 

Remaining authorized but unissued: 

Shares issued after Capitalization Date t to warrants, options, 
convertible securities, etc. as set forth above). 

Preferred Stock 

Par value: $0.01 

Total Authorized: 1,500,000 

Outstanding (by series): None 

Reserved for issuance: None 

Remaining authorized but unissued: 1,500,000 

Holders of 5% or more of any class of capital stock Primary Address 
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SCHEDULE C 

LITIGATION 

List any exceptions to the representation and warranty in Section 2.2(1) of the Securities 
Purchase Agreement-Standard Terms. 

If none, please so indicate by checking the box: El 

Schedule C - Page 1 
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SCHEDULE D 

COMPLIANCE WITH LAWS 

List any exceptions to the representation and warranty in the second sentence of 
Secbon 2.2(m) of the Securities Purchase Agreement-Standard Tenns. 

If none, please so indicate by checking. the box: El 

List any exceptions to the representation and warranty in the last sentence of 
Section 2.2(m) of the Securities Purchase Agreement-Standard Terms. 

If none, please so indicate by checking the box: El 

Schedule D - Page 1 
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Recitals: 

I IERE.4S. the Cnitrd States Department of the Treasi~r! (the ..IHIY.T~w") 1713>' fro111 
time to t ~ m e  a g e s  to purchase shares of preferred stock and narrants from eligblc financial 
institutions \\hich clecr to participate in the Troubled ;lssct Relief Program Capit.11 Purcha>e 
Program ("C'PP"): 

LVIIEREXS. an eligible financial institution electins to participate in the CPP and issue 
securities to the Inyestor (referred to herein as the T o t p c ~ q . " )  shall enter into a letter agreement 
(the "Lerrrr .-lgreenrrtzr") \kith the Investor n hich incorporates this Securities Purchase 
.4greement - Standard Terms; 

WHEREAS. the Con~pany agrees to expand the flow of credit to U S .  consumers and 
businesses on competitive terms to promote the sustained g r o ~ t h  and vitality of the U S .  
economy; 

WHEREAS, the Company agrees to work diligently, under existing programs, to modify 
the terms of residential mortgages as appropriate to strengthen the health of the U.S. housing 
market; 

WHEREAS, the Company intends to issue in a private placement the number of shares of 
the series of its Preferred Stock ("Preferred Stock") set forth on Schedule A to the Letter 
Agreement (the "PrejErred Shares") and a warrant to purchase the number of shares of the series 
of its Preferred Stock ("U'urrunt Preferred Stock") set forth on Schedule A to the Letter 
Agreement (the "Wurrant" and, together with the Preferred Shares, the "Purchased Securi/ie.~") 
and the Investor intends to purchase (the "Ptrrchcrse") from the Company the Purchased 
Securities; and 

WHEREAS, the Purchase will be governed by this Securities Purchase Agreement - 
Standard Terms and the Letter Agreement, including the schedules thereto (the "Schedules"), 
specifying additional terms of the Purchase. This Securities Purchase Agreement - Standard 
Terms (including the Annexes hereto) and the Letter '4greement (including the Schedules 
thereto) are together referred to as this "Agreement". All references in this Securities Purcl~ase 
Agreement - Standard Terms to "Schedules" are to the Schedules attached to the Letter 
Agreement. 

NOW, THEREFORE. in consideration of the premises. and of the representations. 
~barrantlcs. co\enants and agreements set forth herein. the parties agree as follons- 

Article I 
Purchase; Closing 

1 . 1  Purchase. On the terms and subject to the conditions set forth in this Agreement, 
the Company agrees to sell to the In~estor. and the Investor agrees to purchase from the 
Company. at the Closing (as hereinafter delined). the Purchased Sccurities for the price set forth 
011 Schedule A (the - - P I I ~ c I ~ Y E  Price"). 



( 3 )  On the ter-111s m d  sut-jcct to [he conditions set forth 111 11115 .-Isreement. the clo>ing 
of  the Piirchase (the "C'losrirg") \ \ i l l  take p!xe at thc locxion syecitied in Schdulc .-\. at the 
tmr and on the date set h r ~ h  in Schrdule ,~  or as soon 2s practicable thereafter. or at such other 
place. tlme and date as shall be agreed bctn.een the Company and the in\rstor. The time and date 
on i~h ich  the CIosins occurs is referred to in this .-4gretinent as the '-C7ositzg DLirz". 

(b) Subject to the fultillment or naiver of thc conditions to the Closing in this Ssction 
1.2. at  he Closing the Company  bill deliver the Preferred Sharcs and the Warrant. in each casz 
as e\ idenced by one or more certificates dated the Closing Date and bearing appropriate legends 
as hereinafter provided for, in exchange for payment in fill1 of the Purchase Pnce by \vire 
transfer of imtnediately available United States funds to a bank account designated by the 
Company on Schedule A. 

(c) The respective obligations of each of the Investor and the Company to 
consummate the Purchase are subject to the fulfillment (or waiver by the Investor and the 
Company, as applicable) prior to the Closing of the conditions that (i) any approvals or 
authorizations of all United States and other governmental, regulatory or judicial authorities 
(collectively, "Governmentnl Entities") required for the consummation of the Purchase shall 
have been obtained or made in form and substance reasonably satisfactory to each party and shall 
be in full force and effect and all waiting periods required by United States and other applicable 
law, if any, shall have expired and (ii) no provision of any applicable United States or other law 
and no judgment, injunction. order or decree of any Governmental Entity shall prohibit the 
purchase and sale of the Purchased Securities as contemplated by this Agreement. 

(d) The obligation of the Investor to consummate the Purchase is also subject to the 
fulfillment (or waiver by the Investor) at or prior to the Closing of each of the following 
conditions: 

(i) (A) the reprcsentations and warranties of the Company set forth in (x) 
Section 2 X g )  of this Agreement shall be true and correct in all respects as though made 
on and as of the Closing Date, (y) Sections 2 3 4  through (f) shall be true and correct in 
all material respects as though made on and as of the Closing Date (other than 
representations and warrantics that by their tenns speak as of another date. which 
representations and uarranties shall be true and correct in all material respects as of such 
other date) and (z) Sections 2.2(h) through (v) (disregarding all qualifications or 
limitations set forth in such representations and warranties as to '-materiality". "Company 
Material Ad.cerse Effect" and uords of similar import) shall be true and correct as though 
made on and as of the Closing Date (other than representations and \barranties that by 
their ternls speak as of another date, which rcpresrntations and warranties shall be tnle 
and correct as of such other date), except to the extent that the failure of such 
representations and warranties referred to in this Section 1.2(d)(i)('/I)(z) to be so t n ~ c  and 
correct. individually or in the aggregate, does nor habe and would not reasonably be 
expected to hate a Company Material Xdvcrse Effect and (B)  the Company shall have 



(11  J the I n \ e m r  shall ha\ c rectsi\zd a csrrificatr signed on behalf of the 
Company b- 3 senior rsecutii.r ofiicer ctrtif! irlg to the sffect t h a  thc conciit~ons set k~rrh 
In Scctron I .ll(d)(i) hax.e been satisfied: 

( i i i )  the Cornpan> shall ha) e duly adopted and tiled \\it11 the Sccrctar of Stare 
of 11s jurisdiction of organizarion or other applicable Go\c.rnmrnral E ~ i t ~ t t  the 
amendments to Its csnifrcate or articles of ~ncorporation. articles of associat~on. or similar 
organizationd document ("C'J~ilrf~r") in substantiall> rhr. forms attached hereto as Annex 
A and Annex €3 (the "Cet-r!ficcrfes of Desigrznrions") and such filing shall have becn - 
accepted: 

(iv) (A) the Company shall have effected such changes to its compensation. 
bonus. incentive and other benefit plans. arrangements and agreements (including golden 
parachute, severance and employment agreements) (collecrivelq, '-Benefit Plcms'") hith 
respect to its Senior Executive Officers (and to the extent necessary for such changes to 
be legally enforceable, each of its Senior Executive Officers shall have duly consented in 
writing to such changes), as may be necessary, during the period that the Investor ohns  
any debt or equity securities of the Company acquired pursuant to this Agreement or the 
Warrant, in order to comply with Section 1 1 1 (b) of the Emergency Economic 
Stabilization Act of 2008 ("EESA") as implemented by guidance or regulation thereunder 
that has been issued and is in effect as of the Closing Date, and (B) the Investor shall 
have received a certificate signed on behalf of the Company by a senior executive officer 
certifying to the effect that the condition set forth in Section 1.2(d)(iv)(A) has been 
satisfied; 

(v) each of the Company's Senior Executive Officers shall have delivered to 
the Investor a written ~raiver in the form attached hereto as Annex C releasing the 
Investor from any claims that such Senior Executive Officers may otherwise have as a 
result of the issuance, on or prior to the Closing Date, of any regulations which rcquire 
the modification of. and the agreement of the Company hereunder to modify. the ternls of 
any Benefit Plans with respect to its Senior Executive Officers to el~minate any 
provisions of such Benefit Plans that would not be in compliance with the requirements 
of Sect~on 1 1 1 (b) of the EESA as implemented by guidance or reg~ilation thereunder that 
has been issued and is in effect as of the Closing Date; 

(bi) the Company shall have delivered to the Investor a written opinion from 
counsel to the Company (which may be internal counscl). addressed to the Investor and 
dated as of the Closing Date. in substantially the form nttachcd hereto as Annex D; 

(vii) the Company shall have delivered certificates in proper form or, nith thc 
prior consent of the Inx e(;tor, evidence of shares in book-entry form. evidencing the 
Preferred Shares to Investor or its designee(s); and 



1.3 Intevretat~on. U'hen a rsferencc. is mads in this .\greemtrnr to ..Recit~Is." . . 
".h-ticks." "Sections. or --.Anneses'- such reference shall be to a Recit,ll. .Article or Secrion of. 
or -4nnr.; to. rhis Securities Purchase Agt'rment - Standard Terms. and a reference to 
--Schedules" shall be to n Scheciuls to the Letter .4grcement. in tach case. unless other\! iss 
indicated. The terms defined in the singular have a comparable meaning u hen used in the plural. 
and vice I'ersa. References to "herein". "hereof*. --hereunder" and the like refer to this 
Agreement as a \thole and not to any particular section or pro\ is~on. unless the context requires 
otherwise. The table of contents and hsadings contained in this Agreement are for rrference 
purposes only and are not part of this Agreement. Whene\.er the \bods -'include." "includes" or 
"incl~iding" are used in this Agreement, the) shall he deemed followed b j  the ~vords "without 
limitation." No rule of construction against the draftsperson shall be applied in connection with 
the interpretation or enforcement of this Agreement. as this Agreement is the product of 
negotiation between sophisticated parties advised by counsel. All references to "$" or "dollars" 
mean the lawful currency of the United States of America. Except as expressly stated in this 
Agreement, all references to any statute, rule or regulation are to the statute, rule or regulation as 
amended, modified, supplemented or replaced from time to time (and, in the case of statutes, 
include any rules and regulations promulgated under the statute) and to any section of any 
statute, rule or regulation include any successor to the section. References to a "btisiness day" 
shall mean any day except Saturday, Sunday and any day on which banking institutions in the 
State of New York generally are authorized or required by law or other governmental actions to 
close. 

Article I1 
Representations and Warranties 

2.1 Disclosure. 

(a) On or prior to the Signing Date, the Company delivered to the Investor a schedule 
("Discloszrre Schedule") setting forth, among other things, items the disclosure of which is 
necessary or appropriate either in response to an express disclosure requirement contained in a 
provision hereof or as an exception to one or more representations or warranties contained in 
Section 2.2. 

(b)  -'C'otqmnj~ .\hrerictl ,.ldt.erse Effict" mcans a material a J \ t j r~e  effect on ( i )  the 
business. results of operation or financial condition of the Company and its consolidated 
subsidiaries taken as a whole: provided. howe~w.  that Company Material Adverse Effect shall 
not be deemed to include the effects of (A) changes after the date of the Letter t2greement (the 
'.Signing DL&") in general business. economic or market conditions (including changes 
generally in prei ailing interest rates. credit availability and liquidity, currcncq evchangc rates 
and price l e ids  or trading volurncs in the United States or foreign securities or credit markets), 
or any outbreak or escalation of hostilitics, declared or undeclared acts of u a r  or terrorism. in 



each c ~ s e  gcneraII! affecting the indu.;tries rn nliich the Co~npan> 2nd its subsidimes opcr,ltr. 
( B )  changcs or proposed changes aftcr thc Sisning D m  in g~.nrr;111! x c r p t d  ~ C C O L ~ I I ~ I I I ~  

pnnc~plrs in the I.n~tc.d States ( 'G.4.4P") or regulatory accounting rrqulrenirnts. or Liuthor~tntl\ c. 
interpretations rhcrcof. or (C)  changes or proposed c h a n p  after the Sign~ng Date in securities. 
banking and other 1ans of general applicability or related polic~t-s or interpretat~ons of 
Gotcrnmcntal Entities (in the case of each of these clauses (.A). (B) and {C). other than changes 
or occurrences to ~ h c  extent that such changes or occurrences h a ~ e  or \iould rrrisonabl~. bz 
expected to hate a niateriallc disproportionate adverse effect on the Con~pan]r and its 
consolidated subsidiaries taken as a nhole relatite to comparable G.S. banking or financial 
senices organizations): or (ii) the ability of the Company to consummate the Purchasc and other 
transactions contemplated by this Agreement and the itranant and perform its obligations 
hereunder or thereunder on a timely basis. 

(c? -'PI-eviozoly Disclosed' means inforn~ation set forth on the Disclosure Schedule. 
provided. ho~vever, that disclosure in any section of such Disclosure Schedule shall apply only to 
the indicated section of this Agreement except to the extent that it is reasonably apparent from 
the face of such disclosure that such disclosure is relevant to another section of this Agreement. 

2.2 Representations and Warranties of the Company. Except as Previously Disclosed, 
the Company represents and warrants to the Investor that as of the Signing Date and as of the 
Closing Date (or such other date specified herein): 

(a) Organization, Authority and Significant Subsidiaries. The Company has been 
duly incorporated and is validly existing and in good standing under the laws of its jurisdiction of 
organization, with the necessary power and authority to own its properties and conduct its 
business in all material respects as currently conducted, and except as has not, individually or in 
the aggregate, had and would not reasonably be expected to have a Company Material '4dverse 
Effect, has been duly qualified as a foreign corporation for the transaction of business and is in 
good standing under the laws of each other jurisdiction in which it owns or leases properties ur 
conducts any business so as to require such qualification; each subsidiary of the Company that 
would be considered a "significant subsidiary" within the meaning of Rule 1-02(w) of 
Regulation S-X under the Securities Act of 1933 (the "Seczrrities Act"), has been duly organizcd 
and is validly existing in good standing under the laws of its jurisdiction of organization. The 
Charter and bylaws of the Company, copies of which have been provided to the Investor prior to 
the Signing Date. are true. complete and correct copies of such documents as in full force and 
effect as of the Signing Date. 

( b )  Capitalization. The author~zed capital stock ofthe Company. and the outstanding 
capital stock of the Company (including securities convertible into. or exercisable or 
exchangeable for. capital stock of the Companq) as of the most recent fiscal month-end 
preceding the Signing Date (the "Cir/lrrrrlizcrlior7 Dcrlt".') is set forth on Scht-dule R_. The 
outstanding shares of capital stock of the Company ha1.e been duly authorized and arc validly 
issued and outstanding, fully paid and nonasscssable. and subject to no preeniptixe nghts (and 
were not issued in violation of any preemptive rightsj. As of the Signing Date. the Company 
does not have outstanding any securities or other obligations providing the holder the right to 



xquire Irs Cornrr~m Stock ( - -C'ornrwt l  S r r ~ c . k " i  r h x  is not rr.scr\xil i~)r  issuance JS spei l t id  on 
Schdule B. and the Compan\. h ~ s  not n~nde an! othcr commltnxnr to ,iuthoriztt. muc' or sell .in! 
Cnrnn~on Stock. Smcc the Cclp~tal~zation D 3 1 ~  the Comp:in~ 1-m not I S S L I L ' ~  an? shnrrs of 
C c ~ r ~ l m n n  Stock. other than t i )  shares isswd upon the e~crc i se  of stock options or J s l ~ i  <red under 
other cyu~ty-bascd a~vards or other con\ertiblc xxurltirs or narrants \t-hich \\ere issued 2nd 
outstanding on the  Capitalization Date 2nd disclosed on Schedule R and ( i i )  shares disclosed on 
Schednle R. Each holder of sflo or more of any class of capital stock of the Company and such 
holder's primary acidress are set forth on Schedule R. 

(c) Preferred Shares. The Preferred Shares habe been duly m d  validlq authorized, 
and. \\hen issued and delivered pursuant to thls Agreement. such Preferred Shares \sill he duly 
and validly issued and fully paid and non-assessable, will not be issued in violation of any 
preemptive rights, and mill rankporipusslc ttith or senior to all othcr series or classes of 
Preferred Stock, whether or not issued or outstanding, ivith respect to the payment of dividends 
and the distribution of assets in the event of any dissolution, liquidation or winding up of the 
Company. 

(d) The Warrant and Warrant Shares. The Warrant has been duly authorized and, 
when executed and delivered as conten~plated hereby, will constitute a valid and legally binding 
obligation of the Company enforceable against the Company in accordance with its terms, except 
as the same may be limited by applicable bankruptcy, insoh ency, reorganization, moratorium or 
similar laws affecting the enforcement of creditors' rights generally and general equitable 
principles, regardless of whether such enforceability is considered in a proceeding at law or in 
equity ("Bnnkruytcy Excepfions"). The shares of Warrant Preferred Stock issuable upon exercise 
of the Warrant (the "Warrmr Shares") have been duly authorized and reserved for issuance upon 
exercise of the Warrant and when so issued in accordance with the terms of the Warrant will be 
validly issued, fully paid and non-assessable, and will rankparip~zsszr with or senior to all other 
series or classes of Preferred Stock, whether or not issued or outstanding, with respect to the 
payment of dividends and the distribution of assets in the event of any dissolution, liquidation or 
winding up of the Company. 

(e) Authorization, Enforceability 

(i) The Company has the corporate power and authority to execute and 
deliver this Agreement and the Warrant and to carry out its obligations hereunder and 
thereunder (which includes the issuance of the Preferred Shares, Warrant and Warrant 
Shares). The execution. delivery and performance by the Company of this Agreement and 
the Warrant and the consummation of the transactions contemplated hereby and thereby 
have bcen duly authorized by all necessary corporate action on the part of the Company 
and its stockholders. and no further approval or authorization is required on the part of 
the Company. This Agreement is a valid and b~nding obligation of the Company 
enforceable against the Company in accordance with its terms. subject to the Bankruptcy 
Exceptions. 



( r i )  The e~ecution. J e l i ~ e r ~  and performance by the Compr~n .  of  rhis 
.4grssmcnt and the \\.arrant :tnd the consurnnintron of the tranncrions conternpl~ted 
hereh! 2nd thereb! and C O I I I P ~ I ~ C L '  b! the Company nith the p~o\.isicms hercof 2nd 
thereof. n i l 1  not (.-\) \ iolnte. contlict \\ ith. or result in a breach of an]: pro\ ision of. or 
constitute J dehult (or an c\ent i~hich.  \\ith norice or 13pst: of time or both, \vould 
constitute a dsfault) under. or result in the termination of. or accelerate the prrfmnnnce 
required by. or result In a right of termination or accelsration of. or result in the creation 
of. an?, lien, security interest. charst. or encumbrance upon any of  the properties or assets 
of the Company or any sribsidiaq of the Company (each a '-C'omprm~ Sdwrll'iw-~." and. 
collecti\ely. the -'C'otupar?~* Suhsidinries") under any of the terms. conditions or 
provisions of ( i )  its organizational documents or (ii)  any note, bond, mortgage. indenture. 
deed of trust. license. lease, agreement or other instrument or obligation to which the 
Company or any Company Subsidiary is a party or by which it or any Company 
Subsidiary ma) be bound, or to nhich the Company or any Company Subsidiary or any 
of the properties or assets of the Company or any Company Subsidiary may be subject. or 
(B) subject to compliance with the statutes and regulations referred to in the next 
paragraph, violate any statute, rule or regulation or any judgment, ruling, order, writ, 
injunction or decree applicable to the Company or any Company Subsidiary or any of 
their respective properties or assets except, in the case of clauses (A)(ii) and (B), for 
those occurrences that, individually or in the aggregate, have not had and would not 
reasonably be expected to have a Company Material Adverse Effect. 

(iii) Other than the filing of the Certificates of Designations with the Secretary 
of State of its jurisdiction of organization or other applicable Governmental Entity, such 
filings and approvals as are required to be made or obtained under any state "blue sky" 
laws and such as have been made or obtained, no notice to, filing with, exemption or 
review by, or authorization, consent or approval of, any Governmental Entity is required 
to be made or obtained by the Company in connection with the consummation by the 
Company of  the Purchase except for any such notices, filings. exemptions, reviews, 
authorizations, consents and approvals the failure of which to make or obtain would not, 
individually or in the aggregate, reasonably be expected to have a Company Material 
Adverse Effect. 

(f) Anti-takeover Provisions and Rights Plan. The Board of Directors of the 
Company (the "Bocrrd oj"L>irectors") has taken all necessary action to ensure that the transactions 
contemplated by this Agreement and the Warrant and the consummation of the transactions 
contemplated hereby and thereby, including the exercise of the Warrant in accordance nith its 
terms. will be exempt from any anti-takeover or similar provisions of the Company's Charter and 
bylaws. and any other provisions of any applicable "moratorium", "control share". "fair price". 
-'interested stockholder" or other anti-takcover laws and regulations of any jurisdiction. 

( g )  No Company Material Adverse Effect. Since the last day of the last completed 
fjscal pcr~od for which financial statements are included in the Company Financial Statements 
(as defined below), no fact. circumstance. event, change. occurrence, condition or de~elopment 



( h )  C'onlpan\ Financ~al Stntements. The Company has Pre! iously Disclosed each of 
rhc cconsolidatsd financial statements of thc Conlpan) and irs consolidated bubsidiarits for sach 
of the last tllrce completed fiscal !.ears of the Compan) (\\hich shall be audited ro thz e ~ r e n t  
audited t inancd statements art: available prior to the S i g i n g  Date) and each complstd 
yuartrrl> period since the last completed tiscal )ear (coIlecti~~el\ the . .C 'o t i~pm~~ '  Fimu~cwl 
Sr~urnwrm"). The Cornpan!, Financial Starements present fairly in all material respects the 
consolidatad financial position of the Company and its consolidated subsidiaries as of the dates 
indicated rhereln and the consolidated results of their operations for the periods specified therein; 
and tucept as stated therein, such financ~al statements (A) were prepared in conformity ibith 
GAAP applied on a consistent basis (esccpt as may be noted therein) and (B) have been prepared 
from. and are in accordance with. the hooks and records of the Company and the Company 
Subsidiaries. 

(i) Reports. 

(i) Since December 3 I ,  2006, the Company and each Company Subsidiary 
has filed all reports, registrations, documents, filings, statements and submissions, 
together with any amendments thereto, that it was required to file with any Governmental 
Entity (the foregoing, collectively, the ''Company Reports") and has paid all fees and 
assessments due and payable in connection therewith, except, in each case, as would not, 
individually or in the aggregate, reasonably be expected to have a Company Material 
Adverse Effect. As of their respective dates of filing, the Company Reports complied in 
all material respects with all statutes and applicable rules and regulations of the 
applicable Govcrnrnental Entities. 

(ii) The records, systems, controls, data and information of the Company and 
the Company Subsidiaries are recorded, stored, maintained and operated under means 
(including any electronic, mechanical or photographic process, whether computerized or 
not) that are under the exclusive ownership and direct control of the Company or the 
Company Subsidiaries or their accountants (including all means of access thereto and 
therefrom), except for any non-exclusive ownership and non-direct control that would not 
reasonably be expected to have a material adverse effect on the system of internal 
accounting controls described below in this Section Wi) ( i i ) .  The Company (A) has 
implemented and maintains adequate disclosure controls and procedures to ensure that 
material infomiation relating to the Company. including the consolidated Company 
Subsidiaries. is made known to the chief executive officer and the chief financtal officer 
of the Company by others within those entities. and (B) has disclosed, based on its most 
recent evaluation prior to the Signing Date. to the Company's outside auditors and the 
audit committee of the Board of Directors (x) any significant deficiencies and material 
weaknesses in tho design or operation of internal controls that are reasonably likely to 
adversely affect the Company's ability to record, process. summarize and report financial 
information and (y) any fraud. whether or not material. that in\olvt.s management or 



cj) S o  Cndisclosecf 1.lnhilitic.s. Xelther the Cumpan? nor an> of [he Company 
Suhsidiants has any l~abil~ties or obhgations of an)- naturc (ahsolutc. accrued, contingent or 
orherwise, 1% h ~ c h  arc not proper1 reflected or resrned against in the Cornpan> Financial 
State~nerits to the eltent required to he so rcflccted or reserxed asainst in accordance \\ith 
G.A.4P. except for jL4) liabilities that have arisen since thc last fiscal year end in thc ordinary and 
usual course of business and conslsttnt \\ith past prxtice and (B)  liabilities that. indix~idtlall~ or 
in the aggregate. have not had and \\orilii not reasonably be expected to have a Company 
Materid Adverse Effect. 

( k )  Offering of Securities. Neither the Company nor m y  person acting on its bchalf 
has takcn any action (including any offering of any securities of the Company ~ ~ n d e r  
circumstances \\hich uould require the integration of such offering ~vith the offering of any of 
the Purchased Securities under the Securities Act. and the rules and regulations of the Securities 
and Exchange Com~nission (the -'SECn') promulgated thereunder), which might subject the 
offering, issuance or sale of any of thc Purchased Securities to Investor pursuant to this 
Agreement to the registration requirements of the Securities Act. 

(I) Litigation and Other Proceedings. Except (i) as set forth on Schedule C or (ii) as 
would not, individually or in the aggregate, reasonably be expected to have a Co~npany Material 
Adverse Effect, there is no (A) pending or, to the knowledge of the Company, threatened, claim, 
action, suit, investigation or proceeding, against the Company or any Company Subsidiary or to 
which any of their assets are subject nor is the Company or any Company Subsidiary subject to 
any order, judgment or decree or (B) unresolved violation, criticism or exception by any 
Governmental Entity with respect to m y  report or relating to any examinations or inspections of 
the Company or any Company Subsidiaries. 

(m) Compliance with Laws. Except as would not, individually or in the aggregate, 
reasonably be expected to have a Company Material Adverse Effect, the Company and the 
Company Subsidiaries have all permits, licenses, franchises. authorizations, orders and approvals 
of, and have made all filings, applications and registrations with, Governmental Entities that are 
rcquircd in order to permit them to own or lease their properties and assets and to carry on their 
business as presently conducted and that are material to the business of the Conipany or such 
Company Subsidiary. Except as set forth on Schedule D. the Company and the Company 
Subsidiaries have cornplied in all respects and are not in default or violation of, and none of them 
is, to the knoc~lodge of the Company. under in\.estigation with respect to or, to the knowledge of 
the Company, have been threatened to be charged c.\i~th or given notice of any ~iolation of, any 
applicable domestic (federal. state or local) or foreign law. statute. ordinance, license, rule. 
regulation. policy or guideline. order, demand, writ. injunction. decrce or judgment of any 
Governmental Entity. other than such noncompliance. defaults or violations that would not, 
ind1.r-idually or in the aggrcgate, reasonably be expected to have a Company &laterial Adkerse 
Effect. Except for statutory or regulatory restrictions of general application or as set forth on 
Schedule D, no Governmtmtal Entity has placed any restriction on the business or properties of 



cn) Frnp1ovc.c Renetit \ lmsrs.  Except ns \\auld not reasonabl> be expected to h a ~ e .  
cirher indit idually or in the aggregate. 3 Compaq' llaterial .Ad\.rrsc Effect: (.A) each --sti-tplo~ee 
bznefit plan" (u  ithin the meaning of Section 3(3) of rhcs En~plo!.ee Retirement Income Securitll; 
. k t  of 1974. 3s arnmded (--ER/S.I-')) pro\ iding benefits to any current or former ernplo~ce. 
officer or director of the Con~pan) or any member of its Y'o~ztro//t '~I G1.01p" (defined as any 
organization ~vhich is a member of a controlled group of corporations within the meaning of 
Section 414 of the Internal Retenue Code of 1986. as amended (the '-Cock")) that is sponsored. 
maintained or contributed to by the Company or any member of its Controlled Group and for 
tkhich the Company or any member of its Controlled Group \vould have any liability. whether 
actual or contingent (each, a "Plcm") has been maintained in compliance with its terms and ~ i t h  
the requirements of all applicable statutes, rules and regulations, including ERISA and the Code; 
(3) with respect to each Plan subject to Title IV of ERISA (including, for purposes of this clause 
(B). any plan subject to Title IV of ERISA that the Company or any member of its Controlled 
Group previously maintained or contributed to in the six years prior to the Signing Date), (1) no 
"reportable event" (within the meaning of Section 4043(c) of ERISA). other than a reportable 
event for wh~ch  the notice period referred to in Section 4043(c) of ERISA has been waived, has 
occurred in the three years prior to the Signing Date or is reasonably expected to occur, (2) no 
"accumulated hnding deficiency'' (within the meaning of Section 302 of ERISA or Section 412 
of the Code), whether or not waived, has occurred in the three years prior to the Signing Date or 
is reasonably expected to occur, (3) the fair market value of the assets under each Plan exceeds 
the present value of all benefits accrued under such Plan (determined based on the assumptions 
used to fund such Plan) and (4) neither the Company nor any member of its Controlled Group 
has incurred in the six years prior to the Signing Date, or reasonably expects to incur, any 
liability under Title IV of ERISA (other than contributions to the Plan or premiums to thc PBGC 
in the ordinary course and without default) in respect of a Plan (including any Plan that is a 
"multiemployer plan", within the meaning of Section 4001(c)(3) of  ERISA); and (C) each Plan 
that is intended to be qualified under Section 4Ol(a) of the Code has received a favorable 
determination letter from the Internal Revenue Service with respect to its qualified status that has 
not been revoked, or such a determination letter has been timely applied for but not received by 
the Signing Date, and nothing has occurred, whether by action or by failure to act, which could 
reasonably be expected to cause the loss. revocation or denial of such qualified status or 
favorable determination letter. 

(0) Taxes. Except as would not, individually or in the aggregate. reasonably be 
expected to have a Company Material Adversc Effect. (i) the Company and the Company 
Subsidiar~cs have filed all federal. state. local and foreign income and franchise Tax returns 
required to be filed through the Signing Datc, subject to permitted extensions. and have paid all 
Taxes due thercon. and (ii) no Tax deficiency has been dettjrn~ined adversely to the Company or 
any of the Company Subsidiaries. nor does the Company have any knowledge of any Tax 
deficiencies. "Tux" or "Tme.r"' means any federal. state. local or foreign income. gross receipts. 
property, sales, use, license. excise, franchise. employment, payroll, nithholding, alternative or 
add on minlmum. ad valorem. transfer or excise tax. or any other tax. custom. duty. 



( p )  Prnpert~es 2nd L.eases. Except 3s uould not. indi\idrrally or in the aggregate. 
rc.nwnahl>. bc cspccted to hats  a Compan) \lsrt.r~al .Adverse Effect. the Cornpan, and the 
Cornpan! Subsidimes hare p o d  and marketnble title to a11 real properties and 211 other 
properties and assets owned by them in each case tiee from liens, encumbrances. claims and 
defects that would affect the value thereof or interfere tvth the use made ur to bc made thereof 
b! them. Except as \ \ o d d  not, individually or in the agregate. reasonably be expected to ha\ t: a 
Company bIaterial Adverse Effect, the Company and the Company Subsidiaries hold a11 leased 
red  or personal property under valid and enforceable leases ~ ~ i t h  no esceptions that would 
in~erfere \vith the use rnade or to be made thereof by rhem. 

(q) Environmental Liability. Except as would not. individually or in the aggregate, 
reasonably be expected to have a Company Material Adverse Effect: 

(i) there is no legal, administrative, or other proceeding, claim or action of 
any nature seeking to impose, or that would reasonably be expected to result in the 
imposition of, on the Company or any Company Subsidiary. any liability relating to the 
release of hazardous substances as defined under any local, state or federal environmental 
statute, regulation or ordinance, including the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, pending or, to the Company's knowledge, 
threatened against the Company or any Company Subsidiary; 

(ii) to the Company's knowledge, there is no reasonable basis for any such 
proceeding, claim or action; and 

(iii) neither the Company nor any Company Subsidiary is subject to any 
agreement, order, judgment or decree by or with any court, Governmental Entity or third 
party imposing any such environmental liability. 

(r} Risk Management Instruments. Except as would not, individually or in the 
aggregate, reasonably be expected to have a Company Material Adverse Effect, all derivative 
instruments, including, swaps, caps, floors and option agreements, whether entered into for the 
Company's own account, or for the account of one or more of the Company Subsidiaries or its or 
their customers. were entered into ( i )  only in the ordinary course of business, (ii) in accordance 
with prudent practices and in all material respects with all applicable laws, rules. regulations and 
rqulatory policies and (iii) *ith counterparties believed to be financially responsible at the timc; 
and each of such instruments constitutes the valid and legally binding obligation of the Company 
or one of the Company Subsidiaries, enforceable in accordance ~ i t h  its terms, ovcept as may be 
limited by the Bankruptcy Exceptions. Neither the Company or the Company Subsidiaries, nor, 
to the knowledge of the Company, any other party thereto, is in breach of any of its obligations 
under an? such agreement or arrangement other than such breaches that \tould not, individuaily 
or in the aggregate, reasonably be expected to have a Company Material Adverse Effect. 



( 5 )  .-111rt'e1nelm itirh Reculator~ .-1censit.s. Except as set fonh on Schctciule E. tlc~rher 
the C 'ampm nor an! Company Subsidiary 1s whject to ~ln! mnter~al cease-and-desist or other 
sim~lar order or enforcement actiun issurd by. or is s p m > -  to a n  mxcrial ltrittsn 3greeriient. 
consent :Igrrement or mtniorandum of understanding nith. or is a party to an) commitnient Ictter 
or similar undenaking to. or is subject to any capital directn.e bq. or since December 3 1. 7006. 
has adopted any board resolurlons at the request of. nn? Governmental Entit! (other than the 
Appropriate Federal Ranking Agsncies wirh jur~sdiction over the Company and the Company 
Subsidiaries) rhat currently restricts in any mrtterial respect the conduct of  its business or that in 
any material manner relatzs to its capital adequacq. its liquidity and funding policies and 
practices, its sb i l i t~  to pay d i ~  idends. its credit. rrsk management or compliance policies or 
procedures. its internal controls. its management or its operations or business (each item in this 
sentence, a '-Regdcitor? .-igree~rmt"). nor has the Company or any Company Subsidiary been 
ad~ ised  since December 3 1, 3006 by an); such Governmental Entity that it is considering issuing. 
initiating, ordering, or requesting any such Regulatory Agreement. The Company and each 
Company Subsidiary are in compliance in all material respects with each Regulatory Agreement 
to which it is party or subject, and neither the Conlpany nor any Companq Subsidiary has 
received any notice from any Govemmental Entity indicating that cither the Company or any 
Company Subsidiary is not in compliance in all material respects with any such Regulatory 
Agreement. "Appropriate Federal Banking Agency" means the "appropriate Federal banking 
agency" with respect to the Company or such Company Subsidiaries, as applicable, as defined in 
Section 3(q) of the Federal Deposit Insurance Act (1 2 U.S.C. Section 18 13(q)). 

(t) Insurance. The Company and the Company Subsidiaries are insured with 
reputable insurers against such risks and in such amounts as the management of the Company 
reasonably has determined to be prudent and consistent with industry practice. The Company 
and the Company Subsidiaries are in material compliance with their insurance policies and are 
not in default under any of the material terms thereof, each such policy is outstanding and in full 
force and effect, all premiums and other payments due under any material policy have been paid, 
and all claims thereunder have been filed in due and timely fashion, except, in each case. as 
would not, individually or in the aggregate, reasonably be expected to have a Company Material 
Adverse Effect. 

(u) Intellectual Property. Except as would not, individually or in the aggregate, 
reasonably be expected to have a Company Material Adverse Effect, (i) the Company and each 
Company Subsidiary owns or otherwise has the right to use. all intellectual property rights, 
including all trademarks, trade dress. trade names, serv~ce marks, domain names, patents, 
inventions, trade secrets, know-how. works of authorship and copyrights therein. that are wed jn 
the conduct of their existing businesses and all rights relating to the plans. design and 
specifications of any of its branch facilities ("Praprietc~ry Rights") free and clear of all liens and 
any claims of o ~ n e r s h i p  by current or former eniployces, contractors. designers or others and (ii) 
neither the Company nor any of the Company Subsidiaries is materially infringing, diluting, 
misappropriatins or violating, nor has the Company or any or the Company Subsidiaries received 
any t\ritten (or. to thc knowledge of the Company, oral) communications alleging that any of 
them has materially infringed. diluted, misappropriated or violated, any of the Proprietary Rights 
o\%ncd by any other person. Escept as would not. individually or in the aggregate. reasonably be 



c..rpectcd to have 3 Cotnprlny \kiterial .?icive~se Effect. to the C o r n p a n ~ , ' ~  knot\iscige. no other 
person is ~nfrinyng. dilut~ng. misclppropriating or \ iol,iring. nor h,ls the Cornpan! or m y  or the 
Cornpan! Subsicliar~rs jerlt any nritten commun~cations s m s  .Januar> 1. 2000 alleging that an! 
person has infringed. diluted. misappropriated or violated. an! of the Proprietar!. Rights o\\nr.d 
b!. 111s Conipant and the Con~pany Subsidiaries. 

( v )  Brokers nnd Finders. No broker. tinder or investment banker is entitled to any 
hanc ia l  advisory. hrokrragz. finder's or other fee or cornmission in connection with this 
.\grsement or the Warrant or the transactions contemplatrd hereby or thereb) based upon 
arrangements made by or on behalf of the Company or any Company Subsidiary for which the 
Inbestor could have any liability. 

Article I11 
Covenants 

3.1 Commerciall~ Reasonable Efforts. Subject to the terms and conditions of this 
Agreement, each of the parties will use its commercially reasonable efforts in good faith to rake, 
or cause to be taken, all actions, and to do, or cause to be done, all things necessary, proper or 
desirable, or advisable under applicable laws, so as to permit consumnation of the Purchase as 
pronlptly as practicable and othenvise to enable consummation of the transactions contempIated 
hereby and shall use commercially reasonable efforts to cooperate with the other party to that 
end. 

3.2 Expenses. Unless otherwise provided in this Agreement or the Warrant, each of 
the parties hereto will bear and pay all costs and expenses incurred by it or on its behalf in 
connection with the transactions contemplated under this Agreement and the Warrant, including 
fees and expenses of  its own financial or other consultants, investment bankers, accountants and 
counsel. 

3.3 Sufficiency of Authorized Warrant Preferred Stock; Exchange Listing 

(a) During the period from the Closing Date until the date on which the Warrant has 
been fully exercised, the Company shall at all times have reserved for issuance, free of 
preemptive or similar rights. a sufficient number of authorized and unissued Warrant Shares to 
effectuate such exercise. 

(b) If the Company lists its Common Stock on any national securities exchange, the 
Company shall. if requested by the Investor, promptly usr: its reasonable best efforts to cause the 
Preferred Shares and Warrant Shares to be approved for listing on a national securities exchange 
as promptly as practicable following such request. 

3.4 Ccrtain Notifications Until Closing. From the Signing Date until the Closing, the 
Company shall prorrlptly notify the Investor of (i) any fact, went or circumstance of which it is 
a\\are and ~ h i c h  15ould reasonably be expected to cause any representation or warranty of the 
Company contained in this Agreement to be untrue or inaccurate in any material respect or to 



c;luse m ccn snant or agreement of the Company c o n t h d  in this Xgrct.msnt not to be 
cc.mp11c.d I! ith or satislied in an!, material respect md c i i )  escrpt as Pre\ iousl! DISC'IOSL'~~. any 
fact. circun~stmce. event. change. occurrence. condition or dr\  eloprnsnr of I\ hich the Company 
1s a\\3rt. and n.hich. ~ n d i \  idually or in the asgrrgate. has had or \\auld rensonabl?. be t~pec ted  to 
ha\e a Cclmpan Xlatzr~al Adverse Et'fsct: j w o \ Y ~ I ~ ' d .  I~o~tww-. that deli\ cry of a n  notice 
pursuant to this Section 3.4 shall not limit or at'fect an). rishts o fo r  remedies n\ailabls to the 
In\estnr: p r ~ ~ * i ~ i c ~ ~ i . . f i w t h t ~ r .  that a failure to comply ~bith this Section 3.4 shall not constitute a 
breach of this Agreement or the failure of any condition set forth in Section I .Z to be satisfied 
unless the undcrlyin Company hlarerial Adverse Effect or rnatenal breach nould independently 
result in the failure of a condition set forth in Section 1 .Z to be satisfied. 

3.5 .Access. Information and Confidentiality. 

(a) From the Signing Date until the date when the In~estor  holds an amount of 
Preferred Shares having an aggregate liquidation value of less than lo?$ of the Purchase Price. 
the Company will pemiit the Investor and its agents, consultants. contractors and advisors (u) 
acting through the Appropriate Federal Banking Agency, or otherwise to the extent necessary to 
evaluate, manage, or transfer its investment in the Con~pany, to examine the corporate books and 
make copies thereof and to discuss the affairs, finances and accounts of the Company and the 
Company Subsidiaries with the principal officers of the Company, all upon reasonable notice and 
at such reasonable times and as often as the Investor may reasonably requcst and (y) to review 
any information material to the Investor's investment in the Company provided by the Conlpany 
to its Appropriate Federal Banking Agency. Any investigation pursuant to this Section 3.5 shall 
be conducted during normal business hours and in such manner as not to interfere unreasonably 
with the conduct of the business of the Company, and nothing herein shall require the Company 
or any Company Subsidiary to disclose any information to the Investor to the extent (i) 
prohibited by applicable law or regulation, or (ii) that such disclosure would reasonably be 
expected to cause a violation of any agreement to which the Company or any Company 
Subsidiary is a party or would cause a risk of a loss of privilege to the Company or any Company 
Subsidiary (provided that the Company shall use commercially reasonable efforts to make 
appropriate substitute disclosure arrangements under circumstances where the restrictions in this 
clause (ii) apply). 

(b) From the Signing Date until the date on which all of the Preferred Shares and 
Warrant Shares have been redeemed in whole, the Company will deliver. or will cause to be 
delivered. to the Investor: 

( i )  as soon as available after the end of each fiscal ycar of the Company. and 
in any event \tithin 90 days thereafter, a consolidated balance sheet of the Company as of 
the end of such fiscal year, and consolidated statements of income, retained earnings and 
cash flows of the Company for such year, in each case prepared in accordance with 
GAAP and setting forth in each case in comparative hrm the figures for the previous 
fiscal year of the Company, and which shall be audited to the estent audited financial 
~tatements are available; and 



( ~ i )  as soon 3s a\nilahle ,zfier the end of the first. second mii third qu:irterI) 
periods In e x h  f scal e a r  of the Conlpan!. a cop! of : ~ n >  quarrerl> reports pro\ ~ d d  to 
other stockholders of the Company or Cornpan! mnna= tycnxni. 

( 5 )  The In\wtor v,ill use reasonable hest efforts to hold. and n i l 1  use reaso~lablc. best 
efforts to cause its agents. consultants. contractors and advisors to hold. in confidence a11 non- 
public records. books. contracts. instruments. computer data and other &[a and informiition 
(collecti\dy. - - l~ f i~ l - rnc~ t i cm~~)  concerning the Company furnished or rnade available to i t  by the 
Company or its rcpresentati\.es pursuant to this Agreement (except to the e.itent that such 
information can be shown to have been (i) previously h o m n  by such party on a non-confidential 
basis. (ii) in the public domain through no fault of such party or (i i i)  later l a ~ f u l l j  acquired from 
other sources by the party to nhich it was furnished (and lvithout violation of any other 
confidentiality obligation)); provitled that nothing herein shall prevent the Inbestor from 
disclosing any Information to the extent required by applicable la\+s or regulations or by any 
subpoena or similar legal process. 

(d) The Investor's information rights pursuant to Section 3.S(b) may be assigned by 
the Investor to a transferee or assignee of the Purchased Securities or the Warrant Shares or with 
a liquidation preference or, in the case of the Warrant, the liquidation preference of the 
underlying shares of Warrant Preferred Stock, no less than an amount equal to 2% of the initial 
aggregate liquidation preference of the Preferred Shares. 

Article IV 
Additional Agreements 

4.1 Purchase for Investment. The Investor acknowledges that the Purchased Securities 
and the Warrant Shares have not been registered under the Securities Act or under any state 
securities laws. The Investor (a) is acquiring the Purchased Securities pursuant to an exemption 
from registration under the Securities Act solely for investment with no present intention to 
distribute them to any person in violation of the Securities Act or any applicable U S. state 
securities laws. (b) will not sell or otherwise dispose of any of the Purchased Securities or the 
Warrant Shares, except in compliance with the registration requirements or exemption provisions 
of the Securities Act and any applicable U S .  state securities laws, and (c) has such knowledge 
and experience in financial and business matters and in investments of this type that it is capable 
of evaluating the merits and risks of the Purchase and of making an informed investment 
decision. 

(a) The Investor agrees that all certificates or other instruments representing the 
Warrant will bear a legend substantially to the following effect: 

-'THE SECL'RITIES REPRESENTED BY THIS INSTRU.2.1ENT HAVE XOT BEEN 
REGISTERED CNDER THE SECCRITIES '4CT OF 1933. AS AMENDED, OR THE 
SECURITIES LAWS OF ANY STATE AXD MAY KOT BE TRAXSFERRED. SOLD 



OR OTHERVv-ISE DISPOSED OF EXCEPT % HILE .-I REGISTRUTON 
ST.4TElIFNT REL.4TIXG THERETO IS IN EFFECT I'NDER SCCH .ICT :4ND 
.-iPPLIC.lRLE ST:iTE SECIJRITIES L.iIi'S OR PL'RSL-.ANT TO .-\N ESE;\.IPTION 
FRO11 REGISTUTION L'XDER SCCH .ACT OR SCCH L.-In's. 

THIS ISSTRL'llENT IS ISSCED SUBJECT TO THE RESTRICTIONS OX 
TRAXSFER XSD OTHER PROVISIOXS OF X SECCRITIES PL'RClfASE 
AGREEhlEN r BETWEEN THE ISSUER OF THESE SECURITIES AS-D THE 
IXU'VESTOR REFERRED TO THEREIN, A COPY OF LVHICH IS ON FILE WITH THE 
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRLMENT MAY SO-r 
BE SOLD OR OTHERWISE TRANSFERRED EXCEPT TN COhlPLLlNCE U'ITH 
SAID AGREEMENT. ANY SALE OR OTHER PUNSFER NOT I?u' COMPLIANCE 
WITH SAID AGREEXIENT WILL BE VOID." 

(b) In addition, the I~lvestor agrees that all certificates or other instru~nents 
representing the Preferred Shares and the Warrant Shares will bear a legend substantially to the 
following effect: 

"THE SECURITIES REPRESENTED BY THIS INSTRUMENT ARE NOT SAVINGS 
ACCOUNTS, DEPOSITS OR OTHER OBLIGATIONS OF A BANK AND ARE NOT 
INSURED BY THE FEDERAL DEPOSIT INSURANCE CORPORATION OR ANY 
OTHER GOVERNMENTAL AGENCY. 

THE SECURITIES FEPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN 
REGISTERED UNDER THE SEClJRITIES ACT OF 1933, AS AMENDED (THE 
"SECURITIES ACT"), OR THE SECURITIES LAWS OF ANY STATE AND MAY 
NOT BE TRANSFERRED, SOLD OR OTHERWISE DISPOSED OF EXCEPT WHILE 
A REGISTRATION STATEMENT RELATING THERETO IS IN EFFECT UNDER 
SUCH ACT AND APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO 
AN EXEMPTION FROM REGISTRATION UNDER SUCH ACT OR SUCH LAWS. 
EACH PURCHASER OF THE SECURITIES REPRESENTED BY THIS 
INSTRUMENT IS NOTIFIED THAT THE SELLER MAY BE FELYING ON THE 
EXEMPTION FROM SECTION 5 OF THE SECURITIES ACT PROVIDED BY RULE 
144A THEREUNDER. ANY TRANSFEREE OF THE SECURITIES REPRESENTED 
BY THIS INSTRUMENT BY ITS ACCEPTANCE HEREOF (1) REPRESENTS THAT 
IT IS A "QUALIFIED INSTITUTIONAL BUYER" (AS DEFINED IN RULE 144.4 
CWDER THE SECURITIES ACT), (2) AGREES THAT IT WILL NOT OFFER. SELL 
OR OTHERWISE TRANSFER THE SECURITIES REPRESENTED BY THIS 
INSTRUMENT EXCEPT (A) PURSUANT TO A REGlSTR4TION STATEMENT 
WHICII IS THEN EFFECTIVE UNDER THE SECURITIES ACT. (B) FOR SO LONG 
AS THE SECURITIES REPRESEXTED BY THIS INSTRULMENT ARE ELIGIBLE 
FOR RESALE PURSUANT TO RULE 144A. TO A PERSON IT REASONABLY 
BELIEVES IS A "QUALIFIED fiS'PI'TCTIOl\r'AL BUYER AS DEFINED II\; RULE 
144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN 
ACCOLWr OR FOR THE ACCOCXT OF A QUALIFIED INSTITUTIONAL BUYER 



TO ti HO5I hOTICE IS GI'I'Eh TH.-I\T THE TKANSFER IS BPI'iG ,1l.AL)E 1s 
RELI.IhCE O S  KL7LE 144.4. I C )  TO THE ISSLFR OR [ D )  PL'RSI'4NT TO .4Xl'  
OTHFR .\'I' I IL4- \BII  ESlrlIP rION FRO\l THE REGISTR4TION 
REQCIRElIFNTS OF THE SECURITIES ACT ASD ( 3 )  -4GRFES TH-AT I T  ii.11 1- 
GIVE TO E.AC'f-1 PERSON TO IVHOXI T I E  SECURITIES RFPRFStbTED B l e  rIIIS 
ISSTRCXIENT .-IRE TRANSFERRED .A SOTTCE SLBST.4NI IA-4LI.Y TO THE 
EFFECT OF THIS LEGEND. 

THIS IXS 1.RChfENT IS ISSL'ED SUBJECT TO THE RESTRICTIOSS ON 
TRtINSFER AND OTHER PROVISIONS OF .A SECLRITIES PVRCHASE 
,IGREE\IENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE 
WL'ESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE XITH THE 
ISSUER. THE SECLRITIES REPRESENTED BY THIS IXSTRUhIENT MAY XOT 
R E  SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COSIPLIANCE M7TH 
SAID AGREEXIENT. ANY SALE OR OTHER TRANSFER NOT IN COXIPLIANCE 
WITH SAID AGREEklENT WILL BE VOID." 

(c) In the event that any Purchased Securities or Warrant Shares (i) become registered 
under the Securities Act or (ii) are eligible to be transferred without restriction in accordance 
with Rule 144 or another exemption from registration under the Securities Act (other than Rule 
144A), the Company shall issue new certificates or other instruments representing such 
Purchased Securities or Warrant Shares, which shall not contain the applicable legends in 
Sections 4.2(a) and (b) above; provided that the Investor surrenders to the Company the 
previously issued certificates or other instruments. 

4.3 Certain Transactions. The Company will not merge or consolidate with, or scll, 
transfer or lease all or substantially all of its property or assets to, any other party unless the 
successor, transferee or lessee party (or its ultimate parent entity), as the case may be (if not the 
Company), expressly assumes the due and punctual performance and observance of each and 
every covenant, agreement and condition of this Agreement to be performed and observed by the 
Company. 

4.4 Transfer of Purchased Securities and Warrant Shares; Restrictions on Exerciseof 
the Warrant. Subject to compliance with applicable securities laws, the Investor shall be 
permitted to transfer. sell, assign or otherwise dispose of ("Tmmfer") all or a portion of the 
Purchased Securities or Warrant Shares at any time. and the Company shall take all steps as may 
be reasonably requested by the Investor to faditate the Transfer of the Purchased Securities and 
tht: Warrant Shares; pro~i~iec i  that the In\estor shall not Transfer any Purchased Securities or 
Warrant Shares if such transfer would require the Company to be subject to the periodic 
reporting requirements of Section 13 or 15Cd) of the Securities Exchange Act of 1934 (the 
'.&.~ch~mnge .-lci'). In furtherance of the foregoing. the Company shall protide reasonable 
cooperation to facilitate any Transfers of the Purchased Securities or Warrant Shares. including. 
as is reasonable tinder the circumstances, by f~imishing such information concerning the 
Company and its business as a proposed transferee may reasonably request (including such 
information as is required by Section 4.5(k)) and making management of the Company 



rclasonably avai1;lble to respond to quehtions o f 2  propnsed t ~ a n s k r r e  in accorciance I\ ~ r h  
sustomar? practice. sut+ct in 311 c:ises to rhc proposed tmnsferte agreeing to a custon1:lr~ 

wc'enlent. cc7nfidentiaiit~- a, 

4.5 Registration Rights. 

(a)  CnIess and until the Company becomes subject to the reporting reyulrmxnrs of 
Section 13 or 15(d) of the Exchange Act. the Company shall 11a-c~ no obligation to conlply \kith 
ths provisions of this Section 1.5 (other than Section -t.S(b)(i\)-(\ i j) ;  yro\.iti<d that the Company 
tokenants and agrees that it shall compl~  ~vith this Section 4.5 as soon as practicable after the 
date that it becomes subject to such reporting requirements. 

(b) Registration. 

(i) Subject to the terms and conditions of this Agreement, the Company 
covenants and agrees that as promptly as practicable after the date that the Company 
becotnes subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act 
(and in any event no later than 30 days thereafter), the Company shall prepare and file 
with the SEC a Shelf Registration Statement covering all Registrable Securities (or 
otherwise designate an existing Shelf Registration Statement filed with the SEC to cover 
the Registrable Securities), and, to the extent the Shelf Registration Statement has not 
theretofore been declared effective or is not automatically effective upon such filing, the 
Company shall use reasonable best efforts to cause such Shelf Registration Statement to 
be declared or become effective and to keep such Shelf Registration Statement 
continuously effective and in compliance with the Securities Act and usable for resale of 
such Registrable Securities for a period from the date of its initial effectiveness until such 
time as there are no Registrable Securities remaining (including by refiIing such Shelf 
Registration Statement (or a new Shelf Registration Statement) if the initial Shelf 
Registration Statement expires). Notwithstanding the foregoing, if the Company is not 
eligible to file a registration statement on Form S-3, then the Company shall not be 
obligated to file a Shelf Registration Statement unless and until requested to do so in 
writing by the Investor. 

(ii) Any registration pursuant to Section 4.5(b)(i) shall be effected by means 
of a shelf registration on an appropriate form under Rule 41 5 under the Securities Act (a 
"S/~e!fRegi.str-ution S1ulerner7t"). If the Investor or any other Holder intends to distribute 
any Registrable Securities by m a n s  of an underfiritten offering it shall promptly so 
advise the Company and the Company shall take all reasonable steps to facilitate such 
distribution. including the actions required pursuant to Section 4.5(d); protYded that the 
Company shall not be required to facilitate an underwritten offering of Registrable 
Securities unless the expected gross proceeds from such offering escecd (i) 2% of the 
initial aggregate liquidation preference of the Preferred Shares if such initial aggregate 
liquidation preference is less than 52 billion and (ii) $200 rnillion if the initial aggregate 
liquidation preference of the Preferred Shares is equal to or greater than $3 billion. The 
lead underwritcrs in any such distribution shall be selected by the I-Ioldcrs of s majority 



of the Registrable Securit~es to he distributed: pr-o~xi~~tr 'thnr to the extent appropriate and 
pennitted under 3pplic:tble laiv, such Holders shall consider the qudificat~cms of any 
hroker-iiesler .4.tfiliate of the Company In selecting the lead undc.r~\rlters In an! such 
clistrihuticm. 

(iii) The Cumpan\. shall not he required to effect 3 registration (including a 
resale of Registrable Securities from an efft.ct~\.e Shelf Registrarion Stntemr.nt) or an 
underbrittcn offering pursuant to Secticm 4 .3b) :  (-4.) ibith respect to securities that are 
not Registrable Securities: or (B) if the Company has notified the In~estor  and all uthcr 
Holders that in the good faith judgment of the Board of Directors. i t  LL-ould be materially 
detrimental to the Company or its securityholders for such registration or undenvritten 
offering to be effected at such time. in Lbhich event the Company shall have the right to 
defer such regstration for a period of not more than 45 days after receipt of the request of 
the Investor or any other Holder: ,vt-o~'i~itxi that such right to delay a registration or 
underwritten offering shall be exercised by the Company ( 1) only if the Company has 
generally exercised (or is concurrently exercising) similar black-out rights against holders 
of similar securities that have registration rights and (2) not more than three times in any 
12-month period and not more than 90 days in the aggregate in any 12-month period. 

(iv) If during any period when an effective Shelf Registration Statement is not 
available. the Company proposes to register any of its equity securities, other than a 
registration pursuant to Section 4.5(b)(i) or a Special Registration, and the registration 
form to be filed may be used for the registration or qualification for distribution of 
Registrable Securities, the Company will give prompt written notice to the Investor and 
all other Molders of its intention to effect such a registration (but in no event less than ten 
days prior to the anticipated filing date) and will include in such registration all 
Registrable Securities with respect to which the Company has received written requests 
for inclusion therein within ten business days after the date of the Company's notice (a 
"Pig~ybcrck Registration"). Any such person that has made such a written request may 
withdraw its Registrable Securities from such Piggyback Registration by giving written 
notice to the Company and the managing underwriter. if any, on or before the fifth 
business day prior to the planned effective date of such Piggyback Registration. The 
Company may terminate or withdraw any registration under this Section 4.5(b)(iv) prior 
to the effectiveness of such registration, whether or not Investor or any other Holders 
have elected to include Registrable Securities in such registration. 

(v) If the registration referred to in Section 4.5(b)(iv) is proposed to be 
undenvritten. the Company will so advise Investor and a11 other Holders as a part of the 
written notice given pursuant to Section 4.3(b)(iv) In such event. the right of In\t.stor 
and all other IIolders to registration pursuant to Section 4.5(b) uill be conditioned upon 
such persons' participation in such under~~riting and thc inclusm of such person's 
Registrable Securities in the underwriting if such securities are of the same class of 
sccurities as thc securities to be offered in the underwritten offering. and each such 
person will (together with the Company and the other persons distributing their securities 
through such underwriting) entcr into an undemriting agreement in customary form uith 



I If either (s) the Company grants "pigg>back" registration riphts to one or 
more third parties to indude their secuntiss in an undeni~inen offering ~lrldex the Shelf 
Registrat~on Statement pursuant to Section -I.j(b)(ii) or (=y) a Piggyback Registration 
under Section 4.5(b)(iv) relates to an underwritten ofkring on behalf of the Company. 
and in either case the managing underuriters adcise the Company that in thcir reasonable 
opinion the number of securities requested to be included in such offering exceeds the 
number which can be sold without adversely affecting the marketability of such offering 
(including an adverse effect on the per share offering price), the Company uill include in 
such offering only such number of securities that in the reasonable opinion of such 
managing underwriters can be sold without adversely affecting the marketability of the 
offering (including an adverse effect on the per share offering price), which securities 
will be so included in the following order of priority: (A) first, in the case of a Piggyback 
Registration under Section 4.5(b)(iv), the securities the Company proposes to sell, (B) 
then the Registrable Securities of the Investor and all other Holders who have requested 
inclusion of Registrable Securities pursuant to Section 4.5(b)(ii) or Section 4.5(b)(iv), as 
applicable, pro rntu on the basis of the aggregate number of such securities or shares 
owned by each such person and (C) lastly, any other securities of the Company that havc 
been requested to be so included, subject to the terms of this Agreement; provided, 
however, that if the Company has. prior to the Signing Date, entered into an agreement 
with respect to its securities that is inconsistent with the order of priority contemplated 
hereby then it shall apply the order of priority in such conflicting agreement to the extent 
that it would otherwise result in a breach under such agreement. 

(c) Expenses of Registration. All Registration Expenses incurred in connection with 
any registration, qualification or compliance hereunder shall be borne by the Company. All 
Selling Expenses incurred in connection with any registrations hereunder shall be borne by the 
holders of the securities so registered pro rota on the basis of the aggregate offering or sale price 
of the securities so registered. 

(d)  Obligations of the Company. Whenever required to effect the registration of any 
Registrable Securities or facilitate the distribution of Registrable Securities pursuant to an 
effective Shelf Registration Statement. the Company shall. as expeditiously as reasonably 
practicable: 

( i )  Prepare and file nith the SEC a prospectus supplement or post-cffcctive 
amendment with respect to a proposed offering of Regisrrable Securities pursuant to an 
effective registration statement, subject to Section 4.S(d). keep such registration 



( i i )  Prepnre 2nd file nith the SEC' s t ~ h  ;~mendnients anti  supplement^ to the 
applicable registration st,itcnient ~ n ~ l  the pruqxctuh or prospectus supplernrnt used in 
connecrion itith such rtgistration statement 3s ma!. be ncccssar! to compl) \ k i t h  the 
pro\ is~ons of the Securlt~es Act u ~ t h  respect to the disposirion of all securltiss coisred h) 
such registration statement. 

( ~ i i )  Furnish to the Holders and any undrniriters such number of cupia  of thc 
:ipplicable registration statement and each such nmendment 2nd. supplc.mt.nt thereto 
(including in each case all exhibits) and of a prospectus. including a preliminary 
prospectus, in conformity with the requirements of the Securities Act, and such other 
documents as they may rcasonabIy request in order to facilitate the disposition of 
Registrable Securities ouned or to be distributed by them. 

( i v )  Vse its reasonable best efforts to register and qualify the securitics covered 
by such registration statement under such other securities or Blue Sky laus  of such 
jurisdictions as shall be reasonably requested by the Holders or any managing 
undewriter(s), to keep such registration or qualification in effect for so long as such 
registration statement remains in effect, and to take any other action which may be 
reasonably necessary to enable such seller to consummate the disposition in such 
jurisdictioris of the securities owned by such Ho1der;provided that the Company shall not 
be required in connection therewith or as a condition thereto to qualify to do business or 
to file a general consent to service of process in any such states or jurisdictions. 

(v) Notify each Holder of Registrable Securities at any time when a 
prospectus relating thereto is required to be delivered under the Securities Act of the 
happening of any event as a result of which the applicable prospectus, as thcn in effect, 
includes an untrue statement of a material fact or omits to state a material fact required to 
be stated therein or necessary to make the statements therein not misleading in light of 
the circumstances then existing. 

(vi) Give written notice to the Holders: 

(A) when any registration statemerit filed pursuant to Section 4.5(a) or 
any amendment thereto has bccn filed with the SEC (except for any amendment 
effected by the filing of n documznt nith the SEC pursuant to the Exchange Act) 
and when such registration statement or any post-effective amcndlncnt thereto has 
become effective; 

(B) of any request by the SEC for amendments or supplements to an4 
registration statement or the prospectus included therein or for addlt~onal 
infornmation: 



( D )  of the receipt b!. the Cornpan? or 11s legal counsel of an! 
notification Lvith respect to the suspension of the qualification of the appl~cable 
Ksgistrnhle Securities for sale in an) lurlsdiction nr the i11iti:ition or threatening of 
any proccsding for such purpose: 

(E) of the happening of any eLent that requires the Company to make 
changes in an). effective registration statement or the prospectus related to the 
reg~strarion statement in order to make the statements therein not misleading 
( ~ i h i c h  noticc shall be accompanied by an instruction to suspend the use of the 
prospectus until the requisite changes ha\ e been made); and 

) if at any time the representations and \\.tarranties of the Company 
contained in any underwriting agreement contemplated by Section 4.5(d)(x) cease 
to be t n ~ e  and correct. 

(vii) Use its reasonable best efforts to prevent the issuance or obtain the 
withdrawal of any order suspending the effectiveness of any registration statement 
referred to in Section 4.5(d)(vi)(C) at the earliest practicable time. 

(viii) Upon the occurrence of any event contemplated by Section 4S(d)(v) or 
4.S(d)(vi)(E), promptly prepare a post-effective amendment to such registration statement 
or a supplement to the related prospectus or file any other required document so that, as 
thereafter delivered to the Holders and any underwriters, the prospectus will not contain 
an untrue statement of a material fact or omit to state any material fact necessary to make 
the statements therein. in light of the circumstances under which they were made, not 
misleading. If the Company notifies the Holders in accordance with Section 4.5(d)(vi)(E) 
to suspend the use of the prospectus until the requisite changes to the prospectus have 
been madc, then the Holders and any underwriters shall suspend use of such prospectus 
and use their reasonable best efforts to return to the Company all copies of such 
prospectus (at the Conlpany's expense) other than permanent file copies then in such 
Holders' or underwriters' possession. The total number of days that any such suspension 
may be in efkct  in any I '-month period shall not evceed 90 days 

(ix) Use reasonable best efforts to procurc: the cooperation of ths Company's 
transfer agent in settling any offering or sale of Registrable Securities. including with 
respect to the transfer of physical stock certificztes into book-entry form in accordance 
hith any procedures reasonably requested by the Holders or any managins 
underw ri ter(s). 

(s) If an undemritten ofkring is requested pursuant to Section -1.5[b)(ii). 
enter into an underwriting agreement in customary form. scope and substance and take all 



such other actlons reasoncihl~- requested b: the Holders of 3 tu~qorlt> of thc Regstrahlz 
Sccuntles bcing sold In connection theren.~th ur b the managin2 undrrnrirerfs). it' an!. 
to ripzdiw or hc~li tats  the undentrirten disposirion of such Regrrable Securltics. and in 
connection therrnith in an? undernrit~en offering (iricludin~ making members of 
nmmgcment and suecuti\ 2s of the Con~pany availnhle to participate in -.road shons". 
s~rnllar sdzs  e \ m t s  and other marketin activities). ( A )  maks such representations and 
\\ananties to the Holders that are selling stockholders and the managing undcrnriter(s). if 
an!.. n ~ t h  respect to the busincss of the Company and its subsidiaries. and the Shelf 
Registration Statement. prospectus and documents. if any. incorporated or dezmcd to he 
incorporated by reference therein. in each case. in custommy form. substance arid scope. 
and. if true. confirm the same if and \\hen requested. (B) use its reasonahie bcst effcxts to 
furnish the undemriters w.ith opinions of counsel to the Company, addressed to the 
managing undenvriter(s). if any, cotwing the matters customarily cormed in such 
opinions requested In undenvritten offerings. (C) use its reasonnble best efforts tu obtain 
"cold comfort" letters from the independent certitied public accountants of the Company 
(and, if necessary. any other independent certified public accountants of any buslness 
acquired by the Company for which financial statements and financial data are included 
in the Shelf Registration Statement) who have certified the financial statements included 
in such Shelf Registration Statement, addressed to each of the managing underwriter(s), if 
any, such letters to be in customary form and covering matters of the type customarily 
covered in "cold comfort" letters, (D) if an underwriting agreement is entered into, the 
same shall contain indemnification provisions and procedures customary in underwritten 
offerings (provided that the Investor shall not be obligated to provide any indemnity), and 
(E) deliver such documents and certificates as may be reasonably requested by the 
Holders of a majority of the Registrable Securities being sold in connection therewith, 
their counsel and the managing undenvriter(s), if any, to evidence the continued validity 
of the representations and warranties made pursuant to clause (i) above and to evidence 
compliance with any customary conditions contained in the underwriting agreement or 
other agreement entered into by the Company. 

(xi) Make available for inspection by a representative of Holders that are 
selling stockholders, the managing undenvriter(s), if any, and any attorneys or 
accountants retained by such Holders or managing underwriter(s), at the offices where 
normally kcpt, during reasonable bi~siness hours, financial and other records. pertinent 
corporate documents and properties of the Company. and cause the officers. directors and 
employees of the Company to supply all information in each case reasonably requested 
(and of the type customarily provided in connection with due diligence conducted in 
connection nith a registered public offering of securities) by any such represcntative, 
managing underwriter(s). attorney or accountant in connection with such Shelf 
Registration Statement. 

(xli) Use reasonable best efforts to cause all s ~ ~ c h  Registrable Securities to be 
llstcd on each national securities exchange on tcli~ch similar securities issued by the 
Company arc then listed or. if no similar securities issued by the Company are then listed 
on any national sccurities exchange. use its reasonable bcst efforts to cause all such 



( \ i l l )  If rcqucstcd b! Holders of a m&iority of the Rcgistrhlc Securities being 
rrsg~stc.rt.t.i andor sold in connection there\\ ith. or the n~~~nag i r ig  ~~nder\vritcr(s). ifany. 
promptly include in a prospectus supplemsnt or ;~rnendnic.nr such information as the 
Holders of a ma~orir>~ of the Registrable Securities being rqisterrd and'or sold in 
connection therr~vith or managing under\\riter(s). if any. may reasonubl! request 111 order 
to pernlit the intended rncthod of distribution of such securities and makc all required 
tilings of such prospectus supplement or such amendment ns soon as practicable after the 
Company has rt.ceii.ed such request. 

(siv) Timely prov~de to its security holders caniinp statements satisfl ing the 
provisions of Section 1 1 (a)  of the Securities Act and Rule 158 thereunder. 

(e) Suspension of Sales. Upon receipt of written notice from the Company that a 
registration statement, prospectus or prospectus s~lpplement contains or may contain an untrue 
statement of a material fact or omits or may onlit to state a material fact required to be stated 
therein or necessary to make the statements therein not misleading or that circumstances exist 
that make inadvisable use of such registration statement, prospectus or prospectus supplement, 
the Investor and each Holder of Registrable Securities shall forthwith discontinue disposition of 
Registrable Securities until the Investor and/or Holder has received copics of a supplemented or 
amended prospectus or prospectus supplement, or until the Investor and/or such Holder is 
advised in writing by the Company that the use of the prospectus and, if applicable, prospectus 
supplement may be resumed, and, if so directed by the Company. thc Investor and/or such 
llolder shall deliver to the Company (at the Company's expense) all copies. other than 
permanent file copies then in the Investor andlor such Holder's possession, of the prospectus 
and, if applicable, prospectus supplement covering such Registrable Securities current at the time 
of receipt of such notice. The total number of days that any such suspension may be in effect in 
any 12-month period shall not exceed 90 days. 

(f) Termination of Registration Rights. A Holder's registration rights as to any 
securities held by such Holder (and its Affiliates, partners, members and former members) shall 
not be available unless such securities are Registrable Securities. 

( 9 )  Furnishing Information. 

(i) Yeithcr the Investor nor any Holdcr shall usc any frce writing prospectus 
(3s defined in Rule 405) in connection with the sale of Registrable Securities without the 
prior written consent of the Company. 

(ii)  It shall be a condition precedent to the obligations of  the Company to take 
an! action pursuant to Section 4 5(d) that In\ cstor and!or the scll~ng Holders and the 
underwriters. if any. shall furnish to the Company such information regarding 
themselves. the Registrable Securities held by them and the intended method of 



dibpositinn of such securities :is shall he requird to cffrct the rrgistrrc'ci offering of thelr 
Rcgistrahlc Securities. 

( i )  The Cornpan! a g e r s  to indemnif~. each IIolder and. ifn Holder is a 
pmcm other than an 1ndi1.idua1. such fIolder's ofticerrs dirc.ctors. ernplo>cc.s. agents. 
rrpresentatil es and :4ffiliates, and each Person, tf 'in?. that controls a Holder nithin the 
tncaning of the Securities Act (each. an -'frz~iCmrlrtre"). against nnj and a11 losses, claims. 
damages. actlons. liabilities. costs and expenses (including reasonable f x s ,  expenses and 
disbursements of attorneys and other professionals incurred in connection u ith 
in\estig:iting. defending, settling, con~promising or paying any such losses. claims. 
damages. actions. liabilities, costs and expenses). joint or srxrral. arising out of or based 
upon any untrue statement or alleged untrue statement of material fact contained in any 
registration statement. including any preliminary prospectus or tinal prospectus contained 
therein or any amendments or supplements thereto or any documents incorporated therein 
by reference or contained in any free writing prospectus (as such term is defined in Rule 
405) prepared by rhe Company or authorized by it in w~it ing for use by such Holder (or 
any amendment or supplement thereto); or any omission to stat? therein a material fact 
required to be stated therein or necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading; provided, that the Company 
shall not be liable to such Indemnitee in any such case to the extent that any such loss, 
claim, damage, liability (or action or proceeding in respect thereof) or expense arises out 
of or is based upon (A) an untrue statement or omission made in such registration 
statement, including any such preliminary prospectus or final prospectus contained 
therein or any such amendments or supplements thereto or contained in any free writing 
prospectus (as such term is defined in Rule 405) prepared by the Company or authorized 
by it in writing for use by such Holder (or any amendment or supplement thereto), in 
reliance upon and in conformity with information regarding such Indemnitee or its plan 
of distribution or ownership interests which was furnished in writing to the Company by 
such Indemnitee for use in connection with such registration statement, including any 
such preliminary prospectus or final prospectus contained therein or any such 
amendments or supplements thereto. or CB) offers or sales effected by or on behalf of 
such Indemnitee "by means o f '  (as defined in Rule 159A) a Yree writing prospectus" (as 
defined in Rule 405) that was not authorized in writing by the Co~npany. 

(ii) If the indemnification provided for in Section 4.5(h)(i) is unabailable to an 
Indemnitee with respect to any losses, claims. damages. actions. liabilities, costs or 
expenses referred to therein or is insufficient to hold the Indemnitee harmless as 
contemplated therein. then the Company. in lieu of indemnifying such Indemnitee. shall 
contribute to the amount paid or payable by such Indemnitee as a result of such losses, 
claims. damages. actions, liabilities, costs or expenses in such proportion as is appropriate 
to reflect the relative fault of the Indemnitee, on the one hand. and the Company, on the 
other hand, in connection with the statements or omissions which resulted in such losscs, 
claims. damages, actions. liabilities. costs or expenses as well as any other relevant 



cqu1t3ble can_slder;~tinns. The rt'lati~e fault of [he Cotnpan?. an the one h'lnci. msl afthe 
11iilemnitc.r.. on the clt1mc.r hand. shall he derernmined hy rclrense to. among other factors. 
~\herhcr the untrue mtement of a material fact or omission to state 3 1natcri31 f x t  relates 
to ~nformation supplied b! the Company or by the Indernnitee and the panics' re lm\c  
intent. knoivlsdge. access to information and opportunity to correct or prrxxnt such 
statement or omission: 111~ Company and each Holder agree that it \vouId not he just and 
equitable if conlribution pursuant to this Section 4.5(h)( i i )  nsre  dstemlined b. pro mra 
allocation or by an> other nlethod of allocation that does not take account of the ryu~tahle 
cons~derations rzferred to in Section 4 S(h)(i). No Indenmitee guilty of fraudulent 
misrepresentation (~bithin the meaning of Section 1 1(D of the Securities .Act) shall be 
entitled to contribution from the Company if the Company nns not guilty of such 
fraudulent misrepresentation. 

( i )  Assignment of Registration Rights. The rights of the Inbrestor to registration of 
Registrable Securities pursuant to Section 4.5(b) may be assigned by the Investor to a transferee 
or assignee of Registrable Securities with a liquidation preference or, in the case of the Warrant, 
the Iiquidation preference of the underlying shares of Warrant Preferred Stock, no less than an 
amount equal to (i) 2% of the initial aggregate liquidation preference of the Preferred Shares if 
such initial aggregate liquidation preference is less than $2 billion and (ii) $200 million if the 
initial aggregate liquidation preference of the Preferred Shares is equal to or greater than $2 
billion; provided, however, the transferor shall, within ten days after such transfer, furnish to the 
Company written notice of the name and address of such transferee or assignee and the number 
and type of Registrable Securities that are being assigned. 

Cj) Clear Market. With respect to any underwritten offering of Registrable Securities 
by the Investor or other Holders pursuant to this Section 4.5, the Company agrees not to effect 
(other than pursuant to such registration or pursuant to a Special Registration) any public sale or 
distribution, or to file any Shelf Registration Statement (other than such registration or a Special 
Registration) covering any preferred stock of the Company or any securities convertible into or 
exchangeable or exercisable for preferred stock of the Company, during the period not to exceed 
ten days prior and 60 days following the effective date of such offering or such longer period up 
to 90 days as may be requested by the managing underwriter for such underwritten offering. The 
Company also agrees to cause such of its directors and senior executive ofxcers to execute and 
deliver custon~ary lock-up agreements in such form and for such time period up to 90 days as 
may be requested by the managing underwriter. --Specid Regisllr-~rtiot? means the registration of 
(A)  equity securities and,'or options or other rights in respect thereof solely registered on Form S- 
4 or Form S-S (or successor form) or (R)  shares of  equity securities and/or options or ~ t h t ' r  rights 
in respect thereof to be offered to directors. members of management, employees. consultants. 
customers. lenders or vendors ofthe Company or Company Subsidiaries or In connection with 
dividend reinvestment plans. 

(k)  Rule 144; Rule I M A .  With a \ iew to making available to the In1 estor and 
Holdcrs the benclits of ccrtain rules and regulations of the SEC which may permit the sale of the 
Registrable Securities to the public withour registration, the Company agrees to use its 
reasonable best efforts to: 



( 1 1 )  (.A) tilt. nith the SEC. in a timely manner. 311 reports ,inJ other documrnts 
required of the Company under the Eschangt. Act. and (B) if at an? time the Company is 
not required to file such 1~q~ortS. make a\ailable. upon the request of an). I-lolder. such 
~nfornlation necessar!. to permit sales pursuant to Rule l44.A (including the infom~xion 
requ~red & Rule I N  -I(d)(l)  under the Securities . - k t ) ;  

( i ~ i )  so long as the Investor or a Holder o\\ns any Registrable St.ci1ritic.s. 
furnish to the In\esror or such Holder forthnith upon request: a Lsr1ttt.n statement bj the 
Company as to its compliance with the reporring requirements of Rule 144 under rhe 
Securities Act. and of the Exchange Act; a cop3 of the most recent annual or quartcrlj 
report of the Company; and such other reports and documents as tho I n ~ t s t o r  or Holder 
may reasonably request in availing itself of an) nile or regulation of the SEC a l l o ~ i n g  it 
to sell any such securities to the public without registration; and 

(iv) take such further action as any Holder may reasonably request. all to the 
extent required from time to time to enable such Holder to sell Registrable Securities 
without registration under the Securities Act. 

( I )  As used in this Section 4.5, the following terms shall have the following 
respective meanings: 

(i) "E-lolder" means the Investor and any other holder of Registrable 
Securities to whom the registration rights conferred by this Agreement have been 
transferred in compliance with Section 4 3 h )  hereof. 

( i ~ )  "I~olders ' Cozmsel" means one counsel for the selling Holders chosen by 
IIolders holding a majority interest in the Registrable Securities being registered. 

(iii) "Register," "regi.srerecl," and '-regisrraiion" shall refer to a registration 
cffccted by preparing and (A) tiling a registration statement or amendment thereto in 
compliance with the Securities Act and applicable rules and regulations thereunder. and 
the declaration or ordering of effectiveness of such registration statement or amendment 
thereto or (1-2) filing a prospectus and'or prospectus supplement in respect of an 
appropriate effective registration statcmcnt on Fornl S-3. 

( iv)  "Rcg~srrclhle Secur-~fies'' means (:I) all Preferred Shares, (B) the U'arranr 
(subject to Scction -1.3'q)) and (C) any equity securities issued or issuabls directlj. or 
indirectly nith respect to the sec~~rities referred to in the foregoing clauses (A) or ( B )  by 
way of convcrsion. exercise or exchanye thereof, including the Warrant Shares. or share 
dit idcnd or share split or in connection \+ith a combination of'shares. recapitalimtion, 
reclassification, merger. amalgamation, arrangement. consolidation or other 



reorgnnizLltlun. pr.o~.rt/~,tl that. once ~ssucd. such wsutities n i l 1  not be Rr.g~strable 
Secur~ties \\ hr.11 ( 1 ) they x r  sold pursu~int to 3n e f t i c t ~ ~  e rcgismtion st~ternent under ~ h z  
Secunt~es .-\ct. ( 7 )  c'xcept 35 pro! iiieci below in Sectla11 4 5 f p ) .  the: may be sold pursuant 
to Rule 1-44 nirhuut limitnuon thereunder on \ ~ l u n i e  or mmner of sale. (3) t h q  sh,llI 
1131 5 tensed to be outstanding ur (4) they hmVe been sold in a private transclcrlon in ~ th ich  
the rrclnsfircds rights under t h ~ s  :\greenlent are not assigned to the trnnsferee of thc 
securities. So Registrable Securit~es rnac be registered under more than one registration 
statement at :in? one time. 

) --R~gisrrclfron Expenses" mean all expenses incurred bl the Company In 
effecting an! registration pursuant to this Agreement (M hether or not any registration or 
prospectus becomes effsctive or final) or othemise complying with its obligations rmder 
this Section 1.5. including all registration. tiling and listing fkes. printing espenses. fees 
and disbursements of counsel for the Company. blue sky fees and expenses. expenses 
~ncurred In connection ~ i t h  any "road show", the reasonable fees and disbursements of 
Holders' Counsel. and expenses of the Company's independent accountants in 
connection *ith any regular or special reviews or audits incident to or required by any 
such registration, but shall not include Selling Expenses. 

(vi) '-Rule 1 -l-t", "Rule I-C-lA", "Rule 159A", "Rule 403" and "Rule 4/5"  me,m, 
in each case, such rule promulgated under the Securities Act (or any successor provisirsn), 
as the same shall be amended from time to time. 

(vii) "Selling Expenses" mean all discounts, selling commissions and stock 
transfer taxes applicable to the sale of Registrable Securities and fees and disbursements 
of counsel for any Holder (other than the fees and disbursements of Holders' Counsel 
included in Registration Expenses). 

(m) At any time, any holder of Securities (including any Holder) may elect to forfeit 
its rights set forth in this Section 4.5 from that date forward; provided, that a Holder forfeiting 
such rights shall nonetheless be entitled to participate under Section 4.5(b)(iv) - (vi) in any 
Pending Underwritten Offering to the same extent that such Holder would have been entitled to 
if the holder had not withdrawn; and provided,firrthcr, that no such forfeiture shall terminate a 
IIolder7s rights or obligations under Section 4.5(g) with respect to any prior registration or 
Pending Undewritten Offering. "Pending Ci?u%rwv-itten Offiring" means, with respect to any 
I-Ioider forfeiting its rights pursuant to this Section 4.5(m), any underwritten offering of 
Registrable Securities in which such Holder has advised the Company of its intent to register its 
Rcgistrable Securities either pursuant to Section 4.5(b)(ii) or 4 S(b)(iv) prior to the date of such 
Holder's forfelture. 

( n )  Specific Pcrformancc. The partics hereto acknocvledgc that there would be no 
adequate rcmedy at law if the Compan) falls to perfonn any of its oblisations under this Section 
4.5 : i d  that the Inbestor and the Holders from time to time may be irreparably harmed by srly 
such failure. and accordingly agree that the Investor and such Holders. in addition to any other 
remedy to which they may be entitled at law or in cquity, to the fullest estcnt permittcd and 



enforceable under L~pplicuble law shnll bc cnrrtlcd to compel spccitic prhrrnnncc of the 
obl~ptrons  of thc Compm> under this Section 1.5 In x c o r ~ ~ l n c e  \\rth the terms mci conditions 
a t ' t h~s  Section 1 5 

( o j No Inconsistent :krcments .  Phe Cornpan? shall not. on or after the Signing 
D m .  cnxr into any agreement ~{ i rh  respect to its sec~rit ies that may impair the rights granted to 
thc In\esror and the Holders under this Sectiun 1.5 or t h ~ t  othctrnise conflicts nl th the pro\.lslons 
hcreof in any mnnncr that may impair thc rights granted to the In\ estor and the Holders undcr 
this Section 4.5. In the e\ r'nt the Cornpany has. prlor to the Sgning Date. cntered into 3111, 
agreement \\ ith respect to its securities that is incons~stcnt \i ith tht: rights granted to thc In\ estor 
and the Holders under this Section 4.5 (includmg agrecnients that dre inconsistent \\ith the orcicr 
of priority contemplated by Section 4.5( b)(t.i)) or that may othrru.ise contlicr with the pro\ ~sions 
hereof, the Company shall use its reasonable best efforts to anlend such agreements to ensure 
they are consistent Itith the provisions u f  this Section 4.5. 

(p) Certain Offerings by the b e s t o r .  In the case of any securities held by the 
Investor that cease to be Registrable Securities solely by reason of clause (2) in the definition of 
"Registrable Securities," the provisions of Sections 4.5(b)(ii), clauses (iv), (ix) and (x)-(xii) of 
Section 4.5(d), Section 4 3 h )  and Section 4 3 j )  shall continue to apply until such securities 
otherwise cease to be Registrable Securities. In any such case, an "underwritten" offering or 
other disposition shall include any distribution of such securities on behalf of the Investor by one 
or more broker-dealers, an "underwriting agreement" shall include any purchase agreerncnt 
entered into by such broker-dealers, and any "registration statement" or "prospectus" shall 
include any offering document approved by the Company and used in connection with such 
distribution. 

(q) Registered Sales of the Warrant. The Holders agree to sell the Warrant or any 
portion thereof under the Shelf Registration Statement only beginning 30 days after notifying the 
Company of any such sale, during which 30-day period the Investor a d  all Holders of the 
Warrant shall take reasonable steps to agree to revisions to the Warrant to permit a public 
distribution of the Warrant, including entering into a warrant agreement and appointing a warrant 
agent. 

4.6 Qzpositary Shares. Upon request by the Investor at any time following the 
Closing Date, the Company shall promptly enter into a dcpositary arrangement, pursuant to 
customary agreements reasonably satisfactory to the Imestor and with a depositary reasonably 
acceptable to the Investus. pursuant to which the Preferred Shares or the Warrant Shares may be 
deposited and depositary shares. each representing a fraction of a Preferred Share or b'arrant 
Share. as applicable, as specified by the Investor, may be issued. From and afier the execution of' 
any such dcpositary arrangement. and the deposit ofany Preferred Shares or Warrant Shares. as 
applicable. pursuant thcrcto. the depositary shares issued pursuant thcrcto shall be deemed 
-'Preferred Shares-'. --\'arrant Shares" and, as applicable. '-Registrable Securities" for purposes of 
this Agreement. 

4.7 Restriction on Dividends and Repurchases. 



( a )  Prior to che earlier of( \ : )  the third anni\ersar? ofthe Closing Date and (!) thc date 
an \$ hich dl of the Prcfsrred Shares and \f.arrnnt Shares ha\ e been redcenwd in \\lwlc: or I ~ L '  

In\,esror has transferred all of the Preferred Shares and %.arrant Shares to third parties \\luch .Ire 
not Aifiliatcs of the In\-rstor, neither the Company nor any Company Subsidianc shall. nithuut 
[he consent of the Im.c.sror. declxe or pay an! Ji\ idrnd or nlake any distriburion on cap~ial stock 
or other equity srlcuri~ies of any !and of the Company or an) Company Subsidiary (other than c i) 
regular quarterly cash di\-idrnds of not more than the amount of the last yiiarterty cash di\ idend 
per share declarsd or. if lo~ver. announced to its holders of Common Stock an intention to 
declare. on the Conlmon Stock prior to November I ? .  7008. as adjusted for an! stock split. stock 
di\ idend, re$-rrse stock split. reclassitication or similar transaction, t ii) di\ idends pajable solely 
in shares of Common Stock. (iii) regular dividends on shares of preferred stock in accordancc 
\\ith the terms thereof and which are pern~itted under the terms of the Preferred Shares and the 
\'arrant Shares. (iv) dividends or distributions by any \\holly-o\\ned Company Subsidiary or (v) 
dividends or distributions by any Company Subsidiary required pursuant to binding contractual 
agreements entered into prior to November 17. 2008). 

(b) During the period beginning on the third anniversary of the Closing Date and 
ending on the earlier of (i) the tenth anniversary of the Closing Date and (ii) the date on which all 
of the Pref'erred Shares and Warrant Sharcs have been redeemed in whole or the Investor has 
transferred all of the Preferred Shares and Warrant Shares to third parties which are not Affiliates 
of the Investor, neither the Company nor any Compcmy Subsidiary shall, without the consent of 
the Investor, (A) pay any per share dividend or distribution on capital stock or other equity 
securities of any kind of the Company at a per annum rate that is in excess of 103% of the 
aggregate per share dividends and distributions for the immediately prior fiscal year (other than 
regular dividends on shares of preferred stock in accordance with the terms thereof and which 
are permitted under the terms of the Preferred Shares and the Warrant Shares);provicled that no 
increase in the aggregate amount of dividends or distributions on Common Stock shall be 
permitted as a result of any dividends or distributions paid in shares of Common Stock, any stock 
split or any similar transaction or (B) pay aggregate dividcnds or distributions on capital stock or 
other equity securities of any kind of any Company Subsidiary that is in excess of 103% of the 
aggregate dividends and distributions paid for the immediately prior fiscal year (other than in the 
case of this clause (B), (1)  regular dividends on shares of preferred stock in accordance with the 
terms thereof and which are permitted under the terms of the Preferred Shares and the Warrant 
Shares. (2) dividends or distributions by any wholly-owned Company Subsidiary, (3) dividends 
or distributions by any Company Subsidiary required pursuant to binding contractual agreements 
entered into prior to November 17.2008) or (4) dividends or distributions on n w l y  issued shares 
of capital stock for cash or other property. 

( c )  Prior to the earlier of  (x) the tenth anni~rersary of the Closing Date and (y) the date 
on \%hich all of the Preferred Shares and Warrant Shares have been redeemcd in \$hole or the 
Investor has transferred all of the Preferred Shares and Warrant Shares to third parties bchich are 
not Affiliates of the Investor. neither the Companq nor any Companj Subsidiary shall. without 
the conscnt of tho Investor. redeem. purchase or acquire any shares of Common Stock or other 
capital stock or other eqrlity securities of any kind of the Company or any Conlpany Subsidiary. 
or any trust preferred securities issued by the Company or any Affiliate of the Company. othcr 



than ( I) redemptions. purchasr's or other acqulsltms of the Preferred Shares and \\'nrr,int Shares 
(11 111 connection nit11 the sdministration of an? emplo!-re tisnittit plan in fhc ordinar c'c7urse of 
bnstnrss nnJ  consistent nith past practice. { ~ i i )  the acquisition by the Cornpan! or ;In!. of the 
Cornpan) Subsidiaries of record onnrrship in Junior Stock or Parity Stock for the benetkin1 
onnzrship of an) other persons (other than the Cort-rp:iny or any other Conlpany Subsidiary). 
including as trusters or custodians. (iv) the exchange or conbersiun of Junior Stocb for or into 
other Jun~or Stork or of Parit! Stock or trust preferred securities for or into other Parity Stock 
( ~ t i t h  the same or lesser aggregate liquidation amount) or Junior Stock, in each case set forth in 
this clause ( i ~ ) .  solcly to the estent required pursuant to binding contractual agreements entered 
into prior to rhe Signing Date or any subsequent agreement for the accelerated esercise. 
settlement or euchange thereof for Conlmon Stock (clauses (ii) and (iii). collecti\ely. the 
'-Prrztrred Reptrrchoses"), (v) redemptions of securities held by the Company or any who1 1, - 
owned Company Subsidiary or (vi) redemptions, purchases or other acquisitions of capital stock 
or other equity securities of any kind of any Company Subsidiary required pursuant to binding 
contractual agreements entered into prior to November 17,2008. 

(d) Until such time as the Investor ceases to own any Preferred Shares or Warrant 
Shares. the Company shall not repurchase any Prcferred Shares or Warrant Shares from any 
holder thereof, whether by means of open market purchase, negotiated transaction, or otherwise. 
other than Permitted Repurchases. unIess it offers to repurchase a ratable portion of the Preferred 
Shares or Warrant Shares, as the case may be, then held by the Investor on the same terms and 
conditions. 

(e) During the period beginning on the tenth anniversary of the Closing and ending 
on the date on which all of the Preferred Shares and Warrant Shares have been redeemed in 
whole or the Investor has transferred all of the Preferred Shares and Warrant Shares to third 
parties which are not Affiliates of the Investor, neither the Company nor any Company 
Subsidiary shall, without the consent of the Investor. (i) declare or pay any dividend or make any 
distribution on capital stock or other equity securities of any kind of the Company or any 
Company Subsidiary; or (ii) redeem, purchase or acquire any shares of Common Stock or other 
capital stock or other equity securities of any kind of the Company or any Company Subsidiary, 
or any trust prcferred securities issued by the Company or any Affiliate of the Company, other 
than (A) redemptions, purchases or other acquisitions of the Preferred Shares and Warrant 
Shares. (B) regular dividends on shares of preferred stock in accordance with the terms thereof 
and which are permitted under the terms of the Preferred Shares and the Warrant Shares, or (C) 
dividends or distributions by any wholly-owned Company Subsidiary. 

( '-.Junior Stock" means Common Stock and any other class or series of stock of the 
Company the terms ol'which espressly provide that it ranks junior to the Preferred Shares as to 
dividend rights and/or as to rights on liquidation, dissolution or w~nding up of the Company. 
. - P ~ t - i ~ y  Slack" means any class or serics of stock of the Company the terms of nhich do not 
expressly provide that such class or series will rank senior or junior to the Preferred Shares as to 
dividend rights and/or as to rights on liquidation. dissolution ur kcinding up of the Company (in 
cach case without regard to whether dividends accrue cunlulatively or non-cun-rulatively). 



4.8 E\;ec~m\e Cornpensxion. l'ntll such time as thc h e s t o r  c~nses  to on11 L I I I  Jeht 
or q u i t >  srcuritics of the Ccmpnnv acquired pursumt to this .-4grcement or the \\..arrant. the 
Company shall take a11 necessary action lo ensure t h . ~  its Benetit Plans \\ith respect t o  its Sen~c~r  
E ~ c c u r i \ s  Officers comply in all respects nith Scttion 11 l (b )  of the EES.A 3s irnplementrd b> 
,in) gu~dancr or regulation thereunder that has heen issued and is in effect 3s of the CIosins Date. 
a d  shall not adopt a n  new Benefit Plan iiith respect to its Senior Esecuri\.e Oft icm that does 
not compl) thrrmith.  "Scnior E.YL'LW~\Y ( I f f i ~ v s "  nlems the Con1pan)'s "senior suecuti\ e 
officers" as defined in subsection 11 l(b)(31 of the EESX and regulations issued thereunder. 
including the rules set forth in 3 1 C.F R. Part 30. 

4.9 Related Party Transactions. lintil such time as the Initstor ceases to o\in any 
Purchased Securities or Warrant Shares. the Company and the Company Subsidiaries shall not 
cnter into transactions with Affiliates or related persons (\vithin the meaning of Item 404 under 
the SEC's Regulation S-K) unless ti) such transactions are on terms no loss favorable to the 
Company and the Company Subsidiaries than could be obtained from an unaffiliated third party, 
and (ii) have been approved by the audit committee of the Board of Directors or comparable 
body of independent directors of the Company. 

4.10 Rank and Thrift Holding Company Status. If the Company is a Bank Holding 
Company or a Savings and Loan Holding Company on the Signing Date, then the Company shall 
maintain its status as a Bank Holding Company or Savings and Loan Holding Company, as the 
case may be, for as long as the Investor owns any Purchased Securities or Warrant Shares. The 
Company shall redeem all Purchased Securities and Warrant Shares held by the Investor prior to 
terminating its status as a Bank Holding Company or Savings and Loan Holding Company, as 
applicable. "Bunk Holding Company " means a company registered as such with the Board of 
Governors of the Federal Reserve System (the "Federal Reserve") pursuant to 12 U.S.C. $1842 
and the regulations of the Federal Reserve promulgated thereunder. "Smings and Loan Holding 
C blnpany" means a company registered as such with the Office of Thrift Supervision pursuant to 
12 U.S.C. $1467(a) and the regulations of the Office of Thrift Supervision promulgated 
thereunder. 

4.1 1 Predominantly Financial. For as long as the Investor owns any Purchased 
Securities or Warrant Shares, the Company, to the extent it is not itself an insured depository 
institution, agrees to remain predominantly engaged in financial activities. A company is 
predominantly engaged in financial activities if the annual gross revenues derived by the 
company and all subsidiaries of the company (excluding revenues derived from subsidiary 
depository institutions), on a consolidated basis, from engaging in activities that are financial in 
nature or are incidental to a financial activity un~ler subsection ( k )  of Section 4 of the Rank 
Holding Company Act of 1956 (12 U.S.C. 1843(k)) represent at least 85 pcrcent of the 
consolidated annuat gross revenues of the company 

Article V 
Miscellaneous 

5.1 Termination. This Agreement may be terminated at any time prior to the Closing 



a h! either the Imsstor or rhc: Company it'the C'lmng s h ~ l l  not h a e  occurrd b!. 
.h the ;O' calendar clay h l l o \ \ l q  the Signing Date: p.cnsdt.~i. ~ I C J ~ + . L J \ . C > ~ .  that ~n [he c \ m t  the 

Closing h a  not occurrcci hy such 3 l ' ~ a l r n d a r  Jay. the parcies \ \ i l l  consult ln good faith to 
cieterniine \-\ hsrhsr to citend the term of this -4grectrnent. it  being understood that the parties shdl 
be required to consult only until the fifth day after such j0'" calendar cia! and not be under any 
~7bl1gation to sktrnd the term of this Agreement thercnftcr: pl-oriticd. firrrirrr. that the right tu 
terminate this Agreement under this Section 5.I(a)  shall not be a\ailablz to any party \\hose 
breach of any representation or \vanant> or failure to perform any obligation ~lncler this 
-4grerment shall have caused or resulted in the failure of the Closing to occur on or prior to such 
date; or 

(b) by either the Investor or the Company in the event that any Governmental Entity 
shall have issued an order, decree or ruling or taken any other action restraining. enjoining or 
otherwise prohibiting the transactions contemplatcd by this Agreement and such order, decrec, 
ruling or other action shall have become final and nonappealable; or 

(c) by the mutual written consent of the Investor and the Company. 

In the event of termination of this Agreement as provided in this Section 5.1, this Agreement 
shall forthwith become void and there shall be no liability on the part of either party hereto 
except that nothing herein shall relieve either party from liability for any breach of this 
Agreement. 

5.2 Survival of Representations and Warranties. All covenants and agreements, other 
than those which by their terms apply in whole or in part after the Closing, shall terminate as of 
the Closing. The representations and warranties of the Company made herein or in any 
certificates delivered in connection with the Closing shall survive the Closing ~ i t h o u t  limitation. 

5.3 Amendment. No amendment of any provision of this Agreement will be effective 
unless made in writing and signed by an officer or a duly authorized representative of each party; 
pro~i&d that the Investor may unilaterally amend any provision of this Agreement to the extent 
required to comply with any changes after the Signing Date in applicable federal statutes. No 
failure or delay by any party in exercising any right, power or privilege hereunder shall operate 
as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further 
exercise of any other right, power or privilege. The rights and remedies herein provided shall be 
cumulative of any rights or remedies provided by law. 

5.4 Waiver of Conditions. The conditions to each party's obligation to consummate 
the Purchase are for the sole benefit of such party and may be waived by such party in whole or 
in part to the extent permitted by applicable law. No tvaiver will be effective unless it is in a 
writing signed by a duly authorized officer of the \+aiving party that makes express referrnce to 
the prowslon or provisions subject to such waiver. 

5.5 Governing L,aw: Submission to Jurisdiction, Etc. This Agreement will be 
governed by and construed in accordance with the federal law of the United States if and to 



the extent such law is ;~pplicable, and othenvisc in accordance with the laws of the State of 
Xew l 'ork applicable to contracts made and to be performed entirely .o ithin such State. 
Each of the parties hereto agrees (a)  to submit to the e ~ c l u s h e  jurisdiction and \enue of the 
C'nited States District Court  for the District of Columbia and the L'nited States Court of 
Federal Claims for any and all civil actions, suits or  proceedings arising out of o r  relating 
to this Agreement o r  the M'arrant o r  the transactions contemplated hereby or  thereby, and 
(b) that notice ma,- be servcd upon (i) the Company a t  the address and in the manner set 
forth for notices to the Company in Section 5.6 and (ii) the Investor in accordance ~vi th  
federal law. To the estent permitted bv applicable law, each of the parties hereto h e r e b ~  
unconditionally waives trial by jury in any c i ~ i l  legal action o r  proceeding relating to this 
Agreement o r  the Warrant  o r  the transactions contemplated hereby o r  thereby. 

5.6 Notices. Any notice. request. instruction or other document to be given hereunder 
by any party to the other \\ill be in writing and will be deemed to have been duly gibrn (a) on the 
date of delibery if delivered personally. or by facsimile. upon confirmation of receipt. or (b) on 
the second business day following the date of dispatch if delivered by a recognized next day 
courier service. All notices to the Company shall be delivered as set forth in Schedule A, or 
pursuant to such other instruction as may be designated in writing by the Company to the 
Investor. All notices to the Investor shall be delivered as set forth below, or pursuant to such 
other instructions as may be designated in w~iting by the Investor to the Company. 

If to the Investor: 

United States Department of the Treasury 
1500 Pennsylvania Avenue, NW, Room 23 12 
Washington, D.C. 20220 
Attention: Assistant General Counsel (Banking and Finance) 
Facsimile: (202) 622- 1974 

5.7 Definitions 

(a) When a reference is made in this Agreement to a subsidiary of a person, the term 
"sub,sidiar-y" means any corporation, partnership, joint venture, limited liability company or other 
entity (x) of which such person or a subsidiary of such person is a general partner or (y) of which 
a majority of the voting securities or other voting interests, or a majority of the securities or other 
interests of which having by their terms ordinary voting poLver to elect a majoritj of the board of 
directors or persons performing similar functions with respect to such entity, is directly or 
indirectly owned by such person and,'or one or more subsidiaries thereof. 

(b) The term "Afjlirife" means, with respect to any person. an> person directly or 
indirectly controlling. controtled by or under common control with. such other person. For 
purposes of this definition, "'ronrrd' (including. with correlative meanings. the terms ~ ' ~ ~ i z t r o I l e d  
by" and "lrtder. conmon corrtrol wirh") when used nith respect to anj  person. rncans thc 
possesslon. dircctly or indirectly, of the p o w r  to causc the direction of management and/or 



5.8 . t ss iqwent .  Neither this .4gresment nor an! right. rmrlfy.  obligation nor 
liabilitl. arising hereunder or b! reason hereof shall be assignable b!, an) party hereto n ithoul the 
prior uritten consent of the other party, and an! attempt to assign any right. remedy. obl~gation 
or liability hereunder ulthout such consent shall be loid, except (a) an assignment. in the case of 
a merger. consolidation, statutorj share exchange or similar transaction that requires thc appro\al 
of the Company's stockholders (a '-B~tsiness C'onzhiiz~rrion") \\here such party is not the sur\i\ ing 
entity. or a sale of substantially all of its assets. to the entity nhich is the survivor of such 
Business Combination or the purchaser in such sale and (b) as provided in Sections 3.5 and 4.5. 

5.9 Severabilitv. If any provision of this Agreement or the Warrant, or the application 
thereof to any person or circumstance, is determined by a court of competent jurisdiction to be 
invalid, void or unenforceable, the remaining provisions hereof, or the application of such 
provision to persons or circumstances other than those as to which it has been held invalid or 
unenforceable, will remain in full force and effect and shall in no way be affected. impaired or 
invalidated thereby, so long as the economic or Iegal substance of the transactions contemplated 
hereby is not affected in any manner materially adverse to any party. Upon such determination, 
the parties shall negotiate in good faith in an effort to agree upon a suitable and equitable 
substitute provision to effect the original intent of the parties. 

5.10 No Third Party Beneficiaries. Nothing contained in this Agreement, expressed or 
implied, is intended to confer upon any person or entity other than the Company and the Investor 
any benefit, right or remedies, except that the provisions of Section 4.5 shall inure to the benefit 
of the persons referred to in that Section. 
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FOKN OF CERTIFIC-ATE OF DESICS.4TIONS FOR PKEFERREn STOCK 

[SEE ATTACHED] 



ANNEX A 

FORM OF [CERTIFICATE OF DESIGNATIONS] 

FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [@I 

[Insert name of Issuer], a [corporation/banMbanking association] organized and 
existing under the laws of the [Insert jurisdiction of organization] (the LcI~suer"), in accordance 
with the provisions of Section[s] [el of the [Insert applicable statute] thereof, does hereby 
certify: 

The board of directors of the Issuer (the "Board of Directors") or an applicable committee 
of the Board of Directors, in accordance with the [[certificate of incorporation/articles of 
association] and bylaws] of the Issuer and applicable law, adopted the following resolution on 1.1 
creating a series of 1.1 shares of Preferred Stock of the Issuer designated as "Fixed Rate 
Cumulative Perpetual Preferred Stock, Series [el". 

RESOLVED, that pursuant to the provisions of the [[certificate of incorporation/articles 
of association] and the bylaws] of the Issuer and applicable law, a series of Preferred Stock, par 
value $[*I per share, of the Issuer be and hereby is created, and that the designation and number 
of shares of such series, and the voting and other powers, preferences and relative, participating, 
optional or other rights, and the qualifications, limitations and restrictions thereof, of the shares 
of such series, are as follows: 

Part 1. Designation and Number of Shares. There is hereby created out of the authorized 
and unissued shares of preferred stock of the Issuer a series of preferred stock designated as the 
"Fixed Rate Cumulative Perpetual Preferred Stock, Series 1.1" (the "Desimated Preferred 
Stock"). The authorized number of shares of Designated Preferred Stock shall be [*I. 

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A attached 
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of 
this [Certificate of Designations] to the same extent as if such provisions had been set forth in 
full herein. 

Part 3. Definitions. The following terms are used in this [Certificate of Designations] 
(including the Standard Provisions in Schedule A hereto) as defined below: 

(a) "Common Stock" means the common stock, par value $[.I per share, of 
the Issuer. 

(b) "Dividend Payment Date" means February 15, May 15, August 15 and 
November 15 of each year. 



(c) "Junior Stock" means the Common Stock, [Insert titles of any existing 
Junior Stock] and any other class or series of stock of the Issuer the terms of which expressly 
provide that it ranks junior to Designated Preferred Stock as to dividend rights and/or as to rights 
on liquidation, dissolution or winding up of the Issuer. 

(d) "Liquidation Amount" means $[1,000] per share of Designated Preferred 
Stock. 

(e) "Minimum Amount" means $ [Insert $ amount equal to 25% of the 
aggregate value of the Designated Preferred Stock issued on the Original Issue Date]. 

(f) "Parity Stock" means any class or series of stock of the Issuer (other than 
Designated Preferred Stock) the terms of which do not expressly provide that such class or series 
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights 
on liquidation, dissolution or winding up of the Issuer (in each case without regard to whether 
dividends accrue cumulatively or non-cumulatively). Without limiting the foregoing, Parity 
Stock shall include the Issuer's [Insert title(s) of existing classes or series of Parity Stock]. 

(g) "Signing Date" means [Insert date of applicable securities purchase 
agreement]. 

Part 4. Certain Voting Matters. [To be inserted if the Charter provides for voting in 
proportion to liquidation preferences: Whether the vote or consent of the holders of a 
plurality, majority or other portion of the shares of Designated Preferred Stock and any Voting 
Parity Stock has been cast or given on any matter on which the holders of shares of Designated 
Preferred Stock are entitled to vote shall be determined by the Issuer by reference to the specified 
liquidation amount of the shares voted or covered by the consent as if the Issuer were liquidated 
on the record date for such vote or consent, if any, or, in the absence of a record date, on the date 
for such vote or consent. For purposes of determining the voting rights of the holders of 
Designated Preferred Stock under Section 7 of the Standard Provisions forming part of this 
[Certificate of Designations], each holder will be entitled to one vote for each $1,000 of 
liquidation preference to which such holder's shares are entitled.] [To be inserted if the 
Charter does not provide for voting in proportion to liquidation preferences: Holders of 
shares of Designated Preferred Stock will be entitled to one vote for each such share on any 
matter on which holders of Designated Preferred Stock are entitled to vote, including any action 
by written consent.] 

[Remainder of Page Intentionally Left Blank] 

1 If Issuer desires to issue shares with a higher dollar amount liquidation preference, liquidation 
preference references will be modified accordingly. In such case (in accordance with Section 4.6 
of the Securities Purchase Agreement), the issuer will be required to enter into a deposit 
agreement. 



IN WITNESS WHEREOF, [Insert name of Issuer] has caused this [Certificate of 
Designations] to be signed by [m], its [m], this [m] day of [*I. 

[Insert name of Issuer] 

By: 
Name: 
Title: 



Schedule A 

STANDARD PROVISIONS 

Section 1. General Matters. Each share of Designated Preferred Stock shall be 
identical in all respects to every other share of Designated Preferred Stock. The Designated 
Preferred Stock shall be perpetual, subject to the provisions of Section 5 of these Standard 
Provisions that form a part of the Certificate of Designations. The Designated Preferred Stock 
shall rank equally with Parity Stock and shall rank senior to Junior Stock with respect to the 
payment of dividends and the distribution of assets in the event of any dissolution, liquidation or 
winding up of the Issuer. 

Section 2. Standard Definitions. As used herein with respect to Designated Preferred 
Stock: 

(a) "Applicable Dividend Rate" means (i) during the period from the Original 
Issue Date to, but excluding, the first day of the first Dividend Period commencing on or after 
the fifth anniversary of the Original Issue Date, 5% per annum and (ii) from and after the first 
day of the first Dividend Period commencing on or after the fifth anniversary of the Original 
Issue Date, 9% per annum. 

(b) "Appropriate Federal Banking Agency" means the "appropriate Federal 
banking agency" with respect to the Issuer as defined in Section 3(q) of the Federal Deposit 
Insurance Act (12 U.S.C. Section 1813(q)), or any successor provision. 

(c) "Business Combination" means a merger, consolidation, statutory share 
exchange or similar transaction that requires the approval of the Issuer's stockholders. 

(d) "Business Day" means any day except Saturday, Sunday and any day on 
which banking institutions in the State of New York generally are authorized or required by law 
or other governmental actions to close. 

(e) "Bylaws" means the bylaws of the Issuer, as they may be amended from 
time to time. 

( f )  "Certificate of Desimations" means the Certificate of Designations or 
comparable instrument relating to the Designated Preferred Stock, of which these Standard 
Provisions form a part, as it may be amended from time to time. 

(g) "Charter" means the Issuer's certificate or articles of incorporation, 
articles of association, or similar organizational document. 

(h) "Dividend Period" has the meaning set forth in Section 3(a). 

(i) "Dividend Record Date" has the meaning set forth in Section 3(a). 

(j) "Liquidation Preference" has the meaning set forth in Section 4(a). 



(k) "Original Issue Date" means the date on which shares of Designated 
Preferred Stock are first issued. 

(1) "Preferred Director" has the meaning set forth in Section 7(b). 

(m) "Preferred Stock" means any and all series of preferred stock of the Issuer, 
including the Designated Preferred Stock. 

( 4  "Qualified Equity Offering" means the sale and issuance for cash by the 
Issuer to persons other than the Issuer or any of its subsidiaries after the Original Issue Date of 
shares of perpetual Preferred Stock, Common Stock or any combination of such stock, that, in 
each case, qualify as and may be included in Tier 1 capital of the Issuer at the time of issuance 
under the applicable risk-based capital guidelines of the Issuer's Appropriate Federal Banking 
Agency (other than any such sales and issuances made pursuant to agreements or arrangements 
entered into, or pursuant to financing plans which were publicly announced, on or prior to 
November 17,2008). 

(0) "Standard Provisions" mean these Standard Provisions that form a part of 
the Certificate of Designations relating to the Designated Preferred Stock. 

(p) "Successor Preferred Stock" has the meaning set forth in Section 5(a). 

(q) "Voting Stock" means, with regard to any matter as to which the holders 
of Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) of these 
Standard Provisions that form a part of the Certificate of Designations, any and all series of 
Parity Stock upon which like voting rights have been conferred and are exercisable with respect 
to such matter. 

Section 3. Dividends. 

(a) m. Holders of Designated Preferred Stock shall be entitled to receive, 
on each share of Designated Preferred Stock if, as and when declared by the Board of Directors 
or any duly authorized committee of the Board of Directors, but only out of assets legally 
available therefor, cumulative cash dividends with respect to each Dividend Period (as defined 
below) at a rate per annum equal to the Applicable Dividend Rate on (i) the Liquidation Amount 
per share of Designated Preferred Stock and (ii) the amount of accrued and unpaid dividends for 
any prior Dividend Period on such share of Designated Preferred Stock, if any. Such dividends 
shall begin to accrue and be cumulative from the Original Issue Date, shall compound on each 
subsequent Dividend Payment Date (&, no dividends shall accrue on other dividends unless and 
until the first Dividend Payment Date for such other dividends has passed without such other 
dividends having been paid on such date) and shall be payable quarterly in arrears on each 
Dividend Payment Date, commencing with the first such Dividend Payment Date to occur at 
least 20 calendar days after the Original Issue Date. In the event that any Dividend Payment 
Date would otherwise fall on a day that is not a Business Day, the dividend payment due on that 
date will be postponed to the next day that is a Business Day and no additional dividends will 
accrue as a result of that postponement. The period from and including any Dividend Payment 
Date to, but excluding, the next Dividend Payment Date is a "Dividend Period", provided that 



the initial Dividend Period shall be the period fiom and including the Original Issue Date to, but 
excluding, the next Dividend Payment Date. 

Dividends that are payable on Designated Preferred Stock in respect of any Dividend 
Period shall be computed on the basis of a 360-day year consisting of twelve 30-day months. 
The amount of dividends payable on Designated Preferred Stock on any date prior to the end of a 
Dividend Period, and for the initial Dividend Period, shall be computed on the basis of a 360-day 
year consisting of twelve 30-day months, and actual days elapsed over a 30-day month. 

Dividends that are payable on Designated Preferred Stock on any Dividend Payment Date 
will be payable to holders of record of Designated Preferred Stock as they appear on the stock 
register of the Issuer on the applicable record date, which shall be the 15th calendar day 
immediately preceding such Dividend Payment Date or such other record date fixed by the 
Board of Directors or any duly authorized committee of the Board of Directors that is not more 
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a "Dividend Record 
w7). Any such day that is a Dividend Record Date shall be a Dividend Record Date whether 
or not such day is a Business Day. 

I-Iolders of Designated Preferred Stock shall not be entitled to any dividends, whether 
payable in cash, securities or other property, other than dividends (if any) declared and payable 
on Designated Preferred Stock as specified in this Section 3 (subject to the other provisions of 
the Certificate of Designations). 

(b) Priority of Dividends. So long as any share of Designated Preferred Stock 
remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock 
or any other shares of Junior Stock (other than dividends payable solely in shares of Common 
Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity 
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly, 
purchased, redeemed or otherwise acquired for consideration by the Issuer or any of its 
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the 
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above, 
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or 
are contemporaneously declared and paid in full (or have been declared and a sum sufficient for 
the payment thereof has been set aside for the benefit of the holders of shares of Designated 
Preferred Stock on the applicable record date). The foregoing limitation shall not apply to 
(i) redemptions, purchases or other acquisitions of shares of Common Stock or other Junior 
Stock in connection with the administration of any employee benefit plan in the ordinary course 
of business and consistent with past practice; (ii) the acquisition by the Issuer or any of its 
subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of 
any other persons (other than the Issuer or any of its subsidiaries), including as trustees or 
custodians; and (iii) the exchange or conversion of Junior Stock for or into other Junior Stock or 
of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation 
amount) or Junior Stock, in each case, solely to the extent required pursuant to binding 
contractual agreements entered into prior to the Signing Date or any subsequent agreement for 
the accelerated exercise, settlement or exchange thereof for Common Stock. 



When dividends are not paid (or declared and a sum sufficient for payment thereof set 
aside for the benefit of the holders thereof on the applicable record date) on any Dividend 
Payment Date (or, in the case of Parity Stock having dividend payment dates different from the 
Dividend Payment Dates, on a dividend payment date falling withm a Dividend Period related to 
such Dividend Payment Date) in full upon Designated Preferred Stock and any shares of Parity 
Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock and 
payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend 
payment dates different from the Dividend Payment Dates, on a dividend payment date falling 
within the Dividend Period related to such Dividend Payment Date) shall be declared pro rata so 
that the respective amounts of such dividends declared shall bear the same ratio to each other as 
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock 
(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all 
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having 
dividend payment dates different from the Dividend Payment Dates, on a dividend payment date 
falling within the Dividend Period related to such Dividend Payment Date) (subject to their 
having been declared by the Board of Directors or a duly authorized committee of the Board of 
Directors out of legally available funds and including, in the case of Parity Stock that bears 
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Board of 
Directors or a duly authorized committee of the Board of Directors determines not to pay any 
dividend or a f d l  dividend on a Dividend Payment Date, the Issuer will provide written notice to 
the holders of Designated Preferred Stock prior to such Dividend Payment Date. 

Subject to the foregoing, and not otherwise, such dividends (payable in cash, securities or 
other property) as may be determined by the Board of Directors or any duly authorized 
committee of the Board of Directors may be declared and paid on any securities, including 
Common Stock and other Junior Stock, from time to time out of any funds legally available for 
such payment, and holders of Designated Preferred Stock shall not be entitled to participate in 
any such dividends. 

Section 4. Liquidation Ri&ts. 

(a) Voluntary or Involuntary Liquidation. In the event of any liquidation, 
dissolution or winding up of the affairs of the Issuer, whether voluntary or involuntary, holders 
of Designated Preferred Stock shall be entitled to receive for each share of Designated Preferred 
Stock, out of the assets of the Issuer or proceeds thereof (whether capital or surplus) available for 
distribution to stockholders of the Issuer, subject to the rights of any creditors of the Issuer, 
before any distribution of such assets or proceeds is made to or set aside for the holders of 
Common Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as 
to such distribution, payment in full in an amount equal to the sum of (i) the Liquidation Amount 
per share and (ii) the amount of any accrued and unpaid dividends (including, if applicable as 
provided in Section 3(a) above, dividends on such amount), whether or not declared, to the date 
of payment (such amounts collectively, the "Liquidation Preference"). 

(b) Partial Payment. If in any distribution described in Section 4(a) above the 
assets of the Issuer or proceeds thereof are not sufficient to pay in full the amounts payable with 
respect to all outstanding shares of Designated Preferred Stock and the corresponding amounts 
payable with respect of any other stock of the Issuer ranking equally with Designated Preferred 



Stock as to such distribution, holders of Designated Preferred Stock and the holders of such other 
stock shall share ratably in any such distribution in proportion to the full respective distributions 
to which they are entitled. 

(c) Residual Distributions. If the Liquidation Preference has been paid in full 
to all holders of Designated Preferred Stock and the corresponding amounts payable with respect 
of any other stock of the Issuer ranking equally with Designated Preferred Stock as to such 
distribution has been paid in full, the holders of other stock of the Issuer shall be entitled to 
receive all remaining assets of the Issuer (or proceeds thereof) according to their respective rights 
and preferences. 

(d) Merger, Consolidation and Sale of Assets Not Liquidation. For purposes 
of this Section 4, the merger or consolidation of the Issuer with any other corporation or other 
entity, including a merger or consolidation in which the holders of Designated Preferred Stock 
receive cash, securities or other property for their shares, or the sale, lease or exchange (for cash, 
securities or other property) of all or substantially all of the assets of the Issuer, shall not 
constitute a liquidation, dissolution or winding up of the Issuer. 

Section 5. Redemption. 

(a) Optional Redemption. Except as provided below, the Designated 
Preferred Stock may not be redeemed prior to the first Dividend Payment Date falling on or after 
the third anniversary of the Original Issue Date. On or after the first Dividend Payment Date 
falling on or after the third anniversary of the Original Issue Date, the Issuer, at its option, 
subject to the approval of the Appropriate Federal Banking Agency, may redeem, in whole or in 
part, at any time and from time to time, out of funds legally available therefor, the shares of 
Designated Preferred Stock at the time outstanding, upon notice given as provided in Section 
5(c) below, at a redemption price equal to the sum of (i) the Liquidation Amount per share and 
(ii) except as otherwise provided below, any accrued and unpaid dividends (including, if 
applicable as provided in Section 3(a) above, dividends on such amount) (regardless of whether 
any dividends are actually declared) to, but excluding, the date fixed for redemption. 

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling on or 
after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the 
approval of the Appropriate Federal Banking Agency, may redeem, in whole or in part, at any 
time and from time to time, the shares of Designated Preferred Stock at the time outstanding, 
upon notice given as provided in Section 5(c) below, at a redemption price equal to the sum of (i) 
the Liquidation Amount per share and (ii) except as otherwise provided below, any accrued and 
unpaid dividends (including, if applicable as provided in Section 3(a) above, dividends on such 
amount) (regardless of whether any dividends are actually declared) to, but excluding, the date 
fixed for redemption; provided that (x) the Issuer (or any successor by Business Combination) 
has received aggregate gross proceeds of not less than the Minimum Amount (plus the 
"Minimum Amount" as defined in the relevant certificate of designations for each other 
outstanding series of preferred stock of such successor that was originally issued to the United 
States Department of the Treasury (the "Successor Preferred Stock") in connection with the 
Troubled Asset Relief Program Capital Purchase Program) from one or more Qualified Equity 
Offerings (including Qualified Equity Offerings of such successor), and (y) the aggregate 



redemption price of the Designated Preferred Stock (and any Successor Preferred Stock) 
redeemed pursuant to this paragraph may not exceed the aggregate net cash proceeds received by 
the Issuer (or any successor by Business Combination) from such Qualified Equity Offerings 
(including Qualified Equity Offerings of such successor). 

The redemption price for any shares of Designated Preferred Stock shall be payable on 
the redemption date to the holder of such shares against surrender of the certificate(s1 evidencing 
such shares to the Issuer or its agent. Any declared but unpaid dividends payable on a 
redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period shall 
not be paid to the holder entitled to receive the redemption price on the redemption date, but 
rather shall be paid to the holder of record of the redeemed shares on such Dividend Record Date 
relating to the Dividend Payment Date as provided in Section 3 above. 

(b) No Sinking Fund. The Designated Preferred Stock will not be subject to 
any mandatory redemption, sinking fund or other similar provisions. Holders of Designated 
Preferred Stock will have no right to require redemption or repurchase of any shares of 
Designated Preferred Stock. 

(c) Notice of Redemption. Notice of every redemption of shares of 
Designated Preferred Stock shall be given by first class mail, postage prepaid, addressed to the 
holders of record of the shares to be redeemed at their respective last addresses appearing on the 
books of the Issuer. Such mailing shall be at least 30 days and not more than 60 days before the 
date fixed for redemption. Any notice mailed as provided in this Subsection shall be 
conclusively presumed to have been duly given, whether or not the holder receives such notice, 
but failure duly to give such notice by mail, or any defect in such notice or in the mailing thereof, 
to any holder of shares of Designated Preferred Stock designated for redemption shall not affect 
the validity of the proceedings for the redemption of any other shares of Designated Preferred 
Stock. Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in 
book-entry form through The Depository Trust Company or any other similar facility, notice of 
redemption may be given to the holders of Designated Preferred Stock at such time and in any 
manner permitted by such facility. Each notice of redemption given to a holder shall state: 
(1) the redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed 
and, if less than all the shares held by such holder are to be redeemed, the number of such shares 
to be redeemed from such holder; (3) the redemption price; and (4) the place or places where 
certificates for such shares are to be surrendered for payment of the redemption price. 

(d) Partial Redemption. In case of any redemption of part of the shares of 
Designated Preferred Stock at the time outstanding, the shares to be redeemed shall be selected 
either pro rata or in such other manner as the Board of Directors or a duly authorized committee 
thereof may determine to be fair and equitable. Subject to the provisions hereof, the Board of 
Directors or a duly authorized committee thereof shall have full power and authority to prescribe 
the terms and conditions upon which shares of Designated Preferred Stock shall be redeemed 
from time to time. If fewer than all the shares represented by any certificate are redeemed, a new 
certificate shall be issued representing the unredeemed shares without charge to the holder 
thereof. 



(e) Effectiveness of Redemption. If notice of redemption has been duly given 
and if on or before the redemption date specified in the notice all funds necessary for the 
redemption have been deposited by the Issuer, in trust for the pro rata benefit of the holders of 
the shares called for redemption, with a bank or trust company doing business in the Borough of 
Manhattan, The City of New York, and having a capital and surplus of at least $500 million and 
selected by the Board of Directors, so as to be and continue to be available solely therefor, then, 
notwithstanding that any certificate for any share so called for redemption has not been 
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on 
all shares so called for redemption, all shares so called for redemption shall no longer be deemed 
outstanding and all rights with respect to such shares shall forthwith on such redemption date 
cease and terminate, except only the right of the holders thereof to receive the amount payable on 
such redemption from such bank or trust company, without interest. Any funds unclaimed at the 
end of three years from the redemption date shall, to the extent permitted by law, be released to 
the Issuer, after which time the holders of the shares so called for redemption shall look only to 
the Issuer for payment of the redemption price of such shares. 

( f )  Status of Redeemed Shares. Shares of Designated Preferred Stock that are 
redeemed, repurchased or otherwise acquired by the Issuer shall revert to authorized but unissued 
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock 
may be reissued only as shares of any series of Preferred Stock other than Designated Preferred 
Stock). 

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no 
right to exchange or convert such shares into any other securities. 

Section 7. Voting Rights. 

(a) General. The holders of Designated Preferred Stock shall not have any 
voting rights except as set forth below or as otherwise from time to time required by law. 

(b) Preferred Stock Directors. Whenever, at any time or times, dividends 
payable on the shares of Designated Preferred Stock have not been paid for an aggregate of six 
quarterly Dividend Periods or more, whether or not consecutive, the authorized number of 
directors of the Issuer shall automatically be increased by two and the holders of the Designated 
Preferred Stock shall have the right, with holders of shares of any one or more other classes or 
series of Voting Parity Stock outstanding at the time, voting together as a class, to elect two 
directors (hereinafter the "Preferred Directors" and each a "Preferred Director") to fill such 
newly created directorships at the Issuer's next annual meeting of stockholders (or at a special 
meeting called for that purpose prior to such next annual meeting) and at each subsequent annual 
meeting of stockholders until all accrued and unpaid dividends for all past Dividend Periods, 
including the latest completed Dividend Period (including, if applicable as provided in Section 
3(a) above, dividends on such amount), on all outstanding shares of Designated Preferred Stock 
have been declared and paid in full at which time such right shall terminate with respect to the 
Designated Preferred Stock, except as herein or by law expressly provided, subject to revesting 
in the event of each and every subsequent default of the character above mentioned; provided 
that it shall be a qualification for election for any Preferred Director that the election of such 
Preferred Director shall not cause the Issuer to violate any corporate governance requirements of 



any securities exchange or other trading facility on which securities of the Issuer may then be 
listed or traded that listed or traded companies must have a majority of independent directors. 
Upon any termination of the right of the holders of shares of Designated Preferred Stock and 
Voting Parity Stock as a class to vote for directors as provided above, the Preferred Directors 
shall cease to be qualified as directors, the term of office of all Preferred Directors then in office 
shall terminate immediately and the authorized number of directors shall be reduced by the 
number of Preferred Directors elected pursuant hereto. Any Preferred Director may be removed 
at any time, with or without cause, and any vacancy created thereby may be filled, only by the 
affirmative vote of the holders a majority of the shares of Designated Preferred Stock at the time 
outstanding voting separately as a class together with the holders of shares of Voting Parity 
Stock, to the extent the voting rights of such holders described above are then exercisable. If the 
office of any Preferred Director becomes vacant for any reason other than removal from office as 
aforesaid, the remaining Preferred Director may choose a successor who shall hold office for the 
unexpired term in respect of which such vacancy occurred. 

(c) Class Voting Rights as to Particular Matters. So long as any shares of 
Designated Preferred Stock are outstanding, in addition to any other vote or consent of 
stockholders required by law or by the Charter, the vote or consent of the holders of at least 66 
213% of the shares of Designated Preferred Stock at the time outstanding, voting as a separate 
class, given in person or by proxy, either in writing without a meeting or by vote at any meeting 
called for the purpose, shall be necessary for effecting or validating: 

(i) Authorization of Senior Stock. Any amendment or alteration of 
the Certificate of Designations for the Designated Preferred Stock or the Charter to 
authorize or create or increase the authorized amount of, or any issuance of, any shares 
of, or any securities convertible into or exchangeable or exercisable for shares of, any 
class or series of capital stock of the Issuer ranking senior to Designated Preferred Stock 
with respect to either or both the payment of dividends andlor the distribution of assets on 
any liquidation, dissolution or winding up of the Issuer; 

(ii) Amendment of Desimated Preferred Stock. Any amendment, 
alteration or repeal of any provision of the Certificate of Designations for the Designated 
Preferred Stock or the Charter (including, unless no vote on such merger or consolidation 
is required by Section 7(c)(iii) below, any amendment, alteration or repeal by means of a 
merger, consolidation or otherwise) so as to adversely affect the rights, preferences, 
privileges or voting powers of the Designated Preferred Stock; or 

(i i i) Share Exchanges, Reclassifications, Mergers and Consolidations. 
Any consummation of a binding share exchange or reclassification involving the 
Designated Preferred Stock, or of a merger or consolidation of the Issuer with another 
corporation or other entity, unless in each case (x) the shares of Designated Preferred 
Stock remain outstanding or, in the case of any such merger or consolidation with respect 
to which the Issuer is not the surviving or resulting entity, are converted into or 
exchanged for preference securities of the surviving or resulting entity or its ultimate 
parent, and (y) such shares remaining outstanding or such preference securities, as the 
case may be, have such rights, preferences, privileges and voting powers, and limitations 
and restrictions thereof, taken as a whole, as are not materially less favorable to the 



holders thereof than the rights, preferences, privileges and voting powers, and limitations 
and restrictions thereof, of Designated Preferred Stock immediately prior to such 
consummation, taken as a whole; 

provided, however, that for all purposes of this Section 7(c), any increase in the amount of the 
authorized Preferred Stock, including any increase in the authorized amount of Designated 
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other 
persons prior to the Signing Date, or the creation and issuance, or an increase in the authorized or 
issued amount, whether pursuant to preemptive or similar rights or otherwise, of any other series 
of Preferred Stock, or any securities convertible into or exchangeable or exercisable for any other 
series of Preferred Stock, ranking equally with and/or junior to Designated Preferred Stock with 
respect to the payment of dividends (whether such dividends are cumulative or non-cumulative) 
and the distribution of assets upon liquidation, dissolution or winding up of the Issuer will not be 
deemed to adversely affect the rights, preferences, privileges or voting powers, and shall not 
require the affirmative vote or consent of, the holders of outstanding shares of the Designated 
Preferred Stock. 

(d) Changes after Provision for Redemption. No vote or consent of the 
holders of Designated Preferred Stock shall be required pursuant to Section 7(c) above if, at or 
prior to the time when any such vote or consent would otherwise be required pursuant to such 
Section, all outstanding shares of the Designated Preferred Stock shall have been redeemed, or 
shall have been called for redemption upon proper notice and sufficient hnds shall have been 
deposited in trust for such redemption, in each case pursuant to Section 5 above. 

(e) Procedures for Voting and Consents. The rules and procedures for calling 
and conducting any meeting of the holders of Designated Preferred Stock (including, without 
limitation, the fixing of a record date in connection therewith), the solicitation and use of proxies 
at such a meeting, the obtaining of written consents and any other aspect or matter with regard to 
such a meeting or such consents shall be governed by any rules of the Board of Directors or any 
duly authorized committee of the Board of Directors, in its discretion, may adopt from time to 
time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws, 
and applicable law and the rules of any national securities exchange or other trading facility on 
which Designated Preferred Stock is listed or traded at the time. 

Section 8. Record Holders. To the fullest extent permitted by applicable law, the 
Issuer and the transfer agent for Designated Preferred Stock may deem and treat the record 
holder of any share of Designated Preferred Stock as the true and lawful owner thereof for all 
purposes, and neither the Issuer nor such transfer agent shall be affected by any notice to the 
contrary. 

Section 9. Notices. All notices or communications in respect of Designated 
Preferred Stock shall be sufficiently given if given in writing and delivered in person or by first 
class mail, postage prepaid, or if given in such other manner as may be permitted in this 
Certificate of Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the 
foregoing, if shares of Designated Preferred Stock are issued in book-entry form through The 
Depository Trust Company or any similar facility, such notices may be given to the holders of 
Designated Preferred Stock in any manner permitted by such facility. 



Section 10. No Preemptive Ri&ts. No share of Designated Preferred Stock shall have 
any rights of preemption whatsoever as to any securities of the Issuer, or any warrants, rights or 
options issued or granted with respect thereto, regardless of how such securities, or such 
warrants, rights or options, may be designated, issued or granted. 

Section 1 1. Replacement Certificates. The Issuer shall replace any mutilated 
certificate at the holder's expense upon surrender of that certificate to the Issuer. The Issuer 
shall replace certificates that become destroyed, stolen or lost at the holder's expense upon 
delivery to the Issuer of reasonably satisfactory evidence that the certificate has been destroyed, 
stolen or lost, together with any indemnity that may be reasonably required by the Issuer. 

Section 12. Other Rihts.  The shares of Designated Preferred Stock shall not have 
any rights, preferences, privileges or voting powers or relative, participating, optional or other 
special rights, or qualifications, limitations or restrictions thereof, other than as set forth herein or 
in the Charter or as provided by applicable law. 
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ANNEX B 

FORM OF [CERTIFICATE OF DESIGNATIONS] 

FIXED RATE CUMULATIVE PERPETUAL PREFERRED STOCK, SERIES [m] 

[Insert name of Issuer], a [corporation/bank/banking association] organized and existing 
under the laws of the [Insert jurisdiction of organization] (the "Issuer"), in accordance with the 
provisions of Section[s] [m] of the [Insert applicable statute] thereof, does hereby certify: 

The board of directors of the Issuer (the "Board of Directors") or an applicable committee 
of the Board of Directors, in accordance with the [[certificate of incorporation/articles of 
association] and bylaws] of the Issuer and applicable law, adopted the following resolution on [m] 
creating a series of [m] shares of Preferred Stock of the Issuer designated as "Fixed Rate 
Cumulative Perpetual Preferred Stock, Series [my. 

RESOLVED, that pursuant to the provisions of the [[certificate of incorporation/articles 
of association] and the bylaws] of the Issuer and applicable law, a series of Preferred Stock, par 
value $[m] per share, of the Issuer be and hereby is created, and that the designation and number 
of shares of such series, and the voting and other powers, preferences and relative, participating, 
optional or other rights, and the qualifications, limitations and restrictions thereof, of the shares 
of such series, are as follows: 

Part 1. Designation and Number of Shares. There is hereby created out of the authorized 
and unissued shares of preferred stock of the Issuer a series of preferred stock designated as the 
"Fixed Rate Cumulative Perpetual Preferred Stock, Series [a]" (the "Desimated Preferred 
Stock"). The authorized number of shares of Designated Preferred Stock shall be [m]. 

Part 2. Standard Provisions. The Standard Provisions contained in Schedule A attached 
hereto are incorporated herein by reference in their entirety and shall be deemed to be a part of 
this [Certificate of Designations] to the same extent as if such provisions had been set forth in 
full herein. 

Part 3. Definitions. The following terms are used in this [Certificate of Designations] 
(including the Standard Provisions in Schedule A hereto) as defined below: 

(a) "Common Stock" means the common stock, par value $1.1 per share, of 
the Issuer. 

(b) "Dividend Payment Date" means February 15, May 15, August 15 and 
November 15 of each year. 



(c) "Junior Stock" means the Common Stock, [Insert titles of any existing 
Junior Stock] and any other class or series of stock of the Issuer the terms of which expressly 
provide that it ranks junior to Designated Preferred Stock as to dividend rights and/or as to rights 
on liquidation, dissolution or winding up of the Issuer. 

(d) "Liquidation Amount" means $[1,00011 per share of Designated Preferred 
Stock. 

(e) "Minimum Amount" means $[Insert $ amount equal to 25% of the 
aggregate value of the Designated Preferred Stock issued on the Original Issue Date]. 

(f) "Parity Stock" means any class or series of stock of the Issuer (other than 
Designated Preferred Stock) the terms of which do not expressly provide that such class or series 
will rank senior or junior to Designated Preferred Stock as to dividend rights and/or as to rights 
on liquidation, dissolution or winding up of the Issuer (in each case without regard to whether 
dividends accrue cumulatively or non-cumulatively). Without limiting the foregoing, Parity 
Stock shall include the Issuer's UST Preferred Stock [and] [Insert title(s) of any other classes 
or series of Parity Stock]. 

(g) "Siming Date" means [Insert date of applicable securities purchase 
agreement]. 

Q "UST Preferred Stock" means the Issuer's Fixed Rate Cumulative 
Perpetual Preferred Stock, Series [a]. 

Part 4. Certain Voting Matters. [To be inserted if the Charter provides for voting in 
proportion to liquidation preferences: Whether the vote or consent of the holders of a 
plurality, majority or other portion of the shares of Designated Preferred Stock and any Voting 
Parity Stock has been cast or given on any matter on which the holders of shares of Designated 
Preferred Stock are entitled to vote shall be determined by the Issuer by reference to the specified 
liquidation amount of the shares voted or covered by the consent as if the Issuer were liquidated 
on the record date for such vote or consent, if any, or, in the absence of a record date, on the date 
for such vote or consent. For purposes of determining the voting rights of the holders of 
Designated Preferred Stock under Section 7 of the Standard Provisions forming part of this 
[Certificate of Designations], each holder will be entitled to one vote for each $1,000 of 
liquidation preference to which such holder's shares are entitled.] [To be inserted if the 
Charter does not provide for voting in proportion to liquidation preferences: Holders of 
shares of Designated Preferred Stock will be entitled to one vote for each such share on any 
matter on which holders of Designated Preferred Stock are entitled to vote, including any action 
by written consent.] 

If Issuer desires to issue shares with a higher dollar amount liquidation preference, liquidation 
preference references will be modified accordingly. In such case (in accordance with Section 4.6 
of the Securities Purchase Agreement), the issuer will be required to enter into a deposit 
agreement. 
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IN WITNESS WHEREOF, [Insert name of Issuer] has caused this [Certificate of 
Designations] to be signed by [a], its [a], this [a] day of [a]. 

[Insert name of Issuer] 

By: 
Name: 
Title: 



Schedule A 

STANDARD PROVISIONS 

Section 1. General Matters. Each share of Designated Preferred Stock shall be 
identical in all respects to every other share of Designated Preferred Stock. The Designated 
Preferred Stock shall be perpetual, subject to the provisions of Section 5 of these Standard 
Provisions that form a part of the Certificate of Designations. The Designated Preferred Stock 
shall rank equally with Parity Stock and shall rank senior to Junior Stock with respect to the 
payment of dividends and the distribution of assets in the event of any dissolution, liquidation or 
winding up of the Issuer. 

Section 2. Standard Definitions. As used herein with respect to Designated Preferred 
Stock: 

(a) "Appropriate Federal bank in^ A~encv" means the "appropriate Federal 
banking agency" with respect to the Issuer as defined in Section 3(q) of the Federal Deposit 
Insurance Act (12 U.S.C. Section 1813(q)), or any successor provision. 

(b) "Business Combination" means a merger, consolidation, statutory share 
exchange or similar transaction that requires the approval of the Issuer's stockholders. 

(c) "Business Dayy' means any day except Saturday, Sunday and any day on 
which banking institutions in the State of New York generally are authorized or required by law 
or other governmental actions to close. 

(d) "Bylaws" means the bylaws of the Issuer, as they may be amended from 
time to time. 

(e) "Certificate of Desimations" means the Certificate of Designations or 
comparable instrument relating to the Designated Preferred Stock, of which these Standard 
Provisions form a part, as it may be amended from time to time. 

(f) "Charter"means the Issuer's certificate or articles of incorporation, 
articles of association, or similar organizational document. 

(g) "Dividend Period" has the meaning set forth in Section 3(a). 

(h) "Dividend Record Date" has the meaning set forth in Section 3(a). 

(i) "Liquidation Preference" has the meaning set forth in Section 4(a). 

('j) "Original Issue Date" means the date on which shares of Designated 
Preferred Stock are first issued. 

(k) "Preferred Director" has the meaning set forth in Section 7(b). 



(1) "Preferred Stock" means any and all series of preferred stock of the Issuer, 
including the Designated Preferred Stock. 

(m> "Qualified Equity Offering" means the sale and issuance for cash by the 
Issuer to persons other than the Issuer or any of its subsidiaries after the Original Issue Date of 
shares of perpetual Preferred Stock, Common Stock or any combination of such stock, that, in 
each case, qualify as and may be included in Tier 1 capital of the Issuer at the time of issuance 
under the applicable risk-based capital guidelines of the Issuer's Appropriate Federal Banking 
Agency (other than any such sales and issuances made pursuant to agreements or arrangements 
entered into, or pursuant to financing plans which were publicly announced, on or prior to 
November 17,2008). 

(n) "Standard Provisions" mean these Standard Provisions that form a part of 
the Certificate of Designations relating to the Designated Preferred Stock. 

(0) "Successor Preferred Stock" has the meaning set forth in Section 5(a). 

(p) ''Voting Parity Stock" means, with regard to any matter as to which the 
holders of Designated Preferred Stock are entitled to vote as specified in Sections 7(a) and 7(b) 
of these Standard Provisions that form a part of the Certificate of Designations, any and all series 
of Parity Stock upon which like voting rights have been conferred and are exercisable with 
respect to such matter. 

Section 3. Dividends. 

(a) &e. Holders of Designated Preferred Stock shall be entitled to receive, 
on each share of Designated Preferred Stock if, as and when declared by the Board of Directors 
or any duly authorized committee of the Board of Directors, but only out of assets legally 
available therefor, cumulative cash dividends with respect to each Dividend Period (as defined 
below) at a per annum rate of 9.0% on (i) the Liquidation Amount per share of Designated 
Preferred Stock and (ii) the amount of accrued and unpaid dividends for any prior Dividend 
Period on such share of Designated Preferred Stock, if any. Such dividends shall begin to accrue 
and be cumulative from the Original Issue Date, shall compound on each subsequent Dividend 
Payment Date (&, no dividends shall accrue on other dividends unless and until the first 
Dividend Payment Date for such other dividends has passed without such other dividends having 
been paid on such date) and shall be payable quarterly in arrears on each Dividend Payment 
Date, commencing with the first such Dividend Payment Date to occur at least 20 calendar days 
after the Original Issue Date. In the event that any Dividend Payment Date would otherwise fall 
on a day that is not a Business Day, the dividend payment due on that date will be postponed to 
the next day that is a Business Day and no additional dividends will accrue as a result of that 
postponement. The period from and including any Dividend Payment Date to, but excluding, the 
next Dividend Payment Date is a "Dividend Period", provided that the initial Dividend Period 
shall be the period fiom and including the Original Issue Date to, but excluding, the next 
Dividend Payment Date. 

Dividends that are payable on Designated Preferred Stock in respect of any 
Dividend Period shall be computed on the basis of a 360-day year consisting of twelve 30-day 



months. The amount of dividends payable on Designated Preferred Stock on any date prior to 
the end of a Dividend Period, and for the initial Dividend Period, shall be computed on the basis 
of a 360-day year consisting of twelve 30-day months, and actual days elapsed over a 30-day 
month. 

Dividends that are payable on Designated Preferred Stock on any Dividend 
Payment Date will be payable to holders of record of Designated Preferred Stock as they appear 
on the stock register of the Issuer on the applicable record date, which shall be the 15th calendar 
day immediately preceding such Dividend Payment Date or such other record date fixed by the 
Board of Directors or any duly authorized committee of the Board of Directors that is not more 
than 60 nor less than 10 days prior to such Dividend Payment Date (each, a "Dividend Record 
My). Any such day that is a Dividend Record Date shall be a Dividend Record Date whether 
or not such day is a Business Day. 

Holders of Designated Preferred Stock shall not be entitled to any dividends, 
whether payable in cash, securities or other property, other than dividends (if any) declared and 
payable on Designated Preferred Stock as specified in this Section 3 (subject to the other 
provisions of the Certificate of Designations). 

(b) Priority of Dividends. So long as any share of Designated Preferred Stock 
remains outstanding, no dividend or distribution shall be declared or paid on the Common Stock 
or any other shares of Junior Stock (other than dividends payable solely in shares of Common 
Stock) or Parity Stock, subject to the immediately following paragraph in the case of Parity 
Stock, and no Common Stock, Junior Stock or Parity Stock shall be, directly or indirectly, 
purchased, redeemed or otherwise acquired for consideration by the Issuer or any of its 
subsidiaries unless all accrued and unpaid dividends for all past Dividend Periods, including the 
latest completed Dividend Period (including, if applicable as provided in Section 3(a) above, 
dividends on such amount), on all outstanding shares of Designated Preferred Stock have been or 
are contemporaneously declared and paid in full (or have been declared and a sum sufficient for 
the payment thereof has been set aside for the benefit of the holders of shares of Designated 
Preferred Stock on the applicable record date). The foregoing limitation shall not apply to 
(i) redemptions, purchases or other acquisitions of shares of Common Stock or other Junior 
Stock in connection with the administration of any employee benefit plan in the ordinary course 
of business and consistent with past practice; (ii) the acquisition by the Issuer or any of its 
subsidiaries of record ownership in Junior Stock or Parity Stock for the beneficial ownership of 
any other persons (other than the Issuer or any of its subsidiaries), including as trustees or 
custodians; and (iii) the exchange or conversion of Junior Stock for or into other Junior Stock or 
of Parity Stock for or into other Parity Stock (with the same or lesser aggregate liquidation 
amount) or Junior Stock, in each case, solely to the extent required pursuant to binding 
contractual agreements entered into prior to the Signing Date or any subsequent agreement for 
the accelerated exercise, settlement or exchange thereof for Common Stock. 

When dividends are not paid (or declared and a sum sufficient for payment 
thereof set aside for the benefit of the holders thereof on the applicable record date) on any 
Dividend Payment Date (or, in the case of Parity Stock having dividend payment dates different 
fiom the Dividend Payment Dates, on a dividend payment date falling within a Dividend Period 
related to such Dividend Payment Date) in full upon Designated Preferred Stock and any shares 



of Parity Stock, all dividends declared on Designated Preferred Stock and all such Parity Stock 
and payable on such Dividend Payment Date (or, in the case of Parity Stock having dividend 
payment dates different from the Dividend Payment Dates, on a dividend payment date falling 
within the Dividend Period related to such Dividend Payment Date) shall be declared pro rata so 
that the respective amounts of such dividends declared shall bear the same ratio to each other as 
all accrued and unpaid dividends per share on the shares of Designated Preferred Stock 
(including, if applicable as provided in Section 3(a) above, dividends on such amount) and all 
Parity Stock payable on such Dividend Payment Date (or, in the case of Parity Stock having 
dividend payment dates different from the Dividend Payment Dates, on a dividend payment date 
falling within the Dividend Period related to such Dividend Payment Date) (subject to their 
having been declared by the Board of Directors or a duly authorized committee of the Board of 
Directors out of legally available funds and including, in the case of Parity Stock that bears 
cumulative dividends, all accrued but unpaid dividends) bear to each other. If the Board of 
Directors or a duly authorized committee of the Board of Directors determines not to pay any 
dividend or a full dividend on a Dividend Payment Date, the Issuer will provide written notice to 
the holders of Designated Preferred Stock prior to such Dividend Payment Date. 

Subject to the foregoing, and not otherwise, such dividends (payable in cash, 
securities or other property) as may be determined by the Board of Directors or any duly 
authorized committee of the Board of Directors may be declared and paid on any securities, 
including Common Stock and other Junior Stock, from time to time out of any funds legally 
available for such payment, and holders of Designated Preferred Stock shall not be entitled to 
participate in any such dividends. 

Section 4. Liquidation Rights. 

(a) Voluntary or Involuntary Liquidation. In the event of any liquidation, 
dissolution or winding up of the affairs of the Issuer, whether voluntary or involuntary, holders 
of Designated Preferred Stock shall be entitled to receive for each share of Designated Preferred 
Stock, out of the assets of the Issuer or proceeds thereof (whether capital or surplus) available for 
distribution to stockholders of the Issuer, subject to the rights of any creditors of the Issuer, 
before any distribution of such assets or proceeds is made to or set aside for the holders of 
Common Stock and any other stock of the Issuer ranking junior to Designated Preferred Stock as 
to such distribution, payment in full in an amount equal to the sum of (i) the Liquidation Amount 
per share and (ii) the amount of any accrued and unpaid dividends (including, if applicable as 
provided in Section 3(a) above, dividends on such amount), whether or not declared, to the date 
of payment (such amounts collectively, the "Liquidation Preference"). 

(b) Partial Payment. If in any distribution described in Section 4(a) above the 
assets of the Issuer or proceeds thereof are not sufficient to pay in full the amounts payable with 
respect to all outstanding shares of Designated Preferred Stock and the corresponding amounts 
payable with respect of any other stock of the Issuer ranking equally with Designated Preferred 
Stock as to such distribution, holders of Designated Preferred Stock and the holders of such other 
stock shall share ratably in any such distribution in proportion to the full respective distributions 
to which they are entitled. 



(c) Residual Distributions. If the Liquidation Preference has been paid in full 
to all holders of Designated Preferred Stock and the corresponding amounts payable with respect 
of any other stock of the Issuer ranking equally with Designated Preferred Stock as to such 
distribution has been paid in full, the holders of other stock of the Issuer shall be entitled to 
receive all remaining assets of the Issuer (or proceeds thereof) according to their respective rights 
and preferences. 

(d) Merger, Consolidation and Sale of Assets Not Liquidation. For purposes 
of this Section 4, the merger or consolidation of the Issuer with any other corporation or other 
entity, including a merger or consolidation in which the holders of Designated Preferred Stock 
receive cash, securities or other property for their shares, or the sale, lease or exchange (for cash, 
securities or other property) of all or substantially all of the assets of the Issuer, shall not 
constitute a liquidation, dissolution or winding up of the Issuer. 

Section 5. Redemption. 

(a) Optional Redemption. Except as provided below, the Designated 
Preferred Stock may not be redeemed prior to the later of (i) first Dividend Payment Date falling 
on or after the third anniversary of the Original Issue Date; and (ii) the date on which all 
outstanding shares of UST Preferred Stock have been redeemed, repurchased or otherwise 
acquired by the Issuer. On or after the first Dividend Payment Date falling on or after the third 
anniversary of the Original Issue Date, the Issuer, at its option, subject to the approval of the 
Appropriate Federal Banking Agency, may redeem, in whole or in part, at any time and from 
time to time, out of funds legally available therefor, the shares of Designated Preferred Stock at 
the time outstanding, upon notice given as provided in Section 5(c) below, at a redemption price 
equal to the sum of (i) the Liquidation Amount per share and (ii) except as otherwise provided 
below, any accrued and unpaid dividends (including, if applicable as provided in Section 3(a) 
above, dividends on such amount) (regardless of whether any dividends are actually declared) to, 
but excluding, the date fixed for redemption. 

Notwithstanding the foregoing, prior to the first Dividend Payment Date falling 
on or after the third anniversary of the Original Issue Date, the Issuer, at its option, subject to the 
approval of the Appropriate Federal Banking Agency and subject to the requirement that all 
outstanding shares of UST Preferred Stock shall previously have been redeemed, repurchased or 
otherwise acquired by the Issuer, may redeem, in whole or in part, at any time and from time to 
time, the shares of Designated Preferred Stock at the time outstanding, upon notice given as 
provided in Section 5(c) below, at a redemption price equal to the sum of (i) the Liquidation 
Amount per share and (ii) except as otherwise provided below, any accrued and unpaid 
dividends (including, if applicable as provided in Section 3(a) above, dividends on such amount) 
(regardless of whether any dividends are actually declared) to, but excluding, the date fixed for 
redemption; provided that (x) the Issuer (or any successor by Business Combination) has 
received aggregate gross proceeds of not less than the Minimum Amount (plus the "Minimum 
Amount" as defined in the relevant certificate of designations for each other outstanding series of 
preferred stock of such successor that was originally issued to the United States Department of 
the Treasury (the "Successor Preferred Stock") in connection with the Troubled Asset Relief 
Program Capital Purchase Program) from one or more Qualified Equity Offerings (including 
Qualified Equity Offerings of such successor), and (y) the aggregate redemption price of the 



Designated Preferred Stock (and any Successor Preferred Stock) redeemed pursuant to this 
paragraph may not exceed the aggregate net cash proceeds received by the Issuer (or any 
successor by Business Combination) fi-om such Qualified Equity Offerings (including Qualified 
Equity Offerings of such successor). 

The redemption price for any shares of Designated Preferred Stock shall be 
payable on the redemption date to the holder of such shares against surrender of the certificate(s) 
evidencing such shares to the Issuer or its agent. Any declared but unpaid dividends payable on 
a redemption date that occurs subsequent to the Dividend Record Date for a Dividend Period 
shall not be paid to the holder entitled to receive the redemption price on the redemption date, 
but rather shall be paid to the holder of record of the redeemed shares on such Dividend Record 
Date relating to the Dividend Payment Date as provided in Section 3 above. 

(b) No Sinlung Fund. The Designated Preferred Stock will not be subject to 
any mandatory redemption, sinking fund or other similar provisions. Holders of Designated 
Preferred Stock will have no right to require redemption or repurchase of any shares of 
Designated Preferred Stock. 

(c) Notice of Redemption. Notice of every redemption of shares of 
Designated Preferred Stock shall be given by first class mail, postage prepaid, addressed to the 
holders of record of the shares to be redeemed at their respective last addresses appearing on the 
books of the Issuer. Such mailing shall be at least 30 days and not more than 60 days before the 
date fixed for redemption. Any notice mailed as provided in this Subsection shall be 
conclusively presumed to have been duly given, whether or not the holder receives such notice, 
but failure duly to give such notice by mail, or any defect in such notice or in the mailing thereof, 
to any holder of shares of Designated Preferred Stock designated for redemption shall not affect 
the validity of the proceedings for the redemption of any other shares of Designated Preferred 
Stock. Notwithstanding the foregoing, if shares of Designated Preferred Stock are issued in 
book-entry form through The Depository Trust Company or any other similar facility, notice of 
redemption may be given to the holders of Designated Preferred Stock at such time and in any 
manner permitted by such facility. Each notice of redemption given to a holder shall state: 
(1) the redemption date; (2) the number of shares of Designated Preferred Stock to be redeemed 
and, if less than all the shares held by such holder are to be redeemed, the number of such shares 
to be redeemed from such holder; (3) the redemption price; and (4) the place or places where 
certificates for such shares are to be surrendered for payment of the redemption price. 

(d) Partial Redemption. In case of any redemption of part of the shares of 
Designated Preferred Stock at the time outstanding, the shares to be redeemed shall be selected 
either pro rata or in such other manner as the Board of Directors or a duly authorized committee 
thereof may determine to be fair and equitable. Subject to the provisions hereof, the Board of 
Directors or a duly authorized committee thereof shall have full power and authority to prescribe 
the terms and conditions upon which shares of Designated Preferred Stock shall be redeemed 
from time to time. If fewer than all the shares represented by any certificate are redeemed, a new 
certificate shall be issued representing the unredeemed shares without charge to the holder 
thereof. 



(e) Effectiveness of Redemption. If notice of redemption has been duly given 
and if on or before the redemption date specified in the notice all funds necessary for the 
redemption have been deposited by the Issuer, in trust for the pro rata benefit of the holders of 
the shares called for redemption, with a bank or trust company doing business in the Borough of 
Manhattan, The City of New York, and having a capital and surplus of at least $500 million and 
selected by the Board of Directors, so as to be and continue to be available solely therefor, then, 
notwithstanding that any certificate for any share so called for redemption has not been 
surrendered for cancellation, on and after the redemption date dividends shall cease to accrue on 
all shares so called for redemption, all shares so called for redemption shall no longer be deemed 
outstanding and all rights with respect to such shares shall forthwith on such redemption date 
cease and terminate, except only the right of the holders thereof to receive the amount payable on 
such redemption from such bank or trust company, without interest. Any funds unclaimed at the 
end of three years from the redemption date shall, to the extent permitted by law, be released to 
the Issuer, after which time the holders of the shares so called for redemption shall look only to 
the Issuer for payment of the redemption price of such shares. 

(f) Status of Redeemed Shares. Shares of Designated Preferred Stock that are 
redeemed, repurchased or otherwise acquired by the Issuer shall revert to authorized but unissued 
shares of Preferred Stock (provided that any such cancelled shares of Designated Preferred Stock 
may be reissued only as shares of any series of Preferred Stock other than Designated Preferred 
Stock). 

Section 6. Conversion. Holders of Designated Preferred Stock shares shall have no 
right to exchange or convert such shares into any other securities. 

Section 7. Voting Riats.  

(a) General. The holders of Designated Preferred Stock shall not have any 
voting rights except as set forth below or as otherwise from time to time required by law. 

(b) Preferred Stock Directors. Whenever, at any time or times, dividends 
payable on the shares of Designated Preferred Stock have not been paid for an aggregate of six 
quarterly Dividend Periods or more, whether or not consecutive, the authorized number of 
directors of the Issuer shall automatically be increased by two and the holders of the Designated 
Preferred Stock shall have the right, with holders of shares of any one or more other classes or 
series of Voting Parity Stock outstanding at the time, voting together as a class, to elect two 
directors (hereinafter the "Preferred Directors" and each a "Preferred Director") to fill such 
newly created directorships at the Issuer's next annual meeting of stockholders (or at a special 
meeting called for that purpose prior to such next annual meeting) and at each subsequent annual 
meeting of stockholders until all accrued and unpaid dividends for all past Dividend Periods, 
including the latest completed Dividend Period (including, if applicable as provided in 
Section 3(a) above, dividends on such amount), on all outstanding shares of Designated 
Preferred Stock have been declared and paid in full at which time such right shall terminate with 
respect to the Designated Preferred Stock, except as herein or by law expressly provided, subject 
to revesting in the event of each and every subsequent default of the character above mentioned; 
provided that it shall be a qualification for election for any Preferred Director that the election of 
such Preferred Director shall not cause the Issuer to violate any corporate governance 



requirements of any securities exchange or other trading facility on which securities of the Issuer 
may then be listed or traded that listed or traded companies must have a majority of independent 
directors. Upon any termination of the right of the holders of shares of Designated Preferred 
Stock and Voting Parity Stock as a class to vote for directors as provided above, the Preferred 
Directors shall cease to be qualified as directors, the term of office of all Preferred Directors then 
in office shall terminate immediately and the authorized number of directors shall be reduced by 
the number of Preferred Directors elected pursuant hereto. Any Preferred Director may be 
removed at any time, with or without cause, and any vacancy created thereby may be filled, only 
by the affirmative vote of the holders a majority of the shares of Designated Preferred Stock at 
the time outstanding voting separately as a class together with the holders of shares of Voting 
Parity Stock, to the extent the voting rights of such holders described above are then exercisable. 
If the office of any Preferred Director becomes vacant for any reason other than removal from 
office as aforesaid, the remaining Preferred Director may choose a successor who shall hold 
office for the unexpired term in respect of which such vacancy occurred. 

(c) Class Voting Ribts  as to Particular Matters. So long as any shares of 
Designated Preferred Stock are outstanding, in addition to any other vote or consent of 
stockholders required by law or by the Charter, the vote or consent of the holders of at least 
66 213% of the shares of Designated Preferred Stock at the time outstanding, voting as a separate 
class, given in person or by proxy, either in writing without a meeting or by vote at any meeting 
called for the purpose, shall be necessary for effecting or validating: 

(i) Authorization of Senior Stock. Any amendment or alteration of 
the Certificate of Designations for the Designated Preferred Stock or the Charter to 
authorize or create or increase the authorized amount of, or any issuance of, any shares 
of, or any securities convertible into or exchangeable or exercisable for shares of, any 
class or series of capital stock of the Issuer ranking senior to Designated Preferred Stock 
with respect to either or both the payment of dividends andlor the distribution of assets on 
any liquidation, dissolution or winding up of the Issuer; 

(ii) Amendment of Designated Preferred Stock. Any amendment, 
alteration or repeal of any provision of the Certificate of Designations for the Designated 
Preferred Stock or the Charter (including, unless no vote on such merger or consolidation 
is required by Section 7(c)(iii) below, any amendment, alteration or repeal by means of a 
merger, consolidation or otherwise) so as to adversely affect the rights, preferences, 
privileges or voting powers of the Designated Preferred Stock; or 

(iii) Share Exchanges, Reclassifications, Mergers and Consolidations. 
Any consummation of a binding share exchange or reclassification involving the 
Designated Preferred Stock, or of a merger or consolidation of the Issuer with another 
corporation or other entity, unless in each case (x) the shares of Designated Preferred 
Stock remain outstanding or, in the case of any such merger or consolidation with respect 
to which the Issuer is not the surviving or resulting entity, are converted into or 
exchanged for preference securities of the surviving or resulting entity or its ultimate 
parent, and (y) such shares remaining outstanding or such preference securities, as the 
case may be, have such rights, preferences, privileges and voting powers, and limitations 
and restrictions thereof, taken as a whole, as are not materially less favorable to the 



holders thereof than the rights, preferences, privileges and voting powers, and limitations 
and restrictions thereof, of Designated Preferred Stock immediately prior to such 
consummation, taken as a whole; 

provided, however, that for all purposes of this Section 7(c), any increase in the amount of the 
authorized Preferred Stock, including any increase in the authorized amount of Designated 
Preferred Stock necessary to satisfy preemptive or similar rights granted by the Issuer to other 
persons prior to the Signing Date, or the creation and issuance, or an increase in the authorized or 
issued amount, whether pursuant to preemptive or similar rights or otherwise, of any other series 
of Preferred Stock, or any securities convertible into or exchangeable or exercisable for any other 
series of Preferred Stock, ranking equally with and/or junior to Designated Preferred Stock with 
respect to the payment of dividends (whether such dividends are cumulative or non-cumulative) 
and the distribution of assets upon liquidation, dissolution or winding up of the Issuer will not be 
deemed to adversely affect the rights, preferences, privileges or voting powers, and shall not 
require the affirmative vote or consent of, the holders of outstanding shares of the Designated 
Preferred Stock. 

(d) Changes after Provision for Redemption. No vote or consent of the 
holders of Designated Preferred Stock shall be required pursuant to Section 7(c) above if, at or 
prior to the time when any such vote or consent would otherwise be required pursuant to such 
Section, all outstanding shares of the Designated Preferred Stock shall have been redeemed, or 
shall have been called for redemption upon proper notice and sufficient funds shall have been 
deposited in trust for such redemption, in each case pursuant to Section 5 above. 

(e) Procedures for Votinn and Consents. The rules and procedures for calling 
and conducting any meeting of the holders of Designated Preferred Stock (including, without 
limitation, the fixing of a record date in connection therewith), the solicitation and use of proxies 
at such a meeting, the obtaining of written consents and any other aspect or matter with regard to 
such a meeting or such consents shall be governed by any rules of the Board of Directors or any 
duly authorized committee of the Board of Directors, in its discretion, may adopt from time to 
time, which rules and procedures shall conform to the requirements of the Charter, the Bylaws, 
and applicable law and the rules of any national securities exchange or other trading facility on 
which Designated Preferred Stock is listed or traded at the time. 

Section 8. Record Holders. To the fullest extent permitted by applicable law, the 
Issuer and the transfer agent for Designated Preferred Stock may deem and treat the record 
holder of any share of Designated Preferred Stock as the true and lawful owner thereof for all 
purposes, and neither the Issuer nor such transfer agent shall be affected by any notice to the 
contrary. 

Section 9. Notices. All notices or communications in respect of Designated 
Preferred Stock shall be sufficiently given if given in writing and delivered in person or by first 
class mail, postage prepaid, or if given in such other manner as may be permitted in this 
Certificate of Designations, in the Charter or Bylaws or by applicable law. Notwithstanding the 
foregoing, if shares of Designated Preferred Stock are issued in book-entry form through The 
Depository Trust Company or any similar facility, such notices may be given to the holders of 
Designated Preferred Stock in any manner permitted by such facility. 



Section 10. No Preemptive Rights. No share of Designated Preferred Stock shall have 
any rights of preemption whatsoever as to any securities of the Issuer, or any warrants, rights or 
options issued or granted with respect thereto, regardless of how such securities, or such 
warrants, rights or options, may be designated, issued or granted. 

Section 1 1. Replacement Certificates. The Issuer shall replace any mutilated 
certificate at the holder's expense upon surrender of that certificate to the Issuer. The Issuer 
shall replace certificates that become destroyed, stolen or lost at the holder's expense upon 
delivery to the Issuer of reasonably satisfactory evidence that the certificate has been destroyed, 
stolen or lost, together with any indemnity that may be reasonably required by the Issuer. 

Section 12. Other Rights. The shares of Designated Prefen-ed Stock shall not have 
any rights, preferences, privileges or voting powers or relative, participating, optional or other 
special rights, or qualifications, limitations or restrictions thereof, other than as set forth herein or 
in the Charter or as provided by applicable law. 



In consideration for rhc. benetits I brill rrct31.e 2s a result of my zmplo>c.r's participation in the 
L'n~ted States Department of the I'reasury's T.-IRP Capital Purchase I'rogram. I hereb) 
\oluntarily xvaivs m y  claim ag:~inst the United Stares or 3111, state or territory thereof or 111! 
employer or an). of its directors. officers. emplo>t.es and agents for an? changes to my 
cumpensaliion or benefits that are required in order to comply \\ith Sect~on 1 1  1 of the Emergency 
Economic Stabilization Act of 7UO8. as amended (--EES..-1"), and rulcs. regulations. guidance or 
other requirements issued thereunder (collecti\ ely. the "EES.1 Rcstr~~~rrom").  

I ackno\~Irdge that the EES.4 Restrictions may require modification of the employment. 
compensation. bonus. incentive. severance, retention and other benefit plans. arrangements, 
policies and agreements (including so-called ',golden parachute" agreements). whether or not in 
witing. that I have with my employer or in which I participate as they relate to the period the 
L'nited States holds any equity or debt securities of my employer acquired through the TARP 
Capital Purchase Program and I hereby consent to all such modifications. I further acknowledge 
and agree that if my employer notifies me in writing that I have received payments in violation 
of the EESA Restrictions, I shall repay the aggregate amount of such payments to my employer 
no later than fifteen business days following my receipt of such notice. 

This waiver includes all claims I may have under the laws of the United States or any other 
jurisdiction related to the requirements imposed by the EESA Restrictions (including without 
limitation, any claim for any compensation or other payments or benefits I would otherwise 
receive absent the EESA Restrictions, any challenge to the process by which the EESA 
Restrictions were adopted and any tort or constitutional claim about the effect of the foregoing 
on my employment relationship) and I hereby agree that I will not at any time initiate, or cause 
or permit to be initiated on my behalf, any such claim against the United States, my employer or 
its directors, officers, employees or agents in or before any local, state, federal or other agency. 
court or body. 

In witness whereof, I execute this waiver on my own behalf. thereby communicating my 
acceptance and acknowledgement to the prov~sions herein. 

-- - 
Name: 
Tide: 
Date: 



FOR31 OF OPINION 

(a )  I.hs Co~npan! has bsrn dul? incorporated and is ra11dly r 'w~ttng 9s a corporation 
in sood standmg under the l;t\\s of the state of its incorpor3tion. 

(b) The Preferred Shares h a ~ e  been duly and \alidly authorized. and. \$hen issued and 
deli\ wed pursuant to the Agreement. thc Prefcrred Shares \ \ ~ 1 1  be dul! and .i.alidl> issued and 
f~l l l j  paid dnd non-assessable. will not be issued in \ iolation of any preemptrLe rights. and \till 
rank prrrr ycrss~c with or senior to 211 other series or classes of Prefened Stock issued on the 
Closing Date tvith respect to the pa>ment of dividends and the disrr~bution of assets in the e\.ent: 
of any dissolution, liquidation or winding up of tho Company. 

(c) The Warrant has been duly authorized and, when executed and drlit ered as 
contemplated by the Agreement, will constitute a valid and legally binding obligation of the 
Company  enforceable against the Company in accordance with its terms, except as the same may 
be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 
affecting the enforcement of creditors' rights generally and general equitable principles, 
regardless of whether such enforceability is considered in a proceeding at law or in equity. 

(d) The shares of Warrant Preferred Stock issuable upon exercise of the Warrant have 
been duly authorized and reserved for issuance upon exercise of the Warrant and when so issued 
in accordance with the terms of the Warrant will be validly issued, fully paid and non-assessable, 
and will rankpuripassu with or senior to all other series or classes of Preferred Stock, whether 
or not issued or outstanding, with respect to the payment of dividends and the distribution of 
assets in the event of any dissolution, liquidation or winding up of the Company. 

(e) The Company has the corporate power and authority to execute and deliver the 
Agreement and the Warrant and to carry out its obligations thereunder (which includes the 
issuance ofthe Preferred Shares, Warrant and Warrant Shares). 

(f) The execution, delivery and performance by the Company of the ~lgreement and 
the Warrant and the consummation of the transactions contemplated thereby have been duly 
authorized by all necessary corporate action on the part of the Company and its stockholders, and 
no further approval or authorization is required on the part of the Company. 

( g )  I'he Agreement is a talid and binding obligation of the Company enforceable 
against the Company in accordance hith its terms, except as the same may be limited by 
applicable bankruptcy, ~nsol\ency. reorganization, moratorium or similar laws affecting the 
enforcement of creditors‘ rights generally and general equitable principles. regardless of bhether 
such onforceabilitj is considered in a proceeding at law or in equity; prol-ided /7o~v1,cr. such 
counsel nced express no opinion with respect to Section 4.5(h) or the smorabilitj provisions of 
the Agreement insofar as Scction 4 5(h) is concerned. 





ANNEX E 

FORM OF WARRANT TO PURCHASE PREFERRED STOCK 

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN 
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE 
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD OR 
OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION STATEMENT 
RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND APPLICABLE STATE 
SECURITIES LAWS OR PURSUANT TO AN EXEMPTION FROM REGISTRATION 
UNDER SUCH ACT OR SUCH LAWS. THIS INSTRUMENT IS ISSUED SUBJECT TO 
THE RESTRICTIONS ON TRANSFER AND OTHER PROVISIONS OF A SECURITIES 
PURCHASE AGREEMENT BETWEEN THE ISSUER OF THESE SECURITIES AND THE 
INVESTOR REFERRED TO THEREIN, A COPY OF WHICH IS ON FILE WITH THE 
ISSUER. THE SECURITIES REPRESENTED BY THIS INSTRUMENT MAY NOT BE 
SOLD OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE WITH SAID 
AGREEMENT. ANY SALE OR OTHER TRANSFER NOT IN COMPLIANCE WITH SAID 
AGREEMENT WILL BE VOID. 

WARRANT 
to purchase 

Shares of Preferred Stock 

Issue Date: 

1. Definitions. Unless the context otherwise requires, when used herein the 
following terms shall have the meanings indicated. 

"Board of Directors" means the board of directors of the Company, including any duly 
authorized committee thereof. 

"business day" means any day except Saturday, Sunday and any day on which banking 
institutions in the State of New York generally are authorized or required by law or other 
governmental actions to close. 

"Charter" means, with respect to any Person, its certificate or articles of incorporation, 
articles of association, or similar organizational document. 

"Company" means the Person whose name, corporate or other organizational form and 
jurisdiction of organization is set forth in Item 1 of Schedule A hereto. 

"Exchan~e Act" means the Securities Exchange Act of 1934, as amended, or any 
successor statute, and the rules and regulations promulgated thereunder. 



"Exercise Price" means the amount set forth in Item 2 of Schedule A hereto. 

"Expiration Time" has the meaning set forth in Section 3 

"lssue Date " means the date set forth in Item 3 of Schedule A hereto. 

"Liquidation Amount" means the amount set forth in Item 4 of Schedule A hereto. 

"Ori~inal Warrantholder" means the United States Department of the Treasury. Any 
actions specified to be taken by the Original Warrantholder hereunder may only be taken by such 
Person and not by any other Warrantholder. 

"Person" has the meaning given to it in Section 3(a)(9) of the Exchange Act and as used 
in Sections 13(d)(3) and l4(d)(2) of the Exchange Act. 

"Preferred Stock" means the series of perpetual preferred stock set forth in Item 5 of 
Schedule A hereto. 

"Purchase Agreement" means the Securities Purchase Agreement - Standard Terms 
incorporated into the Letter Agreement, dated as of the date set forth in Item 6 of Schedule A 
hereto, as amended from time to time, between the Company and the United States Department 
of the Treasury (the "Letter Agreement"), including all annexes and schedules thereto. 

"Regulatory Approvals" with respect to the Warrantholder, means, to the extent 
applicable and required to permit the Warrantholder to exercise this Warrant for shares of 
Preferred Stock and to own such Preferred Stock without the Warrantholder being in violation of 
applicable law, rule or regulation, the receipt of any necessary approvals and authorizations of, 
filings and registrations with, notifications to, or expiration or termination of any applicable 
waiting period under, the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, 
and the rules and regulations thereunder. 

"SEC" - means the US.  Securities and Exchange Commission. 

"Securities Act" means the Securities Act of 1933, as amended, or any successor statute, 
and the rules and regulations promulgated thereunder. 

"Shares" has the meaning set forth in Section 2. 

"Warrantholder" has the meaning set forth in Section 2. 

"Warrant" means this Warrant, issued pursuant to the Purchase Agreement. 

2. Number of Shares: Exercise Price. This certifies that, for value received, the 
United States Department of the Treasury or its permitted assigns (the "Warrantholder") is 
entitled, upon the terms and subject to the conditions hereinafter set forth, to acquire from the 
Company, in whole or in part, after the receipt of all applicable Regulatory Approvals, if any, up 
to an aggregate of the number of fidly paid and nonassessable shares of Preferred Stock set forth 



in Item 7 of Schedule A hereto (the "Shares"), at a purchase price per share of Preferred Stock 
equal to the Exercise Price. 

3. Exercise of Warrant; Term. Subject to Section 2, to the extent permitted by 
applicable laws and regulations, the right to purchase the Shares represented by this Warrant is 
exercisable, in whole or in part by the Warrantholder, at any time or from time to time after the 
execution and delivery of this Warrant by the Company on the date hereof, but in no event later 
than 5:00 p.m., New York City time on the tenth anniversary of the Issue Date (the "Expiration 
Time"), by (A) the surrender of this Warrant and Notice of Exercise annexed hereto, duly 
completed and executed on behalf of the Warrantholder, at the principal executive office of the 
Company located at the address set forth in Item 8 of Schedule A hereto (or such other office or 
agency of the Company in the United States as it may designate by notice i n  writing to the 
Warrantholder at the address of the Warrantholder appearing on the books of the Company), and 
(B) payment of the Exercise Price for the Shares thereby purchased, by having the Company 
withhold, from the shares of Preferred Stock that would otherwise be delivered to the 
Warrantholder upon such exercise, shares of Preferred Stock issuable upon exercise of the 
Warrant with an aggregate Liquidation Amount equal in value to the aggregate Exercise Price as 
to which this Warrant is so exercised. 

If the Warrantholder does not exercise this Warrant in its entirety, the Warrantholder will 
be entitled to receive from the Company within a reasonable time, and in any event not 
exceeding three business days, a new warrant in substantially identical form for the purchase of 
that number of Shares equal to the difference between the number of Shares subject to this 
Warrant and the number of Shares as to which this Warrant is so exercised. Notwithstanding 
anything in this Warrant to the contrary, the Warrantholder hereby acknowledges and agrees that 
its exercise of this Warrant for Shares is subject to the condition that the Warrantholder will have 
first received any applicable Regulatory Approvals. 

4. Issuance of Shares; Authorization. Certificates for Shares issued upon exercise of 
this Warrant will be issued in such name or names as the Warrantholder may designate and will 
be delivered to such named Person or Persons within a reasonable time, not to exceed three 
business days after the date on which this Warrant has been duly exercised in accordance with 
the terms of this Warrant. The Company hereby represents and warrants that any Shares issued 
upon the exercise of this Warrant in accordance with the provisions of Section 3 will be duly and 
validly authorized and issued, fully paid and nonassessable and free from all taxes, liens and 
charges (other than liens or charges created by the Warrantholder, income and franchise taxes 
incurred in connection with the exercise of the Warrant or taxes in respect of any transfer 
occurring contemporaneously therewith). The Company agrees that the Shares so issued will be 
deemed to have been issued to the Warrantholder as of the close of business on the date on which 
this Warrant and payment of the Exercise Price are delivered to the Company in accordance with 
the terms of this Warrant, notwithstanding that the stock transfer books of the Company may 
then be closed or certificates representing such Shares may not be actually delivered on such 
date. The Company will at all times reserve and keep available, out of its authorized but 
unissued preferred stock, solely for the purpose of providing for the exercise of this Warrant, the 
aggregate number of shares of Preferred Stock then issuable upon exercise of this Warrant at any 
time. The Company will use reasonable best efforts to ensure that the Shares may be issued 



without violation of any applicable law or regulation or of any requirement of any securities 
exchange on which the Shares are listed or traded. 

5.  No Rights as Stockholders; Transfer Books. This Warrant does not entitle the 
Warrantholder to any voting rights or other rights as a stockholder of the Company prior to the 
date of exercise hereof. The Company will at no time close its transfer books against transfer of 
this Warrant in any manner which interferes with the timely exercise of this Warrant. 

6. Charges, Taxes and Expenses. Issuance of certificates for Shares to the 
Warrantholder upon the exercise of this Warrant shall be made without charge to the 
Warrantholder for any issue or transfer tax or other incidental expense in respect of the issuance 
of such certificates, all of whch taxes and expenses shall be paid by the Company. 

(A) Subject to compliance with clause (B) of this Section 7, this Warrant and 
all rights hereunder are transferable, in whole or in part, upon the books of the Company by the 
registered holder hereof in person or by duly authorized attorney, and a new warrant shall be 
made and delivered by the Company, of the same tenor and date as this Warrant but registered in 
the name of one or more transferees, upon surrender of this Warrant, duly endorsed, to the ofice 
or agency of the Company described in Section 3. All expenses (other than stock transfer taxes) 
and other charges payable in connection with the preparation, execution and delivery of the new 
warrants pursuant to this Section 7 shall be paid by the Company. 

(B) The transfer of the Warrant and the Shares issued upon exercise of the 
Warrant are subject to the restrictions set forth in Section 4.4 of the Purchase Agreement. If and 
for so long as required by the Purchase Agreement, this Warrant shall contain the legends as set 
forth in Section 4.2(a) of the Purchase Agreement. 

8. Exchange and Registry of Warrant. This Warrant is exchangeable, upon the 
surrender hereof by the Warrantholder to the Company, for a new warrant or warrants of like 
tenor and representing the right to purchase the same aggregate number of Shares. The 
Company shall maintain a registry showing the name and address of the Warrantholder as the 
registered holder of this Warrant. This Warrant may be surrendered for exchange or exercise in 
accordance with its terms, at the office of the Company, and the Company shall be entitled to 
rely in all respects, prior to written notice to the contrary, upon such registry. 

9. Loss, Theft, Destruction or Mutilation of Warrant. Upon receipt by the Company 
of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this 
Warrant, and in the case of any such loss, theft or destruction, upon receipt of a bond, indemnity 
or security reasonably satisfactory to the Company, or, in the case of any such mutilation, upon 
surrender and cancellation of this Warrant, the Company shall make and deliver, in lieu of such 
lost, stolen, destroyed or mutilated Warrant, a new Warrant of like tenor and representing the 
right to purchase the same aggregate number of Shares as provided for in such lost, stolen, 
destroyed or mutilated Warrant. 

10. Saturdays, Sundays, Holidays, etc. If the last or appointed day for the taking of 
any action or the expiration of any right required or granted herein shall not be a business day, 



then such action may be taken or such right may be exercised on the next succeeding day that is 
a business day. 

11. Rule 144 Information. The Company covenants that it will use its reasonable best 
efforts to timely file all reports and other documents required to be filed by it under the 
Securities Act and the Exchange Act and the rules and regulations promulgated by the SEC 
thereunder (or, if the Company is not required to file such reports, it will, upon the request of any 
Warrantholder, make publicly available such information as necessary to permit sales pursuant to 
Rule 144 under the Securities Act), and it will use reasonable best efforts to take such further 
action as any Warrantholder may reasonably request, in each case to the extent required from 
time to time to enable such holder to, if permitted by the terms of this Warrant and the Purchase 
Agreement, sell this Warrant without registration under the Securities Act within the limitation 
of the exemptions provided by (A) Rule 144 under the Securities Act, as such rule may be 
amended f%om time to time, or (B) any successor rule or regulation hereafter adopted by the 
SEC. Upon the written request of any Warrantholder, the Company will deliver to such 
Warrantholder a written statement that it has complied with such requirements. 

12. Adjustments and Other Rights. For so long as the Original Warrantholder holds 
this Warrant or any portion thereof, if any event occurs that, in the good faith judgment of the 
Board of Directors of the Company, would require adjustment of the Exercise Price or number of 
Shares into which this Warrant is exercisable in order to fairly and adequately protect the 
purchase rights of the Warrants in accordance with the essential intent and principles of the 
Purchase Agreement and this Warrant, then the Board of Directors shall make such adjustments 
in the application of such provisions, in accordance with such essential intent and principles, as 
shall be reasonably necessary, in the good faith opinion of the Board of Directors, to protect such 
purchase rights as aforesaid. 

Whenever the Exercise Price or the number of Shares into which this Warrant is 
exercisable shall be adjusted as provided in this Section 12, the Company shall forthwith file at 
the principal office of the Company a statement showing in reasonable detail the facts requiring 
such adjustment and the Exercise Price that shall be in effect and the number of Shares into 
which this Warrant shall be exercisable after such adjustment, and the Company shall also cause 
a copy of such statement to be sent by mail, first class postage prepaid, to each Warrantholder at 
the address appearing in the Company's records. 

13. No Impairment. The Company will not, by amendment of its Charter or through 
any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of 
securities or any other voluntary action, avoid or seek to avoid the observance or performance of 
any of the terms to be observed or performed hereunder by the Company, but will at all times in 
good faith assist in the carrying out of all the provisions of t h s  Warrant and in taking of all such 
action as may be necessary or appropriate in order to protect the rights of the Warrantholder. 

14. Governina Law. This Warrant will be governed by and construed in accordance 
with the federal law of the United States if and to the extent such law is applicable, and 
otherwise in accordance with the laws of the State of New York applicable 
to be performed entirely within such State. Each of the Company and the 
(a) to submit to the exclusive jurisdiction and venue of the United States 

to contracts made and 
Warrantholder agrees 
District Court for the 



District of lColumbia for any civil action, suit or proceeding arising out of or relating to this 
Warrant or the transactions contemplated hereby, and (b) that notice may be served upon the 
Company at the address in Section 17 below and upon the Warrantholder at the address for the 
Warrantholder set forth in the registry maintained by the Company pursuant to Section 8 hereof. 
To the exteint permitted by applicable law, each of the Company and the Warrantholder hereby 
unconditionally waives trial by jury in any civil legal action or proceeding relating to the 
Warrant or the transactions contemplated hereby or thereby. 

15. Binding Effect. This Warrant shall be binding upon any successors or assigns of 
the Company. 

16. Amendments. This Warrant may be amended and the observance of any term of 
this Warrant may be waived only with the written consent of the Company and the 
Warrantholder. 

17. Notices. Any notice, request, instruction or other document to be given hereunder 
by any party to the other will be in writing and will be deemed to have been duly given (a) on the 
date of delivery if delivered personally, or by facsimile, upon confirmation of receipt, or (b) on 
the second business day following the date of dispatch if delivered by a recognized next day 
courier service. All notices hereunder shall be delivered as set forth in Item 9 of Schedule A 
hereto, or pursuant to such other instructions as may be designated in writing by the party to 
receive such notice. 

18. Entire Agreement. This Warrant, the forms attached hereto and Schedule A 
hereto (the terms of which are incorporated by reference herein), and the Letter Agreement 
(including all documents incorporated therein), contain the entire agreement between the parties 
with respect to the subject matter hereof and supersede all prior and contemporaneous 
arrangements or undertakings with respect thereto. 

[Remainder ofpage intentionally left blank] 



[Form of Notice of Exercise] 
Date: 

TO: [Company] 

RE: Election to Purchase Preferred Stock 

The undersigned, pursuant to the provisions set forth in the attached Warrant, hereby 
agrees to subscribe for and purchase such number of shares of Preferred Stock covered by the 
Warrant such that after giving effect to an exercise pursuant to Section 3(B) of the Warrant, the 
undersigned will receive the net number of shares of Preferred Stock set forth below. The 
undersigned, in accordance with Section 3 of the Warrant, hereby agrees to pay the aggregate 
Exercise Price for such shares of Preferred Stock in the manner set forth in Section 3(B) of the 
Warrant. 

Number of Shares of Preferred Stock:' 

The undersigned agrees that it is exercising the attached Warrant in full and that, upon 
receipt by the undersigned of the number of shares of Preferred Stock set forth above, such 
Warrant shall be deemed to be cancelled and swrendered to the Company. 

Holder: 
By: 
Name: 
Title: 

1 Number of shares to be received by the undersigned upon exercise of the attached 
Warrant pursuant to Section 3(B) thereof. 



IN WITNESS WHEREOF, the Company has caused this Warrant to be duly executed by 
a duly autholrized officer. 

Dated: 

COMPANY: 

By: 
Name: 
Title: 

Attest: 

By: 
Name: 
Title: 

[Signature Page to Warrant] 



SCHEDULE A 

Item 1 

Name: 

Corporate or other organizational form: 

Jurisdiction of organization: 

Item 2 

Exercise  rice:^ 

Item 3 

Issue Date: 

Item 4 

Liquidation Amount: 

Item 5 

Series of Perpetual Preferred Stock: 

Item 6 

Date of Letter Agreement between the Company and the United States Department of the 
Treasury: 

Item 7 

Number of shares of Preferred ~ t o c k : ~  

2 $0.01 per share or such greater amount as the Charter may require as the par value of the 
Preferred Stock. 

3 The initial number of shares of Preferred Stock for which this Warrant is exercisable shall 
include the number of shares required to effect the cashless exercise pursuant to Section 3(B) of 
this Warrant (e.g., such number of shares of Preferred Stock having an aggregate Liquidation 
Amount equal in value to the aggregate Exercise Price) such that, following exercise of this 
Warrant and payment of the Exercise Price in accordance with such Section 3(B), the net number 
of shares of Preferred Stock delivered to the Warrantholder (and rounded to the nearest whole 
share) would have an aggregate Liquidation Amount equal to 5% of the aggregate amount 
invested by the United States Department of the Treasury on the investment date. 
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Item 8 

Company's address: 

Item 9 

Notice information: 
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