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MODULE 3 (REDUCTI ON I N FORCE), MODULE B (GUI DANCE), SECTION 2.
BASI C MANAGEMENT RI GHTS I N REDUCTI ON I N FORCE

2. BASIC RIGHT TO ORGANI ZE WORKFORCE (reference 3-A-2-2). The
agency has the responsibility to plan the work and to organi ze the
wor kforce to acconplish agency objectives wthin available
resources. (5 U . S.C. 7106; 5 CFR 351.201(a)(1))

(a) Section 5 U.S.C. 7106(a) covers basic managenent rights:

"(a) Subject to subsection (b) of this section, nothing in this
chapter shall affect the authority of any managenent official of
any agency- -

(1) to determne the m ssion, budget, organization, nunber of
enpl oyees, and internal security practices of the agency"; and

(2) in accordance with applicable | aws--

(A) to hire, assign, direct, layoff, and retain enployees in
t he agency, or to suspend, renove, reduce in grade or pay, or take
ot her disciplinary action agai nst such enpl oyees;

(B) to assign work, to make determ nations with respect to
contracting out, and to determ ne the personnel by which agency
operations shall be conducted,;

(O with respect to filling positions, to nmake sel ections for
appoi ntnments from -

(i) anmong properly ranked and certified candidates for
pronotion; or

(ii1) any other appropriate source; and

(D to take whatever actions may be necessary to carry out the
agency m ssion during energencies.”

(b) Section 5 U S.C. 7106(b) covers the scope of collective
bargaining to the application of basic managenent rights:

"(b) Nothing in this section shall preclude any agency and any
| abor organi zation from negoti ati ng--

(1) at the election of the agency, on the nunbers, types, and
grades of enployees or positions assigned to any organi zationa
subdi vi si on, work project, or tour of duty, or on the technol ogy,
nmet hods, and neans of perform ng work;

(2) procedures which managenent officials of the agency wll
observe in exercising any authority under this section; or

(3) appropriate arrangenents for enpl oyees adversely affected
by the exercise of any authority under this section by such
managenent officials.”



3. R F DECSIONS (reference 3-A-2-3). Each agency is responsible
for deciding what positions are abolished, whether a reduction in
force is necessary, and when the reduction in force wll take
place. (5 U.S. C. 7106; 5 CFR 351.201(a)(1))

(a) The agency's internal delegations of authority evidence where
authority to nmke these decisions is vested (e.g., in the
headquarters, in the subagency, or in the conponent).

(b) On appeal, the Merit Systens Protection Board, and the United
States Court of Appeals for the Federal Circuit, wll review an
agency's decision to conduct a reduction in force in order to
determne that the reason for the action is based on an
organi zational situation (e.g., lack of work, shortage of funds,
etc.) rather than for a reason personal to an enployee (e.g.,
reprisal, nonperformance of assigned duties, etc.); for additional
i nformation, reference LOSURE v. ICC, 2 MS.P.R 195; and LI GUORI
v. USMA, 4 MS. P.R 6.

o] Nei ther the Board nor the Court wll otherwi se review the
agency's decision in order to evaluate the nerits of the agency's
decision (e.g., there is no appellate review to consider whether
t he agency shoul d or should not have conducted a reorganization).
For additional information, reference GRIFFIN v. AGRI CULTURE, 2
MS. P.R 168; GANDOLA v. FTC, 773 F.2d 271; HOLMES v. ARMY, 41
MS. P.R 612, 914 F.2d 271; and WNCHESTER v. TVA, 55 M S P.R 485.

4. GENERAL RI GHT OF AGENCY TO CARRY QUT OTHER PERSONNEL ACTI ONS
(reference 3-A-2-4). An agency has the authority and
responsibility to take other personnel actions before, during, and
after a reduction in force.

(a) Any formally adopted limtation on managenent's right to take
personnel actions (e.g., a freeze on personnel actions effective on
a specified date prior to the issuance of reduction in force
notices) is binding upon the agency and subject to review on
appeal .

o For additional information on the appellate review of agencies
internal policies in downsizing situations, reference HERNANDEZ v.
ARWY (general policies), 53 MS. P.R 199; SMTH v. OPM (freezi ng of
personnel actions), 67 MS.P.R 29; and MONK v. NAVY (offers of
vacant positions), 68 MS.P.R 560.

(d) A sanple checklist for reduction in force decisions is
avai |l abl e on the next page.



CHECKLI ST - RIF NOTICES (GROUP I, |1, AND Il EMPLOYEES)

Required information for notices fromreduction in force actions
(sel ect appropriate itenms for type of action involved):

A. Specific action (e.g., separation, denotion, reassignnment
i nvol ving di spl acenent, furlough for nore than 30 cal endar days)
that is planned.

B. Reasons for the reduction in force (e.g., lack of work, shortage
of funds, reduction in manpower authorizations, reorganization
etc.).

- Include a statenent that the action affecting the enpl oyee
is due to application of reduction in force procedures.

C. Title, grade and salary of current official position (include
retai ned grade and pay, if appropriate).

D. Description of conpetitive area.

E. Conpetitive level (including title or title of positions
covered or code or synbol to identify retention register).

F. Retention subgroup.
G  Service conputation date.

H  The three nost recent performance ratings of record received
during the applicable 4-year time period for crediting ratings.

|. The position title, grade, salary, and | ocation of any
position offered to the enpl oyee, or the reason why no offer can
be made.

J. Reasons, if applicable, for retaining a | ower standing
enpl oyee.

K. Effective date of proposed action. Does the specific notice
provide a full 60 (or 120 days, if applicable) days in duty
status? (Do not count the date the enployee receives notice in
t he 60-day advance notice period). The last day of the m ninum
notice period may not fall on a Saturday, Sunday or | egal
hol i day.

L. Last day of active duty in current position.



M  Option of enployees schedul ed for separation to request any
avai l abl e extension to the notice period in annual |eave or |eave
wi t hout pay status. In addition, if an agency cannot retain
enpl oyees in an active duty status and the enpl oyee refuses consent
to be placed in an annual |eave or LWOP status, the agency nust
informthemthat they will be placed in a nonpay or annual |eave
st at us.

N. Accessibility to each enpl oyee of retention registers,
reduction in force regulations and records, and when, how, and
where the enpl oyee may i nspect them

0. Nane and |ocation of personnel specialist to contact for
counseling or additional information.

P. Appeal and grievance rights. Show how, where and tine frame
wi thin which the enpl oyee nay appeal the action or file a

gri evance under a negotiated grievance procedure, as appropriate.
The agency nust, at the enpl oyee's request, provide the enpl oyee
with a copy of OPMs 5 CFR Part 351 reduction in force regul ati ons.
The agency nust al so provide information on filing an appeal that
Is required by 5 CFR 1201.21 of the Merit System Protection Board's
regul ati ons.

Q Enclosures. Enclosures cover information such as:

1. A formfor acceptance or declination of an offer of assignnent.
2. Severance pay eligibility, and an estimate of the anount
payabl e (Note-the estimate is optional through Septenber 30, 1998,
but is mandatory begi nning Cctober 1, 1998).

3. Retirenent annuity.

4. Lunp sum paynent of annual | eave.

5. Gade and pay retention information.

- Eligible enpl oyees -- give grade, rate of pay, and duration
of retention.

- Downgr aded enpl oyees who are ineligible for grade and/or pay
retention -- give reasons why enpl oyee are not entitled.

6. Unenpl oynent | nsurance benefits through State program
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7. Benefits available under the State dislocated worker unit(s),
as designated or created under title 111 of the Job Training
Partnership Act. (Note-this information is optional through
Sept enber 30, 1998, but is nandatory begi nning Cctober 1, 1998).
8. Additional information concerning eligibility of Goup |I and
Il enpl oyees schedul ed for separation for priority placenent
consi deration under the follow ng prograns:

- Reenpl oynent Priority List.

- The Career Transition Assistance Plan.

- The Interagency Career Transition Plan.

Any agency-specific priority placenent prograns (such as the
Departnent of Defense's Priority Placenent Progran.

R. The enpl oyee nust be given a release to authorize, at the
enpl oyee' s option, the rel ease of the enployee's resune and ot her
rel evant enpl oynent information for enploynent referral to State
di sl ocated worker wunit(s), and to potential public or private
sector enpl oyers. (Note-this election is optional through
Sept enber 30, 1998, but is nmandatory begi nning Cctober 1, 1998).

S. Effect of resignation, or election of discontinued service
retirenment, on enployees' eligibility for:

- The Career Transition Assistance Plan.
- The Interagency Career Transition Assistance Pl an.
- The Reenployment Priority List.

T. Expression of appreciation for service rendered by enpl oyee.

11



MODULE 3 (REDUCTI ON I N FORCE), MODULE B (GUI DANCE), SECTION 3.
COVMPLI ANCE W TH OPM S RETENTI ON REGULATI ONS

1. AGENCY RESPONSIBILITY (reference 3-A-3-1). Each agency mnust
ensure that reduction in force actions are taken in conpliance with
appl i cabl e | aws, regul ations, and collective bargai ni ng agreenents.
(5 CFR 351. 204)

O In reviewing a reduction in force appeal, the Merit Systens
Protection Board, and the United States Court of Appeals for the
Federal GCircuit, wll enforce the provisions of a negotiated
col l ective bargaining agreenent. For additional information,
reference G ESLER v. TRANSPORTATION, 3 MS.P.R 277, 686 F.2d 844;
and MONK v. NAVY, 68 MS.P.R 560.
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MODULE 3 (REDUCTI ON I N FORCE), MODULE B (GUI DANCE), SECTION 5.
COVERAGE OF OPM S REDUCTI ON | N FORCE REGULATI ONS

1. OBLI GATION OF THE AGENCY TO USE R F REGULATI ONS (reference 3-A-
5-1). An agency is required to use OPMs reduction in force
regul ations only if an enpl oyee is separated or downgraded for one
of the reasons covered in 5 CFR 351.201(a)(2), and 3-A-5-4 (e.qg.,
reorgani zation, |ack of work, shortage of funds, reduction in
personnel ceiling, etc.) (5 CFR 351.201(a)(2)).

o) For additional information, reference BRUNJES v. ARM, 2
MS. PR 189; and AHO v. AGRICULTURE, 25 MS.P.R 569, 776 F.2d
1065.

2. AGENCY AUTHORITY TO REASSIGN (reference 3-A-5-2). An agency
has the right to reassign an enployee to a vacant position w thout
regard to reduction in force procedures (5 CFR 335.102).

o For additional information, reference MACMJURDO V. AGRI CULTURE,
24 MS.P.R 388, 785 F.2d 322; HARPSTER v. ARW, 39 MS.P.R 43;
and COCKE v. POSTAL SERVICE, 67 MS.P.R 401, 73 F.3d 380.

o The position may be in the same or a different conpetitive
| evel , conpetitive area, or |local comuting area, as long as the
agency finds it has a need for the enployee in the vacant position
(5 CFR 335.102); for additional information, reference MACMJURDO V.
AGRI CULTURE, 24 MS.P.R 388, 785 F.2d 322; and COOKE v. POSTAL
SERVICE, 67 MS.P.R 401.

o] An agency may use 5 CFR 752 adverse action procedures to
separate an enpl oyee who declines reassignnment, even to a position
in a different |ocal commuting area; for additional information,
reference KETTERER v. AGRICULTURE, 2 M S. P.R 294; MACMJURDO V.
AGRI CULTURE, 24 M S.P.R 388, 785 F.2d 322; and COOKE v. POSTAL
SERVICE, 67 MS.P.R 401.

4. RIF ACTI ONS AND REASONS FOR A RIF (reference 3-A-5-4-(a) and
(b). A personnel action nmust be effected under OPMs 5 CFR Part
351 reduction in force regul ati ons when both the action to be taken
(e.g., separation, downgrading, or furlough for nore than 30
consecutive days), and the reason for the action, are covered by
the retention regulations. (5 CFR 351.201(a)(1))

(a) The action to be taken for a reduction in force action covered

by paragraph 5 CFR 351.201(a)(2) is the release of a conpeting
enpl oyee froma conpetitive | evel by:
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(1) Separation (for additional information, reference WAKSVAN v.
COWERCE, 37 M S.P.R 640, 878 F.2d 1447);

(2) Furlough for nore than 30 days (for additional information,
reference ALLEN v. LABOR 19 M S P.R 80; and CLERVAN v. |CC, 35
MS. P.R 190);

(3) Denotion (for additional information, reference CAVPBELL v.
TREASURY, 61 MS.P.R 99; and ROBINSON v. POSTAL SERVICE, 63
MS.P.R 307); or

(4) Reassignnment (or assignnment) requiring displacenent in first
or second round reduction in force conpetition (for additiona

information, reference CARROLL v. ARW, 64 MS.P.R 603; and DI SNEY
v. NAVY, 67 MS.P.R 563).

(b) Reasons for the reduction in force action covered by paragraph
5 CFR 351.201(a)(2) include:

(1) Lack of work (for additional information, reference ROSEN v.
ICC, 20 MS.P.R 571; and WNCHESTER v. TVA, 55 MS.P.R 485);

(2) Shortage of funds (for additional information, reference
SCHROEDER v. TRANSPORTATION, 60 M S. P.R 566; ARMSTRONG v. I TC, 74
MS. PR 349; COXX v. INTERROR, 74 MS. P.R 454; CROSS .
TRANSPORTATI ON, 127 F. 3d 1493); and HELEEN v. COMMVERCE, 75 M S.P.R
366) ;

(3) Insufficient personnel ceiling (for additional information
reference JONES v. VA, 4 MS. P.R 320; and N ELSON v. NAVY, 26
MS.P.R 92, 790 F.2d 92);

(4) Reorganization (for additional information, reference BACON v.
HUD, 757 F.2d 265; and COOK v. INTERIOR, 74 MS.P.R 454);

(5) An individual's exercise of reenploynment rights or restoration
rights (for additional information, reference COLEMAN v. NAVY, 24
MS. P.R 426; and DANCY v. UN TED STATES, 668 F.2d 1224); or

(6) Reclassification (i.e., downgrading of an enpl oyee's position)
due to erosion of duties (for additionl information, reference
HARDY v. ARW, 67 MS. P.R 292; GUBA v. ARMY, 70 MS.P.R 192; and
BARRY v. FLRA, 74 M S.P.R 159) when this action--

(i) wll take effect after an agency has formally announced a
reduction in force in the enpl oyee's conpetitive area; and
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(ii) when the reduction in force will take effect within 180 days.

5. ACTI ONS EXCLUDED FROM RI F COVERAGE (reference 3-A-5-5-(a)-(f).
OPM s retention regul ations do not apply to:

(a)(i) The termnation of a tenporary pronotion, a term pronotion,
or a detail (for all three situations, reference TESTAN v. UN TED
STATES, 424 U.S. 392; JICHA v. NAVY, 65 MS.P.R 73; and TREESE v.
POSTAL SERVICE, 77 MS.P.R 187), or

(a)(ii) The return of an enployee to the position held before the
tenporary pronotion, before the term pronotion, or before the
detail (for all three situations, reference TESTAN v. UN TED
STATES, 424 U.S. 392; JICHA v. NAVY, 65 MS. P.R 73); and TREESE v.
POSTAL SERVICE, 77 MS.P.R 187).

(b) A change to | ower grade based on the reclassification (i.e.,
downgr adi ng) of an enpl oyee's position due to the--

(i) application of new classification standards, or
(ii) correction of classification error;

(For both situations, reference ATWELL v. M5PB, 2 MS. P.R 484, 670
F.2d 272; and BARRY v. FLRA, 74 MS. P.R 159)

(c) A change to |lower grade based on the reclassification (i.e.,
downgr adi ng) of the enployee's position due to erosion of duties
(for additional information, reference HARDY v. ARW, 67 MS.P.R
292; GUBA v. ARW, 70 MS.P.R 192; and BARRY v. FLRA, 74 MS. P.R
159) (Note that paragraph 3-A-6-5 fully covers the job erosion
excl usi on);

(d) Placenent in nonpay of an enpl oyee serving on an on-call basis
(reference LOPEZ v. AIR FORCE, 26 M S.P.R 369) or seasonal basis
(for both on-call and seasonal, reference SCHM DT v. TREASURY, 19
M S. P.R 202; and STRI CKLAND v. MSPB, 748 F.2d 681) in accordance
with conditions established at the tine of appointnent;

(e) A change in an enployee's work schedul e from other-than-full-
time to full-tinme (reference COBB v. LABOR 774 F.2d 475); however
an involuntary change from full-tine to other-than-full-tine is
covered by OPM s reduction in force regulations (reference R CCl v.
VA, 40 MS. P.R 113, for change fromfull-time to part-tine; and
BENNALLY v. INTEROR, 20 MS.P.R 713 for change fromfull-tinme to
seasonal ); and
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(f) A reduction in the nunber of scheduled hours within a part-
time tour of duty (reference TUCKER v. CPSC, 21 MS.P.R 621).

7. MDD FI CATI ONS TO GENERAL COVERAGE UNDER OPM S RI F REGULATI ONS.

(a) (Reference 7-A-5-7-(a)). Adm nistrative l|law judges are
subject to OPMs 5 CFR Part 351 reduction in force regul ations, as
nodi fied under 5 CFR 930.215(a) and (b) to exclude consideration of
performance as a retention factor. (Reference MAY v. [ICC, 20
MS.P.R 557.)

(b) (Reference 7-A-5-7-(b)). Certain positions covered by Indian
preference under authority of 25 U S C. 472a are subject to
nodi fied reduction in force procedures that recognize Indian
preference as a fifth retention factor. (Reference ANTO NE v.
INTERIOR, 63 MS.P.R 185.)

(c) (Reference 7-A-5-7-(c)). Preference eligible enployees of the
Postal Service are covered by OPMs 5 CFR Part 351 retention
regul ati ons under authority of 39 U S.C. 1005(a)(2). (Reference
ROBI NSON v. POSTAL SERVICE, 63 MS.P.R 307.)

o Postal Service enployees who are not eligible for veterans'
preference are not covered by OPMs 5 CFR Part 351 retention
regul ati ons. (Ref erence MARCOUX v. POSTAL SERVICE, 63 MS.P.R
373; and LOVE v. POSTAL SERVICE, 72 MS.P.R 571.)

8. EMPLOYEES EXCLUDED FROM COVERAGE UNDER OPM S RI F REGULATI ONS
(reference 3-A-5-8).

(e) (Reference 3-A-5-8-(e)) Under authority of 5 U S C
3323(b) (1), a reenployed annuitant who is receiving benefits from
the Gvil Service Retirenment System or fromthe Federal Enployees
Retirement System serves at the will of the appointing officer and
may be separated at any tinme by the agency. (Reference SPIEGEL v.
DoD, 33 MS.P.R 165, 828 F.2d 769.)

(g) (Reference 3-A-5-8-(g)) Under Title 38, U S.C., there are a
group of enployees in the Departnent of Veteran Affairs (VA
designated as "hybrids." The "hybrids" are excepted service
enpl oyees appoi nted either under 38 U S.C. 7401(3) (i.e., full-tine
per manent enployees), or under 38 U S C. 7405 (i.e., part-tine
per manent enpl oyees). These enpl oyees are advanced and paid in
accordance with the provisions of Title 38, US. C, but are covered
by Title 5 U S.C. for other personnel actions.
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Most VA enpl oyees appoi nted under Title 38 U. S.C. are not covered
by OPMs 5 CFR part 351 reduction in force regul ations, which are
derived from Chapter 35 of Title 5, U S. C | nstead, nost VA
enpl oyees under Title 38 are covered by a Departnent policy and
procedure known as "staffing adjustnent."”

The excepted service "hybrid" enployees serving under Title 38,

U.S.C, include a group of health care enpl oyees such as |icensed
practi cal nur ses, Iicensed vocational nur ses, phar maci st s,
occupati onal -, physi cal -, and respiratory therapists, and

t echni ci ans.

VA Personnel Manual MP-5, Part |, Chapter 351, recognizes the
entitlenent of "hybrids" to coverage under CPM s reduction in force
regul ations found in 5 CFR Part 351. VA has administratively
extended reduction in force assignnent rights to these "hybrid"
excepted enployees if they are released for release from their
conpetitive levels under 5 CFR Part 351. VA's "hybrid" excepted
enpl oyees have potential reduction in force "bunp"” and "retreat”
rights to other positions held by | ower-standing enpl oyees who are
both in the sane conpetitive area, and are serving under the sane
appointing authority.
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MODULE 3 (REDUCTI ON I N FORCE), MODULE B (GUI DANCE), SECTION 6.
REORGANI ZATI ON AND JOB EROCSI ON

1. DEFINITION (reference 3-A-6-1). "REORGAN ZATI ON' is defined
as the planned elimnation, addition, or redistribution of
functions or duties in an organization. (5 CFR 351.203)

(a) A reorganization may result from changes in the:

(1) Restructuring of one position;

(2) Restructuring of many positions;

(3) Delegations of authority within an agency;

(4) Span of control within an agency;

(5) Reporting relationships within an agency;

(6) Funding for an agency;

(7) Ceiling allocation for an agency;

(8 Quantity of work in the agency (i.e., nore work or |ess
wor k) ; or

(9) O her reasons.

(b) There is no mninmmstandard to quantify what constitutes a
reorgani zation (e.g., a reorganization may involve only one
position, or a reorganization may involve the establishnment of an
entire new agency or major subdivision of the agency); for
additional information, reference KILLINGSWORTH v. HHS, 11 M S. P. R
273; and HARDY v. ARMY, 67 MS. P.R 292.

(c) The agency has broad latitude in conducting a reorganization;
for additional information, reference BACON v. HUD, 757 F.2d 265.

(d) The agency always has the final burden of proof that a
reorgani zation resulted froma program deci sion and not because of
personal reasons (such as reprisal against an enployee); for
additional information, reference LOSURE v. ICC, 2 MS.P.R 195;
and LIGUORI v. USMA, 4 MS.P.R 6.
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(e) The appellate review of a reorgani zation by the Merit Systens
Protection Board or the United States Court of Appeals for the
Federal GCircuit does not include a review of the nerits of a
reorgani zation (i.e., a review of whether the agency should have
chosen a different course of action); for additional information,
reference GRIFFIN v. AGRICULTURE, 2 MS. P.R 168; and GANDCLA v.
FTC, 23 MS. P.R 383, 773 F.2d 308.

(f) A bona fide reorgani zation requires the actual abolishnment of
an enployee's position; for additional information, reference
CASSELLI v. ARMY, 27 MS.P.R 196.

(g) The bona fide abolishment of an enpl oyee's position does not
al ways nean that the agency ceases to perform all duties and
responsibilities associated with an abolished position. |Instead,
the redistribution of some or all of the duties and
responsi bilities of the abolished position that are added to ot her
positions may evidence that a bona fide reorganizati on has taken
pl ace; for additional information, reference O CONNELL v. HHS, 21
M S.P.R 257; and DEPASCALE v. AIR FORCE, 59 M S.P.R 186.

(h) An agency may not abolish an enployee's position in a
reorgani zation for the purpose of targeting the enployee for
separation or downgrading as a result of the enployee's poor
performance and effecting an action that should be processed under
5 CFR Part 432 (Performance Based Reduction in G ade and Renoval
Actions) or 5 CFR Part 752 (Adverse Actions); for additional
i nformation, reference MEAD v. JUSTICE, 9 MS.P.R 283, 687 F.2d
285; NICHOLS v. DOD, 19 MS.P.R 471; and BUCKLER v. FRITB, 73
MS. P.R 476.

(1) An agency may consider an enployee's job performance in
determ ning what positions to abolish (i.e., the enployee is still
included in first and second round reduction in force conpetition);
for additional information, reference GANDOLA v. FTC, 23 MS. P.R
383, 773 F.2d 308; and ANDERSON v. DOD, 48 MS.P.R 388; and
BUCKLER v. FRITB, 73 M S.P. R 476.

2. USE OF RIF PROCEDURES | N REORGANI ZATI ON (reference 3-A-6-2).
If a reorganization results in the separation or downgradi ng of a
conpeting enpl oyee, the agency nmust apply OPM s reduction in
force regulations at the tinme that the separation or downgradi ng
wll actually take place. (5 CFR 351.201(a)(2)) (Ref erence
BRUNJES v. ARWY, 2 MS. P.R 189; and AHO v. AGRI CULTURE, 25
MS. P.R 569, 776 F.2d 1065.)
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0 (Reference 3-A-6-2) The agency always has the right to reassign
an enployee to avoid a reduction in force action (see 3-A-5-2; 5
CFR 335.102). (For additional information, reference CAVH v.
ENERGY, 13 MS.P.R 465; MACMJRDO v. AGRICULTURE, 24 M S.P.R 388,
785 F.2d 322; and THOVAS v. UNI TED STATES, 709 F.2d 48)

0 (Reference 3-A-6-2) An enployee who woul d be separated under
adverse action procedures as the result of refusing a directed
reassignment to a position in a different |ocal comruti ng does not
have reduction in force rights in |lieu of reassignnment, regardl ess
of the enployee's retention standing relative to other enpl oyees.
(5 CFR 335.102) (For additional information, reference MACMJRDO v.
AGRI CULTURE, 24 M S.P.R 388, 785 F.2d 322; HARPSTER v. ARMY, 39
MS. P.R 43; and COXE v. POSTAL SERVICE, 67 MS.P.R 401, 73 F.3d
380.

(a) The agency is required to use reduction in force procedures
even if a significant time period results between the
i mpl ement ation of the reorgani zati on and a subsequent separation or
downgradi ng of enployees; for additional information, reference
SH EFER v. LABOR, 39 MS. P.R 34; and BARRY v. FLRA, 74 MS. P.R
159.

(b) In carrying out the reorganization, the agency has the right
to decide what positions are abolished, when the reorganization
wi |l take place, and whether a reduction in force is necessary.
(5 CFR 351.201(a)(1)) (For additional information, reference BACON
v. HUD, 757 F.2d 265.)

(c) Most reduction in force actions, including nost of the actions
set forth in 3-B-5-4-(b) (e.g., lack of work, shortage of funds,
etc.) result from reorganizations. O her reasons for a
reorgani zation incl ude:

(1) A decision to contract out work is a reorgani zati on subject to
the same 5 CFR Part 351 retention procedures used for all reduction
in force actions; for additional information, reference STRElI TFELD
v. RAI LROAD RETI REMENT BOARD, 20 M S. P. R 182.

(2) The abolishnment of civilian positions and the subsequent
redepl oyment of workload to simlar positions staffed by nenbers of
the Arned Forces is a reorganization; for additional information,
reference GURKIN v. AIR FORCE, 40 MS. P.R 95; and MORAN v. AIR
FORCE, 64 MS.P.R 77.
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(3) The redistribution of duties and responsibilities in an
organi zation is a reorganization even if enployees' position
descriptions are not changed; for additional information, reference
STECHLER v. ENERGY, 20 MS.P.R 23, 758 F.d 666.

(4) The downgrading of a supervisor is a reorganization if an
organi zati onal change results in a smaller nunber of enployees
bei ng supervised by the supervisor; for additional information
reference STECHLER v. ENERGY, 20 MS.P.R 23, 758 F.d 666; and
HOLMES v. AMRY, 41 MS.P.R 612, 914 F.2d 271

3. RECLASSI FI CATI ON DUE TO NEW CLASSI FI CATI ON STANDARDS OR
CORRECTI ON OF CLASSI FI CATI ON ERROR (reference 3-A-6-3). The
downgr adi ng of an enpl oyee due to classification error is not
covered by either the 5 CFR Part 351 reduction in force

regul ations, or the 5 CFR Part 752 adverse regulations. (5 CFR
351.202(c)(2)); (5 CFR 752.401(b)(8))

o Cassification error results when the enpl oyee's official
position of record does not support the grade of the position.

o Wen the enployee's official position of record is overgraded
because of the classification error, the agency may downgrade the
enpl oyee without regard to reduction in force or adverse action
procedures. (For additional information, reference ATWELL v. NSPB,
670 F.2d 272; SAUNDERS v. MsSPB, 757 F.2d 1288; and BARRY v. FLRA
74 MS.P.R 159.)

o In carrying out the downgrading to correct the classification

error, there is no change to the duties and responsibilities in

t he enpl oyee's official position of record. (Downgrading wth a
change in duties is a reorgani zation; reference BARRY v. FLRA, 74
MS.P.R 159.)

o If the agency wi shes to nove the enployee to a new official
position of record with different duties and responsibilites than
t he overgraded position, a separate personnel action is required
after the classification error has been corrected.

- Exanple 1: An enployee holds a GS-12 position with duties
1 through 5. The agency conducts a job audit and finds that duties
1 through 5 in the enployee's present official position
description only support a GS-11. |In the sanme job audit, the
agency also finds that the enployee is actually perform ng duties
2 through 6 at the GS-11 | evel.
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To remedy the situation and nove the enployee to the GS-11 position
that the enployee is actually performng, the agency first
downgrades the enployee from a GS-12 to a GS-11 because of
classification error in the position with duties 1 through 5. The
agency then reassigns the enployee fromthe correctly graded GS-11
position to a new correctly graded GS-11 position with duties 2
t hrough 6.

4. RECLASSI FI CATION DUE TO JOB ERCSI ON (reference 3-A-6-4).

"JOB ERCSI ON' describes a situation where the grade of a position
nmust be reduced because grade-controlling duties have gradually
di sappeared for no apparent reason or tine frane. (5 CFR 351.
202(c)(2))

0o Reference HARDY V. ARW, 67 MS.P.R 292; and GUBA v. ARMY, 70
MS.P.R 192.

(a) There is no regulatory definition of "Job Erosion” in title
5 CFR

(b) Agencies often discover a potential job erosion situation
during a classification or audit review of an enpl oyee's
posi tion.

(c) Aclassifier or auditor should al so be aware that what
appears to be a job erosion situation nmay be sonething el se:

(1) An enployee may sinply be working on duties other than those
in the enpl oyee's official position description; the agency may
sol ve the overgrading situation by returning the enployee to the
duties in the official position description.

(2) The agency may have officially or unofficially given the
enpl oyee' s grade-controlling duties to other enpl oyees because of
a performance problem this is a planned nanagenent action that
changed the enpl oyee's official position rather than job erosion.

(3) The agency may have permtted the enpl oyee' s grade-
controlling duties to drift to other enpl oyees because of

| nadequat e position nanagenent practices, |eaving the overgraded
enpl oyee with an outdated position description; this is a planned
managenent action that changed the enployee's official position
rat her than job erosion.
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5. USE OF RIF PROCEDURES | N JOB ERCSI ON Sl TUATI ONS (reference 3-
A-6-5). An agency nay use reduction in force procedures to
correct an overgraded position in a potential job erosion
situation by abolishing the surplus position of record as a
reorgani zation; for additional information, reference HARDY V.
ARMY, 67 MS.P.R 292; and GUBA v. ARWY, 70 MS.P.R 192. (5 CFR
351. 201(b))

(a)(b) (Reference 3-A-6-5-(a) and (b)) An agency nust use
reduction in force procedures to correct an actual job erosion
reclassification situation when two conditions are net (see
3-A-6-5): (5 CFR 351.202(c)(3))

(1) The job erosion downgrading action will take effect after
t he agency has formally announced a reduction in force in the
enpl oyee's conpetitive area; (5 CFR 351.202(c)(3)), and

(2) The reduction in force will occur within 180 days after the
effective date of the downgrading action. (5 CFR 351.202(c)(3))

o For additional information, reference HARDY V. ARW, 67 MS.P.R
292; and GUBA v. ARMWY, 70 MS.P.R 192.

(c) As an alternative to reduction in force, the agency may
reassign the enployee to a different position at the sane grade
as the enployee's official position of record (see 3-A-5-2 for
additional information). (5 CFR 335.102)

0 (Reference 3-A-6-4- and 3-A-6-5) As an alternative to reduction
in force, the agency may use the job erosion provision to reduce
the grade of the overgraded position where grade-controlling duties
have gradually disappeared for no apparent reason or tine frane
(see 3-A-6-4); for additional information, reference HARDY V. ARM,
67 MS P.R 292; and GUBA v. ARWY, 70 MS P.R 192. (5 CFR
351.202(c) (3))

0 (Reference 3-A-6-5) 1In determ ning whether reduction in force
procedures are required, under 3-A-6-(b)-1 the agency nust consi der
whether the reduction in force is "announced." (5 CFR
351.202(c) (3))

0 (Reference 3-A-6-5) "Announced” neans that the agency has

I ssued one or nore specific reduction in force notices in the
conpetitive area.
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o] (Ref erence 3-A-6-5) Many tines reduction in force is a
possibility that will not occur, so the agency nmay proceed with the
downgr adi ng due to erosion of duties w thout using reduction in
force procedures unless the agency has nade an actual decision to
conduct a reduction in force, as evidenced by the issuance of
reduction in force notices.

0 The purpose of the 180-day rule referenced in 3-B-6-2 above is
to preclude reclassifications based on job erosi on when reduction
in force actions are pending in the conpetitive area.

(d) An agency mnust use reduction in force procedures, rather
than the job erosion provision, when an enployee will be

downgr aded because the agency abolished or transfered the

enpl oyee' s grade-controlling duties el sewhere in the agency with
no update to the enployee's position description (see 3-B-6-4-c¢);
for additional information, reference HARDY v. ARMWY, 67 MS.P.R
292, and GUBA v. ARWY, 70 MS.P.R 192.

0 (Reference 3-A-6-2, 3-A-6-4, and 3-A-6-5) Job erosion is not a
substitute for the 5 CFR Part 351 reduction in force procedures
because of a lag in inplenmenting the reorgani zation. As covered in
3-B-6-2-(a) above, the agency is required to use reduction in force
procedures even if a significant tinme period results between the
i mpl eent ati on of the reorgani zati on and a subsequent separation or
downgr adi ng of enployees; for additional information, reference
SH EFER v. LABOR, 39 MS. P.R 34; and BARRY v. FLRA, 74 MS. P.R
159.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 7.
COMWPETI Tl VE AREA

2. BASI S FOR COWPETI TI VE AREA (reference 3-A-7-2). An agency
defines the conpetitive area only on the basis of organi zation and
geography. (5 CFR 351.402(b))

0 (Reference 3-A-7-2) An agency nmay not define a conpetitive area
on the basis of other considerations (e.g., bargaining unit
menber shi p, grade, occupation, etc.).

0 (Reference 3-A-7-2) Once defined by the agency, the conpetitive
area includes all enployees in the organization(s) and | ocation(s)
included in the conpetitive area definition (e.g., the agency nmay
not nmake an exception to the conpetitive area definition based on
bargai ning unit nenbership, grade, occupation, etc). (5 CFR
351. 402(b))

3. COVPETI TI VE AREA STANDARD FOR HEADQUARTERS ACTI VI TIES
(reference 3-7-A-3). A mninmum headquarters conpetitive area nmay
consi st of any organizational unit under separate adm nistration
within the local commuting area. (5 CFR 351.402(b))

o The same conpetitive area standard applies for both headquarters
and field activities. (5 CFR 351.402(b))

o] OPM published final retention regulations in the Federal
Regi ster on Novenber 24, 1997, at 62 FR 62495, that on pages 62498
and 62499 clarified OPMs longstanding policy concerning the
m ni mrum standard for a reduction in force conpetitive area:

"To conduct a reduction in force, section 5 CFR 351.402(a) provides
that the agency nust establish the applicable conpetitive area that
I's the boundary wi thin which enpl oyees conpete for retention under
reduction in force procedures.

Section 5 CFR 351.402(b) provides that enployees in a conpetitive
area conpete for retention under OPMs reduction in force
regul ations only with other enployees in the same conpetitive area.
Enpl oyees do not conpete for retention with enpl oyees of the agency
I n anot her conpetitive area.
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Section 5 CFR 351.402(b) provides that the agency nust define each
conpetitive area solely in ternms of organizational unit and
geographical location. The conpetitive area then includes all
enpl oyees within the organi zati onal unit and geographical |ocation
that is included in the conpetitive area definition. Each enpl oyee
conpetes with all other enployees in the conpetitive area for
positions under OPM s retention regulations. There is no mni num or
maxi mum nunber of enployees in a conpetitive area. Al so, in any one
reduction in force, an agency may not use one conpetitive area for
the first round of conpetition and a different conpetitive area for
second rounds of conpetition.

Section 5 CFR 351.402(b) clarifies that the mninum conpetitive
area for any agency conponent is a subdivision of the agency within
the |l ocal commuting area that is under separate adm nistration. An
agency nmmy establish separate conpetitive areas for different
conponents in the same |ocal commuting area if each conponent is
under separate administration, which includes that each is
i ndependent of the other in operation, work function, and staff.

As used for purposes of establishing a mninmm conpetitive area
consistent with section 5 CFR 351.402(b), 'separate adm nistration’
is the admnistrative authority to take or direct personnel actions
(i.e., the authority to establish positions, abolish positions,
assign duties, etc.) rather than the issuance or processing of the
docunents by which these decisions are effected. This separate
adm nistration is evidenced by the agency's organi zati onal manual
and delegations of authority that docunent where, in the
organi zation, final authority rests to nmake these decisions. (The
conpetitive area standard al so recogni zes that nmany agencies retain
certain personnel -rel ated actions such as classification authority
or final approval of higher-graded positions to a central authority
above the organizational standard required for a mninum
conpetitive area).

The sanme standard is used for a m nimum conpetitive area in a | ocal
commuting area in both a headquarters organization or field
conponent. Forner references in 5 CFR 351.402(b) to organi zati onal
units that could conmprise a mninum conpetitive area in a
headquarters organi zation or field conponent were exanples of where
separate admnistration is often found in agencies. These
references were deleted in final 5 CFR 351.402(b) to clarify that
the sanme m nimum conpetitive area standard is applicable whether
the organi zational unit is headquarters, a field activity, a duty
station, or other applicable organization.
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Under 5 CFR 351.402(b), an agency nay establish a conpetitive area
that is larger than the m ni num standard. However, a conpetitive
area may not be smaller than the m ni mum standard.

The fact that several activities may be serviced by the sanme
personnel office does not, of itself, require that they be pl aced
in the sane conpetitive area. The personnel office nmerely processes
personnel actions rather than having final responsibility to nmake
deci sions on whether to establish positions, abolish positions,
assign duties, etc."

4. COWPETI TI VE AREA STANDARD FOR FI ELD ACTIVITIES (reference 3-7-
A-4, and 3-B-7-3 above). A mninmum headquarters conpetitive area
may  consi st of any organizational uni t under separate
admnistration within the local commuting area. (5 CFR 351.402(b))

o The same conpetitive area standard applies for both headquarters
and field activities. (5 CFR 351.402(b))

6. SEPARATE ADM NI STRATIVE AUTHORITY |IN COWETITIVE AREA
DETERM NATI ONS (reference 3-A-7-6). As used for establishing a
m ni num conpetitive area, "SEPARATE ADM N STRATIVE AUTHORITY
STANDARD' is the final adm nistrative authority to take or direct
personnel actions, such as the authority to establish positions,
abol i sh positions, assign duties, etc, rather than the personnel
office that processes the actions. (5 CFR 351.402(b))

0 (Reference 3-A-7-6) Many agenci es or conmponents reserve certain
personnel authorities to a central and/or higher level (e.g.,
classification authority, final approval of appointnments to higher-
graded positions, and/or overall control of the agency's budget and
ceiling allocation). These limtations do not inpact on the basic
standard for a mninmum conpetitive area, provided that the
organi zation can denonstrate overall final adm ni strative
authority, and this is evidenced in the applicable del egations of
authority to the organization.

0 (Reference 3-A-7-6) For additional information, reference YOUNG
v. INTERIOR, 21 MS P.R 568, COLEMAN v. EDUCATION, 21 MS P.R
574; WEBB v. LABOR, 18 MS.P.R 13, 765 F.2d 161; COX v. TVA, 41
MS. P.R 686.

7. COWPETI Tl VE AREAS LARGER THAN THE M NI MUM STANDARD (r ef er ence

3-A-7-7). An agency may establish a conpetitive area | arger than
the m ni nrum standard under OPM s retention regul ati ons.
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0 (Reference 3-A-7-7) An agency is not required to establish a
conpetitive area larger than the m ni mrum standard; for additional
information, reference GRIER v. HHS, 750 F.2d 844.

0 (Reference 3-A-7-7) There is no maximmadmnistrative limt on
the size of a conpetitive area, which potentially could extend to
the establishnent of a nationw de conpetitive area; for additional
i nformation, reference ROSENSTIEL v. ATF, 19 MS. P.R 478.

0 (Reference 3-A-7-7) A mninmumconpetitive area potentially may
i nclude a one-person duty station; for additional information,
reference G NNODO v. OPM 753 F.2d 1061.

8. LOCAL COVMUTI NG AREA DEFINITION (reference 3-A-7-8). The
"LOCAL COMMUTI NG AREA" nust be consistent with the general
definition (see 3-A-7-8-a) and is relative to a given |ocation.

o The local commuting area standard is covered in BEARDMORE v.
AGRI CULTURE, 761 F.2d 677 (Fed. Cir., 1984), in which the United
States Court of Appeals for the Federal Circuit stated that the
agency has both the right and responsibility to define a |ocal
comuting area for conpetitive area purposes, but that the
agency's definition nmust be consistent with OPM s regul ati ons and
nmust be reasonable rather than arbitrary.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTI ON 9.
COWPETI Tl VE LEVEL

2. PCSI TI ON DESCRI PTI ONS ARE USED TO ESTABLI SH COVPETI Tl VE LEVELS
(reference 3-A-9-2). The agency establishes conpetitive |levels on
the basis of each enployee's official position of record. (5 CFR
351.403(a)(2))

o For additional information, reference GEORGE v. ICC, 29 MS.P.R
479, 758 F.2d 667; FOSTER v. COAST GUARD, 8 M S.P. R 240; KLINE v.
TVA, 46 MS.P.R 193; SCHRCEDER v. TRANSPORTATION, 60 M S.P. R 566;
SALAZAR v. TRANSPORTATION, 60 MS.P.R 633; and ANDERSON v. TVA, 77
MS. PR 271.

o] (Reference 3-A-9-2) The agency's burden of proof on a
conpetitive level issue remains with the enployees' official
positions of record even when an agency uses an automated systemto
assist in determ ning enployees' reduction in force rights; for
additional information, reference KITCHHNGv. HHS, 20 MS.P.R 579.

0 (Reference 3-A-9-2) On appeal, the Merit Systens Protection
Board can assert the right to consider evidence other than the
enpl oyees' official position descriptions in adjudicating a
conpetitive level issue; for additional information, reference
BATEVMAN v. NAVY, 64 MS. P.R 464; DI SNEY v. NAVY, 67 MS.P.R 563;
BENKERT v. NAVY, 72 MS.P.R 432; and ANDERSON v. TVA, 77 MS. P.R
271.

5. UNDUE | NTERRUPTI ON EXPLAINED (reference 3-A-9-5). A
conpetitive |evel includes positions that, after consideration of
the other conditions covered in 5 CFR 351.403, are so simlar
"..that the agency may reassign the incunbent of one position to
any other other positions in the conpetitive |level wthout "Undue
Interruption.” (5 CFR 351.403(a)(1))

o0 "Undue Interruption” is defined in 5 CFR 351.203, and is also
covered in 3-A-4-1-(v).

o] For additional information on undue interruption in
establ i shnment of conpetitive |levels, reference SCHULTZ v. | NTERI OR
12 MS. P.R 394; KLINE v. TENNESSEE VALLEY AUTHORITY, 46 M S

193; and ANDERSON v. TVA, 77 MS. P.R 271..
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6. SEPARATE COWPETI Tl VE LEVELS REQUI RED (reference 3-A-9-6).

0 (Reference 3-A-9-6) Conmpetitive |levels for supervisors and
manager s

Effective with final retention regulations OPM published in the
Federal Register on January 13, 1995, at 60 FR 3055, there is no
requirenent in 5 CFR Part 351 that agencies establish separate
conpetitive | evels for supervisors and nonsupervi sors.

The requirenent that the agency establish separate conpetitive
| evel s for supervisors/ managers versus nonsupervi sor s/ nonnanager s
was fornerly contained in 5 CFR 351.403(b)(5). This paragraph was
del eted by the retention regul ati ons OPM publ i shed on January 13,
1995. (The fornmer paragraph 5 CFR 351.403(b)(6) was renunbered 5
CFR 351.403(b) (5).)

Except for this change, agencies still establish conpetitive |evels
usi ng each enpl oyee's official position under the provisions found
in 5 CFR 351.403. In nost cases, the deletion of the requirenent

that the agency establish separate conpetitive levels for
supervi sors/ managers versus nonsupervi sors/nonmanagers has no
effect on the agency's conpetitive |levels. For exanple, the duties
and responsibilities of a supervisory position will generally
precl ude placenent of the position in a conpetitive |evel that
i ncl udes nonsupervi sory position.

(e) (Reference 3-A-9-6-(e)) Conpetitive levels for trainee and
devel opnment al positions.

The agency establishes separate conpetitive levels for formally-
designated trainee and devel opnental positions; for additional
i nformation, reference HARRIS v. TREASURY, 5 MS. P.R 545. (5 CFR
351.403(b))(5)).

0 (Reference 3-A-9-6-(e)) A formally-designated trainee position
must neet the four conditions covered in 5 CFR 351.702(e)(1)
through -(4); these conditions are also covered in 3-A-26-2; for
additional information, reference G LBERT v. TRANSPORTATI ON, 21
MS.P.R 108. (5 CFR 351.403(b))(5); 5 CFR 351.702(e)(1)).

0 (Reference 3-A-9-6-(e)) Positions in positions that do not neet
all four conditions are not considered formally-designated trainee
positions for purposes of establishing conpetitive |evels, or for
assignnent rights in second round conpetition; for additional
information, reference G LBERT v. TRANSPORTATION, 21 M S.P.R 108.
(5 CFR 351.403(b))(5); 5 CFR 351.702(e)(1)).
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 10.
ESTABLI SHI NG RETENTI ON REQ STERS

1. GENERAL (reference 3-A-10-1). The "RETENTI ON REA STER' applies
the four retention factors required in law by 5 U S.C. 3502(a) to
the conpetitive level. (5 CFR 351.404(a))

0 (Reference 3-A-10-1) A "MASTER RETENTION LI ST" (or "MASTER
RETENTI ON REGQ STER') conbi nes individual retention registers; for
additional information, reference HANKS v. FEMA, 776 F.2d 1060, in
whi ch the agency did not establish individual conpetitive |evels
because all positions in the conpetitive area were abolished.

2. EMPLOYEES LI STED ON THE RETENTI ON REG STER (reference 3-A-10-2-
(a)-(c)). The retention register includes the name of each
conpeti ng enpl oyee who holds an official position of record in the
conpetitive level; for additional information, reference BROCK V.
NAVY 49 MS.P.R 564; SMTHv. OPM 67 MS.P.R 29; and TESTAN v.
UNI TED STATES, 424 U.S. 392. (5 CFR 351.404(a))

0 An enpl oyee conpetes under OPM s retention regulations only on
the basis of the enployee's official position of record held on the
effective date of the reduction in force; reference SMTH v. OPM
67 MS.P.R 29. (5 CFR 351.506(b))

o] The agency nust return an enployee serving on a detail,
tenporary pronotion, or termpronotion to the enpl oyee's official
position of record by the effective date of the reduction in force
(e.g., the agency nust return an enployee on a detail to the
enpl oyee's official position of record before reduction in force
conpetition in either the conpetitive level for the enployee's
official position of record, or the conpetitive |level to which the
enpl oyee was detailed); reference CHANCE v. FAA, 5 MS.P.R 277,
FRANKEL v. EDUCATIQN, 17 MS. P.R 453; and TESTAN v. UN TED STATES,
424 U.S. 392. (5 CFR 351.404(a))

4. EMPLOYEES LI STED APART FROM THE RETENTI ON REG STER (reference

3-A-10-4-(1)). Enpl oyees holding certain positions in a
conpetitive level do not conmpete for retention in that conpetitive
| evel, including an enployee who is serving in a time-limted

appointnment that is not covered by the reduction in force
regul ations. (5 CFR 351.404(b)(1))
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0 (Reference 3-A-10-4-(1)) An enployee serving in a conpetitive
service tenporary position is not covered by OPMs retention
regul ations and is not listed on the retention register, except
when the enpl oyee serves in a provisional appointnent authorized by
5 CFR 316.401 or 5 CFR 316.403; for additional information,
reference STARLING v. HUD, 14 MS.P.R 620, 757 F.2d 271. (5 CFR
351.404(b)(1); 5 CFR 351.501(b)(3))

0 (Reference 3-A-10-4-(1)) An enployee serving in a termposition
is covered by OPMs retention regulations and is listed on the
retention register even though the position is tinme-limted; for
addi tional information, reference SPEAKER v. EDUCATIQON, 13 MS. P.R
163; and PERLMAN v. ARMY, 23 MS.P.R 125. (5 CFR 351.501(b)(3))

0 (Reference 3-A-10-4-(1)) An enployee serving in an excepted
service tenporary position under an appointnment with a tine
limtation of nore than 1 year is covered by OPMs retention
regul ations and is listed on the retention regi ster even though the
position is tinme-limted. (5 CFR 351.502(b)(3)(ii))

0 (Reference 3-A-10-4-(1)) An enployee serving in an excepted
service tenporary position under an appointnment with a tine
limtation of less than 1 year is covered by OPMs retention
regulations and is listed on the retention register after the
enpl oyee has conpleted at least 1 year of current continuous
service under a tenporary appointnment with no break in service of
1 workday or nore; for additional information, reference COLEVAN v.
FDIC, 62 MS.P.R 187. (5 CFR 351.502(b)(3)(iii))
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 12.
RETENTI ON TENURE GROUPS

2. TENURE GROUPS- COVPETI TI VE SERVI CE (reference 3-A-12-2-(c)(3)).

(c)(3) (Reference 3-A-12-2-(c)(3)) GROUP 111. Competitive
service tenure Goup Ill includes each enployee serving under a
termappointnment. (5 CFR 351.501(b)(3))

0 (Reference 3-A-12-2-(c)(3)) An enployee serving in a term
position is covered by OPMs retention regulations; reference
SPEAKER v. EDUCATION, 13 MS.P.R 163; and PERLMAN v. ARMY, 23
MS. P.R 125.

0 (Reference 3-A-12-2-(c)(3)) In the final retention regul ations
that OPM published on Novenber 24, 1997, at 62 FR 62495, OPM
revised paragraph 5 CFR 351.501(b)(1) to clarify |ongstanding
policy that term enpl oyees are covered by OPM s reduction in force
regul ati ons:

"Section 351.501(b)(3). Oder of retention-conpetitive service.
Goup IIl includes all enployees serving wunder indefinite
appoi ntments, tenporary appointnments pending establishnment of a
regi ster, status quo appoi ntnments, TERM APPO NTMENTS, and any ot her
nonst atus nontenporary appoi ntments which neet the definition of
provi sional appointnments contained in sections 5 CFR 316.401 and
316.403." (62 FR 62500-62501; enphasis added for reference)

0 (Reference 3-A-12-2-(c)(3)) The separation or downgradi ng of a
t erm enpl oyee before expiration of the term appointnent is covered
by OPMs reduction in force regulations if the action results from
one of the reasons covered in 5 CFR 351.201(a)(2) (e.g.,
reorgani zation, |ack of work, shortage of funds, etc.). This neans
that, before the reduction in force effective date, the term
enpl oyee nmust be given a specific 60 days reduction in force notice
under 5 CFR 351.801(a)(1), or a specific 120 days reduction in
force notice under 5 CFR 351.801(a)(2) applicable when 50 or nore
enpl oyees are separated froma conpetitive area in the Departnent
of Defense. Al so, the agency nust apply the other provisions of 5
CFR Part 351, such as establishing conpetitive |evels under 5 CFR
351.403, which potentially provides the term enployee with the
opportunity to displace another Tenure Goup IIl enployee on the
sanme retention register.
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0 (Reference 3-A-12-2-(c)(3)) The separation of a Tenure G oup
1l enpl oyee because of expiration of a term appointnent is not
covered under 5 CFR 351.201(a)(2) of OPMs reduction in force
regul ati ons.

A Tenure Goup | or Il enployee whose position is abolished has the
right to displace a | ower-standi ng enpl oyee before rel ease fromthe
conpetitive level, as provided in 5 CFR 351.601(a). This includes
the right to displace a Tenure Goup IIl term enployee in the
conpetitive |l evel who holds a termposition with an expiration date
no sooner than 90 days past the reduction in force effective date.
(The definition of "Undue Interruption” in 5 CFR 351.203 is keyed
to a 90 day standard.) In any first round displacenment under 5 CFR
351.601(a), the higher-standing enpl oyee retains the sanme status
and tenure.

- Exanple 1. The nanes of two enployees are |listed on the
retention register for GS-301-9 positions; one enployee is in
Subgroup IB, and the second enployee is in Subgroup II11B because
t he enpl oyee was appointed to a term position with an expiration
date 6 nonths after the reduction in force effective date. The
position of the IB enployee is abolished. The IB enployee then
di spl aces the I11B enpl oyee who holds the term position. However,
the I B enployee continues to retain the sane status and tenure
whil e the enpl oyee encunbers the termposition (i.e., the enployee
hol ding the termposition is still in Subgroup IB)

When the term position expires, the Subgroup IB enployee has the
right to conpete under the RIF regulations, with the enployee's
rights and benefits based upon Subgroup IB (e.g., upon receipt of
a R F separation notice, the enployee is eligibile for the agency's
RPL and CTAP because of the Subgroup IB status and tenure). | f
actually separated, the separation action is under authority of 5
CFR Part 351, and the forner enployee is eligible for priority in
applying for positions in other agencies under |ICTAP, again based
upon the Subgroup IB status and tenure.

0 (Reference 3-A-12-2-(c)(3)) A Tenure Goup IIl enployee who is
separated by reduction in force is not eligible for the agency's
Reenpl oynent Priority List (reference 5 CFR 330.203(a)(1)), or
Career Transition Assistance Plan (reference 5 CFR 330.604(b)).
Al so, a Tenure Goup Il enployee who is separated by reduction in
force is not eligible for priority consideration for positions in
ot her Federal agencies under the Interagency Career Transition
Assi stance Plan (reference 5 CFR 330.703(b)(1)).
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0 (Reference 3-A-12-2-(c)) An enployee serving in a conpetitive
service tenporary position is not covered by OPMs retention
regul ati ons, except when the enployee serves in a provisional
appoi ntment aut horized by 5 CFR 316.401 or 5 CFR 316.403; reference
STARLING v. HUD, 14 M S.P.R 620, 757 F.2d 271; and HUVE v. NAVY,
29 MS.P.R 221. (5 CFR 351.404(b)(1); 5 CFR 351.501(b)(3))

3.  TENURE GROUPS-EXCEPTED SERVICE (reference 3-A-12-3-(b) and
(c))-

(b)(2) (Reference 3-A-12-3-(b)(2)) GROUP Il. Excepted service
tenure Group Il includes each enpl oyee whose tenure is equival ent
to a career-conditional appointnment in the conpetitive service in
agenci es having these appointnments. (5 CFR 351.502(b)(2)(ii))

o Participants in the Student Educational Enploynment Program
whi ch is authorized under 5 CFR 213.3202, have the sanme retention
rights as other excepted enployees enployed under a Schedule B
appointing authority.

Student participants who have not conpleted the education
requi renents for graduation are placed in excepted service tenure
group Il under OPM s reduction in force procedures. Section 5 CFR
351.502(b)(2) that excepted service tenure group Il includes
enpl oyees whose tenure is equivalent to a career-condtional
apppoi ntnent in the conpetitive service in agencies having simlar
excepted appoi ntnents. Excepted service tenure group Il also
students participating in the Student Educational Enploynment
Program who have not conpleted the education requirenments for
graduation, but are being carried in a | eave-w t hout - pay st at us.

A student participant who has conpl eted the education requirenments
for graduation and is within the 120-day period for optional
conversion to a conpetitive service career or career-conditiona
appoi ntnment is not covered by OPM s reduction in force regul ati ons.
After the student participant conpletes the education requirenments
for graduation, the individual is no longer eligible to remain in
t he Student Educational Enpl oynment Program has no vested right to
remai n enpl oyed, and has no nmandatory right to conversion to a
conpetitive service appoi ntnent.
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For retention purposes, this neans that after the student
partici pant conpletes the education requirenents for graduation,
and during the 120-day period for optional conversion to a
conpetitive service appointnent, the agency nmay termnate the
student participant without regard to OPMs reduction in force
regul ati ons.

(c)(2) (Reference 3-A-12-3-(c)(2)) GROUP II1Il. Excepted service
tenure Goup Il includes each enployee serving under an
appointment with a time limtation of nore than 1 year; this
i ncludes an excepted service enployee serving on a term
appointnment. (5 CFR 351.502(b)(3)(ii))

o The enployee is covered by OPM s reduction in force regul ations
fromthe date of appointnent.

(c)(3) (Reference 3-A-12-3-(c)(3)) Excepted service tenure G oup
[l includes each enpl oyee serving under an appointnment with a tine
limtation of less than 1 year after the enpl oyee has conpleted at
|l east 1 year of current continuous service under a tenporary
appointment with no break in service of 1 workday or nore;
reference COLEMAN V. FDI C, 62 MS P.R 187. (5 CFR
351.502(b) (3)(iii))
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 13.
VETERANS' PREFERENCE | N REDUCTI ON I N FORCE

3. GENERAL ELIGBILITY FOR VETERANS' PREFERENCE (reference
3-A-13-3). Vet erans' preference Veterans' preference for civi
servi ce purposes is authorized by 5 U S.C. 2108. (5 CFR Part 211)

(a) (Reference 3-A-13-(a)) The Dual Conpensation Act of 1964, as
codified in 5 US. C 3501(a) and 3502(a)(A) and (B), places
additional limtations upon retired nenbers of the Arned Forces
that restricts both eligibility for retention preference, and the
crediting of service in the Arned Forces for retention.

o] Except for enployees who are retired nenbers of the Arned
Forces, an enployee who is eligible for veterans' preference for
purposes of initial appointnent to the Federal service is also
eligible for veterans' preference under OPM s reduction in force
regul ati ons.

(b) (Reference 3-A-13-(b)) Sections 3-A-13 and 3-B-13 of the
Restructuring Information Handbook have basic information on the
application of veterans' preference for retention. However, in
maki ng an official determ nation of whether an enployee is entitled
to veterans' preference for retention, or to determ ne whether an
enpl oyee's service in the Armed Forces is creditable for retention,
refer to the applicable OPM Operating Mnual, "THE GU DE TO
PROCESSI NG PERSONNEL ACTIONS," (which was fornmerly Federal
Per sonnel Manual Suppl enment 296-33):

- Chapter 6, "DETERM NI NG CREDI TABLE SERVI CE AND DETERM NI NG
SERVI CE COVPUTATI ON DATES";

- Chapter 7, "VETERANS PREFERENCE"; and

- Chapter 8, "PROCESSI NG ACTIONS FOR C VI LI AN RETI REES AND FOR
MEMBERS AND FORMER MEMBERS OF THE ARMED FORCES. "

7. ELIGBILITY FOR VETERANS PREFERENCE BASED ON DERI VATI VE
PREFERENCE (reference 3-A-13-7). Veterans' preference al so extends
to four types of enployees who are eligible for derivative
preference, which is retention subgroup "A". (5 CFR 211.102(c))

(a) (Reference 3-A-13-7-(a)) Derivative preference may cover the

unmarried wi dow or wi dower of a veteran, as defined in 5 U S.C
2108(1) (A ; (5 U.S. C 2108(3)(D),
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o For purposes of derivative retention preference eligibility for
an unmarried widow or widower of a veteran, the definition of
"Veteran” under 5 U.S.C. 2108(1)(A) is:
"'veteran' neans an individual who--

(A) served on active duty in the arnmed forces during a war, in
a canpaign or expedition for which a canpaign badge has been
aut hori zed, or during a period beginning April 28, 1952, and endi ng
July 1, 1955."

(b) (Reference 3-A-13-7-(b)) Derivative preference may cover the
spouse of a service-connected disabled veteran, as defined in 5
U S C 2108(2), who has been unable to qualify for a Federal
position; (5 U S.C. 2108(EF)),

o For purposes of derivative retention preference eligibility for
an the spouse of a service-connected disabled veteran, the
definition of "Disabled Veteran" under 5 U S.C. 2108(2) is:

"' disabl ed veteran' means an individual who has served on active
duty in the arned forces, has been separated therefrom under
honor abl e condi tions, and has established the present existence of
a service-connected disability or is receiving conpensation,
disability retirenment benefits, or pension because of a public
statute adm nistered by the Departnent of Veterans Affairs or a
mlitary departnment."”

(c) (Reference 3-A-13-7-(c)) Derivative preference may cover the
not her of a veteran who died in a war or canpaign, provided that
the nother also neets other statutory conditions:

(1) Her husband is totally and permanently disabled; (5 U S.C
2108(F) (1)),

(2) She is w dowed, divorced, or separated fromthe father and has
not remarried; (5 U.S.C. 2108(F)(ii)), or

(3) She has remarried, but is w dowed, divorced, or legally
separated from her husband when preference is clainmed. (5 U S.C
2108(F) (iii))

(d) (Reference 3-A-13-7-(d)) Derivative preference may cover the
not her of a service-connected permanently and totally disabled
veteran, provided that the nother also neets other statutory
condi ti ons:

(1) Her husband is totally and permanently disabled; (5 US.C
2108(Q (i)); (5 U.S.C 2108(Q(i)),
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(2) She is wi dowed, divorced, or separated fromthe father and has
not remarried; (5 U.S.C. 2108(Q(ii)), or

(3) She has remarried, but is wdowed, divorced, or legally
separated from her husband when preference is clainmed. (5 U S. C
2108(Q (iii))

8. ELIGABILITY FOR VETERANS PREFERENCE WHEN THE EMPLOYEE | S
RETI RED FROM THE ARMED FORCES (reference 3-A-13-8). Public Law
88-448 (the Dual Conpensation Act of 1964), as codified in 5
US. C 3501(a)(3)(A), (B), and (C), specifically limts the
condi tions under which a retired nmenber of the armed forces is
entitled to veterans preference for purposes of reduction in
force conpetition in the Federal service. (5 CFR 351.501(d)(1)-

(3))

0 (Reference 3-A-13-8-(b)) The Dual Conpensation Act of 1964
limts the application of veterans' preference for reduction in
force purposes if the enployee is receiving an imredi ate retirenent
fromthe Armed Forces after receiving credit for at |east 20 years
of mlitary service; for additional information, reference MONACO
v. UNI TED STATES, 523 F.2d 935; PARTON v. ARW, 4 MS P.R 74,
BURROUGH v. TVA, 43 MS.P.R 117; and REYES v. NAVY, 70 MS.P.R
476. (5 U.S.C. 3501(a)(3)(B))

0 (Reference 3-A-13-8-(b)) This restriction applies even if the
individual is receiving certain disability benefits fromthe arned
forces, and/or the enployee is receiving a service-conpensable
disability fromthe Departnent of Veterans Affairs; for additional
information, refefence KELLY v. OPM 53 M S. P.R 511; and BROOKS v.
oOPM 59 MS.P.R 207. (5 U S.C 3501(a))

0 (Reference 3-A-13-8-(a)-(c)) Under the Dual Conpensation Act,
Congress permtted retirees of the Armed Forces to retain their
veterans' preference for nost purposes, including appointnment to
Federal positions. However, Congress also provided that an Arned
Forces retiree would not retain veterans' preference in RF
conpetition after beginning a second career in the Federal service,
unl ess the individual neets one of the three conditions in 5 U S. C
3501(a)(3), which are also covered in 3-A-13-8-(a)-(c), and in 3-B-
13-8-(a)-(c) below. (5 U.S.C 3501(a); 5 CFR 351.501(d)(1)-(4))
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(a) (Reference 3-A-13-8-(a)) A retired nmenber of the Arned Forces
is eligible for veterans' preference in reduction in force if the
enpl oyee's Arned Forces' retirenment is based on a disability:

(i) resulting frominjury or disease received in the |ine of duty
as a direct result of armed conflict, (5 U S.C. 3501(a)(3)(A(i);
(5 CFR 351.501(d)(1)(i)), or

(ii) caused by an instrunmentality of war and incurred in the line
of duty as defined by Sections 101 and 1101 of title 38, US. C. (5
U S C 3501(a)(3)(A)(i); 5 CFR 351.501(d)(1)(ii))

- Exanple: A retired nenber of the Armed Forces is credited
with 20 years of active mlitary service. The enployee is also
receiving a service-conpensable disability fromthe Departnent of
Veterans Affairs, but believes that he should be entitled to
disability benefits fromthe Arned Forces based upon an act of war
situation that nmeets condition (1) above fromthe Dual Conpensation
Act . In order to potentially gain eligibility for retention
preference, the enpl oyee nmust contact the office of corrections for
the appropriate Arned Forces retired pay center and request a
change in the basis of his Arned Forces retired pay; for additional
information, reference KELLY v. OPM 53 MS. P.R 511; and BROOKS v.
OoPM 59 MS. P.R 207.

(b) (Reference 3-A-13-8-(b)) A retired nenber of the Arned Forces
is eligible for veterans' preference in reduction in force if the
enpl oyee's Arnmed Forces' retirenent is based on | ess than 20 years
of active service. (5 U S C 3501(a)(3)(B); 5 CFR 351.501(d)(2))

0 (Reference 3-A-13-8-(b)) An enployee whose Arned Forces
retirement is based on at |east 20 years of active mlitary
service is considered to have 20 or nore years of full-tine
active service even when the actual day-for-day service totals

| ess than 20 years; for addition information, reference BURROUGH v.
TVA, 43 MS.P.R (1990).
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- Exanple: A retired nenber of the Arnmed Forces is credited
with 20 years of active mlitary service for purposes of
eligibility for retired pay fromthe Arned Forces. As an enlisted
person, the individual had transferred to the Navy
Fl eet Reserve after 19 years and 6 nonths actual service, so that
t he enpl oyee's actual service in the Arned Forces is |less than 20
years. Because the retired nmenber received credit for 20 years of
mlitary service for purposes of the Armed Forces retired pay, the
i ndividual is considered to have 20 years of full-tinme active
service in the Armed Forces under the Dual Conpensation Act for
purposes of eligibility for retention preference. For additional
information, reference BURROUGH v. TVA, 43 MS. P.R 117.

0 (Reference 3-A-13-8-(b)) A period of active duty for training
in the Arned Forces is considered the same as other active duty in
the Armed Forces if the service is ultimately credited toward
retirement fromthe Armed Forces based upon 20 or nore years of
active service. In this situation, the enpl oyee may not deduct the
training service and qualify for veterans' preference for retention
on the basis that the retired pay fromthe Arned Forces is based
upon | ess than 20 years of active service in the Arned Force. (5
U S.C. 3501(a)(3)(B))

(c¢) (Reference 3-A-13-8-(c)) Avretired nmenber of the Arned Forces
is eligible for veterans' preference in reduction in force if the
enpl oyee has been continuously enpl oyed since Novenber 30, 1964, by
the Federal CGovernnent in a position covered by OPMs retention
regulations. (5 U.S.C. 3501(a)(3)(0; 5 CFR 351.501(d)(3))

o] (Reference 3-A-13-8-(c)) An enployee who is eligible for
veterans' preference in reduction in force under the "grandfather
provision” of 5 U S. C 3501(a)(3)(C), that is generally applicable
to retired menbers of the Arnmed Forces who have worked
continuously for the Federal government since Novenber 30, 1964,
does not apply if the individual: (5 CFR 351.501(d)(4))

(1) Retired at the rank of major or higher (or equivalent) (5
U S.C 2801(4)(A)), and

(2) |Is not a disabled veteran as defined in 5 U S. C 2108(2) (see
3-A-13-4). (5 U S.C 2801(4)(B))
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9. ELIABILITY FOR VETERANS PREFERENCE WHEN THE EMPLOYEE | S
RETI RED FROM THE ARMED FORCES AS A TI TLE 10 RESERVI ST (reference 3-
A-13-9). A veteran who becones eligible for retired pay at age 60
as a reservist under authority of chapter 67 of title 10, United
States Code, is not subject to the Dual Conpensation Act of 1964
because the retirenent fromthe Armed Forces is based on | ess than
20 years creditable active service. (5 CFR 351.501(d)(5))

(a) To retain retention preference at at age 60, the reservist
must have either:

(1) Retired at the rank of major (or equivalent) or higher, and be
a disabled veteran, as defined in 5 US. C 2108(2); (5 US.C
2108(4)(A)); 5 CFR 351.501(d)(5)), or

(2) Retired below the rank of major (or equivalent). (5 U S. C
2108(4) (B); 5 CFR 351.501(d)(5))

(b) The reservist is eligible for veterans' preference only if the
enpl oyee neets the applicable Arned Forces service requirenents;
for additional information reference LOVE v. POSTAL SERVICE, 76
MS. P.R 490. (5 CFR 351.501(d)(5))

o If the enployee neets the requirenents for veterans' preference,
the reservist is always eligible for veterans' preference in
reduction in force until age 60 when the Arnmed Forces retirenent
pay commences. (5 CFR 351.501(d)(5))
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 14.
SERVICE CREDIT IN R F

3. CREDI TABLE SERVI CE FOR RETENTI ON (reference 3-A-14-3).

(a) (Reference 3-A-14-3-(a)). Enpl oyees received reduction in
force service credit for all civilian service perforned as a
Federal enployee, as defined in 5 US C 2105(a); (5 US.C
3502(a)(3); 5 CFR 351.503(hb))

o GCenerally, all service that is creditable toward civil service
retirement is creditable for reduction in force, although certain
service that is not creditable for retirement may also be
creditable for retention purposes, including service specifically
aut hori zed by statute for this purpose.

0 Reference HORNER v. ACOSTA, 803 F.2d 687; the United States
Court of Appeals for the Federal Grcuit held that an individual is
eligible for benefits only for service as an enpl oyee which neets
the criteria set forth in 5 U S C 2105(a). In order to be a
Federal enployee, the first criteria set forth in 5 U S. C. 2105(a)
provi des that an individual nust have been "appointed in the civil

service." The Court found that definite, unconditional action by
an authorized federal official designating an individual to a
specific civil service position is necessary to fulfill the

appointnment requirenent of 5 U S . C 2105(a); this action is
evi denced by an executed SF 50 or SF 52, and docunentation of an
adm ni stered oath of office.

o The requirenent that a Federal enployee be "appoi nted” excludes
an individual whose services are retained nerely by contract. In
order to be a Federal enployee, the individual nust have been
appointed in the civil service; reference WATTS v. OPM 814 F.2d
1576 (Fed. Cir.), Cert Denied, 484 U. S 913, 108 S.Ct. 258, 98
L. Ed. 2d 216.

4. DETERM NI NG THE EMPLOYEE' S SERVI CE DATE (reference 3-A-14-4).
A record of all creditable Government service (e.g., civilian,
mlitary, and nerchant marine service) is needed to determ ne
each enployee's relative retention standing in a subgroup.

o For additional information on the records used to deternmn ne

the retention standing of conpeting enployees, refer to Section
3- B- 16.
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o0 Detailed informati on on determ ning service credit under the
reduction in force regulations is found in "The Guide to
Processi ng Personnel Actions,” fornerly Federal Personnel Mnual
Suppl enment 296- 33.

5. DETERM NI NG THE SERVI CE DATE OF RETI RED MEMBERS OF THE ARMED
FORCES (reference 3-A-14-5).

(1) and (2) (Reference 3-A-14-5-(1) and (2)). The official
beginning and ending dates for official "periods of war,"
"canpaigns," and "expeditions," are covered in "The Guide to
Processi ng Personnel Actions,” fornerly Federal Personnel Manua
Suppl enent 296- 33.

o The Merit Systens Protection Board considered the limtations of
t he Dual Conpensation Act in addressing what constitutes a period
of war (or canpaign or expedition) during active service in the
Armed Forces for purposes of retention; reference BROOKS v. OPM 59
MS. P.R 207.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 15.
CREDI T FOR PERFORVANCE.

4. RATINGS USED FOR RI F PURPCSES (Reference 3-A-15-4).

(b) MODAL RATING (Reference 3-A-15-4-(b)) "MODAL RATING' is
the sunmary rating | evel assigned nost frequently anong the
actual ratings of record that are:

(1) Assigned under the summary | evel pattern that applies to the
enpl oyee's position of record on the date of the reduction in
force; (5 CFR 351.203), and

(2) Gven, as determned by the agency, wthin the sane
conpetitive area, or within a | arger subdivision of the agency, or
agencywi de; (5 CFR 351.203; 5 CFR 351.504(c)(1)), and

(3) On record for the nost recently conpleted appraisal period
prior to the date of issuance of reduction in force notices, or the
cutof f date the agency specifies prior to the issuance of notices
after which no newratings will be put on record. (5 CFR 351.203)

o Paragraphs 3-A-15-8 and 3-B-15-8 cover the conditions under
which a rating is considered "On Record" and avail able for use by
the office responsible for establishing the retention register. (5
CFR 351.504(b)(3)).

(4) (Reference 3-A-15-4-(b)) Modal ratings are used only when the
conpetitive area undergoing a reduction in force contains an
enpl oyee (or enployees) who has no rating of record within the
applicable 4 year period for crediting ratings. (Paragraph 3-A-15-
3 covers the applicable 4-year time period for crediting ratings of
record in reduction in force. (5 CFR 351.504(b)(1) and 5 CFR
351.504(b)(2)(e)).

o For exanple, an enployee may not have received a rating of
record because of a long-termabsence fromthe job of record (e.g.,
active mlitary duty, injury conpensation, an assignnment under the
I nt ergover nmental Personnel Act, work on behalf of a collective
bargaining unit, or assignment of duties outside nmanagenent's
control to appraise.

0 (Reference 3-A-15-4-(b)) There is no requirenent for an agency
to either determne or to use nodal ratings when every enployee in
the conpetitive area has at |east one rating of record (including
any performance eval uation determ ned to be an "Equival ent Rating
of Record") during the applicable 4-year tinme period.
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(5) (Ref erence 3-A-15-4-(b)) Modal ratings are specific to a
pattern of summary | evels, which are covered in 5 CFR 430.208(d).
(5 CFR 351. 203)

o Each summary pattern has its own nodal rating.

o The agency will have nore than one nodal rating when nore than
one summary pattern is used in a conpetitive area, or in different
conpetitive areas, undergoing the reduction in force.

(6) (Ref erence 3-A-15-4-(b)) Time period to determ ne noda
ratings: Options 1 and 2.

- Option 1. An agency nay determ ne nodal ratings in advance
of an actual reduction in force.

0 An agency nmay decide to review the actual avail able ratings of
record for the nost recently conpl eted apprai sal period as soon as
t he agency anticipates a need to conduct a reduction in force.

o The agency may also review the actual available ratings of
record at any tinme without regard to any immediate plans for
downsi zing. Either approach allows the agency to determ ne the
vari ous nodal ratings for each of the sumuary | evel patterns used
by the agency's appraisal prograns.

- Option 2: An agency nust determ ne nodal ratings when
required to prepare retention records for an actual reduction in
force.

0 An agency nust determ ne nodal ratings to provide additiona
retention service credit for performance when the agency finds
enpl oyees in a conpetitive area who have no ratings of record
during the applicable 4-year period. (5 CFR 351.504(c)(1))

(7) (Reference 3-A-15-4-(b)) The agency may determ ne noda
ratings on the appraisal prograns and patterns wthin the
conpetitive area, a |larger organizational unit (or units) wthin a
subagency, a subagency, or agencyw de. (5 CFR 351.203; 5 CFR
351.504(c)(1))

(8) (Reference 3-A-15-4-(b)) The agency determ nes the nodal
rating on the basis of the summary |level pattern used by the
appl i cabl e appraisal program (5 CFR 351.504(c)(1))
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0 (Reference 3-A-15-4-(b)) For each enployee with no rating of
record, the agency nust determine the following: (5 CFR
351.504(c) (1))

- What is the enployee's position of record?
- What performance apprai sal program covers that position?

- Which summary | evel pattern applies to that programon the
date of the reduction in force?

(9) (Reference 3-A-15-4-(b)) The agency nust use the sanme nodal
rating for all enployees in the conpetitive area who:

- Have no ratings of record within the 4-year period preceding
the reduction in force notice or the cutoff date, (5 CFR
351.504(c) (1)), and

- Are in positions of record covered by appraisal prograns
that use the sane summary pattern. (5 CFR 351.203)

(10) (Reference 3-A-15-4-(b)) As applicable, the agency
determ nes separate nodal ratings for each of the (up to) eight
different summary |evel patterns used by the agency's appraisa
programs. (5 CFR 351.203; 5 CFR 351.504(c)(1))

o The agency may find that nore than one pattern has the sane
nodal rating. (For exanple, based on the agency's perfornmance
records, the agency may find that Level 3 ("Fully Successful,” or
equivalent) is the nodal rating for both Pattern B and Pattern H).

o The agency shoul d docunent the results of its decisions on nodal
ratings in a table, which is covered in the exanples found in 3-B-
5-4-(b)-(11) bel ow.

(11) (Reference 3-A-15-4-(b)) In order to determ ne the noda
rating for a particular sumary | evel pattern, the agency shoul d
conplete the following four steps included in Exanple 1: (5 CFR
351.203; 5 CFR 351.504(c) (1))

- Exanple 1:

- Step 1, Action: For the nost recently conpl eted apprai sal
period, the agency reviews the ratings of record within the
conpetitive area (or a larger organization, if applicable) that are
on record. The agency then sorts the ratings of record given under
that summary pattern by sunmary | evel
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Si tuation: There is a single conpetitive area with a single
performance appraisal program and all ratings of record were
assigned under Pattern H (which has 5 Ilevels). The | atest
apprai sal period ended Septenber 30. The cut-off date to put
ratings on record was Decenber 1. The agency reviews the ratings
of record that were given for the | atest appraisal period, and that
are on record, before the cutoff date:
o0 10 enpl oyees received a Level
20 enpl oyees received a Level
15 enpl oyees received a Level
4 enpl oyees received a Level
2 enpl oyees received a Level

OO0O0Oo
RPNW,AO

- Step 2, Action: Look at the nunber of ratings of record
given for each summary | evel

Si tuation:

0 10 enpl oyees received a Level 5
0 20 enpl oyees received a Level 4
o0 15 enpl oyees received a Level 3
0 4 enployees received a Level 2
o0 2 enployees received a Level 1

- Step 3, Action: The summary level with the highest count is
the nodal rating for the pattern

Situation: 20 is the highest nunber, so Level 4 (e.g., "Exceeds
Ful 'y Successful,” or equivalent) is the nodal rating for Pattern
Hin this conpetitive area.

- Step 4, Providing Retention Credit for Performance on the
Basis of a Mdydal Rating

Situation: In this situation, an enployee with an actual Level 4
rating of record (e.g., "Exceeds Fully Successful," or equival ent)
receives 16 years additional retention service credit for
performance. The enpl oyee who has no rating of record receives 16
years additional retention service credit for performance based on
the Level 4 nodal rating.
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(12) (Reference 3-A-15-4-(b)) Additional exanples of the "Mda
Rating", as defined in 5 CFR 351. 203:

- Exanple 2: The Sports Agency

The Sports Agency is preparing for a reduction in force in two of
its five bureaus. Each bureau is a separate conpetitive area, and
each has a different perfornmance appraisal program that uses a
different summary | evel pattern. The |ast appraisal period, which
is the sane for the entire agency, ended Septenber 30. The Sports
Agency's Personnel Ofice issued notices to all enployees in the
af fected bureaus that the cutoff date for putting ratings of record
on record was Novenber 1; after that date no new ratings of record
woul d be accepted for crediting in the reduction in force.

On Novenber 15, the personnel office's Reduction In Force Task
Force exam ned the ratings of record on record for each enpl oyee
in the separate conpetitive areas undergoing a reduction in
force. The Task Force found that 5 of the 60 enployees in the Col f
Bureau and 3 of the 20 enployees in the Tennis Bureau have had no
ratings of record during the last 4 years. (O these enployees, 2
are on extended | eave without pay while on active mlitary duty, 3
are on injury conpensation, 1 is a bargaining unit representative
wor ki ng on union duties, 1 is on an Intergovernnental Personne
Assignnent, and 1 is a reinstated career enployee who has not
wor ked 1 ong enough after reenploynent to receive a rating of
record.)

The Gol f Bureau's appraisal programuses Pattern E (Levels 1, 3,
4, and 5). The Tennis Bureau's appraisal programuses Pattern B
(Levels 1, 3, and 5). The Task Force reviewed the ratings of
record for each bureau and sorted the ratings by summary | evel
with the follow ng results:
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Exanpl e 2 (conti nued)
THE GOLF BUREAU

Pattern E
- Level 1 (Unacceptable), 3 enpl oyees
- Level 2 (Mnimally Successful), N A
- Level 3 (Fully Successful), 21 enpl oyees
- Level 4 (Exceeds Fully Successful), 22 enpl oyees *
- Level 5 (Qutstanding), 9 enpl oyees

The results of the Task Force's review finds that Level 4 was the
summary | evel assigned nost frequently (22 enployees) for the
| at est appraisal period in the Golf Bureau. Level 4 is the nodal
rating for Pattern E The Task Force wll provide the sane
additional service credit to each of the 5 enployees in the Golf
Bureau who have no rating of record as the value provided to a
rating of record of Level 4 in pattern E.

THE TENNI S BUREAU

Pattern B
- Level 1 (Unacceptable), 0 enpl oyees
- Level 2 (Mnimally Satisfactory), N A
- Level 3 (Fully Satisfactory), 9 enpl oyees *
- Level 4 (Exceeds), N A
- Level 5 (Qutstanding) 8 enpl oyees

The results of the Task Force's review finds that Level 3 was the
sunmary | evel assigned nost frequently (9 enployees) for the |atest
apprai sal period in the Tennis Bureau. Level 3 is the nodal rating
for Pattern B. The Task Force will provide the sane

additional service credit to each of the 3 enployees in the Tennis
Bureau who have no rating of record as the val ue provided

to a rating of record of Level 3 in pattern B.

The Sports Agency may need to run reductions in force in sone of
its other Bureaus in the near future. \Wile the Task Force is
reviewi ng enpl oyee ratings of records for the two Bureaus where a

reduction in force will be run, it wll conduct a simlar review
for each of the agency's other Bureaus with its separate apprai sal
program and sunmmary pattern. In order to be prepared for any

additional reductions in force actions, the Sports Agency devel oped
a table show ng the nodal rating for each of its Bureaus.
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Exanpl e 2 (conti nued)
THE SPORTS AGENCY
Level 1 Level 2 Level 3 Level 4 Level 5

Aquati cs
Bur eau
Pattern A- 1 N A 7* N A N/ A

Basebal
Bur eau
Pattern H 1 1 6 8* 7

ol f
Bur eau
Pattern E- 3 N A 21 22%* 9

Soccer
Bur eau
Pattern G 0 1 9* 6 N A

Tenni s
Bur eau
Pattern B- 0 N A 9* N A 8

- Exanple 3: International Business Agency

On January 3, the International Business Agency (I1BA) announced
an agencywi de reduction in force resulting from a nassive
reorgani zation. Al of the agency's seven Bureaus are included in
a single conpetitive area. Al t hough each Bureau has its own
performance apprai sal program sone of the prograns use the sane
summary pattern. As part of the reduction in force process, the
personnel office issued a nmenorandum advi sing that the cutoff date
for all ratings of record to be on record is January 31.

On February 15, the personnel office reviewed all the recorded
ratings of record and sorted them by apprai sal program pattern and
Bureau, resulting in the chart below The personnel office found
there were 15 enpl oyees who had no ratings of record for any of the
4 years prior to the cutoff date. (O these enployees, 6 are on
I njury conpensation, 3 are on detail to

Congress, 2 are bargaining unit representatives working on official
uni on business, 1 is on extended sick |eave, 1 just returned from
an unappr ai sabl e I ntergovernnental Personnel Assignnent, and 2 are
new hires.)
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Exanpl e 3 (conti nued)
THE | NTERNATI ONAL BUSI NESS AGENCY
Level 1 Level 2 Level 3 Level 4 Level 5

o European
Bur eau
0 Asi an
Bur eau
o North
Aneri can
Bur eau
Pattern A- 2 N A 105* N A N A

o African
Bur eau
Pattern B- 0 N A 28* N A 17

0 Australian
Bur eau
Pattern E- 3 N A 21 30* 14

o0 South
Aneri can
Bur eau
o Cari bbean
Bur eau
Pattern H 1 1 43 60* 40

Based on the results of the review, each of the 15 enpl oyees who

have no ratings of record are assigned additional service credit

for the applicable nodal rating (referenced above with "*") for the
apprai sal program that corresponds to the enpl oyee's position of
record:

- Enployees in positions of record covered by appraisal
prograns using Pattern A receive additional service credit for
retention on the basis of Level 3, Pattern A;

- Enpl oyees in positions of record covered by apprai sal
prograns using Pattern B receive additional service credit for
retention on the basis of Level 3, Pattern B;

- Enpl oyees in positions of record covered by apprai sal
prograns using Pattern E receive additional service credit for
retention on the basis of Level 4, Pattern E, and

- Enpl oyees in positions of record covered by apprai sal
progranms using Pattern H receive additional service credit for
retention on the basis of Level 4, Pattern H
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- Exanple 4: The Music Depart nent

On July 1, the Music Departnent announced a reduction in force
effective August 31 for its Jazz Division with a cut-off date for
ratings of record of July 15. The Music Departnent's Human
Resources (HR) O fice advised all Division Chiefs that only the
Jazz Division will be required to take an actual reduction in
nunber of positions. Nonethel ess, because the entire Departnent
is a single conpetitive area, all Divisions nay experience

per sonnel changes as the reduction in force is run. The Misic
Department al so uses a single, agencyw de perfornance apprai sal
programwi th summary pattern H (5 levels). The HR Ofice
reviewed the ratings of record to be credited for the reduction
in force and found 15 enployees with no ratings of record. (O

t hese enpl oyees, 5 recently transferred fromthe Legislative
Branch, 3 are on extended sick |leave, 2 are on injury
conpensation, 4 are on detail to various intelligence agencies,
and 1 is on extended | eave without pay while on active mlitary
duty.) On August 5, the HR Ofice tabulated its nodal rating for
the conpetitive area. The results of that review are:

THE MUSI C DEPARTMENT

Level 1 Level 2 Level 3 Level 4 Level 5

Cl assi cal

Di vi si on 0 0 12 21 70
Country

Di vi si on 2 0 39 26 12
Jazz

Di vi si on 3 3 35 41 21
Rock

Di vi si on 2 2 28 20 3

Depart ment w de
Tot al s- 7 5 114+ 108 106

As a result of the review, the nodal rating for the conpetitive
area (i.e., the entire Departnment) is Level 3, Pattern H  Since
all creditable ratings of record were assigned under the sane
summary | evel pattern, the HR Ofice will provide each of the 15
enpl oyees who have no ratings of record 12 years of additional
service credit (i.e., the anount provided under 5 CFR 351.504(d)
for a rating of record of Level 3, Pattern H).
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5. RATINGS IN OTHER AGENCI ES (reference 3-A-15-5). An agency is
required to consider enployees' ratings of record earned in
different agencies if the rating occurred within the applicable 4-
year period. (5 CFR 351.504(b)(1))

(1) (Reference 3-A-15-5) The agency nust accept an enpl oyee's
copies of performance ratings of record in a different agency if
the prior ratings are not available in the enployee's official
records, and the agency determ nes that the enployee' s copies of
the ratings are valid. (5 CFR 351.504(b)(1) and 5 CFR
351.504(b) (2))

(2) (Reference 3-A-15-5) |In reviewing the official records of an
enpl oyee's ratings of record in a different agency, the agency nust
al so determne the applicable summary | evel pattern of the rating.
(5 CFR 351.203))

o Wien the agency finds multiple patterns of summary |levels within
a conpetitive area, the agency is not required to provide an
enpl oyee with the sane anount of retention service credit for
performance that the enployee would have received for the sane
rating in the former agency. (5 CFR 351.504(c) (1))

o Paragraphs 3-A-15-12 and 3-B-15-12 cover additional retention
service credit for performance with nultiple rating patterns.

7. RATING OF RECORD- EMPLOYEES NOT COVERED BY 5 U. S.C. CHAPTER 43
OR 5 CFR PART 430 (reference 3-A-15-7).

0 (Reference 3-A-15-7) AGENCIES EXCLUDED--Certain agencies are
excl uded fromthe performance appraisal provisions authorized by 5
U S.C 4301(1), including:

- Architect of the Capitol

- Botani cal Gardens

- Central Intelligence Agency

- Congressional Budget Ofice

- Copyright Royalty Tribunal

- Corporation for National Service

- DC Gover nnent

- Defense Intelligence Agency

- Export-lnport Bank of the United States
- Federal Deposit Insurance Corporation

- Federal Hone Loan Mortgage Corporation
- Federal Savings and Loan |nsurance Corporation
- Federal Reserve Board

- General Accounting Ofice
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(Conti nued-3-B-15-7. RATI NG OF RECORD- EMPLOYEES NOT COVERED BY 5
U S.C. CHAPTER 43 OR 5 CFR PART 430)

- House of Representatives - Menbers

- House of Representatives - Sergeant at Arns
- Inter-American Foundation

- Legal Services Corporation

- Library of Congress

- National |nagery and Mappi ng Agency

- National Security Agency

- National Security Counci

- Ofice of Technical Assistance

- Overseas Private Investnent Corporation

- Panama Canal Conmi ssion

- Peace Corps

- Pennsyl vani a Avenue Devel opnent Corporation
- Pension Benefit Guaranty Corporation

- Postal Rate Commi ssion

- Suprene Court

- Tennessee Vall ey Adm nistration

- US Postal Service

0 EMPLOYEES EXCLUDED- - Certain enpl oyees are excluded fromthe
per formance appraisal provisions authorized by 5 U S. C. 4301(1),
i ncl udi ng:

- Enpl oyees outside the US who are paid in accordance with
| ocal native prevailing wage rates for the area in which
enpl oyed.

- Individuals in the Foreign Service of the United States.

- Physicians, dentists, nurses, or other enployees in the
Veterans Health Adm nistration of the Departnent of Veterans
Affairs whose pay is fixed under chapter 73 of title 38 U.S.C

- Admi nistrative Law Judges appoi nted under section 3105 of
title 5 U.S.C

- Enpl oyees in the Senior Executive Service or the Federal
Bureau of Investigation and Drug Enforcenent Adm nistration
Seni or Executive Servi ce.

- Individual s appointed by the President.

- Enpl oyees not in the conpetitive service excluded by OPM
regul ation.
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(Conti nued-3-B-15-7. RATI NG OF RECORD- EMPLOYEES NOT COVERED BY 5
U S.C. CHAPTER 43 OR 5 CFR PART 430)

- Enpl oyees in tenporary appointnents not to exceed one year
who agree to serve wi thout a perfornmance eval uati on and who wil |
not be considered for a reappointnent or for an increase in pay
based in whole or in part on perfornmance.

0 (Reference 3-A-15-7) As provided in 5 CFR 430.202(c), certain
positions are excluded from the performance appraisal provisions
authorized by 5 U.S.C. 4301(1), including:

- Enpl oyees in excepted service positions for which
enpl oynment is not reasonably expected to exceed the m ni num
period established by the agency (under 5 CFR 207(a)) in a
consecutive 12-nonth period.

0 (Reference 3-A-15-7) POSI TI ONS EXCLUDED- - As provided in 5 CFR
430. 202(d) for OPM approved agency requests for exclusions,
certain positions are excluded from the performance appraisal
provi sions of 5 CFR Part 430, including:

- AGRI CULTURE (1981) (Updated 1996).

-- Tenporary positions filled under 5 CFR
213.3113(e) (3) when occupi ed by individual s whose princi pal
duties involve making and servicing natural disaster emergency
| oans.

-- Positions filled under 5 CFR 213. 3102(Q).

-- Positions filled under 5 CFR 213. 3102(k) when
occupi ed by enpl oyees to whom no conpensation i s paid.

-- Positions filled under 5 CFR 213.3102(1) when
occupied by scientific, professional, or technical experts for
consul tati on purposes.

-- Positions filled under 5 CFR 213. 3102(0) when
occupi ed by faculty nenbers.

-- Positions filled under 5 CFR 213. 3202(c) when

occupi ed by students under the Student Tenporary Enpl oynent
program
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(Conti nued-3-B-15-7. RATI NG OF RECORD- EMPLOYEES NOT COVERED BY 5
U S.C. CHAPTER 43 OR 5 CFR PART 430)

-- Positions filled under 5 CFR 213. 3313(a)(5) when
occupied by State performance assistants, field assistants, or
agricultural hel pers, except that this exclusion applies for up
to 220 working days in a service year when positions are occupi ed
by individual s providing emergency services.

-- Positions filled under 5 CFR 213.3113(d)(2) when
occupi ed by nenbers of State Comm ttees under the Farm Service
Agency.

-- Positions filled under 5 CFR 213.3313(1)(3) when
occupi ed by food inspectors or veterinarians.

-- Positions filled under 5 CFR 213.3113(f)(l) when
occupi ed by Agricultural Commodity G aders, Agricultural
Commodi ty Techni ci ans, and Agricultural Commodity Aids in the
t obacco, dairy, and poultry conmmodities, Meat Acceptance
Speci alists, Cerks, and Laborers under the Prevailing Rate
System

-- Positions filled under 5 CFR 213.3313(f)(2) when
occupi ed by Agricultural Commodity G aders, Agricultural
Commodi ty Techni ci ans, and Agricultural Commodity Aids in the
cotton, raisin, and processed fruit and vegetable commodities.

-- Positions filled under 5 CFR 213.3102(m when
occupi ed by custodi ans or general | aborers.

-- Positions in Schedule A of 5 CFR 213.3113(a)(1)
encunbered by enpl oyees who serve w t hout conpensation to the
Federal Governnent and who al so hold appointnent with a State
Cooper ati ve Extension Service.

- COMVERCE.

-- Schedul e A enpl oyees for 2000 Decenni al Census
(1996) .
- EDUCATI ON.

-- Experts and Consultants under 5 U.S.C. 3109 (1995).
- ENERGY

-- Experts & Consultants, Tenporary and Intermttent
(1980) .
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(Conti nued-3-B-15-7. RATI NG OF RECORD- EMPLOYEES NOT COVERED BY 5
U S.C. CHAPTER 43 OR 5 CFR PART 430)

- FEDERAL EMERGENCY MANAGEMENT AGENCY.

-- Enpl oyees hired under the Robert T. Stafford
Di saster Relief and Energency Assistance Act, Pub.L. 93-288
(1996) .

- GENERAL SERVI CES ADM NI STRATI ON.
-- Board of Contract Appeals (1981).

- HOUSI NG AND URBAN DEVELOPMENT.
-- Menbers, Board of Contract Appeals (1997).
-- Experts and Consultants (1997).

- INTERI OR, National Park Service.

-- Seasonal part-tine enployees with appointnents
expected to last for nore than 120 days but |ess than 180 days
(1984).

- JUSTI CE, FBI
-- Enpl oyees furnished on a reinbursable basis to
various | egislative commttees (1980).
-- Special Agents detailed to CI A (1981 and 1982).
-- Special Agent detailed to GAO (1984).
-- High school cooperative students (1987).

- JUSTICE, INS

-- Menbers, Board of Inmmgration Appeals (1980).

-- Immgration Judges, Executive Ofice for Inmgration
Revi ew (1991).

- LABOR

-- Menbers, Benefits Review Board (1985).

-- Menbers & Alternates, Enployees’ Conpensation
Appeal s Board (1985).

-- Chairman & Menber, Wage Appeal s Board (1985).

-- Chairman & Menbers, Labor Adm nistrative Review
Board (1997).

- NAVY
-- Mariner Enployees, Mlitary Sealift Comrand (1981).

- STATE
--Experts and Consultants under 5 U.S.C. 3109 (1996).

- U S ARMS CONTROL AND DI SARMAMENT AGENCY
-- Experts and Consultants under 5 U S. C. 3109 (1996).

58



- VETERANS AFFAI RS
-- Associ ate Menbers, Board of Veterans Appeals (1982).
-- Menbers, Board of Contract Appeals (1996).

(Conti nued-3-B-15-7. RATI NG OF RECORD- EMPLOYEES NOT COVERED BY 5
U S.C. CHAPTER 43 OR 5 CFR PART 430)

(a) (Reference 3-A-15-7-(a)-(e)). Enployees who received
ratings of record while not covered by 5 U S.C. chapter 43, and 5
CFR Subpart 430-B, receive additional retention service credit
based upon those ratings only if the agency determ nes that the
ratings are "EQU VALENT RATINGS OF RECORD," as defined in 5 CFR
430.201(c). (Also, 5 CFR 351.203)

0 BACKGROUND: Sone agencies and organi zations within the
Federal governnent are not covered by the perfornmance apprai sal
provisions found in 5 U S.C. Chapter 43 and in 5 CFR Part 430.
However, many of these agencies have devel oped simlar procedures
to evaluate the performance of their enployees.

The January 1997 reduction in force regulations limt the
awar di ng of additional service credit for retention based on
performance only to ratings given under authority of 5 U S.C
Chapter 43 and 5 CFR Part 430. (For reference, this includes
ratings of record given to enpl oyees while they are nenbers of

t he Seni or Executive Service). Wen enpl oyees noved from an
agency (or organization) that is not covered by the appraisal
provi sions authorized by 5 U S.C. Chapter 43 and 5 CFR Part 430
t he appraisal |aw and regul ations to an agency (or organi zation)
that is covered, there was no authority for the enpl oyees to
receive additional retention credit for performance based on the
noncover ed apprai sal given, as applicable in the enpl oyee's forner
agency or fornmer organization in the sanme agency.

o (For additional information on the performance provisions of
OPM s January 1997 retention regulations, refer to Appendi x B of
Restructuring Informati on Handbook Mydule 3, Unit A)

OPM s Novenber 24, 1997, revised retention regul ations provide that
an agency may determ ne that an enpl oyee's perfornmance eval uation
from an agency not subject to 5 U S.C. Chapter 43 and 5 CFR Part
430 neets the criteria for an "Equivalent Rating of Record,"” as
defined in 5 CFR 430.201(c). The agency then awards additiona
retention service credit based upon the performance eval uati ons of
conpeti ng enpl oyees. The agency conducting the reduction in force
has the right to make this decision. (5 CFR 351.204)

59



o (A comlete information copy of OPMs 5 CFR Part 351 reduction
in force regul ations, updated to January 1998, is found in Appendi x
D of Restructuring Information Handbook Mbdule 3, Unit A)

Par agraphs 5 CFR 351.504(b)(1) and (2) of OPMs reduction in force
regul ati ons provide that enployees receive additional retention
service credit based upon the enpl oyees' three nost recent ratings
of record of Level 3 (i.e., "Fully Successful"” or equivalent), or
hi gher, during the 4 years prior to the date (as applicable) the
agency either issues specific reduction in force notices or freezes
ratings by use of a cutoff date.

If any enployees in the conpetitive area have performance
eval uations or ratings during the applicable 4-year period that are
not based on 5 U.S.C. Chapter 43 and 5 CFR Part 430, the agency may
award additional performance credit for retention only if the
agency determnes that the performance evaluations neet the
criteria for "Equivalent Ratings of Record,” as defined in 5 CFR
430. 201(c).

(d) (Reference 3-A-15-7-(d)). An "Equivalent Rating of Record"” is
a performance eval uation that neets requirenents set forth in 5 CFR
430.201(c). The rating was issued by a Federal agency (or

organi zation) that is not subject to 5 U S.C. Chapter 43 and 5
CFR Part 430. Paragraph 5 CFR 430.201(c)(2) provides that an
"Equi val ent Rating of Record" nust have:

(1) Been issued as an officially designated perfornmance
eval uati on under the enpl oyi ng agency's perfornmance eval uation
system

(2) Been derived fromthe appraisal of perfornmance agai nst
expectations that are established and communi cated i n advance,
and that are work rel ated; and

(3) Identified whether the enpl oyee perfornmed acceptably.

0 An agency should determ ne whether a performance evaluation is
an "Equi val ent Rating of Record" when an enployee first transfers
from another agency (or organization), when the necessary
information is still available fromthe former enployer. |In any
situation, an agency may determ ne whet her a perfornmance eval uation
I's an "Equival ent Rating of Record” by answering the

gquestions in the follow ng two steps:
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STEP 1. Exam ne the enpl oyee's perfornmance eval uation fromthe
ot her agency or organi zation and see if any of the foll ow ng
gquestions is answered "YES":

(1) Does the perfornmance eval uation conme from an agency not
subject to the appraisal |aw and regul ati ons?

[ Refer to the "Agency Exclusion List" found in paragraph 3-B-15-7
for agencies that are excluded fromb5 U S.C. Chapter 43 and 5 CFR
Part 430.]

(2) D d the enployee occupy a position that was excluded from
t he appraisal |aw and regul ati ons?

[ Refer to the "Agency Exclusion List" found in paragraph 3-B-15-7
above for agencies that are excluded from5 U S. C. Chapter 43 and
5 CFR Part 430.]

(3) Does the performance eval uation cone from an agency that
requested specific exclusion fromthe O fice of Personnel
Managenment (OPM for the position occupied by the enployee?

[ Refer to the "Agency Exclusion List" found in paragraph 3-B-15-7
for agencies that are excluded from5 U S.C. Chapter 43 and 5 CFR
Part 430.]

STEP 2. If the answer to any of the previous questions in Step 1
is "YES," then the agency should review each enpl oyee's
performance eval uation to determ ne:

(1) Was the performance evaluation issued as an officially
desi gnat ed eval uati on under the enpl oyi ng agency's performance
eval uati on systenf

(2) Was the performance eval uation derived fromthe appraisal of
performance agai nst expectations established and conmuni cated in
advance that were work rel ated?

(3) Does the performance evaluation identify whether the
enpl oyee perfornmed acceptably?

(4) |Is there a sunmary level that could fit into one of the
patterns established at 5 CFR 430.208(d)? (Wen the performance
eval uati on does not include a summary | evel designator or rating
pattern, the agency may identify a conparable | evel and pattern
based on the information provided in the performance eval uation
or information about the evaluation system under which it was
given fromthe originating agency or organization.)
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If the answers to all the questions in STEP TWO are "YES," then

t he perfornmance eval uation neets the criteria for an "Equi val ent
Rating of Record" and is used to grant additional retention service
credit for performance in a reduction in force.

0 (Reference 3-A-15-7-(a)-(e)) For granting additional retention
service credit in a reduction in force, the agency considers an
"Equi val ent Rating of Record” the sane as a rating of record given
under authority of 5 U S.C. Chapter 43 and 5 CFR Part 430. The
agency then awards the appropriate nunber of years of additional
service. (For reference, paragraph 3-A-15-11 covers the
| ongstanding 12/ 16/20 crediting procedure under a single rating
pattern, while paragraph 3-A-15-12 covers alternative crediting
options if the agency finds that the conpetitive area includes
multiple rating patterns.)

8. AVAILABILITY OF RATINGS (reference 3-A-15-8).

(a) (Reference 3-A-15-8-(a)) To be creditable under OPMs
reduction in force regul ations, the agency nust have issued the
rating(s) to the enployee, conpleted all appropriate reviews and
signatures, and placed the rating on record. (5 CFR 351.504(b)(3))

0 (Reference 3-A-15-8-(a)) Section 5 CFR 351.504 of the fina
retention regulations that OPM publi shed on Novenber 24, 1997, does
not specifically cover what date should be used as the effective
date of a rating of record for purposes of reduction in force
conpetition. Part 5 CFR 430 also does not cover this issue
However, in related Supplenmentary Information published in the
Federal Register at 62 FR 62498, OPM st at ed:

"Several comments asked what date should be used as the effective
date of a rating of record (i.e., for purposes of OPMs reduction
in force regulations)...It is OPMs view that the ending date of
the applicable appraisal period is the effective date of the rating
of record, and this date should be used to determ ne whether or not
arating of record falls within the 4-year 'l ook-back' period."

0 (Reference 3-A-15-8-(c)) Consistent with the requirenent set
forth in 5 CFR 351.504(b)(4)(i), the agency should state its policy
on what date is used as the effective date of a rating of record in
t he i ssuance(s) that inplenent the agency's perfornmance nmanagenent
pol i ci es.
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o] For additional information on docunenting agency policies
i mpl erent i ng per formance managenent issues, refer to 3-A-15-8-(d)-
(1), and 3-A-15-8-(d)-(2).

(c)(1) (Reference 3-A-15-8-(c)-(1)): To ensure proper application
under OPMs reduction in force regulations, each agency nmnust
specify its internal policy for processing ratings and putting them
on record for reduction in force purposes. This policy nust be
i ncluded in the agency's appropriate issuances that inplenent its
per f ormance managenent policies. (5 CFR 351.504(b)(4))

o For additional information, reference HAATAJA v. LABOR, 25
MS.P.R 594, in which the Merit Systens Protection Board
references the agency's issuances in review ng whether the agency
provi ded conpeting enpl oyees with proper retention credit.

(d)(1) (Reference 3-A-15-8-d-(1)): To ensure proper application
under OPM s reduction in force regul ati ons, each agency nust
specify inits internal policy for processing ratings and putting
them on record for reduction in force purposes the conditions
under which a rating is considered to have been received for

pur poses of determ ning an enpl oyee's retention standing.

o For additional information, reference MAZZOLA v. LABOR, 25
MS.P.R 682, in which the Merit Systens Protection Board first
ref erences HAATAJA v. LABOR, 25 MS.P.R 594, and then refers to
t he agency's issuances in review ng whether the agency properly
determ ned which ratings of record were available for retention
pur poses.

o The agency should state its policy on what date is used as the
effective date of a rating of record in the issuance(s) that
I mpl erent t he agency's performance managenent policies. (Refer to
3-B-15-8-(a) above for additional information on this issue.)

(d)(2) (Reference 3-A-15-8-d-(2)):

- Exanmple One: If the agency has no policy providing for a
cutoff date for ratings of record and issues specific reduction in
force notices on August 31, 1998, each enployee is entitled to
credit for ratings of record issued during the 4-year period from
August 31, 1994 through August 30, 1998.
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- Example Two: If the agency has a policy providing for the
cutof f of ratings of record 30 days before it issues specific
reduction in force notices on August 31, 1998, each enpl oyee is
entitled to credit for performance during the 4-year period
extending from August 1, 1994, through July 31, 1998.

9. FREEZI NG RATINGS (reference 3-A-15-9-(a)). The agency nay
establish a policy providing for a rating of record cutoff date a
specific nunmber of days prior to the date the agency issues
specific reduction in force notices. (5 CFR 351.504(b)(2); 5 CFR
351.504(b) (4)(ii))

0 (Reference 3-A-15-9-(a)) After the cutoff date, the agency may
not put ratings of record on record and subsequently use those
ratings for the purpose of determ ning enployees' retention
standing. (5 CFR 351.504(b)(2); 5 CFR 351.504(b)(4)(ii))

0 (Reference 3-A-15-9) There is no authority for an agency to
sinply establish a fixed date for the freezing of enployees
ratings of record for purposes of 5 CFR Part 351. Instead, 5 CFR
351.504(b)(4)(ii) states that:

"Each agency nust specify in its appropriate issuance(s): If the
agency elects to use a cutoff date, THE NUVBER OF DAYS prior to the
I ssuance of reduction in force notices after which no new ratings
of record will be put on record and used for purposes of this
subpart." (Enphasis added for reference.)

0 (Reference 3-A-15-9-) Having established a cutoff date based on
t he nunber of days prior to the expected date that the agency wll
I ssue reduction in force notices, the agency may then retain that
date if the planned effective date of the reduction in force is
subsequently changed to a | ater date.

10. M SSI NG RATINGS (reference 3-A-15-10).

(a) (Reference 3-A-15-10-(a)) An enpl oyee who has not received any
rating of record during the applicable 4-year period receives
additional service credit for retention on the basis of a "Moddal
Rating." (5 CFR 351.203; 5 CFR 351.504(c)(1))

o Paragraphs 3-A-15-4-(b) and 3-B-15-4-(b) cover "Mdal Ratings."
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(b)(1) (Reference 3-A-15-10-(b)(1)) An enployee who has received
only two actual ratings of record during the applicable 4-year
period receives additional service credit for retention by adding
together the value of the two ratings, dividing by two, and
rounding to the next higher whole nunber if the result is a
fraction. (5 CFR 351.504(c)(2))

o Paragraphs 3-A-15-11 and 3-B-15-11 cover additional retention
service credit for perfornmance when the conpetitive area includes
only a single pattern of summary |l evels. The two paragraphs al so
cover the amount of additional service credit for retention in a
situation with a single pattern of summary |evels. (5 CFR
351.504(d))

- Example 1: Two ratings of record under a single rating
pattern:

Al'l enployees in the conpetitive area received ratings of record
only under a single pattern of summary levels, which in this
exanple is Pattern H (five-levels).

During the applicable 4-year period for considering ratings of
record to be used for retention purposes, the enployee in this
exanpl e received only two actual ratings of record as the result of
being called to active duty in the Armed Forces. The enpl oyee's
actual ratings of record were Level 5 ("CQutstanding”) and Level 4
("Exceeds Fully Successful"). Because the conpetitive area
i ncludes only conpeting enployees covered by a single rating
pattern, the enployee received additional service credit for
retention on the follow ng basis: (5 CFR 351.504(c)(2))

Rating 1: Level 5
Rating 2: Level 4

20 additional years of service
16 additional years of service

gross sum = 36 additional years of service

Net additional service credit is conputed by dividing the
gross sum of 36 additional years of service by the two actua
ratings, which results in 18 additional years of retention service
credit for the enpl oyee.

(b)(2) (Reference 3-A-15-10-(b)(2)) An enployee who has received
only one actual rating of record during the applicable 4-year
period receives additional service credit for retention on the
basis of that single rating. (5 CFR 351.504(c)(2))
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- Exanple 2: -One rating of record under a single rating
pattern:

Al'l enployees in the conpetitive area received ratings of record
only under a single pattern of summary levels, which in this
exanple is Pattern H (five-Ilevels).

During the applicable 4-year period for considering ratings of
record to be used for retention purposes, the enployee in this
exanpl e received only one actual rating of record as the result of
being called to active duty in the Armed Forces. The enpl oyee's
actual rating of record was Level 5 ("Qutstanding”). Because the
conpetitive area includes only conpeting enployees covered by a
single rating pattern, the enployee received additional service
credit for retention on the follow ng basis: (5 CFR 351.504(c)(2))

Rating 1. Level 5 = 20 additional years of service

Net additional service credit is conputed by the anount of the
additional service credit fromthe single rating, which results in
20 additional years of retention service credit for the enpl oyee.

11. AMOUNT OF CREDI T- SI NGLE RATI NG PATTERN (reference 3-A-15-11).
If all enployees in the conmpetitive area received ratings of record
only under a single pattern of summary | evels, the agency provides
additional retention service credit for performance on the
foll ow ng basis:

- Level 5 ("CQutstanding” or equival ent) = 20
additional years of service (5 CFR 351.504(d)(1))

- Level 4 ("Exceeds Fully Successful"™ or equival ent)
additional years of service (5 CFR 351.504(d)(2))

- Level 3 ("Fully Successful"™ or equival ent) = 12
addi tional years of service (5 CFR 351.504(d)(3))

- Level 2 = ("Mnimally Successful" or equival ent)
addi tional years of service (5 CFR 351.504(d))

- Level 1 = ("Unsuccessful"” or equivalent) = 0
addi tional years of service (5 CFR 351.504(d))

16

1
o
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- Exanple 1: three ratings of record under a single rating
pattern:

Al'l enployees in the conpetitive area received ratings of record
only under a single pattern of sunmmary levels, which in this
exanple is Pattern H (five-Ilevels).

During the applicable 4-year period for considering ratings of
record to be used for retention purposes, the enployee in this
exanpl e received three actual ratings of record. The enployee's
three actual ratings of record were Level 5 ("Qutstanding”), Level
5 ("Qutstanding”), and Level 4 ("Exceeds Fully Successful").
Because the conpetitive area includes only conpeting enployees
covered by a single rating pattern, the enployee received
additional retention service credit on the follow ng basis: (5 CFR
351.504(d))

Rating 1: Level 5 = 20 additional years of service
Rating 2: Level 5 = 20 additional years of service
Rating 3: Level 4 = 16 additional years of service

gross sum = 56 additional years of service

Net additional service credit is conputed by dividing the
gross sumof 56 additional years of service by the three ratings of
record (i.e., 18.7), which after rounding up results in 19
additional years of retention service credit for the enployee.

- Exanple 2: three ratings of record under a single rating
pattern:

I n conputing additional years of retention service credit based on
performance, the agency always rounds up a fraction to the next
hi gher whol e nunber.

Al'l enployees in the conpetitive area received ratings of record
only under a single pattern of summary levels, which in this
exanple is Pattern H (five-Ilevels).

During the applicable 4-year period for considering ratings of
record to be used for retention purposes, the enployee in this
exanpl e received three actual ratings of record. The enployee's
three actual ratings of record were Level 4 ("Exceeds Fully
Successful "), Level 5 ("Qutstanding"), and Level 4 ("Exceeds Fully
Successful "). Because the conpetitive area includes only conpeting
enpl oyees covered by a single rating pattern, the enpl oyee received
additional retention service credit on the follow ng basis: (5 CFR
351.504(d))
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Rating 1. Level 4 = 16 additional years of service
Rating 2: Level 5 = 20 additional years of service
Rating 3: Level 4 = 16 additional years of service

gross sum = 52 additional years of service

Net additional service credit is conputed by dividing the
gross sumof 52 additional years of service by the three ratings of
record (i.e., 17.3), which after rounding up results in 18
additional years of retention service credit for the enpl oyee.

12. AMOUNT OF CREDI T- MULTI PLE RATI NG PATTERNS (reference 3-A-15-
12). Paragraph 5 CFR 351.504(e) provides that if an agency
determ nes that enployees in a conpetitive area have ratings of
record under nore than one pattern of summary |evels (as covered in
5 CFR 430.208(d)), the agency nmust consider the m x of patterns in
provi ding conpeting enployees with additional retention service
credit for performance.

(1) (Reference 3-A-15-12) "M xed Patterns” exi st when one or nore
ratings of record within a conpetitive area that are now being
credited for retention under 5 CFR 351.504 were given to conpeting
enpl oyees under a different summary |evel pattern than other
ratings of record in the sanme conpetitive area.

0 (Reference 3-A-15-12) Different situations may result in m xed
patterns of sumrmary | evel patterns:

- Exanple 1: An agency changes its performance appraisal
program going from one summary |evel pattern to another (e.g.
froma traditional five-level pattern to a two-level "Pass/Fail"
pattern). After a newrating cycle is conpleted, the enpl oyees
wi || have ratings of record given under two different types of
summary | evel patterns.

- Exanple 2: Different conponents of an agency use different
apprai sal prograns with different sunmary |evel patterns. An
enpl oyee noves from one conponent to another. After a new rating
cycle is conpleted, the enployee will have ratings of record given
under two different types of sunmary | evel patterns.

- Exanple 3: An agency uses only a single appraisal program
and a single summary |evel pattern. Enpl oyees transfer to the
agency from ot her Federal agencies, where the enpl oyees received
one or nore ratings of record under a different pattern. The
enpl oyees will have ratings of record given under two different
types of sunmary | evel patterns.
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(2) (Reference 3-A-15-12) To determ ne whether or not a m x of
patterns exists, the agency nust first refer to the applicable
definition of conpetitive area. (Reference Section 3-A-7 for
addi tional information on conpetitive areas.)

The agency nust then list all ratings of record that wll be
credited to conpeting enployees in the reduction in force. This
i ncl udes any "Equival ent Ratings of Record" (reference 3-A-15-7 and
3-B-15-7).

The agency then conpares the patterns of the ratings. As provided
in 5 CFR 351.504(b)(1) and (b)(2) (reference 3-A-15-3), this
requires the agency to review up to three ratings of record for
every enployee in the reduction in force conpetitive area.

If nore than one pattern is represented (even if there is just one
rating that differs from a predom nant pattern), then a mx of
patterns exists in that conpetitive area.

(3) (Reference 3-A-15-12) If a mx of patterns exists, 5 CFR
351.504(e) requires the agency to (i) consider the mx of patterns,
and (ii) provide additional retention service credit for
performance consistent with 5 CFR 351.504(e)(1)-(8).

o] (For additional information on the requirenents in 5 CFR
351.504(e)(1)-(8), reference 3-A-15-12.)

(4) (Reference 3-A-15-12) Note that 5 CFR 351.504(e)(8) of OPMs
Novenber 24, 1997, revised reduction in force regulations provides
that an agency nmay nodify retention service for performance only on
the basis of ratings of record that are put on record on or after
Cctober 1, 1997. An agency nust credit all ratings of record that
were put on record prior to Cctober 1, 1997, under January 1997
retention regulations (i.e., additional service <credit for
retenti on based on performance is credited only on the basis of 12,
16, or 20 additional years of service.)
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o For additional information on the performance provisions of
OPM s January 1997 retention regul ations, refer to Appendi x B of
Restructuring Information Handbook Mddule 3, Unit A

(h) (Reference 3-A-15-12-(h)). Section 5 CFR 351.504(e)(7)
requi res that each agency specify the nunber(s) of years additional
retention service credit for performance that the agency wll
establish for summary levels under different patterns. (For
reference, "Patterns of Sunmary Levels"” are defined in 5 CFR
430.208(d)) .

(1) (Reference 3-A-15-12-(h)) In determning the anount of
additional service credit for retention in a situation where the
conpetitive area includes nultiple rating patterns, the agency nmay
consi der issues such as:

- How many different sunmary | evel patterns are there in the
m x?

- |Is there a predom nant sunmary | evel pattern?

- How many enpl oyees have ratings of record under each of the
different patterns?

- How many ratings of record are fromsummuary |evel patterns
that differ fromthe predom nant pattern?

- Wat effect would it have on enpl oyees if the agency applied
the default (and | ongstanding) 12/ 16/20 crediting procedure?

- What summary | evel was assigned nost frequently to enpl oyees
i n each pattern?

- What types of performance distinctions have already been
made in the rating process, and how can those distinctions be
preserved?

(2) (Reference 3-A-15-12-(h)) AGENCY OPTI ONS FOR DETERM NI NG
RETENTI ON CREDI T BASED UPON PERFORMANCE USING MULTI PLE RATI NG
PATTERNS. Agency options include, but are not |imted to:

(i) (Reference 5 CFR 351.504(e)(4), and 3-A-15-12-(e)). The

agency may establish the sane nunber of years of credit for
different summary levels in the sane pattern
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- Exanple 4: The agency finds that a conpetitive area includes
sone enployees with Pattern A (two-level) ratings of record, and
ot her enpl oyees with Pattern H (five-level) ratings. Under 5 CFR
351.504(e)(4), the agency, at its discretion, could decide to
provi de the enployees (for exanple) who have ratings under the
five-level Pattern Hthat were put on record on or after CQctober 1,
1997, with the sanme 16 years of additional retention credit for
each applicable Level 3 rating ("Fully Successful" or equival ent),
and each applicable Level 4 rating ("Exceeds Fully Successful" or
equi val ent) .

(i) (Reference 5 CFR 351.504(e)(3), and 3-A-15-12-(d)) The
agency may establish different amounts of retention service credit
for the sane level in different patterns. (Reference 5 CFR
351.504(e)(6), and 3-A-15-12-(9g).) The anount of additional
retention service credit for performance nmay be any whol e nunber
bet ween 12 years and 20 years of additional retention credit.

- Exanple 5: The agency finds that a conpetitive area includes
sone enployees with Pattern A (two-level) ratings of record, and
ot her enpl oyees with Pattern H (five-level) ratings. Under 5 CFR
351.504(e)(6), the agency, at its discretion, could (for exanple)
decide to provide enployees who have applicable Level 3 ratings
("Fully Successful™ or equivalent) under the five-level Pattern H
that were put on record on or after Cctober 1, 1997, with 14 years
of additional retention credit, while providing enployees wth
applicable Level 3 ratings under Pattern A (two-level) wth (for
exanple) 16 years of additional credit.

(i) (Reference 5 CFR 351.504(b)(4), and 3-A-15-8-(c)) The
agency may establish an agencyw de policy that sets the anount of
additional retention credit applicable to each different sunmary
level within its applicable rating pattern found within the agency,
and then apply this policy to all conpetitive areas and reduction
in force actions throughout the agency.

(iv) The agency may nodify an established agencyw de policy that
sets the ampbunt of additional retention credit applicable to each
different summary level within its applicable rating pattern found
within the agency, and then apply this nodified policy to all
conpetitive areas and reduction in force actions throughout the
agency. (Reference 5 CFR 351.504(b)(4), and 3-A-15-8-(c).)
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(v) The agency may allow subagencies and/or activities to
establish their own policy on the anount of additional retention
credit applicable to each different summary level within its
applicable rating pattern found within a particular conpetitive
area. The subagency and/or activity may subsequently nodify the
policy for a different conpetitive area (or areas), and/or a
different reduction in force action (or actions). (Reference 5 CFR
351.504(b) (4), and 3-A-15-8-(c).)

(vi) (Reference 5 CFR 351.504(e)(2) and (e)(3), and 3-A-15-12-(c)
and (d).) The agency may establish, and use, the |ongstanding (and
default) 12/16/20 «crediting procedure to assign additiona
retention service credit for all ratings of record regardl ess of
i ndi vi dual sunmary | evel patterns.

- Exanple 6: The agency finds that a conpetitive area includes
sone enployees with Pattern A (two-level) ratings of record, and
ot her enpl oyees with Pattern H (five-level) ratings. Under 5 CFR
351.504(e)(2) and (e)(3), the agency, at its discretion, could
decide to provide the enpl oyees who have applicable ratings under
the five-level Pattern H, that were put on record on or after
Cctober 1, 1997, with the default amounts of 12 years of additional
retention service credit for each applicable Level 3 rating ("Fully
Successful " or equivalent), 16 years for each applicable Level 4
rating ("Exceeds Fully Successful” or equivalent), and 20 years for
each applicable Level 5 rating ("Qutstandi ng" or equivalent). The
agency coul d al so decide to provide enpl oyees under the two-Ievel
Pattern Awith only 12 years of additional retention service credit
for each applicable Level 3 rating ("Fully Successful"™ or
equi val ent) .

(3) ACENCY OPTI ONS FOR DETERM NI NG RETENTI ON CREDI T BASED UPON
PERFORMANCE USI NG MULTI PLE RATI NG PATTERNS. Agency options do
not include, in part:

(i) (Reference 5 CFR 351.504(e)(8), and 3-A-15-12-(i)) The agency
may not nodify the anmount of additional service credit for
retention that is applicable to any ratings of record put on record
before Cctober 1, 1997.

- Exanple 7: The agency finds that a conpetitive area includes
sone enployees with Pattern A (two-level) ratings of record, and
ot her enpl oyees with Pattern H (five-level) ratings that were put
on record before Cctober 1, 1997. Under 5 CFR 351.504(e)(8), the
agency nmay not nodify the 12/16/20 crediting procedure authorized
in OPMs January 1997 retention regulations if all of the ratings
were put on record before Cctober 1, 1997.
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(i) (Reference 5 CFR 351.504(e)(5), and 3-A-15-12-(f).) The
agency may not establish different anounts of additional retention
service credit for the sane |evel of performance in a single rating
pattern.

- Exanple 8: The agency finds that a conpetitive area includes
sone enployees with Pattern A (two-level) ratings of record, and
ot her enpl oyees with Pattern H (five-level) ratings. Under 5 CFR
351.504(e)(5), the agency (for exanple) nust establish the sane
nunber of years of additional retention service credit for al
enpl oyees with applicable Pattern A ratings of Level 3 ("Fully
Successful " or equivalent).

(4) ACGENCY REQUI REMENTS FOR DETERM NI NG RETENTI ON CREDI T BASED
UPON PERFORMANCE USI NG MULTI PLE RATI NG PATTERNS. Agency
requi renents include:

(i) (Reference 5 CFR 351.504(e)(1), and 3-A-15-12.) The agency
must determne if a conpetitive area includes enployees who have
ratings of record under nore than one pattern of summary rating
| evel s.

(5) EXAMPLES OF RETENTI ON CREDI T BASED UPON PERFORVANCE USI NG
MULTI PLE RATI NG PATTERNS.

(iit) (Reference 5 CFR 351.504(e)(1)-(8), and 3-A-15-12). If a
conpetitive area includes nore than one pattern of sunmary rating
| evel s, the agency mnust consider the mx of patterns and provide
additional retention service credit for performance consistent with
5 CFR 351.504(e)(1)-(8).

- Exanple 9: The agency finds that a conpetitive area includes
sone enployees with Pattern A (two-level) ratings of record, and
ot her enpl oyees with Pattern H (five-level) ratings. Under 5 CFR
351.504(e), the agency (for exanple) nust determ ne whether
enpl oyees with applicable Pattern A ratings of Level 3 ("Fully
Successful " or equivalent), and enployees with applicable Pattern
H ratings of Level 3, receive the sanme or different anounts of
retention service credit based on perfornmance.

(iii) (Reference 5 CFR 351.504(e)(7), and 3-A-15-12-(h).) If a
conpetitive area includes nore than one pattern of sunmary rating
| evel s, the agency nust specify the nunber of years additiona
retention service credit that it wll establish for sunmary rating
|l evel s within their applicable patterns, and nmake this information
readily avail able for review
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(5) EXAMPLES OF RETENTI ON CREDI T BASED UPON PERFORMANCE USI NG
MULTI PLE RATI NG PATTERNS (conti nued).

- Exanple 10: The agency is planning for a June 1, 1998,
reduction in force in a single conpetitive area (e.g., the entire
agency headquarters is a single conpetitive area). Beginning
Oct ober 1, 1995, the entire agency changed froma Pattern H
(five-level) summary pattern to a Pattern A (two-I|evel) summary
pattern. The agency now finds a mx of ratings of record with
two different summary | evel patterns in the conpetitive area.

The ratings of record for the rating years endi ng Septenber 30,
1994, and Septenber 30, 1995, were given under Pattern H
(five-levels). The ratings of record for the rating years ending
Sept enber 30, 1996, and Septenber 30, 1997, were given under
Pattern A (two-levels). Paragraph 5 CFR 351.504(e) of OPMs
Novenber 24, 1997, retention regulations provides that the agency
may establish retention credit for performance under an
alternative crediting procedure applicable to multiple rating
patterns only for ratings of record that were put on record on or
after Cctober 1, 1997.

Al'l the enpl oyees were rated under the sane nunber of sunmmary

| evel s in any given year. Two of the three nost recent ratings
of record being credited nust be assigned credit under the

| ongst andi ng 12/ 16/ 20 crediting procedure authorized in OPM s
January 1997 retention regul ations.

In this exanple, the agency decided to use the default 12/16/20
crediting procedure for all of the enployees' ratings of record
that were put on record on or after October 1, 1997. The agency
then provided additional retention service credit, for ratings that
were put on record on or after COctober 1, 1997, on the follow ng
basi s:

Level 1 Level 2 Level 3 Level 4 Level 5

Pattern H 0 0 12 16 20
Pattern A 0 NA 12 NA NA

- Exanple 11: The activity (i.e., a conponent of an agency)
Is planning for a June 1, 1998, reduction in force in a single
conpetitive area conprised of 100 enpl oyees. Beginning Cctober
1, 1995, the agency changed froma Pattern H (five-level) summary
pattern to a Pattern A (two-level) summary pattern. |In addition,
35 of the 100 enployees in the conpetitive area transferred with
their function froma different activity that uses only five-
| evel Pattern H summary ratings.
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(5) EXAMPLES OF RETENTI ON CREDI T BASED UPON PERFORMANCE USI NG
MULTI PLE RATI NG PATTERNS (conti nued).

The activity then reviews all ratings of record of enployees in the
conpetitive area, and finds a m x of ratings of record, consisting
of two different summary | evel patterns in the conpetitive area.
In preparing for the reduction in force, the activity reviews the
enpl oyees' ratings of record and finds that, of the ratings put on
record on or after Cctober 1, 1997, 65 enpl oyees have two-I|eve
ratings under Pattern A, and 35 enpl oyees have five-level ratings
under Pattern H

The dom nant pattern is Pattern A (two-|evel), where the highest
possible rating is Level 3 ("Fully Successful”). The nost
frequent rating of record given to the Pattern H (five-Ilevel)
enpl oyees was Level 4 ("Exceeds Fully Successful").

Par agraph 5 CFR 351.504(e) of OPM s Novenber 24, 1997, retention
regul ati ons provides that the agency may establish retention
credit for performance under an alternative crediting procedure
applicable to nultiple rating patterns only for ratings of record
that were put on record on or after Cctober 1, 1997.

In this exanple, the agency decided to use Level 4, which was

the nost common rating level for the 35 enployees with current
ratings of record under Pattern H (which has five sumary

| evel s), as the basis for providing credit to the 65 enpl oyees
with current ratings of record (all of which were put on record on
or after Cctober 1, 1997) under Pattern A (which has two

summary | evel s).

The goal of the agency was to mnimze the potential disadvantage
that would result if the 65 enpl oyees under Pattern A received a
maxi nrum of 12 years additional retention credit for performance
based upon Level 3 ratings put on record on or after October 1,
1997, while nost of the 35 enpl oyees under Pattern H woul d receive
16 years additional retention credit for performance based upon
Level 4 ratings put on record on or after Cctober 1, 1997.

The agency then provided additional retention service credit on
the foll ow ng basis:

Level 1 Level 2 Level 3 Level 4 Level 5

Pattern H 0 0 12 16 20
Pattern A 0 NA 16 NA NA
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(5) EXAMPLES OF RETENTI ON CREDI T BASED UPON PERFORMANCE USI NG
MULTI PLE RATI NG PATTERNS (conti nued).

- Exanple 12: The activity is planning for a June 1, 1998,
reduction in force in a single conpetitive area conprised of 100
enpl oyees. Begi nning Cctober 1, 1995, the agency changed from a
Pattern H (five-level) summary pattern to a Pattern A (two-I|evel)
summary pattern. In addition, 20 of the 100 enpl oyees in the
conpetitive area transferred with their function froma different
activity that uses only five-level Pattern H summary ratings.

The activity now finds a mx of ratings of record with two
different sunmary | evel patterns in the conpetitive area.
Specifically, 80 enployees have Pattern A (two-l|evel) ratings
that were put on record on or after COctober 1, 1997, while the 20
enpl oyees who transferred froma different activity have Pattern
H (five-level) ratings that were put on record on or after

COct ober 1, 1997.

The dom nant pattern is Pattern A (two-|evel), where the highest
possible rating is Level 3 ("Fully Successful”). The nost
frequent rating of record given to the Pattern H (five-Ievel)
enpl oyees was Level 4 ("Exceeds Fully Successful").

One option the agency considered for providing retention credit
based upon ratings put on record on or after Cctober 1, 1997, was
assigning 20 years of additional credit to every level in both

patterns, which would in effect wpe out all performance
di stinctions above Level 3 (Fully Successful or equival ent) that
affect the RIF process. |Instead, the agency decided to honor the

performance distinctions already made, but wanted to manage the
anount of advantage or di sadvantage between the enpl oyees who had
access to the higher summary |evels and those who did not by
assigning alternative credit as foll ows:

In this exanple, the agency decided to use Level 4, which was
the nost common rating |level for the 35 enpl oyees with current
ratings of record under Pattern H (which has five summary

| evel s), as the basis for providing credit to the 65 enpl oyees
with current ratings of record under Pattern A (which has two
summary | evel s). The goal of the agency was to mnimze the
potential disadvantage that would result if the 65 enpl oyees
under Pattern A received a maxi num of 12 years additi onal
retention credit for performance based upon Level 3 ratings put
on record after Septenber 1997, while nost of the 35 enpl oyees
under Pattern H would receive 16 years additional retention
credit for performance based upon Level 4 ratings put on record
after Septenber 1997. The agency then provided additional
retention service credit on the foll ow ng basis:
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(5) EXAMPLES OF RETENTI ON CREDI T BASED UPON PERFORMANCE USI NG
MULTI PLE RATI NG PATTERNS (conti nued).

Level 1 Level 2 Level 3 Level 4 Level 5

Pattern H 0 0 14 16 18
Pattern A 0 NA 16 NA NA

- Exanple 13: The activity (i.e., a conponent of an agency)
is planning for a June 1, 1998, reduction in force in a single
conpetitive area conprised of 100 enpl oyees. Begi nning Cctober
1, 1995, the activity changed froma Pattern H (five-level) sumrary
pattern to a Pattern A (two-level) summary pattern. However, 5
enpl oyees were hired fromother activities in Novenber 1996 after
receiving ratings of record under the five-level Pattern H sumrary
pattern.

The overall agency has nultiple conpetitive areas, uses a variety
of appraisal prograns, and has a high rate of enployee nobility
both within its organizations and with other agencies. Therefore,
t he agency decided to construct an alternative crediting table to
be used in the event any of its activities nmust conduct a reduction
in force and finds a mx of patterns within the conpetitive area
undergoing the reduction in force. To construct the alternative
crediting table, the agency put together a working group consisting
of representatives from its various conponents. The wor kgroup
| ooked at the historic distribution of rating levels in its various
organi zati ons and assigned values to the various levels within the
patterns based on what it found. The workgroup's goal was to
provide varying credit for distinctions in performance above Level
3 ("Fully Successful" or equival ent), when evidenced by applicable
ratings. The workgroup's review of the agencyw de ratings
di stribution covering the last 5 years reveal ed the foll ow ng:
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Organi zati on Level 3 Level 4 Level 5

Bl ue Bureau

(Pat. A 127 0 0
Br own Bur eau

(Pat. H) 250 175 93
Gol d Bur eau

(Pat. O 110 315 0
G een Bureau

(Pat. H) 25 324 122
G ey Bureau

(Pat. A 413 0 0
Orange Bureau

(Pat. A 62 0 0
Pur pl e Bureau

(Pat. H) 6 22 76
Red Bur eau

(Pat C© 59 115 0
Silver Bureau

(Pat. H) 15 103 127
Agencyw de

Tot al s 1070 1058 423

Where certain patterns have not been used within the agency, the
wor kgroup assigned credit to those levels, wusing values the
wor kgroup believed woul d appear reasonable when conpared to the
|l evels in the patterns actually used. The workgroup assigned
values to the various levels within their patterns as foll ows:

Level 1 Level 2 Level 3 Level 4 Level 5

Pattern A 0 NA 16 NA NA
Pattern B 0 NA 13 NA 17
Pattern C 0 NA 13 17 NA
Pattern D 0 0 17 NA NA
Pattern E 0 NA 12 15 18
Pattern F 0 0 14 NA 18
Pattern G 0 0 14 17 NA
Pattern H 0 0 14 16 18
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 16.
PERSONNEL RECORDS IN RIF

1. RESPONSIBILITY OF AGENCY TO MAI NTAI N PERSONNEL RECORDS
(reference 3-A-16-1). The agency is responsible for nmaintaining
accurate personnel records that are used to determ ne each
conpeting enployee's retention in reduction in force conpetition (5
CFR 351.505); for additional information, reference SAHNI v. DC
GWVWT, 4 MS.P.R 170; MAZZOLA v. LABOR, 25 MS.P.R 682; and
SCHROEDER v. TRANSPORTATION, 60 M S.P. R 566.

o The agency's burden of proof in a reduction in force appeal to
the Merit Systens Protection Board remains with the enployees’
of ficial positions of record even when an agency uses an autonated
system to assist in determning enployees' reduction in force
rights; reference KITCHHNG v. HHS, 20 MS. P.R 579 (which
specifically deals with automated systens and records used to
establish conpetitive levels); and FLORES v. POSTAL SERVICE, 75
MS. P.R 546, (which specifically deals with autonmated systens and
records used to determ ne enployees' assignnent rights to other
posi tions).

(a) Paragraph 3-B-16-1-b below lists the basic information that
agenci es use to determ ne enpl oyees' retention standing.

o0 The service record card (Standard Form 7), or appropriate
automated record, is the principal source of needed information
about an enpl oyee.

0 Oher necessary information conmes frominformation in each
enpl oyee's O ficial Personnel Folder and, if applicable, other
agency records.

(b) The agency uses the follow ng information to determ ne
enpl oyees' retention rights:

(1) NAME OF EMPLOYEE. The enpl oyee's name shoul d be recorded as
it appears on the payroll.

(2) DATE OF BI RTH.
(3) IDENTITY OF POSITION. It is necessary to identify the

enpl oyee's position to determ ne the enployee's retention rights,
I ncluding the conpetitive | evel and assignnent rights.
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(4) OFFICIAL POSITION. The enployee's official position is the

position in which he or she is carried on the rolls and paid, or
the one from which the enployee has been tenporarily pronoted,
reference BROCK V. NAVY 49 MS.P.R 564; SMTHv. OPM 67 MS.P.R
29; and TESTAN v. UN TED STATES, 424 U.S. 392. (5 CFR 351.404(a))

o To identify the enpl oyee's official position, the title,
classification series, and grade and pay schedule are taken from
the enpl oyee's O ficial Personnel Fol der.

(5) POCsSITION DESCRI PTION.  An up-to-date position description
(Optional Form8 or its equivalent) also is needed to determ ne
t he enpl oyee's conpetitive |evel.

(6) ORGANI ZATI ONAL LOCATI ON OF POSI TION. The division, branch,
section, or office in which the enployee's position is |located is
needed to determ ne his or her conpetitive area.

(7) SERVICE. It is necessary to identify whether the enpl oyee
is in the conpetitive or excepted service.

(8) TYPE OF WORK SCHEDULE. This is necessary because separate
conpetitive |levels are established for full-tine, part-tine,
intermttent, seasonal, and on-call positions.

(9) TENURE OF EMPLOYMENT. The record should show the enpl oyee's
current tenure Goup |, Goup Il, or Goup III.

o0 The record also shoul d show whet her an enpl oyee has conpl et ed
probati on.

0o This information is needed to determ ne the enpl oyee's tenure
group.

(10) VETERANS PREFERENCE. The records should show whet her the
enployee is entitled to veterans' preference.

0 Section 3-A-13 covers veterans' preference in reduction in
force conpetition

(11) SPECI AL RETENTI ON PROTECTI ONS (e.g. enployees with mandatory
restoration rights follow ng conpletion of mlitary duty).

o Paragraph 3-A-17-5 covers the use of a mandatory exception to
the regular order of release in a reduction in force.
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(12) PERFORMANCE RATINGS. The records must |ist each conpting
enpl oyee's three nost recent performance ratings of record.

0 Section 3-A-15 covers credit for performance in reduction in
force conpetition.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GUI DANCE), SECTION 17.
RELEASE FROM THE COWPETI Tl VE LEVEL

1. DATE USED TO DETERM NE AN EMPLOYEE' S RETENTI ON STANDI NG
(reference 3-A-17-1). The agency determ nes each enpl oyee's
retention standing as of the effective date of the reduction in
force. (5 CFR 351.506(a))

0 Reference SMTHv. OPM 67 MS.P.R 29.

(a) Except for new performance ratings of record, the agency mnust
consi der any changes in each enpl oyee's retention standing factors
that take place during the tine that the agency issues reduction in
force notices and the actions are actually carried out (e.g., an
enpl oyee's tenure may change from career-conditional to career, or
an enpl oyee may be eligible for a change in veterans' preference
status). (5 CFR 351.506(a))

o Performance credit for retention is based on each enployee's
performance ratings that are on record for the nobst recently
conpl eted appraisal period prior to the date of issuance of
reduction in force notices, or the cutoff date the agency specifies
prior to the issuance of notices after which no newratings will be
put on record. (5 CFR 351.203)

0 Reference 3-A-15-4 for additional information on the use of
performance ratings of record used for reduction in force
conpetition.

(b) Wen an agency uses an exception to the regular order of

rel ease fromthe conpetitive |evel (see 3-A-17-5 through 3-A-17-
18 covering nmandatory, continuing, and discretionary exceptions),
the agency determnes the retention standing of the tenporarily
retai ned enpl oyee as of the date the enpl oyee woul d have been

rel eased fromthe conpetitive | evel had the agency not used the
exception. (5 CFR 351.506(b))

o The retention standing of the retai ned enpl oyee renmains fixed as
of the day the enpl oyee woul d have been rel eased until the agency
conpletes the reduction in force action that resulted in the
tenporary retention of the rel eased enployee. (5 CFR 351.506(Db))
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(c) The separation of one rel eased enpl oyee effective at the end
of a day and the subsequent action assigning the enployee to

anot her position effective at the begi nning of the next day, or in
the context of a RIF without a break in service of 1 workday, are
consi dered si mul t aneous effective dat es; for addi ti onal
i nformation, reference KLEGVAN v. HHS, 16 M S. P.R 455. (5 CFR
351.506(a))

2. RELEASE OF NONCOWPETI NG EMPLOYEES (reference 3-A-17-2-(c) and
(d)). Wien an enpl oyee has a pending notice of proposed renoval or
denoti on under authority of 5 CFR Part 430 because of poor
performance, or wunder authority of 5 CFR Part 752 because of
adverse action, and the final decision on the proposal is due
before the effective date of the reduction in force, the agency
cannot determ ne the enployee's retention standing until the final
decision is given to the enployee. (5 CFR 351.602(c))

0 (Reference 3-A-17-2-(c)-(d)) |If the agency's final decision is
to separate the enployee fromthe position, the enployee is not a
conpeting enployee in that conpetitive level. (5 CFR 351.602(c))

0 (Reference 3-A-17-2-(c)-(d)) |If the agency's final decision is
to denote the enpl oyee because of poor performance to a position in
a different conpetitive |evel, the enployee conpetes for retention
from the position to which the enployee has been, or wll be,
denoted. (5 CFR 351.405)

3. ORDER OF RELEASI NG EMPLOYEES FROM THE COWMPETI Tl VE LEVEL
(reference 3-A-17-3). Wien an enployee's position is abolished,
the enpl oyee is not automatically released fromhis or her
conpetitive |evel

(a) At its option, the agency nmay reassign:

(1) An enployee holding an abolished position to a continuing
position in the sane conpetitive level; (5 CFR 335.102), or

(2) Any enployee in the conpetitive |level to a vacant job at the
sane grade in the same or a different conpetitive |level (see 5-A-
2). (5 CFR 335.102)

0 These options may nmake the rel ease of a conpeting enpl oyee by
reduction in force unnecessary.

(b) The agency nust first release nonconpeting enpl oyees from
the conpetitive level (see 3-A-17-2.) (5 CFR 351.602)
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(c) An enployee in an abolished position has a right to a
position held by a | ower-standi ng enpl oyee in the sane
conpetitive level rather than being released fromthe level. (5
CFR 351. 601)

o If the enployee in the abolished position has the | owest
standi ng, the enployee is always the one rel eased fromthe
conpetitive |evel

(d) Wen satisfying an assignnent right of an enpl oyee froma
different conpetitive level, an agency is not required to offer
the job of the | owest-standing enpl oyee.

o Instead, the agency nmay reassign enpl oyee to anot her position
in the sane conpetitive |evel, and offer the enpl oyee any
position in the level as long as the agency neets the enpl oyee's
right to assignment is net and the agency foll ows proper order of
rel ease from the conpetitive level (e.g., the |owest-standing
enpl oyee is the individual ultinmately released fromthe conpetitive
| evel ).

o Paragraphs 3-A-17-5 through 3-A-17-20 covers exceptions to
usual order of release fromthe conpetitive |evel

(e) After an agency has rel eased all nonconpeting enpl oyees from
a conpetitive level, it selects conpeting enpl oyees for rel ease
in the inverse order of their retention standing beginning with

t he enpl oyee having the | owest standing: (5 CFR 351.601(a))

(1) Al enployees in tenure Goup Ill are released before any
enployee in Goup Il is released, and all enployees in Goup Il
are rel eased before any enployee in Goup | is rel eased.

(2) Wthin each tenure Goup, all enployee in subgroup B are
rel eased before any enployee in subgroup A is released, and al
enpl oyees in subgroup A are rel eased before any in subgroup AD.

(3) Wthin each subgroup, enployees are released in the order of
their service dates beginning with the nost recent service date
(i.e., the enployee with the |least service in the | owest G oup
and subgroup is the first enpl oyee released fromthe conpetitive
| evel ).

84



6. EXCEPTIONS TO THE REGQULAR ORDER OF RELEASE- MANDATCORY EXCEPTI ON
AND THE USE OF ANNUAL LEAVE TO OBTAI N RETI REMENT BENEFI TS AND/ OR TO
CONTI NUE HEALTH BENEFI TS (Reference 3-A-17-6).

Background- Section 634 of the Treasury, Postal Service, and Ceneral
Governnment Appropriations Act, 1997, as contained in section 101(f)
of the Omi bus Consol i dated Appropriations Act, 1997 (P.L. 104-208,
approved Septenber 30, 1996), provides that an enployee who is
being involuntarily separated from an agency due to reduction in
force, or due to transfer of function, may elect to use annua
| eave and remain on the agency's rolls after the effective date the
enpl oyee woul d ot herwi se have been separated in order to establish
initial eligibility for i redi at e retirenent, i ncl udi ng
di sconti nued service or voluntary early retirenent. The sane
option is also available to acquire eligibility to continue health
benefits into retirement. These provisions were codified in new 5
U S.C 6302(9).

The new 5 U S. C. 6302(g) required two mjor changes to OPMs
regul atory provisions: (1) an enployee who is being involuntarily
separated now has a right to use annual |eave to achieve initial
eligibility for retirement and/or continued health benefits
coverage; and (2) this right extends to transfer of function and
ot her relocation situations.

To inplement 5 U S.C. 6302(g), OPMrevised section 5 CFR 351. 606
covering mandatory exceptions to the regular order of release by
addi ng a new par agraph 351.606(b), which also includes nuch of the
material fornmerly found in 5 CFR 351.608(d)(2) that was applicable
to certain perm ssive tenporary exceptions.

(f) (Reference 3-A-17-6-(f)). Section 5 CFR 630.212 defines
annual leave that is available for purposes of a nandatory
exception under authority of 5 CFR 351.606(b).

Section 630.212 states that all accunul ated, accrued, and restored
annual |eave to an enployee's credit prior to the effective date of
a reduction in force or relocation and annual |eave earned by an
enpl oyee while in a paid | eave status after the effective date of
the reduction in force or relocation may be wused for these
pur poses. However, annual |eave that is advanced to an enpl oyee
under 5 U S. C. 6302(d) may not be used for these purposes. In
addition, an enploying agency may permt an approved |eave
recipient to use for these purposes any or all annual |eave donated
under 5 CFR part 630, subpart |, or nmade avail able under 5 CFR part
630, subpart J, as of the effective of the reduction in force or
rel ocati on.
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15. EXCEPTIONS TO THE REGULAR ORDER OF RELEASE-PERM SSI VE
TEMPORARY EXCEPTION AND THE USE OF ANNUAL LEAVE TO OBTAIN
RETI REMENT BENEFI TS AND/ OR TO CONTI NUE HEALTH BENEFI TS (reference
3-A-17-15). Section 5 CFR 351.608(e) provides that an enpl oyee who
is not covered by chapter 63 of title 5, United States Code, but
who is being involuntarily separated from an agency because of
reduction in force under part 5 CFR 351, may, at the agency's
discretion, elect to use annual |eave past the date that the
enpl oyee woul d ot herwi se have been separated for the purpose of
establishing initial eligibility under sections 5 U S.C 8336
8412, or 8414 (or other authority) for inmmediate retirenent,
i ncluding discontinued service or voluntary early retirenent,
and/or establishing eligibility under 5 U S. C. 8905 (or other
authority) to continue health benefits coverage into retirenent.
19. EXCEPTIONS TO THE REGULAR ORDER OF RELEASE- LI QUI DATI ON
EXCEPTI ON (reference 3-A-17-19). \Wen an agency will abolish al
positions in a conpetitive area within 90 days, it mnust release
enpl oyees in subgroup order, but the agency is not required to use
the enpl oyees' relative service dates within the subgroup. (5 CFR
351. 605)

- Exanple: The liquidation provision provides that in the
final stages of closing an activity, the agency may release
enpl oyees in retention subgroup I-B from the conpetitive |evel
without regard to their individual retention service dates.
However, all the enployees in retention subgroup |-B nust be
rel eased before any enployees in retention subgroups I-A or |-AD
are released fromthe conpetitive level, and all the enployees in
subgroup | A nust be released before any enployees in retention
subgroup |1-AD are released fromthe conpetitive |evel

0 An agency nmay use al so use mandatory, discretionary continuing
exceptions, and permssive tenporary exceptions during a
liquidation, provided that the wuse is consistent wth the
controlling regulations found, respectively, in 5 CFR 351.606, 5
CFR 351. 607, and 5 CFR 351. 608.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTI ON 18.
ACTI ONS FOLLOW NG RELEASE FROM THE COWVPETI Tl VE LEVEL

2. SEPARATI ON OR FURLOQUGH (reference 3-A-18-2). An agency may
use reduction in force procedures to separate or furlough a
rel eased enpl oyee only if the enpl oyee:

(a) Has no assignnent right to another position; (5 CFR 351.603),
or,

(b) Declines an offer of assignnment to another position that
woul d have satisfied the enployee' s assignnent right. (5 CFR
351. 603)

(c) At its option, an agency may offer additional rights to a
rel eased enpl oyee, including:

(1) Extending additional adm nistrative assignnment rights to
certain enployees (see Section 3-A-28); (5 CFR 351.705)

(2) Ofering an enpl oyee a vacant position in the sane
conpetitive area as an offer of assignnment under the reduction in
force regul ations (see Section 3-A-21);

(3) Ofering an enpl oyee a vacant position in lieu of reduction
in force separation or other reduction in force action (see 3-A-
21-5 and 3-A-21-6);

(4) Using a discretionary continuing exception to the regular
reduction in force order of release (see 3-A-17-6 and 3-A-17-7);
(5 CFR 351.607), or

(5) Using a discretionary tenporary exception to the regul ar

reduction in force order of release (see 3-A-17-8 and 3-A-17-9).
(5 CFR 351.608)
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 19.
DETERM NI NG EMPLOYEES' REDUCTI ON I N FORCE ASSI GNMENT RI GHTS

5. POSI TI ONS OCCUPI ED BY TEMPORARY EMPLOYEES (reference 3-A-19-5).
A conpeting enpl oyee rel eased froma conpetitive |evel by reduction
in force does not have assignnment rights to a position in a
different conpetitive level that is held by a tenporary (tenure
group 0) enployee; for additional information, reference STARLI NG
v. HUD, 14 MS. P.R 620; 757 F.2d 271. (5 CFR 351.701(a))

0 Sections 3-A-22 and 3-B-22 cover "USING VACANT TEMPORARY
POSI TI ONS AS PLACEMENT OFFERS.

6. LIMTATIONS I N OFFERI NG EMPLOYEES ASSI GNVENT TO OTHER PGCSI Tl ONS
(reference 3-A-19-6).

(a) (Reference 3-A-19-6-(a)) An agency may not offer a rel eased
enpl oyee reduction in force assignnment to a position with a
representative rate that is higher than the representative rate of
the enployee's current position; for additional information,
reference GREEN v. DLA, 26 MS. P.R 649; DUBE v. NAVY, 72 MS. P.R
394; and SPERLING v. POSTAL SERVICE, 75 MS.P.R 629. (5 CFR
351.704(b) (1))

(d) (Reference 3-A-19-6-(d)) An agency may not offer a rel eased
enpl oyee reduction in force assignnent to a tenporary position
(i.e., a position under an appointnent not to exceed 1 year),
except as an offer of assignment in lieu of separation by reduction
in force when the enployee has no other right of assignnent to a
continuing position; for additional information, reference JONES v.
ARMY, 42 MS.P.R 680. (5 CFR 351.704(b)(4))

(f) (Reference 3-A-19-6-(f)) An agency may not nake an offer of
reduction in force assignnent fromthe conpetitive service to the
excepted service; for additional information, reference HUTCH SON
v. DLI, 26 MS.P.R 521. (5 CFR 351.705(b)(5))

(g (Reference 3-A-19-6-(g)) An agency may not nake an offer of
reduction in force assignnment from the excepted service to the
conpetitive service; for additional i nformati on, reference
KILLI NGSWORTH v. HHS, 11 M S.P.R 273. (5 CFR 351.705(b)(6))
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7. MORE THAN ONE AVAI LABLE PCSI TI ON FOR ASSI GNVENT (reference 3-A-
19-7). Wien an enpl oyee has a potential right of assignnent to two
or nore positions with the sanme representative rate, the agency may
satisfy the enployee's right of assignnent by offering any one of
t he positions.

0 An enployee has no right to choose anong positions with the sane
representative rate; for additional information, reference EDLIN v.
NASA, 18 MS.P.R 654; JORGENSON v. AGRICULTURE, 22 MS.P.R 207;
and ENDSLEY v. ARWY, 46 MS. P.R 46

9. REQUI REMENT TO MAKE AN ADDI TI ONAL OFFER OF ASSI GNVENT
(reference 3-A-19-9). The agency nust nake a better offer of
assignnment to a released enployee if a position with a higher
representative rate becones avail able before, or on, the effective
date of the reduction in force. (5 CFR 351.506(a); 5 CFR
351.805(c))

o] The released enployee is entitled to any better offers of
assignment to available positions regardless of whether the
enpl oyee previously accepted or decline a previous offer of
assignnent. (5 CFR 351.506(a); 5 CFR 351.805(c))

o] A better position of assignnment nmay becone available when
anot her enployee rejects an offer or vacates a position by
resignation, retirenent, etc.

-Example 1: A G5 11 enpl oyee receives a specific reduction in
force notice on May 1 stating that he will be released fromhis
conpetitive level on July 5 because his position will be abolished.
The notice also offers the enployee a best offer of assignnent to
a G5 7 position. On June 15, the agency finds that because of the
out pl acenent of other enployees to positions in different
conpetitive areas, the GS-11 enpl oyee now has an assi gnnment right
to a GS-9 position.

The agency nust offer the GS-9 position to GS-11 enployee
regardl ess of whether or not the GS-11 enpl oyee previously accepted
or declined the offer of assignnment to the G5 7 position (provided
that the GS-11 enpl oyee had not separated fromthe conpetitive area
before the better offer becane avail able).
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11. EMPLOYEES' STATUS AND TENURE AFTER ACCEPTI NG AN OFFER OF
ASSI GNVENT (reference 3-A-19-11-(b)).

(b) (Reference 3-A-19-11-(b)) A released enployee retains the
sanme status and tenure in the new position after displacing a
| ower -standi ng enployee through reduction in force assignnent
rights. (5 CFR 351.701(a))

0 (Reference 3-A-19-11-(b)) A retention tenure subgroup G oup |
or Il enployee who is released from the conpetitive |evel by
reduction in force has the potential right to displace a |ower-
standi ng enployee in a different conpetitive |evel through bunp and
retreat rights. This includes the right to displace a Tenure G oup
1l termenployee in a different conpetitive |level who holds a term
position with an expiration date no sooner than 90 days past the
reduction in force effective date. (Paragraph 3-A-19-4-(c)) notes
that an "Available Position" nust |ast at |east 90 days.)

0 (Reference 3-A-19-11-(b)) In any second round displacenent
(including Goup Il enployees), 5 CFR 351.701(a) provides that the
hi gher - st andi ng enpl oyee retains the sane status and tenure:

- Exanple 1: The position of a G5 301-9 enployee in retention
subgroup I-B in a one-person conpetitive level is abolished, and
the enployee is released fromthe conpetitive |evel by reduction in
force. The 1B enployee qualifies to bunp a GS-326-7 retention
subgroup 111-B enployee, who holds a term position with an
expiration date 6 nonths after the reduction in force effective
date. Wthout the offer of the GS-7 term position, the rel eased
GS-301-9 enpl oyee could retreat to a GS-301-5 position without tine
limtation.

The rel eased GS-9 enpl oyee's reduction in force assignnent right is
to the G5 326-7 term position because the position is encunbered by
a conpeting enployee, and the GS-7 representative rate of the term
position is the |least reduction in the representative rate of the
enpl oyee's present GS-9 position (i.e., the offer of the GS-5
position without tinme limtation is a worse offer because the GS-5
has a |l ower representative rate than the G5 7 term position).

- Exanple 2: After entering the GS-326-7 termposition, the
retention subgroup |-B enpl oyee continues to retain the sane status
and tenure while the enployee encunbers the term position (i.e.,
the enmployee holding the term position is still in retention
subgroup |-B)
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When the termposition expires, the retention subgroup |-B enpl oyee
again has the right to conpete under the reduction in force
regul ati ons before separation or downgrading, with the enpl oyee's
rights and benefits based upon retention subgroup I-B. (Upon
receipt of a reduction in force notice of separation, the enpl oyee
is eligible for the agency's Reenploynent Priority List and Career
Transition Assistance Program because of the retention subgroup |I-B
status and tenure). |If actually separated, the separation action
is under authority of 5 CFR Part 351 reduction in force
regul ations, and the fornmer enployee is eligible for priority in
applying for positions in other agencies under the |nteragency
Career Transition Assistance Program again based upon retention
subgroup |1-B status and tenure.

12. PROMOTI ON POTENTI AL OF A POSI TI ON OFFERED FOR ASSI GNVENT
(reference 3-A-19-12). The pronotion potential of a position is
not a consideration in determning an enpl oyee's assignnment rights
in second round reduction in force conpetition; reference G LBERT
v. TRANSPORTATION, 21 MS. P.R 108. (5 CFR 351.701(a))
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 20.
USI NG BUMP AND RETREAT | N MEETI NG EMPLOYEES' ASSI GNVENT RI GHTS

1. BUMP RIGHTS (reference 3-A-20-1-(a)). "SUBGROUP SUPERI ORI TY"
i n bunpi ng neans that a higher-standing enpl oyee who is rel eased
has the right to displace an enployee who holds an avail able
position in a different conpetitive level if the higher-standing
enpl oyee is in a higher tenure G oup, or higher tenure Goup within
the sane tenure Goup: (5 CFR 351.701(b(1))

0 Refer to paragraph 3-A-19-4 for the definition of "AVAILABLE
POSI TI ON. "

o Exanples of "BUMPING' i ncl ude:

(1) An eligible enployee in subgroup I-AD has the right to bunp
enpl oyees in subgroups I-A and |1-B, and has the right to bunp
enpl oyees in Goup Il and Goup I11.

(2) An eligible enployee in subgroup |I-A enployee has the right to
bunp enpl oyees in subgroup I1-B, and has the right to bunp enpl oyees
in Goup Il and and Goup II1.

(3) An eligible enployee in subgroup I-B has the right to bunping
enpl oyees in Goup Il and Goup I11.

(4) An eligible enployee in subgroup I1-AD has the right to
bunpi ng enpl oyees in subgroups I1-A and 11-B, and has the right to
bunp enpl oyees in Goup II1I.

(5) An eligible enployee in subgroup Il-A has the right to bunp
enpl oyees in subgroups I1-B, and and has the right to bunp
enpl oyees in Goup II1.

(6) An eligible enployee in subgroup I1-B enpl oyee has the right
to bunp enployees in Goup I11I.

0 An agency is not required to consider enployees' respective
retention service dates in determ ning bunping rights; reference
HARRI S v. UNI TED STATES, 153 Ct. . 425; and BERRY v. ENERGY, 21
MS.P.R 95).

o] In determning bunping rights anong enployees in the sane
subgroup, the agency nust also consider whether a displaced
enpl oyee with nore service could, as a retreat action, displace an
enpl oyee in the sane subgroup who has | ess service.
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- Exanple 1: Two GS-11 enployees in retention tenure subgroup
|-B are reached for release from their conpetitive |evel. The
hi gher - st andi ng enpl oyee has a retention service date of 03-08-72,
and the | ower-standi ng enpl oyee has a retention service date of 08-
02-75. Both have the potential right to bunp a GS-9 enployee in
retention tenure subgroup II-B.

OPM's reduction in force regulations allow the agency to offer
ei ther enployee the right to bunp the GS-9 subgroup |1-B enpl oyee,
provi ded that neither enployee fornmerly held a position essentially
identical to the GS-9. (Note that an agency my, at its
di scretion, adopt a policy requiring that the position be offered
to the enployee with the nost service.)

If the GS-11 subgroup |-B enployee wth the earlier retention
service date of 03-08-72 fornmerly held a position that was
essentially identical to the GS-9 position, then that enployee
woul d be offered a bunp right to the position. | f the agency
offered the GS-9 position to the GS-11 subgroup |-B enpl oyee with
the | esser retention service date of 08-02-75, the GS-11 subgroup
| -B enployee could assert a retreat right to the G5 9 position
(i.e., both GS-11 enployees were in the same subgroup, but the
enpl oyee with the greater anount of service had fornerly held an
essentially identical position).

2. RETREAT RI GHTS- GENERAL (reference 3-A-20-2). "LOAER STANDI NG
I N SAME SUBGROUP" neans that a rel eased enpl oyee has the right to
di spl ace an enpl oyee in the sanme retention subgroup with | ess
service who holds a position that is essentially identical to a
position fornmerly held by the rel eased enpl oyee: (5 CFR
351.701(c))

- Exanple 2: A G512 subgroup |-B enployee may retreat to a
position held by a subgroup I-B with |ess service, provided that
the enpl oyee with the greater service (i.e., the G512 subgroup |I-B
enpl oyee) neets the other conditions for a retreat right (refer to
par agraphs 3-A-20-2, 3-A-20-3, and 3-A-20-4).

- Exanple 3: The GS-12 subgroup |-B enpl oyee may not retreat
to a position held by a G5 7 subgroup I1-B enpl oyee; assignnent to
position held by an enployee in a | ower retention subgroup, or in
a lower tenure Goup (i.e., tenure Goup Il), is a bunp (refer to
par agraph 3-B-20-1 above for additional information on the bunp
right.)
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3. RETREAT RI GHTS- ESSENTI ALLY | DENTI CAL PCSI TION (reference 3-A-
20-4). A position is considered to be "Essentially ldentical" for
t he purpose of determning a rel eased enployee's retreat rights if:

(a) The released enployee fornmerly held the position as a
conpeti ng enpl oyee (or equivalent); (5 CFR 351.701(c)(3)), and

(b) The enpl oyee's fornmer Federal position, and the position of a
| ower - st andi ng enpl oyee in the present conpetitive area, would be
placed in the sanme conpetitive |[evel based on duties,
responsibilities, and qualifications, but not necessarily in regard
to the two positions' respective grade, classification series, work
schedul e, or type of service. (5 CFR 351.701(c)(3))

0 (Reference 3-A-20-4-(a)) An enployee has no right to retreat to
a position that the enployee fornerly held only on detail, termor
tenporary pronotion, or on a tenporary appointnment with no status
and tenure. (5 CFR 351.701(c)(3))

0 (Reference 3-A-20-4-(a)) An enployee's right to retreat is
based on positions fornmerly held in both the enployee's current
agency, and in a different agenies. (5 CFR 351.701(c)(3))

0 (Reference 3-A-20-4-(a)) An enployee may have the right to
retreat based on fornmer Federal positions that are not covered by
title 5 US.C (i.e., when held by the rel eased enployee, the
position would have been placed in tenure group I, Il, or IIIl, or
equivalent). (5 CFR 351.701(c)(3))

- Exanple 1: A G5 9 enployee fornerly held an Ofice
Automation position in a legislative branch conponent wth
positions that were not covered by title 5 US.C. If the agency
determ nes that the rel eased enpl oyee held the | egislative branch
position as a Federal enployee on a permanent basis that is
equivalent to the tenure of a "Conpeting Enpl oyee" as defined in 5
CFR 351. 203, then the enployee has the potential right to retreat
to an Ofice Automation position in the present reduction in force.

0 (Reference 3-A-20-4-(a)) "Conpeting Enployee"” is defined in 5
CFR 351.203 as "..an enployee in tenure Goup I, II, or I1Il."
"Conpeting Enpl oyee" is also included in the definitions found in
3-A-4-1-(d).
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0 (Reference 3-A-20-4-(b)) A nodified standard for a reduction in
force conpetitive level (see 3-A-20-4) is used in determning an
enpl oyee's retreat rights; for additional information, for
additional information, reference SIMONTON v. ARW, 62 MS. P.R 30;
EVANS v. NAVY, 64 MS. P.R 492; MARKHAM v. NAVY, 66 MS.P.R 559;
PARKHURST v. TRANSPORTATION, 70 MS. P.R 309; and PIG-ORD V.
INTERIOR, 75 MS.P.R 251. (5 CFR 351.701(c)(3))

0 (Reference 3-A-20-4-(b)) On August 25, 1995, OPM published
interim retention regulations (60 FR 44254) that clarified the
procedures agencies use to determ ne enpl oyees' rights to "retreat”
to positions during a reduction in force.

These interimregul ati ons provide that an enpl oyee has the right to
retreat to the sane position, or an essentially identical position,
hel d by rel eased enpl oyee on a pernmanent basis in a Federal agency.
Specifically, the agency determ nes an enployee's retreat right
based only on former positions in any Federal agency that the
rel eased enployee held as a conpeting enployee, or equivalent
(i.e., when held by the rel eased enpl oyee, the position wuld have
been placed in tenure group I, Il, or Ill, or equivalent).

In defining what constitutes "an essentially identical position"”
for this purpose, interimsection 5 CFR 351. 701(c)(3) provides that
in determ ning whether a position is essentially identical, the
agency uses the conpetitive level criteria found in section 5 CFR
351. 403, but without regard to the respective grade, classification
series, type of work schedule, or type of service, of the two
positions:

- Exanple 2 - retreat based upon different classification
series: A GS-7 enployee formerly held a GS-322-5 position.
Because of a new classification standard, the GS-322-5 is
reclassified to a GS5326-5 wth no change in duties
responsibilities, and qualifications. This regulation clarifies
that the G5 7 enployee would have a right to retreat to the GS-326-
5 position held by a lower-standing enployee if the agency
determnes that the enployee's fornmer GS-322-5 position and the GS-
326-5 position are otherwi se essentially identical wusing the
conpetitive level test found in 5 CFR 351. 403.
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- Exanple 3 - retreat based upon different grade: A WG 4204-
10 enployee fornerly held a W54204-7 position. Because of
classification error, the W54204-7 position is reclassified to a
WG 4204-8 with no change in duties, responsibilities, and
qual i fications. This regulation clarifies that the W5 4204-10
enpl oyee would have a right to retreat to the W5 4204-8 position
hel d by a | ower-standi ng enpl oyee if the agency determnes that the
enpl oyee's former WG 4204-7 position and the W5 4204-8 position are
ot herwi se essentially identical using the conpetitive |level test
found in 5 CFR 351. 403.

- Exanple 4 - retreat based upon different work schedule: A
full-time GS-343-11 enployee formerly held a part-time GS-343-7
position. This regulation clarifies that the full-tinme G5 343-11
enpl oyee would have a right to retreat to a full-time G5 343-7 held
by a |ower-standing enployee if the agency determ nes that the
enpl oyee's forner part-tine G5 343-7 position and the GS 343-7
position are otherw se essentially identical using the conpetitive
| evel test found in 5 CFR 351. 403.

- Exanple 5 - retreat based upon different status and tenure:
A GS-334-11 conpetitive service enployee fornerly held a GS-334-7
position under an excepted service Veterans Readjustnent
Appointnment (VRA). This regulation clarifies that the GS-343-11
enpl oyee would have a right to retreat to a GS-343-7 position held
by a |ower-standing conpetitive service enployee if the agency
determnes that the enployee's fornmer GS-334-7 VRA position and the
GS-334-7 position are otherwi se essentially identical using the
conpetitive level test found in 5 CFR 351. 403.

0 (Reference 3-A-20-4-(b)) The retreat right is based upon the
assunption that a released enployee who was so successful in
performing a prior position that the enployee was pronoted to
anot her position should be allowed to return to the fornmer position
if (1) the fornmer position was substantially the sane, and (2)
because of hi gher sanme subgroup retention standing than the present
i ncunbent of the position, the released enployee would not be
released from the retention register that includes the forner
posi tion.

These final retention regulations intend that agencies use a narrow
nmodi fied conpetitive level standard set forth in section 5 CFR
351.701(c)(3) to determine an enployee's retreat rights to an
essentially identical position. This is consistent wth OPMs, as
well as the former Comm ssion's, longstanding definition of the
conpetitive |level as the basic standard for retreat rights.
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At its discretion, an agency may provide expanded sanme subgroup
bunping to released enployees that is prinmarily based upon the
personal qualifications standard set forth in section 5 CFR
351.702(a) as an option under the admnistrative assignnent
provisions permtted in section 5 CFR 351. 705(a)(1). However, this
br oad- based alternative is not applicable to the determ nation of
enpl oyees' retreat rights wunder authority of section 5 CFR
351.701(c).

o For additional information on this admnistrative assignnment
option of sanme subgroup bunping, refer to paragraph 3-A- 28-2.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 21.
USI NG VACANCI ES | N MEETI NG EMPLOYEES' ASSI GNVENT RI GHTS

3. CONSI DERATI ON OF RETENTI ON STANDI NG | N OFFERI NG VACANT

PCSI TIONS (reference 3-A-21-3-(a)-(d)). Wen an agency chooses to
fill a vacant position with a rel eased enpl oyee under authority of
OPM s reduction in force regulations, the agency nust follow the
sanme procedures covering enployees' bunp and retreat rights in
deci ding which of several enployees is entitled to the offer: (5
CFR 351. 201(c))

- Exanple 1: If an enployee is released from a conpetitive
|l evel and a vacancy exists within the three-grade (interval)
limts, the agency nmay offer that vacancy as an offer of assignnent
under the reduction in force regul ations, provided that the vacant
position has a representative rate equal to the representative rate
of a position to which the released enpl oyee would have bunp or
retreat rights; for additional information, reference PETRANEK v.
ARWY, 4 MS. P.R 419; and SPARTIN v. GPO 46 MS.P.R 119, 937 F.2d
623. (5 CFR 351.201(c); 5 CFR 351.701(a)(1)); 5 CFR 351.704(a)(1))

- Exanple 2: If an enployee is released from a conpetitive
| evel and there are several vacancies at different grades that the
agency chooses to fill within the three-grade (interval) limts,
the enployee is entitled to the vacancy with a representative rate
equal to the representative rate of a position to which the
rel eased enpl oyee woul d have bunp or retreat rights; for additional
information, reference PETRANEK v. ARWY, 4 MS.P.R 419. (5 CFR
351.201(c); 5 CFR 351.701(a); 5 CFR 351.704(a)(1))

0 (Reference 3-A-21-3-(a)-(d)) If two enployees in different
retention subgroups within the sanme G oup are released fromtheir
conpetitive levels, the enployee in the highest subgroup is
entitled to the better offer; for additional information, reference
BERRY v. ENERGY, 21 MS.P.R 95. (5 CFR 351.201(c); 5 CFR
351.701(a)(1)); 5 CFR 351.704(a)(1))
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- Exanple 3: A G5 9 enployee in subgroup I-A with an adjusted
retention service date of 06-02-64, and a GS-11 enployee in
subgroup |1-B with an adjusted service retention date of 05-04-59,
are released fromtheir respective conpetitive |levels by reduction
in force. The agency has two avail abl e vacant positions at GS-9
and GS-7, and elects to offer both positions in the reduction in
force. Both enployees neet the qualifications for both the GS-9
and the GS-7 vacant positions. If the agency offers the G5 9
vacacy, the GS-9 enployee in subgroup I-Ais entitled to the GS-9
vacancy because of subgroup superiority even thoough the GS-11
enpl oyee has an earlier adjusted retention service date.

o] (Reference 3-A-21-3-(a)-(d)) When nore than two or nore
vacanci es have the sanme representative rate, the agency may offer
the enployee reduction in force assignment to any one of the
positions; for additional information, reference MELLO v. ENERGY
20 MS.P.R 45, GREENv. DLA 26 MS. P.R 649. (5 CFR 351.201(c);
5 CFR 351.701(a)(1)); 5 CFR 351.704(a)(1))

0 (Reference 3-A-21-3-(a)-(d)) A released enployee has no right
to choose anong positions with the same representative rate (5 CFR
351.701(a)); for additional information, reference EDLIN v. NASA,
18 MS.P.R 654; JORGENSON v. AGRICULTURE, 22 MS. P.R 207; and
ENDSLEY v. ARWY, 46 MS.P.R 46. (5 CFR 351.201(c); 5 CFR
351.701(a)(1)); 5 CFR 351.704(a)(1))

0 (Reference 3-A-21-3-(a)-(d)) If all of the rel eased enpl oyees
are in the sane retention Goup and subgroup, and none of the
rel eased enpl oyees previously held the offered vacant position (or
an essentially identical position), the enployees' i ndividual
adj usted service retention dates are not a consideration in making
the offer, unless the agency chooses to use the service date (5 CFR
351.201(c)); for additional information, reference BERRY v. ENERGY,
21 MS.P.R 95. (5 CFR 351.201(c); 5 CFR 351.701(a)(1)); 5 CFR
351.704(a)(1))

0 (Reference 3-A-21-3-(a)-(d)) If several enployees, all in the
sane retention tenure G oup and subgroup, are released fromtheir
conpetitive levels and several vacancies exist wthin the
three-grade (interval) limts, the agency nay offer any vacancy to
any enpl oyee, unless this would violate an enpl oyee's retreat right
(5 CFR 351.704(a)(1)); for additional information, reference BERRY
v. ENERGY, 21 MS.P.R  95. (5 CFR 351.201(c); 5 CFR
351.701(a)(1)); 5 CFR 351.704(a)(1))
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- Exanple 4: The agency rel eases two GS-13 enpl oyees in the
sanme retention Goup and subgroup (e.g., subgroup I-B) wth Level
3 (e.g., "Fully Successful") performance ratings of record.
Enpl oyee A has an earlier adjusted retention service date
(07-11-56) than Enployee B (08-15-62). Neither enployee fornmerly
held the GS-13 vacancy. Also, the agency does not have a formal
policy of considering enpl oyees' respective service dates in making
reduction in force offers of vacant positions.

The agency may offer either vacancy to either enployee because
Empl oyee A woul d not have a retreat right to the position under
these circunstances (e.g., the agency could offer the G512
position to Enpl oyee A and offer the GS-13 position to Enpl oyee B
even though Enpl oyee B has | ess service than Enpl oyee A); reference
BERRY v. ENERGY, 21 M S. P.R 95.

- Exanple 5: The agency rel eases two GS-13 enpl oyees in the
sanme retention Goup and subgroup (e.g., subgroup I-B) wth Level

3 (e.g., "Fully Successful") performance ratings of record.
Enpl oyee A has an wearlier adjusted retention service date
(07-11-56) than Enployee B (08-15-62). The agency has two

avai l abl e vacancies: a GS-13 and a GS-12. Al so, Enployee A
previously held a position that is essentially identical to the
GS- 13 vacancy.

Enpl oyee A is entitled to the GS-13 vacancy because Enpl oyee A
woul d have a retreat right to the position if the position was
offered to Enpl oyee B. (Reference 3-A-21-3-(a), which notes that
a vacant position that is filled after the effective date of the
reduction in force, or imediately after the effective date, is an
avai l able position for purposes of determning enployees'
assignnment rights; reference KLEGVAN v. HHS, 16, MS P.R 455.) (5
CFR 351.201(c); 5 CFR 351.701(a)(1)); 5 CFR 351.704(a)(1))

- Exanple 6: The agency rel eases two GS-13 enpl oyees in the
sane retention Goup and subgroup (e.g., subgroup I-B) wth Level

3 (e.g., "Fully Successful") performance ratings of record.
Enpl oyee A has a later adjusted retention service date (02-21-58)
than Enployee B (07-11-56). The agency has two avail able

vacancies: a GS-13 and a GS-12. Also, Enployee A previously held
a position that is essentially identical to the GS- 13 vacancy.

The agency may offer either vacancy to either enployee because
Enpl oyee A would not have a retreat right to the position in this
situation (i.e., in order to establish a right to a position over
anot her enpl oyee in the sane retention G oup and subgroup based on
retreat, the enpl oyee who previously held an essentially identical
position nust al so have greater service than the second enpl oyee.
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4. CONSI DERATION OF UNDUE |INTERRUPTION |IN DETERM NI NG
QUALI FI CATI ONS FOR ASSI GNVENT TO VACANT POSI TIONS (reference 3-A-
21-4 for additional information). An enpl oyee released from a
conpetitive level by reduction in force has an assignnent right to
anot her position (through bunp, retreat, or an offer of a vacant
position) held by an enployee with lower retention standing only if
the released enployee is qualified for assignnent. (5 CFR
351.701(a); 5 CFR 351.702(a))

(b) (Reference 3-A-21-4-(b) "UNDUE | NTERRUPTION' is defined in
5 CFR 351. 203 of the reduction in force regul ati ons.

o] The definition of "Undue Interruption” is also covered in
paragraph 3-A-5-1-(v).

o In order to have a right of assignnment to an occupi ed position
t hrough bunp or retreat rights, an otherw se qualified enployee
must be able to performthe duties of the position within 90 days;
for additional information, reference NARCI SSE v. TRANSPORTATI QON,
32 MS.P.R 232; BUCKLER v. FRITB, 73 MS. P.R 476; and TENGERES v.
POSTAL SERVICE, 75 M S.P.R 537. (5 CFR 351.702(a)(4))

0 The 90-day standard for undue interruption is generally not
applicable to offers of assignnent to vacant positions; the
definition in 5 CFR 351. 203 states that "The 90-day standard may be
extended if placenent is nmade under this part to a low priority
program or to a vacant position"; for additional information,
reference JAM SON v. TRANSPORTATION, 20 M S.P.R 513; and LEWELLEN
v. AIR FORCE, 256 MS.P.R 525. (5 CFR 351.203))

5. WAl VER OF QUALI FI CATIONS REQUI REMENTS IN OFFERING RIF
ASSI GNMENT TO VACANT POSITIONS (reference 3-A-21-5). At its
option, an agency may waive OPMs qualifications standards and
requirenents in offering a rel eased enployee reduction in force
assignnent to a vacant position; for additional information,
reference TAYLOR v. HUD, 6 MS P.R 177; PATTERSON v. NAVY, 6
M S.P. R 500; and MANESCALCH v. POSTAL SERVICE, 74 MS.P.R 479.
(5 CFR 351.703)

(a) There is no authority for an agency to waive any m ninmum

education requirenents in waiving qualifications for assignnent to
a vacant position. (5 CFR 351.703(a))
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(b) In order to waive qualifications for assignment to a vacant
position, the agency nust determne that the enployee has the
capacity, adaptability, and special skills needed to satisfactorily
performthe duties and responsibilities of the position. (5 CFR
351.703(a))

6. COFFERI NG VACANT PCSI TI ONS AS NON-RI F OFFERS TO PLACE EMPLOYEES
IN LIEU OF R F SEPARATION OR OIHER RIF ACTIONS (reference
3-A-21-6). The agency has the right to offer vacant positions as
offers apart fromthe retention regul ations to enpl oyees who woul d
ot herwi se be reached for separation or downgradi ng by reduction in
force; for additional information, reference SPARTIN v. GPO 46
MS. P.R 119, 937 F.2d 623; and WLBURN v. TRANSPORTATIQN, 757 F.2d
260.

o Paragraphs 3-A-21-5 and 3-A-21-6 cover the conditions for
maki ng these offers to enpl oyees.

o] The agency could use this option to allow an enployee to
continue working in the sane commuting area rather than displacing
a | ower-standing enployee at a different duty station within the
conpetitive area.

o The agency could also use this option to allow a rel eased
enpl oyee to remain in the sane |ine of work rather than displacing
a | ower-standi ng enpl oyee who works in a different programwthin
the conpetitive area.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 22.
USI NG VACANT TEMPORARY POSI TI ONS AS PLACEMENT OFFERS

1. TEMPORARY PCSI TI ONS ARE NOT AVAI LABLE PCSI TIONS (reference 3-A-
22-1). A conpeting enployee released froma conpetitive |evel by
reduction in force does not have assignnent rights to a position in
a different conpetitive level that is held by a tenporary (tenure
group 0) enployee. (5 CFR 351.701(a))

0 (Reference 3-A-22-1) An enployee serving in a conpetitive
service tenporary position (except when the enployee serves in a
provi si onal appoi ntnent authorized by 5 CFR 316.401 or -.403) is
not covered by OPMs retention regulations, is not listed on the
retention register, and is not subject to displacenment by a
conpeting enployee through bunp or retreat rights; reference
STARLING v. HUD, 14 MS. P.R 620, 757 F.2d 271. (5 CFR
351.404(b)(1); 5 CFR 351.501(b)(3)); 5 CFR 351.701(a))

0 (Reference 3-A-22-1) An enployee serving in an excepted service
tenporary position under an appointnent with a tinme limtation of
nore than 1 year is covered by OPMs retention regulations, is
listed on the retention register (even though the position is tinme-
limted), and is subject to displacenent by a conpeting excepted
service enpl oyee who is admnistratively provided bunp or retreat
rights by the agency under authority of 5 CFR 351.705(a)(3)).
(Refer to 3-A-28-1-4 for additional information on optional
assignnment rights for excepted service enployees.) (5 CFR
351.502(b)(3)(ii); 5 CFR 351.701(a))

0 (Reference 3-A-22-1) An enployee serving in an excepted service
tenporary position under an appointnent with a tinme limtation of
less than 1 year is covered by OPMs retention regulations, is
listed on the retention register after the enpl oyee has conpl et ed
at least 1 year of current continuous service under a tenporary
appointnent with no break in service of 1 workday or nore
(reference COLEMAN v. FDIC, 62 MS. P.R 187), and is subject to
di spl acenent by a conpeting excepted service enployee who is
adm nistratively provided bunp or retreat rights by the agency
under authority of 5 CFR 351.705(a)(3)). (Refer to 3-A-28-1-4 for
addi tional information on optional assignnent rights for excepted
service enployees.) (5 CFR 351.502(b)(3)(iii); 5 CFR 351.701(a))

0 (Reference 3-A-22-1) Paragraph 3-A-16-2-(a) provides that an
agency nust separate all tenporary enployees from a conpetitive
| evel before a conpeting enployee is released fromthat |evel by
reduction in force; reference STARLINGv. HUD, 14 MS. P.R 620, 757
F.2d 271. (5 CFR 351.602(a))
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2. USING A TEMPORARY POSI TION AS A RIF OFFER OF ASSI GNMENT
(reference 3-A-22-2). At its option, an agency nmay offer a
vacant tenporary position as a reduction in force offer of

assi gnnent to a conpeting enpl oyee who has no right of assignnent
to another position (5 CFR 351.704(b)(4)); reference JONES V. ARM,
42 M S. P. R 680.

o] (Reference 3-A-22-2) An agency may not offer a conpeting
assi gnnent under authority of OPMs reduction in force regul ati ons
to a tenporary (i.e., tenure group 0) position if the rel eased
enpl oyee has the right to bunp or retreat to an encunbered position
hel d by anot her conpeting enployee, or if the rel eased enpl oyee has
a right under the reduction in force regulations to a vacant
position that is not in tenure group O; reference JONES V. ARMY, 42
MS. P.R 680.

0 (Reference 3-A-22-2) When an enpl oyee accepts a tenporary
position as a reduction in force offer of assignnent, the enpl oyee
retains the same status and tenure (5 CFR 351.701(a)); for
additional information, reference JONES V. ARMY, 42 M S. P.R 680.
(5 CFR 351.701(a))

- Exanple 1: If an enployee in subgroup |-A receives a
reduction in force notice of separation and subsequently accepts an
of fer of assignnent to a tenporary position, the enpl oyee retains
the I-A status and tenure. The action is processed as a position
change, reassignent, or change to a |ower grade, as appropriate,
and no change is nmade in the enployee's appointnent. Wen the
tenporary position expires or is abolished, the enployee is again
entitled to conpete under the reduction in force regul ati ons based
on the enpl oyee's personal |-A status and tenure.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 23.
CONSI DERATI ON OF GRADES | N MEETI NG EMPLOYEES' ASSI GNMENT RI GHTS

2. EMPLOYEE S PCSI TI ON OF RECORD DETERM NES GRADE AND GRADE-

| NTERVAL RANGE. The agency uses the grade progression of the
position held by the rel eased enpl oyee on the effective date of
the reduction in force to determne the grade limts of the
enpl oyee' s assignnent rights. (5 CFR 351.701(b)(2)); 5 CFR
351.701(c)(2))

(a) The | owest grade to which an enpl oyee nay bunp or retreat is
based on the position fromwhich the enployee is rel eased
regardl ess of how the enpl oyee actually progressed to that

posi tion.

o For exanple, an enpl oyee nay have been reassigned froma
one-grade interval job to the enpl oyee present two-grade-interval
position of record, but the agency only the considers the two-
grade-interval position in determning the enpl oyee's assi gnnent
rights.

(b) Once the agency determ nes the | owest grade to which an
enpl oyee is entitled to assignnment, the agency then determ nes
whet her the any available positions actually exist within these
grade limts.

Exanpl e: The normal line of progression for a W12 in a
particular series is determ ned by an agency to be W5 5-8-10-12.
In this case, a W5 12 enployee in the series has bunp and retreat
rights to positions as | ow as W& 5.

Exanpl e: The normal |ine of progression for a W5-10 is
determned to be W5 5-8-10-W5-10. In this case, the W5-10
enpl oyee has bunp and retreat rights to positions as |ow as WG 5.

Exanpl e: An enployee rel eased froma GS-11 position that
progresses GS-5-7-9-11 has potential bunp and retreat rights to
positions at GS-6, -8, and -10 even though those grades are not
part of the two-grade progression.

105



MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 24.
CONSI DERATI ON OF REPRESENTATI VE RATES WHEN DETERM NI NG EMPLOYEES
ASSI GNVENT RI GHTS.

2. PAY SCHEDULE DEFI NI TION (reference 3-A-24-2). "PAY SCHEDULE"
means any one set of pay rates identified by statute or by an
agency as applying to a group of occupations.

- Exanple 1: The General Schedule (GS) is one pay schedul e
regardl ess of special rates or premumrates. For this purpose,
merit pay positions are considered to be under the General
Schedul e and have the same representative rates as GS positions
at the sanme grade | evel

Ot her exanples of pay schedules are the regular nonsupervisory,
| eader, and supervisory schedul es of the Federal Wage System which
are considered to be separate pay schedul es regardl ess of speci al
rates.

o] (Reference 3-A-24-2) Agency special wage schedules for
positions not under the regular schedules of the Federal Wage
System are al so considered to be separate pay schedul es.

3. REPRESENTATI VE  RATE-DEFINITION (reference 3-A-24-3).
Representative rate is:

(a) The fourth step of the grade for a position under the General
Schedul e); (5 CFR 351.203),

(b) The prevailing rate for a position under the Federal Wage
Systemor simlar wage-determ ning procedure; (5 CFR 351.203), and

(c) For other positions, the rate designated by the agency as
representative of the position. (5 CFR 351.203)

o For additional information on determ ning the representative
rate for other positions under 3-B-24-3-(c), reference PEELE v.
HHS, 6 MS P.R 296, which covers the determnation of
representative rates in an unclassified pay system CAMPBELL v.
TREASURY, 61 MS. P.R 99, which covers the determ nation of
representative rates in a pay bandi ng situation; ROBINSON v. POSTAL
SERVICE, 63 MS.P.R 307, which covers the consideration of
indefinite saved pay in the determ nation of representative rates;
and SPERLI NG v. POSTAL SERVICE, 75 M S.P.R 629, which covers the
determ nation of representative rates in an ungraded pay system
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4. REPRESENTATI VE RATE- EXPLANATI ON (reference 3-A-24-4).

(a) "REPRESENTATIVE RATE" is the basic rate of pay w thout regard
to:

(1) Overtine; (5 CFR 531.403); (5 CFR 532.401)
(2) Night differential; (5 CFR 531.403); (5 CFR 532.401)
(3) Cost of living allowances; (5 CFR 531.403); (5 CFR 532.401)

(4) Premum pay (including pay for shortage category positions);
(5 CFR 531.403); (5 CFR 532.401), or

(5) Locality-based conparability paynents for General Schedul e
enpl oyees under 5 U. S.C. 5304. (5 CFR 531.403); (5 CFR 532.401)

o For additional information, reference DUBE v. NAVY, 72 MS. P.R
394, in which the Merit Systens Protection Board found that
| ocal ity-based conparability paynments under 5 U . S.C. 5304 are not
considered in determ ning enpl oyees' representative rates.

(b) (Reference 3-A-24-4) Representative rate includes pay which is
an inherent part of the basic rate, and cannot be isolated and
subtracted fromthe rate (e.g., the locality conponent of pay under
t he Federal Wage System which is defined as basic pay).

6. REPRESENTATI VE RATE- RATE USED TO DETERM NE RETENTI ON RI GHTS
(reference 3-A-24-6). The agency conpar es enpl oyees

representative rates that are in effect on the date the agency
i ssues specific reduction in force notices. (5 CFR 351.701(e)(2))

- Exanple 1: A released enployee's AD- 12 position has a
representative rate of $55,000. A GS-13 has a representative rate
of $60, 000, which exceeds the AD-12 representative rate. A GS-12
has a representative rate of $50,000. Since this is the highest GS
grade representative rate that does not exceed the released
enpl oyee's current representative rate of $55,000, GS-12 is the
hi ghest grade GS position to which the enpl oyee nay be assi gned.

There are no multi-grade intervals in the normal line of
progression in the enployee's current AD series, and the enpl oyee
may bunp/retreat to an AD-9 which has a representative rate of
$30, 000.

107



A GS-6 has a representative rate of $28,000. Since this

is less than the representative rate of $30,000 for AD-9, GS-6 is
bel ow the | owest allowable grade. GS-9 has a representative rate
of $33,000; this is the lowest grade that neets or exceeds the
representative rate of AD-9, the | owest grade to which the

enpl oyee may be assigned in his current pay schedul e.

The grade range to which the enpl oyee may has potential assignnent
rights in the General Schedule is covers GS-12 through GS-9.

o Wien the approval of new pay rates has been announced before the
date of notices and the newrates will be put into effect by the
effective date of the reduction in force, the new pay rates nust be
used. (5 CFR 351.701(e)(2))

o For additional information, reference WH TTI NGTON v. Al R FORCE
3 MS. P.R 551, in which the Merit Systens Protection Board found
that a pay adjustnent is not official, and may not be considered in
determ ni ng enpl oyees' representative rates, until final approval
is authorized.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 25.
CONSI DERATI ON OF QUALI FI CATI ONS WHEN DETERM NI NG EMPLOYEES'
ASSI GNVENT RI GHTS.

1. ONLY QUALI FI ED EMPLOYEES HAVE ASSI GNVENT RI GHTS (reference 3-
A-25-1). An enployee who is released froma conpetitive |evel by
reduction in force has assignnent rights to another encunbered
position (i.e., bunmp and retreat rights) only if the released
enpl oyee is qualified for assignnent; for additional information,
reference HAYES v. HHS, 829 F.2d 1092; NARCI SSE v. TRANSPORTATI ON,
21 MS. P.R 232; and TENGERES v. POSTAL SERVICE, 75 M S.P.R 537.
(5 CFR 351.702(a))

o] Sections 3-A-25 and 3-B-25 only apply to qualifications
deci sions the agency makes during second round reduction in force
conpetition. (5 CFR 351.701(a))

0 Sections 3-A-25 and 3-B-25 do not apply to decisions the agency
makes in establishing a conpetitive level during first round
reduction in force conpetition. (5 CFR 351.403(a))

o] (Reference 3-A-9-3) In first round reduction in force
conpetition, al | positions in the conpetitive |evel are
i nt erchangeabl e. Each enployee in a conpetitive level is presuned
qualified for every position in that level (5 CFR 351.403(a))

2. QUALI FI CATI ONS STANDARD (reference 3-A-25-2). A rel eased
enpl oyee with higher retention standing than an unaffected enpl oyee
is qualified for assignment if the rel eased enpl oyee neets the four
conditions required in 5 CFR 351. 701(a), which are also covered in
3-A-25-2. (5 CFR 351.702(a))

0 (Reference 3-A-25-2-(a)-(c)) For additional information on
qualifications determ nations in assignnent, reference SEIDEL v.
AGRI CULTURE, 26 M S.P.R 605; NARCI SSE v. TRANSPORTATION, 32
MS P.R 232; VIGAL v. ARMY, 63 MS.P.R 384; BUCKLER v. FRITB, 73
MS.P.R 476, and FLORES v. POSTAL SERVICE, 75 M S. P. R 546. (5
CFR 351.702(a))

0 (Reference 3-A-25-2-(d)) For additional information on "Undue
Interruption” in considering qualifications for assignnent to
occupi ed positions, reference NARCISSE v. TRANSPORTATION, 32
MS. P.R 232; BUCKLER v. FRITB, 73 MS.P.R 476; and TENGERES v.
POSTAL SERVICE, 75 MS.P.R 537. (5 CFR 351.702(a))
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0 (Reference 3-A-25-2-(d)) For additional information on undue
interruption in considering qualifications to vacant positions,
reference JAM SON v. TRANSPORTATION, 20 M S.P.R 513; and LEWELLEN
v. AIR FORCE, 256 MS. P.R 525. (5 CFR 351.203; 5 CFR 351.702(a))

3. OTHER QUALI FI CATI ONS FACTORS (refer to 3-A-25-3). Beside the
basic qualifications standard covered in paragraph 3-A-25-2, an
agncy nust, when applicabl em consider other factors in determning
whet her a rel eased enployee is qualified for assignnment to another
position. (5 CFR 351.702)

0 (Reference 3-A-25-3-(d)) The recency of experience provision is
used to determ ne enployees' assignnent only when justified in
speci al circunstances, such as with certain scientific positions

where there are rapid advances and state-of-the-art know edge is

critical (5 CFR 351.702(d)(4)); for additional information on the
recency of experience provision in determning enployees'
qualifications, reference TENGERES v. POSTAL SERVICE, 75 MS.P. R

537. (5 CFR 351.702(a)(4))

4. ASKI NG EMPLOYEES FOR A QUALI FI CATI ONS UPDATE (reference 3-A-25-
4). An agency may ask enployees to update their qualifications
statenents prior to a reduction in force, and may establish a
formal deadline for the receipt of this material; for additional
information, reference GREGG v. NAVY, 71 MS P.R 127. (5 CFR
351.702(a))

0 (Reference 3-A-25-4) The agency is not obligated to consider
material received after the cutoff date in determ ning enpl oyees

qualifications for assignnment to other positions; for additional
information, reference GREGG v. NAVY, 71 MS. P.R 127. (5 CFR
351.702(a))

0 (Reference 3-A-25-4) Wthout the cutoff date, the agency is
required to consider any additional nmaterial submtted by enpl oyees
through the effective date of the reduction in force; for
addi tional information, reference |ISH KAWA v. LABOR 21 MS P.R
153; QUARTARO v. LABOR, 23 MS.P.R 110; ADACH v. NAVY, 36
MS.P.R 110; and GREGG v. NAVY, 71 MS. P.R 127. (5 CFR
351.702(a))
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o] (Reference 3-A-25-4) Because of the general wuniform and
consi stent requirenment found in 5 CFR 351.201(c) of OPMs reduction
in force regulations, if an agency allows one enployee to submt
additional qualifications information past the cutoff date, all
enpl oyees would have the right to update their qualifications
records; for additional information, reference GREGG v. NAVY, 71
MS.P.R 127. (5 CFR 351.201(c); 5 CFR 351.702(a))

5. MAKI NG QUALI FI CATI ONS DETERM NATI ONS- GENERAL (reference 3- A-25-
5). The agency reviews avail able records to determ ne whether the
enpl oyee is qualified for assignnment to a position in a different
conpetitive level; reference SOLI MAN v. ENERGY, 18 M S.P.R 539;
SEIDEL v. AGRICULTURE, 26 M S. P. R 605; NARC SSE v. TRANSPCRTATI ON,
32 MS.P.R 232; BUCKLER v. FRITB, 73 MS. P.R 476; and ANDERSON v.
POSTAL SERVICE, 76 MS.P.R 16. (5 CFR 351.702(a))

6. MAKI NG QUALI FI CATI ONS DETERM NATI ONS- PHYSI CAL QUALI FI CATI ONS
DETERM NATI ONS (reference 3-A-25-6).

(a) (Reference 3-A-25-6-(a)) The agency determ nes on the basis
of available information whether an enployee is physically
qualified for a position; for additional information, reference
O CONNCR v. AIR FORCE, 9 MS.P.R 400; EDWARDS v. ARW, 24 MS.P.R
162; and JOHNSON v. NAVY, 58 MS. P.R 386. (5 CFR 351.702(a))

0 (Reference 3-A-25-6-(a)) The Merit Systens Protection Board
wi Il consider whether the enployee made the agency aware of a
possi bl e problem neeting the physical standards for a position
before the effective date of the reduction in force (reference
OCONNCR v. AIR FORCE, 9 MS. P.R 400), or after the effective date
of the reduction in force (reference EDWARDS v. ARWY, 24 MS.P.R
162). (5 CFR 351.702(a))

0 (Reference 3-A-25-6-(a)) In determ ning whether a handi capped
enpl oyee neets the physical standards for a position, the agency
nmust consi der what acconodation is possible for the enployee; for
additional information, reference MARTIN v. NAVY, 61 MS P.R 21.
(5 CFR 351.702(a))
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o] (Reference 3-A-25-6-(a)) If an enployee is physically
disqualified from an apparent best offer of reduction in force
assi gnnent, the agency nmust then determ ne whether the enpl oyee has
assignnent rights to a different position in which the enployee
would be qualified for assignnent. (5 CFR 351.701; 5 CFR
351.702(a))

(b)(1) (Reference 3-A-25-6-(b)) An agency may not deny reduction
in force assignnent rights to an enployee who is reached for
rel ease from a conpetitive level during a |eave of absence that
resulted froma conpensable injury solely because the enpl oyee is
physically disqualified as a result of the conpensable injury. (5
CFR 351.702(c)).

0 (Reference 3-A-25-6-(b)) The agency nust determ ne whether the
injured enployee is entitled to any reduction in force assi gnnment
rights, subject to recovery fromthe injury as provided by 5 U S. C
8151 and 5 CFR Part 353. (5 CFR 351.702(c))

o] (Reference 3-A-25-6-(b)) Wthout a reduction in force
situation, the agency nakes a decision on the enpl oyee's physi cal
qualifications when the enpl oyee requests a return to duty under
the restoration provisions set forth in 5 CFR 353 of OPMs
regul ations. (5 CFR 353.301)

0 (Reference 3-A-25-6-(b)) |If the enployee has not requested a
return to duty by the effective date of the reduction in force
action, the agency would still use its available information to
determne whether the enployee has any reduction in force
assignnment rights:

- Exanple 1: An enpl oyee nmay be physically disqualified from
assignment to a position that requires lifting 75 pounds, but may
still be qualified for reduction in force assignnent to a position
with | ess demandi ng physical duties.

o] (Reference 3-A-25-6-(b)) In order to be qualified for
assignnent to another position, the enployee nust neet the sane
general standards covered in paragraphs 3-A-25-1 and 3-A-25-2 for
assi gnnent, including the physical qualifications requirenents and
the same 90-day standard for undue interruption, that are
applicable to other enployees covered by the reduction in force
regulations: (5 CFR 351.702(a))
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- Exanple 2. A W5 10 enpl oyee in retention tenure subgroup |-
B is on a | eave of absence because of a conpensable injury. The
enpl oyee is released from his conpetitive |level by reduction in
force. The enployee should have a right to retreat to a W58
position; however, upon initial review, the agency finds that, on
the effective date of the reduction in force, the rel eased enpl oyee
is unable to perform the physical requirements of the W58
posi tion.

I f the agency finds that the rel eased W5 10 enpl oyee w Il not be
able to perform the physical requirements of the W58 position
within the 90-day tinme period of the undue interruption standard,
t he enployee has no right of assignnent to that position. The
agency mnmust then determ ne whet her the rel eased W5 10 enpl oyee nmay
have a right of assignnment to a different position, which would
t hen becone a best offer of an avail abl e position.

0 (Reference 3-A-25-6-(b)) If the enployee has requested a return
to duty by the effective date of the reduction in force action, the
agency would refer to 5 CFR Part 353 and determ ne whether, in
fact, the enpl oyee has recovered fromthe conpensable injury and is
entitled to restoration. |f restored, the enpl oyee woul d conpete
for other positions on the basis of the enployee' s position of
record on the reduction in force effective date.

0 (Reference 3-A-25-6-(b)) Under 5 CFR 353.302, an enpl oyee
carried on an agency's rolls because of a conpensable injury is
subject to reduction in force actions the sane as if the injury had
not occurred (i.e., the enployee is not excluded fromreduction in
force conpetition because of the conpensable injury). (5 CFR
353. 302)

(2) (Reference 3-A-25-6-(b)) Separation of the enployee by
reduction in force while the enpl oyee is on conpensation term nates
the enployee's restoration rights based upon the conpensable
injury. (5 CFR 353.302)

8. WAI VER OF QUALIFICATIONS REQU REMENTS IN OFFERING RIF
ASSI GNMENT TO VACANT POSITIONS (reference 3-A-25-8). For
information on undue interruption in considering qualifications to
vacant positions, reference JAM SON v. TRANSPORTATIQON, 20 M S. P.R
513.
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MODULE 3 (REDUCTION I N FORCE), UNIT B (GU DANCE), SECTION 26
USE OF TRAI NEE AND DEVELOPMENTAL PGCSI TI ONS WHEN DETERM NI NG
EMPLOYEES' ASSI GNMVENT RI GHTS.

2. DEFINITION OF A TRAI NEE OR DEVELOPMENTAL POSI TION (reference
3-A-26-2). A formally designated trai nee or devel opnent al

pur poses, as defined for purposes of OPMs reduction in force
regul ati ons, must neet four conditions covered in 3-A-26-2 (5
CFR 351.702(e)(1) through 5 CFR 351.702(e)(4)); for additional
information, reference G LBERT v. TRANSPORTATION, 21 MS.P.R 108.

0 An agency may not define a position as a formally designated
trai nee or devel opnental position for the sol e purpose of
protecting an enpl oyee froma reduction in force action unl ess
the position otherw se neets the conditions covered in subsection
S5- 8e.

3. FULLY TRAI NED EMPLOYEES HAVE NO ASSI GNVENT RI GHTS TO A TRAI NEE
OR DEVELOPMENTAL POSITION (reference 3-A-26-3). A rel eased
enpl oyee who otherwise neets the conditions for entry into a
formally designated trainee or developnental program my not
di splace a |ower-standing enployee in the program if wundue
interruption would result; for additional information, reference
HARRI S v. TREASURY, 5 M S. P. R 545.

0o Since undue interruption is based on a 90-day tinme period, a
hi gher-standi ng enpl oyee who otherwi se neets the conditions for
entry into a formally designated trainee or devel opnental program
is not expected to have a right of assignnment into a programthat
has been inplenented at | east 90 days before the effective date of
the reduction in force.
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTI ON 28.
ADM NI STRATI VE ASSI GNMVENT OPTI ONS

3. BUWMPING RI GHTS FOR EMPLOYEES I N TENURE GROUP 111l (reference 3-
A-28-3). An agency nmay permt conpeting enployees in tenure G oup
1l to bunp other enployees in tenure Goup III. (5 CFR

351. 705(a) (2))

0 (Reference 3-A-28-3) Unless provided by the agency, Goup |11
enpl oyees have no right of assignnent under the reduction in force
regul ations. (5 CFR 351.705(a)(2))

0 (Reference 3-A-28-3) An agency nay not provide a Goup |1l
enpl oyee with retreat rights. (5 CFR 351.705(a)(2))

0 (Reference 3-A-28-3) Assignnent rights and term enpl oyees.

The separation or downgrading of a term enpl oyee before expiration
of the term appointnment is covered by OPMs reduction in force
regulations if the action results fromone of the reasons covered
in 5 CFR 351.201(a)(2) (e.g., reorganization, lack of work,
shortage of funds, etc.). This neans that, before the reduction in
force effective date, the term enpl oyee nust be given a specific 60
days reduction in force notice under 5 CFR 351.801(a)(1), or a
specific 120 days reduction in force notice wunder 5 CFR
351.801(a)(2) applicable when 50 or nore enployees are separated
froma conpetitive area in the Departnent of Defense. Also, the
agency nust apply the other provisions of 5 CFR Part 351, such as
establishing conpetitive levels wunder 5 CFR 351.403, which
potentially provides the term enployee with the opportunity to

di spl ace another Tenure Goup |1l enployee on the sane retention
register.
The separation of a Tenure Goup Il enpl oyee because of expiration

of a termappointnment is not covered under 5 CFR 351.201(a)(2) of
OPM s reduction in force regul ati ons.

A term enpl oyee released by reduction in force has no mandatory
assignnent rights to positions in other conpetitive levels. At its
option, an agency may, under 5 CFR 351.705(a)(2), provide bunping
rights, but not retreat rights, to rel eased term enpl oyees.
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Under 5 CFR 351 Subpart G bunp and retreat rights are only
applicable to the novenent of a rel eased enpl oyee to a position on
a different conpetitive level. Mvenent of the rel eased enpl oyee
to a position held by a |lower-standing enployee in the sane
conpetitive level is a sinple displacenent. For exanple, a
Subgroup II1A term enployee whose position is abolished my
di spl ace a | ower-standi ng Subgroup Il11B enployee in the sane | evel
even though the agency has not provi ded assignnment rights permtted
under authority of 5 CFR 351.701(a)(2).)

o] (Reference 3-A-28-3) A Tenure Goup IIl enployee who is
separated by reduction in force is not eligible for:

- The agency's Reenpl oynent Priority List (reference Mdul e 6,
"REEMPLOYMENT PRI ORI TY LI ST");

- The Career Transition Assistance Plan in the enployee's
present agency (reference 5 CFR 330.604(b)); or

- The Interagency Career Transition Assistance Plan, which
provi des separated enployees wth priority consideration for
positions in other Feder al agenci es (reference 5 CFR
330.703(b)(1)).
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 29.
REDUCTI ON I N FORCE NOTI CES TO EMPLOYEES

4. CONTENT OF SPECI FI C NOTI CES (reference 3-A-29-1). A sanple
specific reduction in force is available on the next page.

0 An agency nmay use this sanple as a reference in devel oping a
specific reduction in force notice that is applicable to its
particul ar situation.

0o Attached is the May 1998 sanpl e Reduction in Force notice.

o0 A package of 23 action-specific reduction in force notices is

avai |l abl e on the BBS under "NOTSAMP1. W'; this is a WirdPerfect 5.1
file that can be readily inported by nost software prograns.

117



Exanpl e, SAMPLE SPECI FI C REDUCTI ON | N FORCE NOTI CE
( LETTERHEAD)

From (Appropriate Agency or Conponent O ficial)
To: ( Enpl oyee' s Nane)
Subj:  SPECI FI C REDUCTI ON | N FORCE NOTI CE

Ref : (a) OPMs 5 CFR Part 351 Retention Regul ations
(b) (Any agency issuances relating to reduction in force
poli ci es)

Encl: (1) Placenent and Reenpl oynenent | nformation Sheet
(2) Reduction in Force Placenent Acceptance Form

1. | regret to informyou that your name has been reached for a
reduction in force action. This reduction in force is necessary
due to a reorgani zation in the Files Managenent Division in the
Bureau of Automated Information. The Bureau is undertaking this
reorgani zation to achieve its conbined goals of resolving an
expected future shortage of funds, and of conducting its work in
a stream i ned organi zation. The Bureau has carefully determ ned
the retention rights of all its enployees. This constitutes a
specific reduction in force notice to you.

2. Ret enti on Preference | nformation:

Present Position: (Oficial Position of Record)

Tenure Goup and SubGoup: (e.g., I-A 1-B, Il-b, etc.)

Type of Service: (Conpetitive or Excepted)

Service Conputation Date: (Basic SCD)

Last Three Performance Eval uations: (List Each Summary
Rat i ng)

Adj usted SCD Using Last Three Performance Ratings: (Adjusted
SCD)

Conpetitive Area: (As Defined by Agency)

Last Day of Active Duty in Present Position: (RIF Effective
Dat e)

Competitive Level: (As Determ ned by Agency)

3. Action to be taken: (e.g., Separation, Ofer of Lower-graded
Postion, O fer of Vacnacy, etc.)

___A. You have been reached for release fromyour conpetitive
| evel in accordance with the reduction in force procedures
prescribed by references (a) and (b) and will be separated
effective (date).
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___B. Placenent action:

(1) You are offered placenment to the position

(2) You are offered a change to | ower grade to the position of

___C. Personal grade retention: You will retain your current
grade, step, and pay/for a period not to exceed two years from
the effective date of your denotion. You wll be treated as
being in the higher grade for future pay raises and benefit

pur poses.

___D. Pay retention:

(1) Upon expiration of your entitlenent to personal grade
retention you will be entitled to pay retention if your current
salary is higher than the top step of the position to which you
were denmoted. The retained pay will be the sane pay you have
been receiving except that the retained pay cannot exceed 150% of
the top step of the position to which denoted. As |ong as your
pay is higher than the top step of the position to which denoted,
you will receive only 50 percent of conparability increases for
the top step of the position in which denoted. Your pay retention
W ll continue indefinitely until your salary catches up to your
retained rate of pay, unless termnated by a break in service of
one day or nore, denotion for cause, request for change to | ower
grade or declination of offer of a conparable position.

(2) You are entitled to pay retention if your current salary is
hi gher than the top step of the position to which you were
denoted. The retained pay will be the sane pay you have been
recei ving except that the retai ned pay cannot exceed 150% of the
top step of the position to which denoted. As |ong as your pay is
hi gher than the top step of the position to which denoted, you
will receive only 50 percent of conparability increases for the
top step of the position in which denoted. Your pay retention
wll continue indefinitely until your salary catches up to your
retained rate of pay, unless termnated by a break in service of
one day or nore, denotion for cause, request for change to | ower
grade or declination of offer of a conparable position.

__E | f you accept this offer, please sign and return
enclosure (2) to this office wwthin five (5) days of receipt of
this notice. |If you do not accept, you will be separated

effective (date).
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4. You may resign at any tine after receipt of this notice. |If
you resign, the customary advance notice required for resignation
will be waived. Your resignation nmay be effective on the date
you specify or on the separation date described in this notice,
whi chever is earlier.

5. Annual l|eave to your credit will be paid in a |lunp sum

6. (Nane of Personnel Ofice Contact), Room# , Tel ephone
is avail able to assist you by explaining this proposed
action and will provide access to pertinent regul ations, reduction
in force registers and other material you may wi sh to revi ew which
is related to this notice. Upon your request, you are entitled to
a copy of OPMs retention regulations found in 5 CFR Part 351. |If,
after exam nation of the register and pertinent regulations, you
feel that any of your rights have been viol ated, you may appeal to
the Merit Systens Protection Board (MSPB), (Address) in witing
anytime during the 30-day period beginning with the day after the
effective date of the reduction in force action. A copy of the
MSPB regul ation is attached.

OR

(as a nmenber of a bargaining unit covered by a negoti ated

gri evance procedure, you may file a grievance under Article
_______ of the negoti ated agreenent within days of the
effective date of the reduction in force).

7. The action described above should not be considered as
reflecting upon your performance or conduct. It is being taken
solely for the reasons stated. The bureau sincerely appreciates
your services to our m ssion.

SI GNED
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 30
ADDI TI ONAL NOTI CE REQUI REMENTS WHEN EMPLOYEES ARE SEPARATED BY
REDUCTI ON | N FORCE

2.  ADDI TI ONAL NOTI CE REQUI REMENTS WHEN EMPLOYEES ARE SEPARATED BY
RIF IN FORCE UNDER THE REVI SED NOVEMBER 24, 1997, RETENTI ON
REGULATIONS (reference 3-A-30-2-(c)-(7). OPM published final
retention regulations in the Federal Register on Novenber 24, 1997,
at 62 FR 62495, with revised procedures providing additional notice
requi renents when enpl oyees are separated by reduction in force.

(a) In a Note to revised 5 CFR 351.803(a), OPMstates that subject
to the requirenents of 5 U S.C 7116(a)(7), agencies may inpl enent
revised 5 CFR 351.803(a) with these new notice requirenents at any
ti me between Decenber 24, 1997 and COctober 1, 1998.

(b) For reduction in force actions effective between Decenber 24,
1997 and Septenber 30, 1998, agencies may use either 5 CFR
351.803(a) effective Decenber 24, 1997, or the prior 5 CFR
351.803(a) in 5 CFR part 351 (January 1, 1997 edition).

(c) (Reference 3-A-30-7-(c)-(7))

(c)(7) If the enployee receives a notice of separation because of
reduction in force, along with the reduction in force notice of
separation (i.e., either in or wwth the reduction in force notice,
or as a separate supplenental notice to the rel eased enpl oyee), the
agency nust al so give the enployee information concerning: (5 CFR
351.802(a)(5); 5 CFR 351.803(a))

(7) A release to authorize, at the enployees' option, the rel ease
of the enployee's resune and ot her rel evant enpl oynent information

for enploynent referral to State dislocated worker unit(s), and
potential public or private sector enployers. (5 CFR 351.803(a))

0 A sample release authorization is avail able on the next page.
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( SUGGESTED LANGUAGE FOR RELEASE STATEMENT)

To assi st separating personnel in securing enploynent, the (agency
nane) w shes to convey qualifications information to interested

enpl oyers. The qualifications informaiton, provided by the
enpl oyee, may be in the formof a resunme, curriculumvitae, OF 612,
SF 171, or other format. The information provided wll be

disclosed to public and private enployers (including Federal,
State, and | ocal enploynent agencies, and outpl acenent agencies,
and public and community service agencies. Provision of this
information is voluntary. In order to have his/her qualifications
i nformation conveyed to potential enployers, an enpl oyee nust read
and sign the follow ng:

Privacy Act Notice

| authorize the (agency nane) to disclose information regardi ng ny
enpl oynent qualifications to public and private enployers. | wll
provi de/ have provided this informati on to (agency nane) prior to ny
separation date, either through subm ssion of new materials or

prior application form | understand that this authorization is
vol unt ayr. If | choose to rescind this authorization in the
future, I wll notify the (agency nanme) in witing.

Si gnat ur e: Date: _ [/ [ __

122



MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTION 32.
CERTI FI CATI ON OF EXPECTED SEPARATI ON

4. CONTENT OF CERTI FI CATI ON OF EXPECTED SEPARATI ON (reference 3-
A-32-4). A sanple Certification of Expected Separation is
avai | abl e on the next page.

0 An agency nmay use this sanple as a reference in devel oping a
specific reduction in force notice that is applicable to its
particul ar situation.

o] Attached is the My 1998 sanple Certification of Expected
Separ ati on.
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CERTI FI CATI ON OF EXPECTED SEPARATI ON

TO. (Name & address of enpl oyee receiving notice)

FROM (appropri ate agency official)

Dear M/ M s/ Ms

(Name of agency/agency activity) plans to effect a reduction in
force on or about . Based on a review
of your personnel records, we have determ ned that:

| . There is a good likelihood you will be separated by
reduction in force procedures; and

2. You are not eligible or have not filed an application
for retirenment or indicated an intent to do so; and

3. Qpportunities for you to be placed in your sane or
simlar position with this agency or other Federal
agencies in this local conmmuting area are limted or
nonexi stent; and

4. Qpportunities for you to obtain other enploynent in
this |l ocal commuting area in your same or simlar
position are limted or nonexistent.

This is NOT a specific reduction in force notice. At |east 60
days prior to any separation action, you will receive a specific
notice of reduction in force, explaining the reasons for the
action, your retention rights, and other relevant information
about the action.

The purpose of this Certification is to enable you to participate
in the (name of agency)'s Career Transition Assistance Plan and
to register in other progranms intended to assist you to |ocate
alternative enploynment, or inprove your alternative enpl oynent
prospects, prior to the expected date of reduction in force
thereby m nim zing the adverse inpact to you. To enroll in

t hese progranms, you nust have a copy of this Certification
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| encourage you to participate in the follow ng prograns:

(1) Job Training Partnership Act. The U.S. Departnent of Labor
provi des funding for various types of retraining and
readj ust ment assi stance to displaced workers, such as
counseling, testing, and pl acenent assistance. For

addi tional information about the Job Training Partnership Act,

pl ease refer to Attachnent 1.

(2) The (name of agency)'s Career Transition Assistance Pl an
(CTAP). Surplus and displ aced eligi bl e agency enpl oyees nmay
now obt ai n assi stance t hrough the (name of agency)'s CTAP.

I n accordance with the CTAP, the (name of agency) wll

provi de career transition services to all surplus and

di spl aced enpl oyees, provide special selection priority for
el i gi ble enpl oyees, and establish and maintain the

Reenpl oynment Priority List described in #3 bel ow.

Agency field enployees will be notified of career transition
services through the Field Director (or other appropriate
official) who will be the designated point of contact in
each field office. The (nanme of agency)'s CTAP will becone
fully operational on or before May 1, 1996. You w ||
receive specific informati on regardi ng CTAP policies and
procedures as soon as they are finalized.

(3) Reenploynment Priority List (RPL). Through the RPL, the
(name of agency) gives reenploynent consideration to
conpetitive service enployees separated (or about to be
separated) by reduction in force. Should (name of agency)

fill any vacancies in the |ocal commuting area, program
regi strants would be given priority consideration over
certain outside job applicants. |If you wish to register for

pl acenment assi stance on the (nane of agency)'s RPL, you nust
conplete and submt the application format attachnent 2.
For additional information about the RPL, please refer to
Attachnent 3.

Ef fective February 29, 1996, the O fice of Personnel Mnagenent's
| nt eragency Pl acenent Program was replaced by a new form of
assistance. In its place is a new system the "I NTERAGENCY
CAREER TRANSI TI ON ASSI STANCE PLAN" (1 CTAP) which requires
agencies to select a displaced enpl oyee when the (nane of agency)
attenpts to fill the position fromoutside its own agency.
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Under the new | CTAP program a displaced enpl oyee who applies
directly for a vacancy and is determ ned by the agency to be
well -qualified, and lives in the local commuting area, will be
given priority selection for that position. |[If you receive a
specific reduction in force separation notice, you wll be
eligible for placenent assistance under the I CTAP. Should this
occur, you will be given information about the | CTAP at that
tine.

| CTAP eligibility lasts for 1 year follow ng involuntary
separati on because of reduction in force.

For additional information regarding the CTAP and the ot her
progranms |isted above, or if you have questions, please cal
(name of an agency representative).

Si ncerely,

XXKXXXXXXX

Di rector of Personnel

Att achment s
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MODULE 3 (REDUCTION IN FORCE), UNIT B (GU DANCE), SECTI ON 34.
REDUCTI ON | N FORCE GRI EVANCES

4. EXCEPTION TO THE BASI C EMPLOYEE RI GHT TO GRIEVE A RI F ACTI O\
ELECTI ON OF PROCEDURE (reference 3-A-34-4). The agency nust
advi se each enpl oyee having the right to grieve a reduction in
force matter under a negotiated grievance procedure that the

enpl oyee has the option of filing a reduction in force appeal to
the Board when a discrimnation issued is raised. (5 CFR

1201. 3(c)(2))

o Paragraph 5 CFR 1201.3(c) states:

"(c) Limtations on appellate jurisdiction, collective
bar gai ni ng agreenents, and el ection of procedures:

(1) For an enpl oyee covered by a coll ective bargai ni ng agreenent
under 5 U. S.C. 7121, the negotiated grievance procedures
contained in the agreenent are the exclusive procedures for

resol ving any action that could otherw se be appealed to the
Board, with the foll ow ng exceptions:

(1) An appeal able action involving discrimnation under 5 U. S.C.
2302(b) (1), reduction in grade or renoval under 5 U. S.C 4303, or
adverse action under 5 U S.C. 7512, may be raised under the
Board's appel | ate procedures, or under the negotiated grievance
procedures, but not under both;

(1i) Any appeal able action that is excluded fromthe application
of the negotiated grievance procedures may be rai sed under the
Board's appel | at e procedures.

(2) Choice of procedure. Wen an enpl oyee has an option of
pursui ng an action under the Board's appeal procedures or under
negoti ated gri evance procedures, the Board considers the choice
bet ween these procedures to have been made when the enpl oyee
tinely files an appeal with the Board or tinely files a witten
gri evance, whichever event occurs first.

(3) Review of discrimnation grievances. |If an enpl oyee chooses
the negoti ated grievance procedure under paragraph (c)(2) of this
section and alleges discrimnation as described at 5 U S. C
2302(b) (1), then the enpl oyee, after having obtained a final

deci sion under the negotiated grievance procedure, may ask the
Board to review that final decision. The request nmust be filed
with the Clerk of the Board in accordance with section (5 CFR)
1201. 154. "
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o For additional information, reference JOANSON v. LABOR, 26
MS.P.R 447; MCCANN v. NAVY, 57 MS.P.R 288; and D SERA v.
ARMY, 71 MS.P.R 120.

5. EXCEPTION TO THE BASI C EMPLOYEE RI GHT TO GRIEVE A R F ACTI O\
TIME LIMTS FOR ELECTION (reference 3-A-34-5). An enpl oyee may
not file a reduction in force appeal to the Merit Systens
Protection Board before the effective date of the reduction in
force action, even when the enployee's basic right is to file a
grievance under a negotiated procedure. (5 CFR 351.901; 5 CFR
1201. 3(a)(1))

(a) An enployee who chooses to file a grievance follows the
provi sions of the negotiated procedure; the negotiated grievance
procedure nust provide that the enployee may elect to file the
grievance after the effective date of the reduction in force
action. (5 CFR 1201.3(c)(1))

o For additional information, reference JOANSON v. LABOR, 26
MS.P.R 447; FIERRO v. TREASURY, 37 MS.P.R 609; MCCANN v.
NAVY, 57 MS.P.R 288; and DI SERA v. ARMY, 71 MS.P.R 120.

(b) The enpl oyee who elects to file a reduction in force appeal
with the Board that includes a discrimnation issue may then file
t he appeal during the 30-day period beginning with the day after
the effective date of the action being appealed. (5 CFR
1201. 22( b))

o For additional information, reference JOANSON v. LABOR, 26
MS.P.R 447; MCCANN v. NAVY, 57 MS.P.R 288; and D SERA v.
ARMY, 71 MS.P.R 120.

o In ARMBTRONG v. ITC, 74 MS.P.R 349, the Board reviewed the
decision of an arbitrator in a reduction in force grievance. The
Board acted under authority of 5 U S.C. 7121(d) because the

appel lants alleged that they were affected by a prohibited
personnel practice under 5 U S. C. 7121(d), and because the
underlying reduction in force actions are otherw se appeal able to
the Board under 5 U.S.C. 7702. The Board subsequently found no
basis to set aside or to nodify the arbitrator's decision. The
Board noted that arbitration awards are entitled to a greater
degree of deference than initial decisions of the Board
(referencing BENSON v. NAVY, 65 MS.P.R 548). The Board stated
that it will nodify or set aside an arbitration award only when
the arbitrator has erred as a matter of lawin interpreting civil
service statute, rule, or regulation. Even if after review ng
the facts of a case the Board would di sagree with the
arbitrator's decision, the Board cannot, absent |egal error,
substitute its conclusions for the arbitrator's deci sion.
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APPENDI X A.  MODULE 3 (REDUCTION IN FORCE), UNIT B ( GUI DANCE)
SECTI ON 15. CREDI T FOR PERFORVANCE I N REDUCTI ON I N FORCE UNDER
OPM S JANUARY 1, 1997, RETENTI ON REGULATI ONS

Al. OPM published final retention regulations in the Federal
Regi ster on Novenber 24, 1997, with revised procedures on the
crediting of enployees' performance ratings in reduction in
force. (62 FR 62495)

(a) In a Note to revised 5 CFR 351. 504, OPM states that subject
to the requirenents of 5 U S.C 7116(a)(7), agencies nay

i npl enent revised 5 CFR 351.504 with these new performance

provi sions at any tinme between Decenber 24, 1997 and Cctober 1,
1998.

(1) Section 5 U.S.C. 7116(a)(7) provides that "For purposes of
this chapter (i.e., Chapter 71 of Title 5, U S . C, "Labor-
Managenent Rel ations"), it shall be an unfair |abor practice for
an agency--(7) to enforce any rule or regulation (other than a
rule or regulations inplenenting section 2302 of this title)
which is in conflict wwth any applicable collective bargaining
agreenent if the agreenment was in effect before the date the rule
or regul ation was prescribed."

(2) This Section 15, Unit B, of Module 3 (i.e., Section 3-B-15
found in Appendix A) includes the prior Section 15, Unit B, of
Modul e 3 covering retention credit for performance based upon the
regul ations in effect on January 1, 1997.

(b) For reduction in force actions effective between Decenber

24, 1997 and Septenber 30, 1998, agencies may use either 5 CFR
351.504 effective Decenber 24, 1997, or the prior 5 CFR 351.504
in 5 CFR part 351 (January 1, 1997 edition).

(1) Section 3-B-15 (i.e., Section 3-B-15 found in the body of
Module 3, Unit B) covers retention credit for performance based
upon the regul ati ons OPM publ i shed on Novenber 24, 1997

(2) Section 3-A-15 (i.e., Section 3-A-15 found in the body of
Module 3, Unit A (REQUI RED PROCEDURES) covers retention credit
for performance based upon the regul ati ons OPM publ i shed on
Novenber 24, 1997.
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APPENDI X A

MODULE 3 (RIF), UNIT A (REQUI RED PROCEDURES), SECTION 15. CRED T
FOR PERFORMANCE | N REDUCTI ON | N FORCE UNDER OPM S JANUARY 1
1997, RETENTI ON REGULATI ONS

6. OTHER THAN FI VE RATI NG LEVELS (reference 3-A-6). \Wen any of
an enpl oyee's three nost recent annual performance ratings of
record used other than five summary rating levels (e.g., ratings
a three-level or a two-level systen), an agency using a five

| evel rating system determ nes equivalent rating | evels between
the ratings systens and credits the enployee accordingly. (5 CFR
351.504(b)(4))

o This is consistent wwth 5 CFR 351.504(b)(4), which provides
that the agency nust specify in its performance appraisal system
(or other appropriate issuance) which ratings are used for
retention purposes.

o Exanple: An agency changes its performance apprai sal system
fromfive summary rating levels to three sunmary rating | evels
effective with ratings issued on or after Septenber 30, 1995.

0 The three summary rating levels in the agency's new system are
equi valent to "Qutstanding," "Fully Acceptable," and
"Unacceptable” in the five | evel system

o Enpl oyees would no | onger receive retention service credit for
rati ngs of "Exceeds Fully Successful™ or "Mnimally Successful"”
because those summary rating |levels no | onger exist.

o For ratings issued prior to inplenentation of the new three
summary rating |l evels system on Septenber 30, 1995, enpl oyees
woul d still receive retention service credit for performance
based on a systemw th five summary rating |levels, since the
per formance apprai sal systemin place when the ratings were
initially issued provided for that benefit.

7. AMOUNT OF CREDIT (reference 3-A-15-7). Performance ratings
of "CQutstandi ng" (Level 5), "Exceeds Fully Successful "(Level 4),
"Fully Successful" (Level 3), "Mnimally Successful" (Level 2),

and "Unacceptabl e" (Level 1) nean ratings under authority of 5

CFR Part 430. (5 CFR 351.504(d))

0 Any reference to one of these rating levels also refers to an
equi val ent of that |evel.

0 An agency not subject to 5 CFR Part 430 applies the provisions
of its own performance appraisal system as appropriate.
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8. RATINGS USED FOR R F PURPCSES (reference 3-A 15-8-(c)).

(c)(1) (Reference 3-A-15-8-(c)-(1)): To ensure proper
application under OPMs reduction in force regul ations, each
agency nust specify in its performance managenent plan, or other
appropriate i ssuance, which ratings of record will be used for
reduction in force purposes (5 CFR 351.504(b)(4)(1)); for
additional information, reference HAATAJA v. LABOR 25 MS. P.R
594.

(c)(2) (Reference 3-A-15-8-(c)-(2)): To ensure proper
application under OPMs reduction in force regul ations, each
agency nust specify in its performance managenent plan, or other
appropriate i ssuance, the conditions under which a rating is
considered to have been received for purposes of determ ning an
enpl oyee's retention standing; for additional information,
reference MAZZOLA v. LABOR, 25 MS.P.R 682.

(c)(3) (Reference 3-A-15-8-(c)-(3)): Exanple-If the agency has
no policy providing for a cutoff date for performance ratings and
i ssues specific reduction in force notices on August 31, 1995,
each enployee is entitled to credit for performance ratings

i ssued during the 4-year period from August 31, 1991 through
August 30, 1995.

(c)(3) (Reference 3-A-15-8-(c)-(3)): Exanple-If the agency has a
policy providing for the cutoff of performance ratings 30 days
before it issues specific reduction in force notices on August

31, 1995, each enployee is entitled to credit for performnce
during the 4-year period extending from August 1, 1991, through
July 31, 1995.
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