
Public. tAluCalional. and Gmcrnmenlal (ul't:G") Channels

Commitmf'nt #11. With I'C'pl"cl tu PEG channels. Comca'il will not migrate PEG
channels 10 di~ital delivery on any Comcas! cable system until the sYSEem has COnveJ1ed
to all~digjtal distribution li.t". until all <In<Jlog ~hannds have been diminatt."-d), or until a
comrnunily 0therwi~e <Jgrcc:"i lo digital PEG channels, whichever comes firsl.

Cummilment #12. To enh::mce locali.'iom lnd strengthen educational and governmental
acce\i.S programming. Comcast will also develop a platfonn to host PEG content On
Demand and On Demand Online within three years of closing.

• Cornea!'.t will lielect tive location~ in it') 'tervice area to le.'·)f various approaches to
placing PEG content on VOl) and online. Cornea."t will ~~Iect these locatioll'\ to
ensure geographic. ~conomic and ethnic diwrsity. with a mix of rural and urban
cornmunitie .... and will consult with community leaders to d~termine which
progrnmming - public, educational and/or governmental - would mO:"it benetit
local residents by being placed on VOD and online.

• Comeast will file annuall'eports to inform the Commis\iion of progre"iS on the trial
and implementation of thi'i initiative.

Carrialle for IndeDendentl'rogrammers

Commitment #13. As Comeast makes rapid advances in video delivery lechnolo~jes.

more ch<lnnd capacity will bC"-come available. So Corneast will commit that. once it has
completed its. digital migration company-wide (anticipated to be no later than 20 II). it
will add two new independently~owned and ~ope-rated channels to its digital line~up each
year fur the next three years on eU"itomary terms and conditions.

• New channel!'. are channels not currently carried on any Comcast Cable system.

• Independent programmers are entities that are not affiliated with Comeast.
NBCU, or ,ny of the top [5 owners of cable networks (measure<! by revenue).

Exwmdm Apolication of the Program "cass Rule Proteclions

Commitment #14. Comcast will commit to voluntJrily :lceept the application of program
ace~'iS rules lo the high ddillluon (HO) feeds of any nclwork whose standard ddiniLion
(SO) feed is subject to the program access rules for as long as the Commission's eun-ent
program access rules remain in place.

Commilment #15. Comeast will commit to "oluntJrily e,\t~nJ Ihe key compOncnls. of
the FCC's program access rules to negotiations with MVPOs for retr:msmi~sion righl~ to
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the sign,ls of NBC and Tdemundo 0&0 ,t,tions for" long" the Commission's
CUITent program ilcces~ rules l'cmain in plJce.

• Comca~t will be prohibitl"d in r~rrJnsmission con'lCnt n(:gotiations from unduly or
improp~rly intluellcing Ihe NBC and Telemundo 0&0 ~lations' decisions .1hout
the price or other lenns and condition!'> on which the st:1tions make [heir
progrJmming availahle to unaffiliated MVPDlo>.

• The "burden shilling" 'pproach to proof of discriminatory pricing in the program
3.(:cess rules will be applied 10 complaints reg.arding retransmission consent
negutiali....ns jn'volving lhe NBC and Tel~mulIJo 0&0 stalions.

• The tive-monlh "lo>hOI clock" applied to program access adjudications would apply
to retransmission consent negotiiltion~ involving the NBC ilnd Telemundo 0&0
stations.

Journalistic Independence

Commitment #16. The combined entity will continue the polic)' of journalistic
independence with respt.'\."t to the news pro,gr:Hnming organizations of all ~BCU

networks and slat ions, and will e)l'"telld th~se policies to the potential innuence of each of
the owner,;;. To ensure such independence. the combined entity will continue in etl'ect the
position and authority of the NBC News ombud..man to address any iss lies that may
anse.

Labor-Management Relations

Commitment # L7. Corneas' fC:Sp<."cts NBCU's existing labor-management relationships
and expects tbem lo continue following the clo"iing of the transaction. Comcast plans to
honor all of:'IBCU's collecrive bargaining agreements_
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BRIAr" L. ROBERTS
CHAIRMA:"O AND CHIH' EXEClITlVE On-ICER

CO:\-ICAST CORPOR-I.TION

TO THE
COMMITTEE ON COMMERCE, SCIE'ICE, A'ID TRAl'iSPORTATlON

lINITE!) STATES S.;'IAn:

\1arch 11,2010

Mr. Ch:Jinn<ln. Jnd Memben> of the Committee, I ~m pleJ'led to ::appe-ar before
you today lO di!'OCu ...., Corneast Corporation's ("Comc:lsl't) planned joint \'cnturc with
General Electric Company CGE"), under which Comcast will acquire a majority interest
in and monogcment of :>IBC l:nivc",ol ("NBCF'). The proposed tronsoction will
combine in a new joint '\Ienture the broadcast, cable programming, mo'" ie studio. theme
park, :md online content businesses of NBCU with the cable programming and certain
online cuntl'nt bu ...inessc~ of ComcasL This content-focuSi:d joinI venture will retain the
NBCL: nome. And l believe the new NBCU will beneHt consomers ond will
t"ncollI<lge much-ne.eded inve...rmem and innov:.Jtion in the important media .'ie-CIOf.

How will it benefit consumers?

First, the new venture will lead to increased investment in ~BCU by putting these
important content a.'\Sel'\ under the control of a company that is focused exclusively on the
communication and cnlel1ainmcnt industry. Thi5lo will foster enhanced investment in both
content devdopment and delivery, enabling the new NBCU to become a more
competitive and innovative player in the turbulent and ever-changing media world.
Investment and innovation will also preserve and create sustainable media and
technology jobs in the U.S.

Second. the transaction will promote the inno"'ation, content. and deli ..... ery that
consumers want and demand. The panies have made significant commitments in the
area~ of local news and information programming, enhanced programming for dher"ie
audiences, and more quality educ:llional and other content for children and families.

And finally, Comcasfs commitment to preserve NBCU's journalistic
independence Jnd to sustain and invest in the NBC broadcast network ,vill promote the
4uality news. sport~. and di .....erse programming Ihat have made this network great over
the last 50 years. I discuss these specific and verifiable public interest commitments later
in this testimony; for a summary of all ..... oLuntary commitments, see Attachment L

The new :"lBCU will advance key communications policy goals of Congress:
dive["!o,ity. localism. innovation, :.md competition. With Comca~f., demon~trated

commitment to inYe~tm.:nt and innovation in communications, entertainment, and
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infonnarion. the new NBCL wiH be able to increase the quantit),. qualily, diversity, Jnd
locJI focus of its content. and accelerJle the JrrivJl of the multi platform. "anytime.
anywhere" future of video programming that Americans wanl. Given Ihe inlcn~d)'

competitive markets. in which Comcast and ~BClJ operate. as well J:I, existing law and
regulations, thh. eSM."ntially vertical transaction will benefit consumers and !'.pur
competition. and ,-"ill not prl;scnl any potential harm in allY markeLplace.

NBCU, cllr~ntly majority-owned and controlk'd by GE, i~ an American icon - a
media'. entertainment. and communications company with a storied past and a promising
future. At the heart of NDCU's content production is the :"Jational Broadcasting
Company ("~BC"). lhe rtation's tir!>.l Idevi'l.ion broadcast network and home of one of
the crown jewels of NBCL, NBC :"<ews. t-OBCLJ also has two highly regarded cable news
networks, CCIIBC and MSNBC. In addition, NBCU owns Telemundo, the nation's
second· largest Spanbh-Ianguage broadcast Ilct'Aork, with ~ub_\tantial Spanish-language
production facilities located in the L.S. :'IBCU's other assets include 26 local broadcast
statiuns (10 'IBC owned-and-operated "atiuns ("0&0.'''), 15 Tclemundo 0&0s, and one
independent Spani!Oh-Language station). numerous national cable programming networks.
a motion picture studio with :1 library of sevemlthousand Him.'). a TV production studio
with a library of television "icries...nu an intcmationallheme park business.

ComCJ.'lot, a It:auing pco\'ider of cable television, high-'Spt"t"d [nll",mel, digital voice.
;lnd other eommunicalions scr\'icc,,;;, to 1l1illion'i of cus.tomcr'l, i.\ a pionccr in cnaoling
consumers to watch what they want. when they wam, wh~re they want. and on the
device~ they want. Corneas! is primarily a distributor. offering its customers multiple
delivery platfonns for content and services. Although Corncast owns and produces some
cable programming channels and online content. Comeast owns relath:eI)' few national
l:ahle nelworks, none of whkh is among the 30 most highly rated. and. cv.,;n including its
local and regional ndworks, Cornea..;t account'! for a tiny percentage of the content
inuu'Stry, The majority of the~e content businesses will be conrributed 10 the joint
venture. The distribution side of COlncast (referred 10 as "Comcast Cable") is not being
contributed to the new NDCU Jnd will remain under Comcast's ownership and controL

The proposed transaction is primarily a 1-'ertic(J[ combination of NBCU's content
with Comcasfs multiple distribution platforrtL'i. Antitrust law. competition experts. and
the FCC have long recognized that "erlical combinations can produce ~ignificant

benefits. They also have found that vertical combinations with limited horizontal
overlap~ generally do not thl't':3ten compe(ition.

The transaction takes place against the backdrop of a communications and
cnt~rtainJllenl marketplace \hal is highly dynamic and compditive, and becoming more
so every day, NBCU - today and post~transactiol1 - faces competition from a large and
growing roster of content providers. There arc literally hundreds of national television
networh and "icores of rt~gional networks, These cable nct\lo'urh c()mpete for
programming. for viewer attention, and for distribution on various video platfonns. not
only with ~Jch other but .11'\0 with countlc"is uther ,,-ideo choices,
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In addinon. contenl producers increasingly ha"e aIte-mati ve outlets available to
distribute Iheir works. tree from any purported "gatekeeping" networks or distributors,
Today. NBCU ha~ powerful markelpla('e inCCnliw,l) 10 purcha'ie the best availahle
programming. regardle'is of source. NBCU''j programming schedule bea.rs this out. last
week, third partie~ ac.;c.::ounted for wdl over h:.llf of the ...7 primdilllt" (8-11 pm) programs
011 NRC Jnd il, major cable- channels (USA. 8ra\'0. O:\ygen, and SyFy). Po"l­
transaction. the new NBClJ wiJl ha\'e the incentive and .he tlnanciat resources 10 compete
dfeclivcly with uther leading content providers such as Dj'mey/ABC. Time Warner.
Viacom. and ~ews Corp, by providing consumers the high-quality programming they
want. and if will have 110 incentive - or Jbilily - to reMrict ,ornpelitioll or otherwise harm
the public interest.

Competition is fi.erce among di'itributors as Yo'ell. Today, con.",umers in every
geographic area have multiple choices of multichannel video programming distributors
("MVPDs") and can also obtain "ideo conlent from m.:my non-MVPOs. rn addition to
the local cable operator, consumers can choose from two MVPDs offering direct
broadcast SCltcHite COBS") service - DirecTV llnd Dish Network - which are now the
...econd :llld third largest MVPOs in ,A.merica. re~pectively. Veri,tOn and AT&T, along
with other wireline o....erbuilder~. are strong. credible competitors, offering a fourth
MVPD choice to tens uf millions of American households and a tifth choice to sume.
Indeed, as competition among: MVPD.lj. has. grown. ComcasCs nationwide share of MVPD
sub~cribe'fS has steadily decreased (it is now less Ihan :l5 percent, a share th:l.t the FCC
has repeatedly said is in.,ufficient to allow an MVPD to engage in anlicompetilive
conduct). .\1oreover, cun-ent market dynamics are more lelling than stalic meas.ures of
market 'ihare:-.; over the past two ye~s. Comcast 10'11 more than L! million net video
~uhscJ'iber~ while its comp~litOl'fi continued to add sub:iCribel'.... - DirecTV. Dish Ketwork.
AT&T, and Verizon added more thJn 7.6 million net l.. ideo customers over the same time
period.

Consumers can also access high-quality \"ideo content from myriad other sources.
Some hou~hold~ comillue Lo receive lheh "ideo through over-lhe-air hroadcast signals,
which have impro\'ed in quality and increa:-oed in quantity as a re~ult of [he broadcast
digital television transition. Milljons of households purchase or rent uigital video discs
(,'OVDs") from one of thousand~ of national, regiorlal. or local retail outlets. including
Walrnort, Blockbuster, and Hollywood Video, as well a, :>IelHix, MovieCrazy, Caf"
DVD, :lnd others who prov'ide DVDs by mail. High ....luality video contcnl also is
increasingly available from a rapidly growing number of online sources that include
Amazon, Apple TV, Illink<, Blip.tv, Boxee. Clicker.com, Cuckle. EeI""lU', lIulu, iReel,
iTunes, Nettli,... Sezmi, Sla1lohControl, Sling. Vevo, Vimeo. VlJOU. Vuze, Xbo~,

YouTube - and ma.ny more. These sile,,, offer consumers historicJlly unprecedented
quantiries uf profe!'.~i()nally-producedcontent .:md user-generated content that can be
at:ce'\sed from a variety of devices, including: compuleN, Internet-equipped televisions.
videogame boxes, Blu.ray DVD players. and mobile devices. In addilion. there is :l. huge
supply of user-gener<lt('d video conte.nt, including prof~ssional and quasi~profession:Il

content. YouTube. for example. whkh is by far the leader in the nascent online video
di~triblltion bu.... iness, currently receives and st"Ore~ virtually i.\n enlu-e day's worth of
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video content for its viewers rvcr) mitlute. And there ilfe no 'iignHicam ba..l1iers to entry
to online video distribution. Thus. consumers have :l ~tagg~nng variety of .ljoun:es of
video content hcyond Comca~t and it..., rival :'v1VPO').

The video Illarketpbce nuly has no gatl"keeper'i. As the United States Cuun uf
Appeal:-' 1'01' the D.C, Circuit observed last y~~r. "[T]he record is replete \~ilh evidence of
ever increasing competition among video providers: Satellite and fiber optic video
providers have \.~ntcrt·d thc market Jnd grown in market share since thc Congre~~ pa~s(."rl

the JlN2 [Cablel Act. and particularly in recent years. CabJe operators. therefore, no
longer have the bottleneck power over programming that concerned the Congress in
1992. Second. OVl':r thL.': '\time period there has bet:n a dramatic illcrease buth in the
number of cable networks and in the programming available to subscribers."

The combination of NBCU and Comcast':oo coment a....sc[s unde.' the new NBeD ­
coupled with management of the new NBCU by Comcas~ an experienced. committed
distribution innovator - will enable [he creation of new pathways for delivery of content
to con!'lumers on a ""ide range of screens and platfol1ns, The companies' limited shares in
all relevant markets. fierce competition at all levels of the disuibution chain, and ease of
L:ntI)' for cable ~nd online programming ~nsure that lhe rhk of competitive harm is
insignificant. Moreo~·er. the FCC's rules goveming progr.:un access. pro!ram carriage,
and retran"imission con~nt provide further ~afeguards for consumers, as do the additional
puhlic intcrcSl commitments thc companies have made to the FCC.

At the same time. the tran~ction'~ public interest benefits - particularly for (he
public interest goals of diversity, localism. competition, and innovation - are substantioJ.
Through expanded access to outlets. incre:lsed investment in outlets. and lower costs, the
new vemure will be able to increase lhe amount, quality. variety. and av~ilability of
content. thus promoting dil'er.'iity. Thi!) incJudes content of specitic interest to diverse
audiences, children ilnd families, women. and other key audknce segments. While
NBCU and Comcast both already have solid records in creating and distributing diverse
programming. the transaction will enable the new NBCU to expand the amount. quality.
varlety, ilnd availability of contt'·nt mure than cilher company t.:nuld do on it~ own. The
new venture will aJso be able to provide more and bener (ocal programming. including
local news and infonnation programming, thereby advancin! localinn. The new NDCU
and Comcast will be more inno....uive and effecti ...e players in ... ideo programming and
distribution, spurring other content producers and distributors to improve their own
services, thus enhancing competition. Marrying NBCU'~ programming assets with
Comcast's multiple distribution platfonns will make it easier for the combined entity to
eX.Penment with new business models that wiH bener serve con~umers, thus promoting
imruvaliun,

In addition. Comeast 3nd ='lBCU have publicly affinned their continuing
i,;:omrrutment to fr~e. o...er·the·air hroadca~ting. Despite a cha\len~ing hu~ines<; and
technologic:ll environment, the proposed transaction has significant potential to
invigorate l'\BCU's broadcasting business and expand the important public intere~t

benefits it provides to consumers across this country. NBC. Telemundo, their local
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O&Os, and lheir local broadcast affiliates will benelit by having the full suppon of
Corneast. a company that is focu'{ed entirely on emenainment. information, and
l;ornmunic'Jtion~and that h.:.ls strong im.:enti"e~ - and the ahility - to im'C"il in Jnll grow
the broadcast businesses it.is J.cqulrin~. in partnership with the local aftlliate!i.

Moreover. combining Curnca... t's ~.\pt':rlisc ill mulLiplaLfonn contenl distribution
with ~UCU's extensive content creation capabilities and video Iibr:uies will not only
re~ult in the creatiun of more and better pro~ramming, but will also encourage im'cstmcnt
and inno\'ution. accelerating the :lITivul of the multiplatfonTI. "anytime. anywhere" future
of video programming IhJ.t Americam \Alant. This is because the proposed trnnsaction
will n:move n~goliaLion frktion that ~urr~ntly inhibits (he ability of Comcast to
implement its pro-consumer 'lislon ot multipJa[folm access to quality video
programming. Post-trans.J.crion. Corneast will have acce$S to more content that it can
make available on a wider range of platforms, including the new NBCU's national and
region::ll networks and Comcast's cable systems and video-an-demand ("'VOO")
platfonn. and online. This increase in the value of services offered to consumers by the
new company will stimulate competitors - including non~aftiliated networks. non­
:lniliated MVPDs. and the lar~e llnd growing roster of participants in lhe ,:ideo
markelplac~ - to impmvl': what they otJ~r to conSUll"K"rs.

The past is. prologue: Comcast 'ioughr for year", to dr.velop the VOD bu ...ine"i"', but
il could notconvince ...ludio di"lribulOr,li - 'Who were rcluctanlto permit their movies to bc
distributed on an emerging, unproven platfonn- to provide compelling content for
VOD. This caution. though understandable in light of marketplace uncertainty. slowed
the growth of an inno....ative and extremely consumer-friendly service. Comcast finally
was able to overcome the contractual wrangling and other industry reluctance to
participate in an innovative business model wh~n it joineJ witb Sony to aC4uire an
ownership interest in :-1etro-Ooldwyn-Mayer ("MOM"). This allowed Comcasl to
'-break the ice" and obtain .1ccess to hundreds of studio movies that Comcast (.:t.)uld offer
for free on VOD. Thanks to Comcast's extensive effolts to foster the growth of this new
technology, VOD has become very popular with consumers since it was invented in 2003
- the sam~ year Apple unvt~iled the iTum",s Mu~ic Store. Comeast cu ..lomers have now
used Comcast''i. VOO service more than 14 billion time~ - that's o ....er 40 percent more
than the number of downloads that consumers have made from the iTunes Store since
2003. By championing Ihe growth of YOD, Comcast has heen .hle [0 henelit nol only its
cus-tomers but also program producers, and it has stimulated other MVPOs to embrace the
YOD model.

Similarly, there is every reason to belteve that the trans.action proposed here will
t.:reatc a pro-consumcr impetus for making major motion pictures available ~ooner for in­
home. on-demand viewing and for sustainable online video distribution - which, as the
fCC has ob~rvN. will help to drive broadb:lnd Jdoprion, another key congressional
goal.

CorneUM and the new NBCU will also be well positioned to hrlp h."ad constn.Jctiv~

effOits to develop con~nsus solutions to the problem of content piracy. l'iBCU has been
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a leading vOIce in the etlort to reduce piracy in all its. fonl1s because it cosb ,\merican
jobs and trade opp01iunitie~. Comcast has con"iistenHy ~upp01ied Yo]unt;Jry industry
illilialive~ to detcr pirac). I,;.·ducat~ l:on"umcrs abvut l:opyright. and rcdin.·Cl them tv
legitimate sources of content, Together, the companies will redouble their effort~ to
~rsu:.Idt' all "t;.tkt'hl.lldt'rs to work togt'lher on th( probl~m, whilt: ~mllfing that con.,umt'r
privacy :md due pruce"., are al ..... .1ys rc~pC'cled.

As nored above. the risk uf competitive harm in this tran"al:tion is in"ignificant.
ViC'wed from every ;Jn~le, the tr~msaction is pro-competitive:

First, combining Comca~t'~ anJ NBC-U's programming assels will givt: rise to no
cognizable competitive hann. Even after the transaction. approximately six out of every
seven channels l:arried by Corncasl Cabl( will be unaffLliated with Comeast or the new
NBCU. C{)ll1cast's national cable programming networks account for ollly ahout three
percent of total national cable network adveliising .md affiliate revenues. While NBCU
owns a larger number of networks, those a..sets accollnt for unly about nine percent of
Overall national cable network advertising and affiliate revenues. Therefore. in total, the
new NBCli will account for only about l2 percent of total national cable netwOI'k
aJv~rtisil1g and affiliat~ r~vcnucs. The new NBCU will rank a~ the foulih largest own~r
of national cable networks (measured by total revenues), behind Disney/ABC. Time
Wjrn~r. and Viacom - which is. the some rank 'hat NBCU has today. Dt".cjll~. both the
cahle programming markct and the broader vidlt:o programming market will remain
highly competitive. the proposed trJns.action will not reduce competition or diversity. nor
will it lead to higher pro.gramming prices to MVPD~. higher advertising prices to
advertiser!>. or higher retail prices to consumers.

SCl:ond. Comcasf-; management and. ownership int~rcsts in KBCU's bro<.lJcast
properties raise 110 re~ulatory or competitive concern. While Comcast wiU own both
cable sy~tems and a slake in NBC owned-and-operated broadcast stations in a ~mall

number of Designated "Aarket Areas CDMAs"), the FCC's Jules do not prohibit such
cross-ownership. nor is there any policy rationale to disallow such relationships. Cross­
owner-;hip prnhibition~ that had heeD put in place I.lrtad~~ ago have ht'en repealed by
actions of Congres... the courts. and the FCC. The case for .my new prohibition. 01' any
transaction-specific re!!ltriction. on cablelbroach:ast cross-ownership is even weaker today.
given the increa~ingly compdilive market for Ihe di...tribution of videv programming and
robust competition in local advertising. And. imponantly, each of the major DMAs in
quesrion has a signiticant number of media outlets, Wifh at least se....en non-~BCU over­
the-:air television stations in each DMA. as well as other media outlets. including. radio.
Thus, numerous diverse voices and a vibrJntly competitive local advertising environment
will fC'main following the combinalion of ~BCU'~ hroadcasl stations and Comca~t cahle
systems in each of the overlap DMAs. Indeed, as Professor Matthew S~itzer of the
llniver."ity of Southt'.rn California noted in e;'<pt:'rt testimony submitted [0 the FCC.
·'[tlh~re is nothing in Ihe fundamentally vertical structure of ,hi.~· trOlnsaction thJt .....ould
reduce the number of independent broadca.liit voices in any local market. After the
transaction. all of KDCU'~ 0&0 broadcast srations will cnntinue to operate and provlde
local new.1) and other local progralllmin~. There is no consolidation of broadcast aSSl:ts
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within any tocal m:lrkets as 3 consequence of this tr:lnsaction:' See Att:lchment 2.
"Expert Declaration of \1atthew L Spitzer Concerning Dive~ity ;,md Localh.m Issues
A~~lx.:iatcuwith the Propo~Comcast-l'\RCU Tran ...action." January 26. 2010. at 8.

Third. the combination of Comcast's and :--':BCU's IntcrncI propertics ...imitarly
po~es no threat to competition. There is abundant and growing competition for online
video content. The dominant leader in online viewing (by far) is. Google (through
YouTubc and oth~r sites it ha~ built or aCljuircdl. with nearly 55 perc.:nt of online viueo
viewing. Thitt puts Google well Jhead of .\1.icrosoft. Viacom. and Hulu (a service in
which l\-BCU holdtt a 32 ~n:ent, non-<.:onrrolling interest), :md even fal1her aheau of
Fancast (operatcd hy Comca~l and currt:ntly at wen hclow one pcrcem). All of the~

services competing with Google have low· or mid-single digits !'thares of online video
viewing. There:lre counlless other sires thai provide robust competition and near-intinite
consumer choice. I:::\'en if one resrricts the analysis to "professional'" onhne video
content, the combined entity witl still have a small share Jnd face many competitoN. On
the IntclTlct. content provider:"! c ..ttcnti~lIy contmllhcir own dCMinics :iincc Utcrc a~ man)
third-porty portals as well as self-distribution options. Entry is e""y. Thus. the
tr~msaction w1l1 not harm the marketplace for online vitleo.

rinally~ a ..·erticaI combination cannot have anticompetitiv(' effects unless the
combinoo company has substantial market power in the upstream (programming) ()r
downslream (distribution) market, and such circumstances do not exist here. As noted,
the vil1eo programming. video uistribulion. anti Internet businesselj are tiercely
competitive, and the propo"'iCd tran~action tloe,,> not reduce thal competilion_ The recent
history of technology demonst"'tes thol disnibution platforms ore multiplying.
diversifying, and increasingly rivalrous. Wiretl services have been chnllenged by both
satellite and terrestrial wirele~s services. Cable has brought \'oice competition to the
telephone companies; the telephone companies have added to the video competition that
cable already faced: :lnd hoth cahle and phone companies are racing to deploy and
improve broadband Internet. Sratk descriptions of markets have consistently failed to
capttlre advances in distribution tt"Chnologies. In this highly uynamic and increasingly
competirive environment. speculative claims about theoretical problems arising from any
particular combination ...houJd be subject to ~Q.fChing and skeptical scrutiny, given the
accelerating power of tL"Chnology to disrupt. continuously. all existing market structure ...

fn any t"vent, there b u comprehenljive reglllatory structure :llready in place.
comprising the FCC's program access, program c::miage. and retransmission consent
rules. as well as an establi'iihed body of antitrwit law that prmddes further s.afeguards
against any conceivable vertical har~ that might be presented hy thi~ transaction. The
program access and progrom carriage rules address ditlerent aspect!i of the relationship
between networks and MVPDs. and the retrnnsmission consent rules address aspects of
the relationship between MVPDs and hroadca~ters.

In a nUl.-.hdl, the program. (/("U'SS rulc\ gO\lern Ih~ process. by which a ...arellite­
delivered cable programming network that is affiliated with a cable operator seth its
programming to 1VIVPDs.. The"e rules genero.I1y prohibit a cable operator from OJ
unrca~onably inl1uendng whema an affili:llcd netwmk sells its programming to an
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unaffiliated MVPD (or the terms on which it does ~o). Iii) unreasonabl)' discriminating in
the prices. tenns. and conditions of carriag.e arrangements among competing MVPDs..
and (iii) c~13hlh.hing ~xdu"ive ~onlIacts hClv.·~l~n sUIi..'l1itc-dclivcf'Cd cablc·:lflili.:Jtoo
programmin~ networks and any cable operator.

The program ('arrirrge rules apply to the process by 'Which a cable operator -- or
any other MYPD -- buys cable programming from unaffiliared programmers. These rules
gcncmlly prohibit ~VPD., from (j) requiring an elluit)' intcrest in.:J progrilITl network as a.
condition of carriage; (ii) coercing an unaftiliated program network to pro"'ide (or
punishing an unaftiliat~d program network for no[ providing) exclusive rights as a
condition of carriage; and (iii) unreaso!1ahly re~lrJining the .:tbilily of an unaffiliated
pro~ram network to compete fairly by di!'>Criminatill~ on the basis of affiliation in the
st"lcction. terms. or conditions for caniage"

The retransmju;on Ivmml rules gent"rally require that broadc~sters and MVPDs
bargain in good failh over retransmi"sion conscllt (j,e." the right to rctran.'imit a
broadcaster's signal), Like the program access JlJles. the ,good-faith b:Jr~aining fules
genernHy ban exclu~ivity and unrea~onablediscrimination.

Although the competitive marketplace and re:gulatoI)' .~feguards protect again~r

the ri'ik of anticompctitivc conduct. the companies have offered an unprecedented !-oCt of
commitments to provide assuran~!i that competition wiU remain vibrant. Corneast will
commit voluntarily to extt'nd the key components of the FCC'~ program access mles to
negotiations with MVPlJs for retransmission rights to the signals of t\BC and Telemundo
0&0 broadcast stations for as long as the FCC's current program acceiOS rules remain in
plac~ (and Co~aSil has ex.prcs:-.ed a willingncsr;, to discuss with the FCC making Ihe
program access rules bmding on it even if the rules were to be overturned by the courts).'
Of particular note. Comcast will be prohibited in retransmbsion con~ent negotiations
from unduly or improperJ)" influencing the NRC and Telelllundo stations' decisions about
whether to sell their programming. or the terms and conditions of sale, to non-affiliated.
di.\tributors, It would also ~hift to NBCU th~ burden of justifying any diff~rential pricing
between competin~ MVPDs. And the companies would accept the five-month "shot

I In (klnher 20]7, Ihe rct' rele<1Se'O ;tn On1e'r e:ue.nding for lin nddilional five year" rhe oon on ~xdtl:"ive
coulrul't.s oclw«n ':e'rIiLully inlcgrult:rJ proglllmmcr.. .&111.1 t:<Jbl~ opcnHor:. _. lht: on~ punion of lbt: PruKrurn
<h'l'CS!\ mrc.~ Ihat Conl!rc,,~ hoo ;o;lall.:d to .'lunsd in 2(XI2, (In nppeol, Cnhll.:vL"ion ond ('omca!\' have nr~ul.:d

,holL \h~ I'{'C' ~lpl'li~ an incurred Sl<lIldilnl governing Ihe drt;lnn.. l;Jnct:~ undt:r whi~h Lh~ I'('l" may I're\"~nl

the e'xdl1sivil}' I11le from .sunse.lling 'lUtorD.1.tieally; a.nd that lilt: FC(' was required 10 I~t Lhe rule' s"U~I. or at
lcnslll<UTOW il. ('omcasl ....'as rnoti\"liled in large part hy \h~ inequity of ilpplying an anti-e'.Ildu.sivil)' nile to
cullle.....·hile our sdldlile l-,t)lllpdillll'~nre nhlc 111 USl;: ~:-;du:"i\'e progr.U111llillg coulmet" ...gnill~ U!\. Orul
;ugurn:nt .....u.s held Uti Scplcmbt:r 22,2009. l'onlroU'Y lO the daim.s of SOI~ out!>ide [lW'lit::'l. ('orru:asl h.us
nOI challenged all 01 Ihe k:.llures or me progrnm a,c~~s mks in milt Iiliga(ion or ass.c=rtcd Ihal thr;:
e1l;t:hl:"IVIIY hap, Ilr ilny olher pnrllon ollhe' program access. ntles. is IlllConslllurionaL W."lher, we h,1.Ye

l:hllll~lIged (Illly the <'.Illr:mioll ofth~~.Il(~lusivil)' han. and hoWe' r~illdt"d lht~ FCC and th~ Ct)lltls tlWlllk=y
mU:lollak~ (h~ FiP.'t I\mt=uJnlt'1I1 inlo i\C\.'UUIlI Wh~l1lhcy l1l.ak~, fC\' i~w. or Jlpply tlll;l progmm 1ll;l"CS~ I1IIl;lS.
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dock" that the Commission applies 10 progr:un access adjudicalions that is intended to
expedite resolution.

Moreover, the companie" have offered concrete and verifiable commitments to

cn~urc l:crtain pro-consumer tx'.nd'its of the tran~action_

In ;u.ldition to the commitment to continue to pro\'ide free, over-the-air
broadca,'ioling, mentioned previously. the companies have committed thai following the
tran'iollction. the NilC 0&0 broadcast ')tations will maintam the same amount of local
news and infonnation programming they cum~ntly provide for three ye•.m. following the
closing of the transacrion and will produce an ,dditional 1.000 hours per year of local
news and information programming for distribution on v;u;ous platfonn~. The combined
('nlity will maintain ~BClJ'., tradition of im.h:pcndcnt new" and public affairs
programming and its commitment to promoting a diversity of viewpoints, ITI.:l.intaining the
journalistic integrity and independence of NBCU's news operations.

The companies also have committed that, within l2 Months of closing the
transaction, Td..:mumJo will launch a n..:w Spanish language digital hroadcast channel
drawing on programming from Telemundo's library. Additionally, Comcast will use its
On Demand Jnd On Demand Online plarforrns to increase programming choices
available to children and families, as well a~ to audiences for Spanish-language
programming. Within three years of dosing the transaction, Comcast has conunitted to
add 1.500 additional programming choices appealing ru children and families and 300
additional programming choices from Telemundo and mun2 10 its VOD platfonns.
ComcJ.st also will continue to provide free or at no additional charge the same number of
von choices that it now pmvidt':"i, and ""ill mak..: 3\;3ilablc within three ye:ar'i of closing
an additional 5,000 VOD choices over the course of each month that are available free or
at no addiliunal charge.

As Comcast makes rapid advances in video delivery technologies. more channel
c:Jpacity will become available. So Comc:Jst will commit that. onc~ it ha~ compleled its
digital migration company-wide (anticipated to be no later than 2011), it will add. two
new inJependently-uwned and -operated channels to its digital line-up each year for the
next three years on custom;).}"y tenn~ and conditions. Independent progfilmmers would be
defined a. networks that (i) are nol currently carried by Comca.l Cable. and (ii) are
unaffilhlted with Coml:ast, NBCU. or any of the top 15 owners of cable ndworks. a~

measured by revenues.

With respect to public. educational. and government.1 ("PEG") ch.nnels.
Comc.st has affinnarively committed not to migr>te PEG ch.nnels to digital delivery.on
any CumcaM cahle ~y<;tem umil the system has convel1ed to all-digilal dislrihution, or
until a community otherwise ;).grees to digital PEG channels, whichever comes first.
Comcast has also committed to innovate in the delivery of PEG content On Demand and
On Demand Onlitle,
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The parties have propo~ed that these commitments be included in any FCC order
;lpproving the transaction ;lnd become binding on the pmies upon completion of the
Imm~adion. A summary or the companies' rommitments i!'l attach...·u to this tC'itimony.

In the I.·od, the propo~cd tnmsaction simply tran~tcr~ o\\'ncr~hip and rontrol of
NHCL from (iE, a company with a \'ery diverse pom'olio of interests, to COLTIcast. a
company with an e,dusive focus on. and a commitment to investing its resources in. its
communication~. \?llle11ainmcnr. and infotmation assets. Thb transfer of control. illl1ng
with the contribution of Comcasr's complementary coment assets, ""ill enable the new
NBCU to beller serve consumers. The new NBCU will advance key public policy goals:
di,,·crsity. localism, competition, and innovation. Competition, which i.... already
pervasive in every one ot" the busjnes~s in which the new ~BCU -- and Comc.1st Cable .­
will operate, provides abundant a~sur,:mce that consumer welfare not jU'it be safeguarded,
but increased. Comeast and NBCU wi11 succeed by competing vigorously and fairly.

We intend to use the combined assets to accelerate and improve Ihe range of
choices that r'\merican consumers enjoy for entertainment, information. .1nd
communications. Vow'e would welcome your support.

10
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II.TTII.CHMK'ff I

COMCASTNBClI TRII.:"OSII.CTION
Pl-BLIC INTEREST Cm1MITMENTS

Comcast. GE. and NBC L'niversaJ take s~fiously their respon~ibilities as corporate
citizens and share a commitment to operJtin,g the proposed vC'.nturr in a \"'0.'1 that ",crvcs
the pubic interest. To demonstrate their commiLmenl to con"iUmers and to other media
partners, [he panies. have made a set of specific, written commitments as part of their
public intcn.~ ...t tiling with the Federal Communication~Commi'ision. Comcast GE. and
NBCU are committed to expanding consumer choice. en:"Ouring the future of over-the-air
broadcasting, enhancing programming opportunities. ensuring that today's highly
competitive tnD.rkclplace remains so. :lnd maintaining. journalislic independence for
NBC's news properties, The parties' commitment to these principles will ensure that
consumcr~ are the ultimate bendiciaries of [he proposed ComcastiNBCU transaction.

Aoplicants' Voluntary Public Interest Commitments

Local Programming

Commitment #1. The cOll1hincd entity remains commincd 10 continuing to pl'ovidc free
over-the-air television through its 0&0 broadcast stations and through local broadcast
affiliatcl; across the natiun. As Comeast negotiatcs and renews 'Jgn-.ements with it.'i
broadcast affiliates, Comcast will continue its coopermive dialogue with its alYiliates
toward a bu~iness model to sustain free over-the-air service that can be workable in the
evolving economic and technological environment

Commitment #2, Comcast intends to preserve and enrich the output of local news, local
public affairs and other public interest programmillg 011 NBC 0&0 station.';. Through the
use of Comcast's. On Demand and On Demand Online platforms, time slots. on cable
ehannel"i, and use of certain windows on the 0&0 schedules, Corneast believes it can
e,;pal1d the avnilability or all types ot' local and public interest programming.

• For three years following me closing of the transaction. NBC's 0&0 stations wiH
maintain the same amount of local news and information programming that they
currently provide.

• NBC'!oO 0&0 statiol1So collectivel), will proo.uce an additional 1,000 hours a year of
local news and infonn.ation progr:Jmming. This additionnl local content will be
made available to consumer... using a combination of di~tribution platforms.

Children's Progrclmming

Commitment #3. Comca.st will use its On Demand and On Demand Online platforms
aud a pOflinn of lh~ KBC 0&0;,;' digital hroadca.st "IJectrum to ~pcak to kid~. Corneast
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intends to develop additional opportunitie~ to t'ealure children's content on all available
platforms.

• (omcasl will add 500 VOD programming choices aPP"aling to children and
fJrnilies to ils c~l1lral VOD s,tomge facilities wilhin 1"2 monlh." of c1o~ing Jild will
add an additional 1.000 such VOD choices Ifor a ,otal of 1,500 additional VOD
chokes) within three )'c,lrS of cln~ing. (The majorily of (omc::Jsl'g cahle 'yMems
will be connected to Comcast''\. central VOD storage facilities within 12 months
of closing and sub~tantially all will be connected within thr~e years of clo~in~.)

ComcaM will also make the~ additional choice~ available online to J.ulhenticaled
~ub.'icribers to the extent that Corncast has the requisite online rights.

• ror three years following closing. each of NBC', 0&0 .stations will provide one
addilional hour per w~ck of childrcn'~ l-'rlucatjonal and informational
programmin~ utilizing one of the station' os multicast channels.

Commitment #4. Comca.<;t reatlinns its commitment to provide clear and under~tandable

on·screen TV Ratings information for all covered programming across all networks
(hroadcast and cable) of the comhined compan)'. ~nd to apply the cable inuu.stry's he'\.t­
practice standards for providing on-screen ratings information in terms of size. frequency.
and duration.

• NBCU will triple rhe time that program rarings remain on the air ::Jfter each
commercial break (from 5 seconds to 15 seconds).

• NBCU will make program ratings information more visible to vLewers by using a
larger furmal.

Commitment #5. In;ln effort to constantly improve the lools and information availabte
for parents, ('omca~t will e~pand ib growing pm1ncrship with Common Sense Media
CCSM'·). a highly respected organization otfering enhanced information to help guide
family viewing decisions. Comcast will work to creatively incorpor:lte CSM inform~tion

it its ~m~rging On Demand and On Demand Online platforms and other advanced
platforms. and will look for more opportunities for CS:vl to work with NBCU.

• Corocast currently gives CSM content prominent pl~cement on its VOO menus.
Comcast and the new NBCU will wOl'k with CSM to carry acro"s lheir
distribution platforms more extensive programming information and parental
'ools ., they are developed by CSM. Comcast and NBCU will explore
coopefilti\'e effol1s to develop digital literacy and media education programs that
will provide parents. teacheni. and children with rhe tools and information to help
them t~cumc ~marl. safe. and respon~ible uSCo':r'lo of broadhand.

• l!pon closing and pursuant to a plan to be developed vdth CSM. Comcast will
devote millions of dollars in media distribution resources to support public
awareness eflorts O'o,-er the n~xt two year~ to further CSM's digital literacy
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campaign. The r\ Bel) transaction will create the opportunity for CSM and
ComcaM to work with "BCV's broJ.dca~t networks. local broadcast stations. and
cahh:: network ... to provide a targetl~u ;lnu effective puhlk tuucalion campaign on
dig.ital literacy. targeting underserved area'S. those with high concentrations of
luw-income resirJenrs anu communities of color. as wdl as target Latino
cOfilmullitic'i 'With "ipecifk::J.Hy lailol'l•.--d Spani!olh-language lTlalerials.

Programming for Diverse Audiences

Comnlitment #6. Comcast intends to ex:pand the availability or over-the-air
programming 10 the Hispanic community utilizing a portion of the digital broadcast
spcctmm of T<,h:mundo's O&Os (a:o;. well as offering it to Telemundo affi1iate~) to
enhance the current progratnmin~of Telemundo and mun2.

• Wilhin 12 momhs of c1osin8- the transaction, Telemundo will laullch a new
Spanish kmgllage channel u..ing programming from Telemundo's library that has
h::J.d limited ex.po'iul'e. to he broadcast by each of the Teh::mundo 0&0 ..Ialions on
one of their multicast channels. The Telemundo network also will make thi'i new
t.:hanncl availabl~ to il:-i affiliJtcd hroadcast station.') on ~iJsonable commercial
temu.

Commitment tn, Corneast will us~ its On Demand and On Demand Online plattonns to
feature Telemundo programming.

Commitment #8. Comcasl intend.. Lo COlllillue e~palldil1g the availability of mun2 on the
Comeast CJble, On DemJnd. JJ1d On DemJnd Online platfonns.

• Cumca~t will increase the number of VOD choices from Telemundo and mun2
a"'ailable on its c~ntral VOD storage facilities from approximately 35 today, fir~t

10 100 choices within 12 months of closing and then to a total of 300 additional
choices wilhin three ycan of (.>Io'iing. Comcast will aho make Ihese additional
choices available online to its subscribers to the ellttent that it has the requisite
online rights.

Exoonded Video On Demand Offerings At No Additional Charge

Commitment #9. ComeoS! currently pro"ides Jpproxill1Jtely 15,000 VOD progfJmming
choices free or at no additional charge over the cour~ of a month. Comcast commits that
il will continue lo provide at le:J.,t thai nurnhcr of VOD choices free or al no aJdilional
charge. In addition. within three years of closing the propo:o.ed transaction. Comcast will
make available o....er rhe course of a month an additional 5,000 VOD choices "oia irs
central VOD .. tonlgt: facilities for free or at no adrJitional charge.

Cummitment #10. NGCU broadca'Jt content of the kind previou:;,ly made available: at a
per-episode charge on Comeast's On Dt:mand service ,:md ew"rently made available at no
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additional charge to the COlls,umer will continue ro be made avallJble at no <Jdditionill
charge forthe three ,ear pelied after closing.

Public. [ducatlonal, and Governmental I"PEG"1 Channels

Commitrnent #11. With rc....pt:el to PEG channd~. Cornca~t ",in 1101 migral~ PEG
ch3nnels to digit ill delivery on any Comcilst cable system until the system has converted
to all-digital distribution Ci.e. until all analog channets havc b,xm eliminated), or unlil a
community othelwise agrees to digital PEG chilnnels, whichever comes nrst.

Commitment #12. To enhance locatism and strcngthc:n cducational :md £o'vernmcnlal
access programming, Corncast wlll <Jlse de",elop a platform to host PEG content On
Demand and On DeJTllind Online within three years of closing.

• Comcast will .;;eJl~ct fLvc locations in its :-.avice area 10 test variou,,> approaches to
placing PEG content on VOD and online. Corneast will ~Iect these locations to
ensure geographic, economic and ethnic diversity. with a mix of lUral and urban
communi tie,,;, and will eon!'tult with community leader'S to delermine which
programming public. educational andlor governmental would most benefit
local residents by being placed on VOD and unline.

• COmCal'it will tile annual report;"; to inform the Commission of progress on the trial
and implementation of this. initiative.

Carriage (or Indeoendl"nt Programml"11i

Commitment #13. As Comcasl makes rapid advances in "ideo delivery lechnolo~i",.

mnre channel capacity will becom~ available. So Corneast ,""ill commit lhat. once it has
completed its digital migration company-wide (anticipated [Q be no later than 2(11), it
will <Jdd two new independently-owned and ~operated channels to its digital line-up eJch
year for th~ nt':x.l lhree years un CU\lomary telms and condiUons.

• New channels are channels not eun-ently carried on any Corneast Cable system,

• Independent programmers are entities that are not affiliated with Corneast,
NBCU, or any of lhe top 15 owne~ of cable network~ (measured by revenue:::).

Expanded Application or lhe Program Access Rule Protections

Commitment #14. Corncalit will commit to voluntarily ~cct."pt the application of program
acces'i rules to the high definition (HD) feeds of allY nellA.·ork whose standard definition
(SD) feed is 'iubject w the progl.lm access rules for as long as the Cornmission'~ current
program acces~ rules remain in plal.'c.
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Commitment #15. Comcast Win commit to voluntarily e:\tend the ke~' component"> of
the FCC'" program .u,;l,;CS.'J ruli..~:o, to t1l>glllialion~ with MVPDr-; for rclnm ...mi .......ion righl~ to
Ihe :"lignah of NBC and Telemundo 0&0 stations for as long as the Commission's
current program Jl,;l,;e~:"l rul~.:"l r~main in pbl,;~.

• Comc:lM will he prohihiled. in n.>lr:1I1~mission consent negotialions from unduly or
improp~rty inHuencing. the NBC and T~kmuncJo 0&0 stations' del,;isions about
the pl;ce or other terms and condition~ on 'Which the stations make their
pro~r.J.mmil1g ayo.ilable lo unaffiliated MVPDs.

• The "burden shifting" approach to proof of di~rlminatorypricing in the program
:lccess rules will be applied to complaints re,garding retransmission consent
T1t~gotiOltion.... involving the NBC and Tdemundo 0&0 ')lations.

• The five-month "shot clock" applied to program aCCess adjudications would apply
to retransmission consent negotiations involving the ;-..cIlC and Te-Iemundo 0&0
,\tatioll~.

Ioumalisllc Independence

CommItment 1116. The combined entity will continue the policy of journalislic
independence Wifh ~spcct to rhe news programming organizations of all :"4"BCU
networKS and. stations. o.nd will extend these policies to the potential intluence of each of
the owners. To enSure such independence. the combined entity will continue in ~ffect the
position and authority of the NBC News ombudsman to addre.lO.lO any js~ue,\j that may
arise.

Labor-Management Relations

Commitment # 17. Comcast rcspccb ~BCU's existing Iilbor-managcmcnt relationships
and expects them to continue following the closing. of the transaction. Comcast plans to
honor all of NIlCU's collective bargaining agreements.
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,'\T7AC-H>1SNT 2

Expert Dcclarali(ln ofMi:luhcw L. Spitzer

Concerning DiversitY and Localism Issues Associated
with [he Proposed ComcllSl·NBCU Transaction

January 26, 2010

I. INTRODUCTION

1. At the request of Corneast Corporation ("Comcast"), I have rc:vicwed the

prl)puiolcll Comca.sllOeneri:ll Electric ("OE") transaction relating to 1\13C Universal

("NHCU") with a focus on the Core pubHc interest concerns of diversity ond localism that

wlderlie the Federal Communicall0n~Commission's (thc "Commission") broadcast

ownership regulations,

2, Some critical conunentary a.lready surrounds the proposed Lranliiti,:ltnn, casting it

i:ll'i c\lcrylhing; from a "mega-nwrger,,1 to a "Juggernaut,,1- to a "train wreck,") Such

discourse rings hollow; familiar refrains and the automatic equntion ofllhig" with "had"

media provide little insight into the Commi:ision ':i appropriately nuanced public interest

inquiry. Instead, conct-"J'tualizing the proposed transaction in Ihe modem media

marketplace requires considered thought, nnd such l1ll ana.lysis shows that this trnn:iaction

is not the type of'tnlIlsactioll \hal implicntes the Commission's core concern about a

rcductinn in Ihe diversity ofvoicc:s. Thus, amidst alannist claims that the proposed

transaction "poses a genuine threat to free expression and diversity of speech in our

democratic society,'t4 I will calmly focus on 'hI:: Cramt:wurk and l:"Qrc concerns of the

Commission's traditional public interest inquiry.

I Prt" Rt:1t:use, Free PreSll, Comcasl/NBC Universal Merger Bad for the Public Interc~t (Oct. 13, 2(09).
21d.
I Josh Silver, Too Big (0 Block? Why Obama ,UtI:!t Slap fhe Comcast·NBC Merger, THE IIUrFINQroN POST,
Nov. I J. 2009, hnp:/I\\"W w.huffingtonpost.com/josh-silverttoo-big-to-block·why-ubi1!ll_b_156826.hlm I.
<I- The Editors, Should C"'HWI'll';r,f Ft!ar the rnmca.f' D"AI? N.Y. Tlt-W.S, Dec, 8,2009 (qnoting Alldrew Jay
Schwi1rtzman, President, Media Access Project),
hllp :/I!Oomfordcblltc.blogs.nytimes.c oml2009,1 12/08/.'ihculd_cunsumers-fear-Ihe-come 3.'1!.

dt'aV'lpagcmlJde ~lfint.
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), As discussed in detail below, I conclude tbat the proposed Iransaction,

representing a fundamentally verticat combination of a content producer Illld a

distributor, does nol ruise the traditional diversity lind locttlism concerns rcgllrding mcdiu

consolidation and the reduction of local broadcast voices. As demonstrated herein, the

Commission has been very concerned about mergers that reduce diversity of voices, ~uch

as lhe combination of two competing broadcast outlets, two cross-service broadcast

outlets, or a newspaper and broadcaster in the same market. ~ This is not tha\ type of

transaction.6

II. QUALIFICATIONS

4. 1 am a lawyer and an economist. I have a lD. from the University of Southern

California ("USC') and a Ph,D, in Social Scieucc from the C.lilomialnslltute of

Technology ("Coltech"), I currently hold joint appointments at USC, where I am a

PnlfeSOOT of Political Science fmd hold the Robert C, Packard Tnlstee Chair in Law, and

at Caltech, where I am a Professor ofLllw and Socin! Science. Previou.sly, from July

2000 through June 2006, I was nean of the Gould School of law at USC,

5. Over the past 30 years, I have studied. taught, hostcd conferences, and written

about the Corrunission's rt:gulation ofbmadcasling and cable tclevi8ion, including its

regulation of media ownership and concentration. I was the founding director of the

USC Center for Communication law and Policy (http://cclp,uac,edu/) and in [hal

capacity 1creoloo ttnd hostcd many conferences and roundtables on bro",dcasting and

cable regulation. The topics ranged from a retrospective on the deregulation of cable

television to ttn evaluation ofsex and violence on television. In this capacity, r followed

closely the Commission, Congrcss, and the broadcasting and c(lble industries, and

categorized and evaluated the various arguments about media ownership.

6, 1currcntly teach Regulatol)' Policy and A<iministralive law (at USC),

Introduction to Law (at Caltech), and a graduate course in law and Politics (at Caltech).

l Set' illfru Part In,
6 ( b;;lSe my analysis on infarmation provided 10 me by Coml,:tl~1 und NBCU, from the Commi!i~ion and
other govemment agencies. I1nd from academic, joumalistic, and fouooatiou sourl:l;:~. Where r rely all sul:h
Information, I cite it here.

2

95-COM-00000059



Prevlously during my academic career, I have tl1ught Broadcasting Regulation,

Tel~onummk:l.llions Regulation, Antitru!'Il Policy, Law ami Economic!'!, Turt~, Prupcrty.

Hnu Auministrative Law.

7. I have published numerous books and articles on a variety of (egol unu economic

is!iuCS associ~ledwith Broadcast and Cable Regulation. 7 These include Public Policy

Toward Cable Television (1997, AEliMIT Press, with Ibomas Hazlett) and "Television

Mergers and Diversity in Small MarketsH in the Journu!o!Compf:tition Taw and

Economics (forthcoming 2010). Pinally, [ have attached my curriculum vitae, which

includes. more formal list of my background, experience and publicalions.

III. SmlMARY OF 'fRAVSACTION STRlCTURE

8. On Del.:l.o"ITIbcr 3, 2009, Corncast and GE announced an agreement pursu.ant to

which Comcast would acquire a majority interest in "me\) and i18 amliated hroadcnst

licensee companies from GE.s The trnnsactiun will crealt: ajoint venture that combines,

1 SfiVEN DIRTV WOI(US MW SIX OTHER STORIES: CONTROlLr.iG TIlE CONTENT OF PRINT AND BlI,o,\DCAST
(19M). PL;BLlC 1~()llCvToWAIW CAtll.E TELEVISION (1997) (with Tbomas H01zlett). MI//tic,.ilet'iu C1ftIi"e
ProcesJeJ: An Application ojPrlbUc Choice Theory ra Bakke, the FCC, Blld the Corll'ls, 88 YALE L.1111
(1979). Radio F011nau by Adm;nLrtrative. Cl1o;ce, 47 IJ. Cm. t, REV. 647 (19S0). Controlling the ConWl/t
ojP,.int Wid BfTHldcaSl, 58 S. C~l. r.. REv. 1349 (1985), Broadcasting and fht:! Fint A'mmdmen', i" I NEW
DIRECTIONS IN TELECQ\IMUNTCATIOr.·S PoUCy 155 (piiula R. NeWberg CeLl 19H9), 11fe Consritlrtbmaliry of
Uc:cm:rr"flg Broadcaster.;, 64 N.Y.U. L. RE\'. 990 (1989). JUJ"lifying Minority Prfjerellces ill BroadcQJ,II'f1!,
fi4 S. C.'\I .. 1.. R~v. 293 (1990). Testinx MmorityPrejerent,;f:;:> in Broo.dcasting, 68 S. CAL, L. R£v. 84J
(199S) (W!t" Jeff Dubin). Dt!on Kmlfemn(1ker'1 Roud ."101 TakCI1: T1le Pofili,'ul Ewnomy ojBroaacasting
in the Te(ecomlfUIll;c.atinn,f Act of [996, 29 CONN. L. REv. 353 (1996). ,In [mroauc/i{)/I /0 the Law and
.c;conomic,J oj'the Jl·Cllip, IS CAROOZO ARTS & ENT.I.J. 429 (1991)..4 Fi~/ Ghl/lce at the
Consrill(llcnaJity oj/he JI-Chip Raling:r ~Y.i!em, in TELbvl!HON VIOI.ENel'! AI'O Pum.lr. POUCY [·pagc
rangc·] (James T, Hamilton ed., IlJIJS), 1ilrner. Denver ana R,mo, in A COMMl!N(('l','IIONS (:OIl.NIJCOPIA:
MARKI.E FOUNDATIO~ ESSAYS ON" INFORMAT[ON Pat ICY 172-217 (Roger Noll & Monroe Price cds" 1998).
Digital Tdcvt:>;on rind/he Quid Pro Quo, 2 Bus, & PoL 115 (2000) (wllh Thomas Hazlen). Advanced
Wire/en Teclfrrologif!.3 ufld PI/MI,' Po/jc:y, 79 S. CAL. L, REv. S9S (2006) (with Thomas W. Hazlett).
Tefe"lr[()n M"t!rger,J (1nd Dj~'ersity in Small Mllrkeu._J. COMt'. L. & ECON. _(furthcorning 2010).
I Corneas. and GE 10 Cre3te r.eading Entenainment Company, JOhlt AnDounc~men( by Comcu.st
Corporation and GcrlcraJ Electric Company ([lee. 1, 20(9) (J""ailablt~or
http :flwww.gcncwYccntcr.comlcontcntldctail.aspx?ReleueID=92011&New.~Aream=2.

Accompanying thc announeemcnl, the applicants ~et t'otth certain voluntary Public In\erest
Commjtmellt~ thll.t build on lhci.r strengths and hisioriC9 of sen'ice to the public, partil;ularJy in the area... of
di\'ersity and locill pfogramrning. Of l1ole. thc applkants have commilled to "CQntinuing 10 provide free
over-Ine-air tclevislOn through [NBCU's 0&0] slatlon.J l1nd through localbtoadcnst Ilml\at~ across the
nalion,"10 "using the combined reflOUrcC.'l of NBC and Comca!il: to Sll'efIg1hCl.l (octllism," to "em;\lrillg that
the content of NBC's news and public alfaiu programmmg (will] not be influenced by the non-media
inten:sls of [its corporate pl:lccnts}," to "mak[ingJ lln e"pandcd eommltment to mceting the viewing needs of
children, ilnd the neells ofpnreIlLs to beller l;ontrollheir fllmily's viewing," and to "cxpandling] the

3

95-COM-00000060



illler (.llia, ~BCl.J·s national broadcast nctv,lurks (NBC and Tclcmundo), NBCU's owned

and operated ("0&0") broadcast television stations, cable programming networks, theme

parks, and a motion picture ~tudio (Universal), with Comca..."iL'S cubic programming <\nd

n:giunal sports networks, as well as certain online content businesses of Comcast. Upon

closLng, Comcast and GE will own 51-percent and 49-percent shares in the joint venture,

respectively, Thus, the transaction is fundamentally a verticc!l integration of content (in

the juint venture) with distribution (Comcast's cable systems held outside the joint

venture).

9. This transacLion is not the sort orhorizontaI merger that has been at the core of

the concerns about localism and diversity over the past several decades. The

Commission has been very concerned about mergers that combine two or more

hroadca.stcr~ within the same service in tbe same market. The Commission has also been

concerned about mergers ofbroadcaster9 in dUl'erent services wilhin tbc same mttrkcL,9

These concerns, in fact, kd the Commi~slon decades ago to adopt numerous structural

rules that control thc abHity of broadcasters to merge in the same market. 1o These rules

are founded on tbe concepts that having a healthy and nJbust marketplace of ideas

requires indcpendtmt voices, lhat the public benefits from having many types of

programs from which to choose, and that a broadcllStcr must address the needs, interests.

and issues of concern of the cOlIuuunity that It is licensoo to serve, And, of course.

horizontal mergers hclwccn television stations and daily newspapers in the Silme market

h.ve generally been prohibited by structural ownershjp rules .dupte<! in 1975."

availability of over-the-air programming to [he Hispanic communily." Lt:tter ~rum David L. Cohen.
ExeclitiYe Vice Prc.lljidcnt. Camcw Corporation. CDrrlCaJtI GE Amwlmcefflenf RescH/ling NBC Uni"'f?rsal
~D~.]. 2009) ("Deeember:l Cohen Leiter''),

....·ee, e g" Rifles and p()J,,;/~ Concef'?l;ng MIllrlpli! Ownersl1ip nfRadio Broaacagt Stat;o"s ill LQCQI
Morkt'fs, }oiotil.:tJ ufProplJ.JerJ Rulemaldng and Further Notice oj Proposed Rulemaking, 16 PCC Rcd 19861,
1986]" 6 (2001) ("In the enrly J 910s, the Commi~jQn brieRy restr)tted local radio ownership further by
prohibIting, with certain exceptions, common ownership off.1irrerent service broadcast slalions in the same
market. These limirs were designed IQ 'Idvance divel'!iity by mlUoimil:mg the number of Independent owners
ot' broadcast media in a market.'·) (internal citation omitled).
101d. at 19~1J9 ("The e!leels l)fa proposed tran~action on tile diver~(ty of voices and economic eumpd.ition
in a given mllI"ket have long been COT'r; considerationI'> in making this pLlblic inte~51 dctelTTLil1alion, The
COirunission's concern for diversity and competition in b["()adea.~ markets has prompted us.o adopt and
m.,intail1 stnlcrurtll ownenlhip ruld inL\:'nr.letl to vinr.licllte these interests."),
II See 2006 QplOdrennial Rcgu!ulUry Re..,lt:w --Review ofthe CommlJSlorr's Broadcasl O....nerrJrip Rulef rJlId
()Ou~r Rlfl..~ Adrtpted P,/rsuant to S~cliorr 202 of/he Tdec{)mmrmicarion..'f A..or of1996,2] FCC Red 2010,
201 ::1-19 ~~ 1]·14 (200&) ("2006 Quadrennial Review Order") (adopting :llJresulnf)tiun thBt "eerWin limilCd
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10. But this transactiun hu~ mmc or lhe~c clements. It is, from the st"ndpoint of

lnluitional Commi~ion concerns, almost entirely ~ vertical transaction. Corncast does

not have a broadcast network (or a daily newspaper) ,nd has modest cable programming

assets, and >IBCU is bringing a pair ofbrnaucasl ndworb and a number of local

hmadcasting stations. Conversely, NDCU docs not provide cable, high-speed lntemet,

or digil~l voice senrices, which fonn the bulk ofComcast's busines::f.. ThUli, in tenns of

traditional con::f.iderations, combining the NBCU con[ent with Corneast distribution does

nol ~ult in the sort of reduction in the munber of local broadcast voices that has

prompted Conunission concem. 12 rn~t~tul, at its con:, it is much more a veltical

combinlltion, putting together a company which produces popular content (N BCU) with

a company that distributes content over cable television systems (Comcusl).

IV. PUBLIC INTEREST CONCER:"S Qt' DIVERSITY AND LOCALISM

11. The Commission must detenninc whclhl.T the proposed transaction \vould comply

wilh the Communications Act of 1934 ("Communications Act"), olher applicable

statutes, and its own nJle9,1) As part ofthis inquiry, the Commission must detennine

whether the applicants tor tramolf\:r or assignment of broadcast licenses have shown that

the public interest, convenience, and necessity will be served by the proposed

transaction. l
.-

comblnallOns in the of newsI'aper and broadcast facilities ill the large-st mlll"ke15 \In: in the publi~ interest"),
appeal pelldfn1!, Prometheus Radio PmjCC:1 v. FCC, Nos. 08-3078 et al. (3d. Cir. "pr. 14,2009): Set
generally Clranceflo1' MedIQISlt<Jm1'ock Radio Ua"ses, L.L.e. Q"d Cox Radio. fill:., 15 fCC Red 17053,
1705S 16 (2000) ("In adopling thc 1975 rule thillt generally prohibite-d the common own~hip ofa
newspaper lind bruadcl1St statiun st;Tving the ~ame communily, the Commls~ion made it clear that foslering
diverse viewpoints from anlllgllnistic 5lOurccs LS at [he hean. ofour licensing res.~onsibilitY.·J.

11 There are .~ome possible hodzontal cll:mefll!i in the (;umbinlilion of cable networks, but these do nDI
rqJre.~~t lhe traditionaJ, core ooneem!l of the Commission. BeCltll!lt:: lhe horizontal asp.ects ot'lhis mergcr
involving cable networks are very unlikely to h:ne any significanl effect on over-the-air broodc8:it diversity
lind localism, I will not di.O:;CU~R them in this Declaration. In addition, therc Me vertical aspecls uCthe
Lra..n:lIl.1.:tion that 1,1,'111 be ell:amincd, ~articularly under the competillon prong of the public interest Slandard.
Othel1i will.::ltumine pric.:inlC i~sucs within the vcrtical aspects of the tran!'Wlction. [n terms ofdivcrsily and
localism. 1he vertical iloJP'=t:l!luf the lransaction are extremely unUkcty to be trouble~me Cl1:'alion of a
problem in diversity or IDcalifim in Ihe broadcast market.!!, tl:I n result of the vertical elemcnls of this
:ransaction, would require avcry convoluled and improbable mCcllu.ni~m

1.1 See Clea1' Cha""f!l Commullic«,iorL'i, /tIC .• 23 FCC Red 1421,142313 (2008); Ciladel Br-oodcaJtiflK
Corp. and The Wall Disney Co., 22 FCC Red 708.1, 71041 50 (2007).
14 47 U S.C. § 310(d).
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12. There urc a number of rulcs ltwt CUnlrol dir~dly the ownership structure and

market behavior of broadcasters, cable systems, BOO cable networks,15 The

CommissIOn's structural rules, notably its media ownership rules, include linutations on

ncwspapcr/bruaJct:t.,';t (,;ru,~·uwncr.ship in u single marltt:'t,16 raJioJlclevi:olion cmss~

ownership in particular markets,11 ownership of multiple television stations in 8 single

market! III ownership of multiple radio stations in n single market, 19: national reach of

lcle ..... ision statiuns owned by a single entity,20 Itnd dual bmt\dt:81'!.t network ruks.21 These

media ownership rules are designed to foster the Commission'S longstanding public

interest policies of competition, divef5ily, and locnlhm. Z2 And more specifically, as

furthcr Jcscribed below, each of thr;:~c rules is intended to protl,;ct against reduction in thc

number of independent broadcast voices in a local market. Indeed, with respect to

trall.saclions involving broadcast licenses, the Commission's cenlral theory has been that

I' Al~o relevant to the proposed transaction is tne lack of applicable rulc. file IX: Circuil vacatcd the once­
CII.h,nl (';l.lbldbru<KIcu~t cruss-uVrnl:r~tJip rule, opi[lin~ "thItL the Cummi,ssiun's ilivt:rsily ratiunale fur
retaining Ihe [CableiBroadcast Cross-Ownership} Ru.le is wuefully inat.lt:qual.e." Fo'" Televislon Slauons,
Inc. v. FCC, 280 F.ld 1027 (D.C. eir, 2002), rchroringgronted, 293 FJd 531 (D.C. Cir. 2002) 'vU'.:ating
eable·broadc35t cross-ownership rulo); 1998 Bie'lll;a! Regulatury RIJ~ew -- Rc."ic~ u/rJn: Cummin;un 'JI

RroadcQJI O",n~l'!rhil' Rr.ole.J and Other RuJe.s Adoptl."d Prlnllfml to Section 101 o/the Telecommumcations
Act oll~Y6, 1!J pee Rcd 3002 (2003) (repealing eablc/broadca~t cro~ownemhip rule)}, The DC Circuit
3Isc>!'tas remanded the horizontal ownersnlp rule adopted by lhc Commi'i...ion for further con!iideration. The
CommiJ.fi()I1'.~ CaMe Horizontal and Vertical (fimershfp UmitJi, Fottr/h Report d: Order and Flwther
Nulu.:e u/Propu~'edRulemtlJi.inK, 23 FCC RcJ 2134, 2181·92 '" 125-34 (2008) ("2008 Cable Ownt.TShip
Order"), "'",:u/~ Cumeasl Corp. v. FCC, 579 F,3d 1,23 (D.C, Cir. 2009) (holding the [norizoJltal] 300/0
subscribership limit as arbitrary and caprieious ~ilUSC: "The CommJssion failed adequately to I..ke iM:count
ohhe subslantial eompetiti(ln cable operators f;,ce from non-cable video programming distributors.").
16 10rM Quadrennial Revis;v Order, 23 FCC Rcd at 20111-57 'ft 13-79,
17 {d. at 2057-60 -1'1 HO-Kfl.
1~ ld. at 2060-69 ~~ 117-109.
191d, at 2069-82 1ft 110-.38.
,,0 See id, at 2084 ~ 142 n.454 (noting that SC1;tiun 629(1) of the 2004 Consolidl:!led Appropriations Act
"amends S",:/iu" 202(,') aflhe 1996 Aet 10 diret.1lhe Comluission to modify Ihe naliollallelevision
ownership limit, eont3ined in :HXlio" 13.3-"55 of the Commission's rule9, to specify 39 percent itS the
maximum aggregate nallonal audience reach of any ."Ingle tetevllij£1n !italian owner,',) (CIting 47 U.S.C. ~

202(c)(1 ).
211d. at 2082·84 ". 139-41.
22 1UU6 Quadrennial Revitlw Order, 23 fCC Ked at 2016-17 1<} ("Thc media owne~nLp rule! arc dCSiillc:d
to foster tnc: CummiS8ion'5Iong~tlU1ding polic.:it:1 of competition. divenily, and 10l:alism, We se1lhese
policies QuI in uctail in tht: 1002 BienniOlI Rt:view Oruer, and we reaffirm Inuse goals.") (citing 1001
Bh'n/I;lll RI:'l;II!u/ury Rc..ie'rJ - Review u/rJ,e CU/IInllSsitm's Broadensr Ow"errhip i."d Other Rtl1C5 Adopred
Pursllant to S<!eriml 102 a/rhe Tefecrmwwllit;:atjofU Act of 1996, 18 FCC. Red 13620. 11627-45~ 11-79
(2003) ("2002 Oiennial Rc:view Orrler"), afpd in part and remanded in ['Crt, I'"romc:theu~RadiCl Project v.
FCC, 373 P.3d 372 (3d. Cir. 2004)).
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maintaining a sum.cicnl number ofind~pendt:ntvoices is o,;nJ,c1ul to supporting lhc core

(;(Jnecrn~of divc"Tsity and localism. 23

lJ. Throughoullhe I.st dec.de. the Commission has consistently .pplied a

corresponding public interest rrnmc-work to media lransact\ons. 24 In lhis Dedaration, I

will address the public interest concerns of diversity and localism as they rolute to the

proposed transar.:liun,

A. Diversity

14. Diversity has long be~n considered by the Conunission to be 8 guiding princ1ple

for its regulation of the media marketpl~ce bccause it reson8tes wilh values implicit in

the Fi~( Amcndm<""I1t.25 The t\'Vo crucial aspects of diversity for purposes of evaluating

This transaction are viewpoint diversity and program diversity.

15. Viewpoint diversity, dermed as ''the availability of media content reflecting a

variety of perspcctives:,26 is of cen\ral importMce to the Commission. The Commission

has stated that viewpoint diversity helps to ensure an info£lTLed citizenry ln om

JJ Un' ofSOli Frr/rlci:,'co Inc. el al. and Fox Te(evisio" ~~tat{mLt, fIfC., 16 fCC Rcd 14975, 14977' 8 (2001)
("Where broadcasl licenses arc \:oncemcd, ,he effects ofB proposed tram.action on the diversity or'o'oices
and economic competition in a given mSlkd hsve' long b«n con: considerationa in determining whether a.
trans8Clion ~el"1ll:1; the public intereST, cOllvenience, and ncce.!l!lit)l,"),
2. ApplicotiOluJor Cnnsenr ro rile Transfer 0fCu1IIrol ofLl,erm:~from XM Satellile Radio Holdings Inc. 10
Sirius Satemr, Radio Inc., 23 fCC Rcd 12348. 12364 f 30 (2008); NewJ Corp. und DfRECTV Grorlp, I/lc.
"nd LIberty MedIa Corp. fOr AIII"ori1y fo Ti'Qllifer Control, 23 FCC Red 326S, 3276-77 ~ 22 (2008);
Applical'of/s for Consenl ofAssignment and/or 1>'aluJe,' afControl oflfcens~from Adelphia
Commrl/TkutiolU Corporallon to rime Warner Cable inc., alld/mm Adelphia CommrmrcatiomJ
Corporation (0 CQmclJ~" Corporu/lOn, 21 FCC Red 8203, 82t7-1 S , 23 (2006); General Moton
Corporalion //Ird IllIgJtl:'-r Electronic.~ Corporotion, TrlllufemrJ, and Tile New.' Corporar/on Limited,
l'o",ve.,.ee, 190 FCC Red 473, 483 1 15 (2004); Appf;,.:urionsfor Coment to lhe 'lraflJfer ofControl of
Uceme.'from COmetHt Corporation and AT&T Corp., TrIJn4erurs, 10AT&:TComca.s1 Corporatioll,
Transferee, 17 FCC Red 23246, 23 2S5 126 (2002),
11 1001 Biennial Re,'{Ulato1)' Revlew - Review ofthe Commi:"siOlr 's BroaJcast OWIIl:f'ship Rldu and Olher
R"ft:$ adopted PUrYUant to Seellon 202 o{the Tclec{)mmunication.f Acl of 1996, LroJJ-Oltm,·F.Jhip of
BraodcIlit Stations and Nt:w~papcrs.Rules and Policies ConcenrilJg M/lltfpfe 01llnu.~hip of Radin
RroadCll.~tStaliofU In Lvcul Markets, Definition ofRadio Markets, 17 FCC Rcd 18503, IR516 ~ 11 (2002)
{"2002 niennial RC\o'~ew Notice l

'} ("It ad'o'anceslhe vOllue~ oflhc First Amendment, which. as the Supreme
Court stated, 'n=!rt.'I. 01'1 the a!io-rumption that the widest possible diss~rnjnatioo or infurmlltiol1 rrom di'o'cr.iC
lind llnlagoni.'fCic sources is essential to lhe welfare of the pllblic. 01') (quoting Associated Pr.:6S 'I. United
SILItes. 326 U.S. 1.20 (1945».
16 1002 Bit'/tl'llal Review Order, 18 FCC Rcd al13627~ 190.
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