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9 FAM 42.42   
PETITIONS FOR IMMEDIATE RELATIVE 

OR PREFERENCE STATUS 
(CT:VISA-993;   08-12-2008) 
(Office of Origin:  CA/VO/L/R) 

9 FAM 42.42  RELATED STATUTORY 
PROVISIONS 
(CT:VISA-993;   08-12-2008) 

See INA 201(b)(2)(A)(i) (8 U.S.C. 1151(b)(2)(A)(i)), INA 203(a), INA 
203(b)(1)(B) and (C), INA 203(b)(2), INA 203(b)(3), INA 203(b)(4), INA 
203(b)(5) (8 U.S.C. 1153(b)(1)(B) and (C), (b)(2), (b)(3), (b)(4), and 
(b)(5)), INA 204(a)(2), part,  INA 204(h) (8 U.S.C. 1154(a)(2) and (h)), and 
INA 245(e)(1) (8 U.S.C. 1255(e)(1)) 

INA 201(b)(2)(A)(i) 

b. Aliens Not Subject to Direct Numerical Limitations. - Aliens described in 
this subsection, who are not subject to the worldwide levels or numerical 
limitations of subsection (a), are as follows: 

 (2)(A)(i)  Immediate relatives. - For purposes of this subsection, the 
term “immediate relatives” means the children, spouses, 
and parents of a citizen of the United States, except that, 
in the case of parents, such citizens shall be at least 21 
years of age. In the case of an alien who was the spouse 
of a citizen of the United States for at least 2 years at the 
time of the citizen's death and was not legally separated 
from the citizen at the time of the citizen's death, the alien 
(and each child of the alien) shall be considered, for 
purposes of this subsection, to remain an immediate 
relative after the date of the citizen's death but only if the 
spouse files a petition under section 204(a)(1)(A)(ii) within 
2 years after such date and only until the date the spouse 
remarries. 3/ For purposes of this clause, an alien who has 
filed a petition under clause (iii) or (iv) of section 
204(a)(1)(A) of this Act remains an immediate relative in 
the event that the United States citizen spouse or parent 
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loses United States citizenship on account of the abuse. 
INA 203(a) 

a. Preference Allocation for Family-Sponsored Immigrants. - Aliens subject 
to the worldwide level specified in section 201(c) for family-sponsored 
immigrants shall be allotted visas as follows: 

 (1) Unmarried sons and daughters of citizens. - Qualified immigrants 
who are the unmarried sons or daughters of citizens of the United 
States shall be allocated visas in a number not to exceed 23,400, 
plus any visas not required for the class specified in paragraph 
(4).  

 (2) Spouses and unmarried sons and unmarried daughters of 
permanent resident aliens. - Qualified immigrants –  

  (A) who are the spouses or children of an alien lawfully admitted 
for permanent residence, or  

  (B) who are the unmarried sons or unmarried daughters (but are 
not the children) of an alien lawfully admitted for permanent 
residence, shall be allocated visas in a number not to exceed 
114,200, plus the number (if any) by which such worldwide 
level exceeds 226,000, plus any visas not required for the 
class specified in paragraph (1); except that not less than 77 
percent of such visa numbers shall be allocated to aliens 
described in subparagraph (A).  

 (3)  Married sons and married daughters of citizens. - Qualified 
immigrants who are the married sons or married daughters of 
citizens of the United States shall be allocated visas in a number 
not to exceed 23,400, plus any visas not required for the classes 
specified in paragraphs (1) and (2).  

 (4) Brothers and sisters of citizens. - Qualified immigrants who are 
the brothers or sisters of citizens of the United States, if such 
citizens are at least 21 years of age, shall be allocated visas in a 
number not to exceed 65,000, plus any visas not required for the 
classes specified in paragraphs (1) through (3). 

INA 203(b)(1)(B) and (C) 

b. Preference Allocation for Employment-Based Immigrants. - Aliens subject 
to the worldwide level specified in section 201(d) for employment-based 
immigrants in a fiscal year shall be allotted visas as follows:  

 (1) Priority workers. - Visas shall first be made available in a number 
not to exceed 28.6 percent of such worldwide level, plus any visas 
not required for the classes specified in paragraphs (4) and (5), to 
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qualified immigrants who are aliens described in any of the 
following subparagraphs (A) through (C):   

  (B) Outstanding professors and researchers. -An alien is 
described in this subparagraph if –  

    (i)  the alien is recognized internationally as outstanding  
     in a specific academic area,  

(ii) the alien has at least 3 years of experience in teaching or 
research in the academic area, and  

(iii)  the alien seeks to enter the United States-  

    (I)  for a tenured position (or tenure-track position)  
within a university or institution of higher education to 
teach in the academic area,  

(II) for a comparable position with a university or institution 
of higher education to conduct research in the area, or  

(III) for a comparable position to conduct research in the 
area with a department, division, or institute of a 
private employer, if the department, division, or 
institute employs at least 3 persons full-time in 
research activities and has achieved documented 
accomplishments in an academic field.  

 (C)  Certain multinational executives and managers. An alien is 
described in this subparagraph if the alien, in the 3 years 
preceding the time of the alien's application for classification and 
admission into the United States under this subparagraph, has 
been employed for at least 1 year by a firm or corporation or 
other legal entity or an affiliate or subsidiary thereof and the alien 
seeks to enter the United States in order to continue to render 
services to the same employer or to a subsidiary or affiliate 
thereof in a capacity that is managerial or executive.  

INA 203(b)(2) – (5), in part 

b. Preference Allocation for Employment-Based Immigrants. - Aliens subject 
to the worldwide level specified in section 201(d) for employment-based 
immigrants in a fiscal year shall be allotted visas as follows:  

 (2) Aliens who are members of the professions holding advanced 
degrees or aliens of exceptional ability.  

 (3) Skilled workers, professionals, and other workers. 

(4)  Certain special immigrants. - Visas shall be made available, in a 
number not to exceed 7.1 percent of such worldwide level, to 
qualified special immigrants described in section 101(a)(27) (other 
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than those described in subparagraph (A) or (B) thereof), of which 
not more than 5,000 may be made available in any fiscal year to 
special immigrants described in subclause (II) or (III) of section 
101(a)(27)(C)(ii) , 2/ and not more than 100 may be made 
available in any fiscal year to special immigrants, excluding 
spouses and children, who are described in section 101(a)(27)(M). 

(5)  Employment creation. – 

(A)  In general. - Visas shall be made available, in a number not to 
exceed 7.1 percent of such worldwide level, to qualified 
immigrants seeking to enter the United States for the purpose 
of engaging in a new commercial enterprise (including a limited 
partnership) 
 

INA 204(a)(2) 

(2) (A)  The Attorney General may not approve a spousal 
 second preference petition for the classification of the spouse of 

an alien if the alien, by virtue of a prior marriage, has been 
accorded the status of an alien lawfully admitted for permanent 
residence as the spouse of a citizen of the United States or as 
the spouse of an alien lawfully admitted for permanent 
residence, unless—  

(i) a period of 5 years has elapsed after the date the alien 
acquired the status of an alien lawfully admitted for 
permanent residence, or  

(ii) the alien establishes to the satisfaction of the Attorney 
General by clear and convincing evidence that the prior 
marriage (on the basis of which the alien obtained the 
status of an alien lawfully admitted for permanent 
residence) was not entered into for the purpose of evading 
any provision of the immigration laws.  

In this subparagraph, the term “spousal second preference petition” 
refers to a petition, seeking preference status under section 1153 
(a)(2) of this title, for an alien as a spouse of an alien lawfully 
admitted for permanent residence.  

(B)  Subparagraph (A) shall not apply to a petition filed for the 
classification of the spouse of an alien if the prior marriage of 
the alien was terminated by the death of his or her spouse.  

INA 204(h) 

h. Survival of rights to petition  
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The legal termination of a marriage may not be the sole basis for 
revocation under section 1155 of this title of a petition filed under 
subsection (a)(1)(A)(iii) of this section or a petition filed under 
subsection (a)(1)(B)(ii) of this section pursuant to conditions described in 
subsection (a)(1)(A)(iii)(I) of this section. Remarriage of an alien whose 
petition was approved under subsection (a)(1)(B)(ii) or (a)(1)(A)(iii) of 
this section or marriage of an alien described in clause (iv) or (vi) of 
subsection (a)(1)(A) of this section or in subsection (a)(1)(B)(iii) of this 
section shall not be the basis for revocation of a petition approval under 
section 1155 of this title.  

INA 245(e)(1) 

e. Restriction on adjustment of status based on marriages entered while in 
admissibility or deportation proceedings; bona fide marriage exception  

 (1) Except as provided in paragraph (3), an alien who is seeking to 
receive an immigrant visa on the basis of a marriage which was 
entered into during the period described in paragraph (2) may not 
have the alien’s status adjusted under subsection (a) of this 
section.  

 (2)  The period described in this paragraph is the period during which 
administrative or judicial proceedings are pending regarding the 
alien’s right to be admitted or remain in the United States.  

 (3)  Paragraph (1) and section 1154 (g) of this title shall not apply 
with respect to a marriage if the alien establishes by clear and 
convincing evidence to the satisfaction of the Attorney General 
that the marriage was entered into in good faith and in 
accordance with the laws of the place where the marriage took 
place and the marriage was not entered into for the purpose of 
procuring the alien’s admission as an immigrant and no fee or 
other consideration was given (other than a fee or other 
consideration to an attorney for assistance in preparation of a 
lawful petition) for the filing of a petition under section 1154 (a) of 
this title or subsection (d) or (p) [2] of section 1184 of this title 
with respect to the alien spouse or alien son or daughter. In 
accordance with regulations, there shall be only one level of 
administrative appellate review for each alien under the previous 
sentence.  
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9 FAM 42.42  RELATED REGULATORY 
PROVISIONS 
(CT:VISA-993;   08-12-2008) 

See 22 CFR 42.42. 


