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Good morning. To get the conversation started, | thought I would offer a few
thoughts on topics that continue to be hotly debated when it comes to unilateral conduct.
First, I will offer some thoughts on monopoly power and, in particular, Justice Scalia’s
suggestion in Trinko that monopolization may be a good thing. Second, | will address
two key doctrinal debates — whether or not we should be as concerned as the DOJ Section
2 Report suggested with false positives and whether there is or should be a one-size-fits-
all rule for monopolization. Third, I will discuss some evidentiary considerations related
to the circumstances under which one can infer a Section 2 violation. Finally, I will

conclude with some thoughts about when it might be appropriate for the Commission to

* The views stated here are my own and do not necessarily reflect the views of the
Commission or other Commissioners. | am grateful to my attorney advisor, Amanda
Reeves, for her invaluable assistance preparing this paper.



use Section 5 instead of Section 2 to challenge the single-firm conduct of a firm with
monopoly or near-monopoly power.
I

I would like to begin with what, as recently as just two decades ago, were largely
universally regarded as three unassailable propositions about monopolization. First,
monopolization is a single-firm concept. While that has always been the case here in the
U.S., one needs only travel to the EU to find a regime that since 1992 has recognized a
concept of “joint” or “collective dominance” and which prohibits “one or more
undertakings” (such as members of an oligopoly) from abusing a dominant position. As
the Canadian Draft Abuse of Dominance Guidelines unveiled earlier this year suggest,
Canada appears to be considering adopting a similar rule.?

Second, as both Alcoa and Grinnell make clear, in the U.S., monopolization is a

conduct offense: having or merely exploiting monopoly power (by charging monopoly

! Societa Italiana Vetro SpA v. Comm’n (“Italian Flat Glass™), Joined Cases T-68/89, T-
77/89 & T-78/89, 1992 E.C.R. 11-1403, at 11-1548 (observing that “[t]here is nothing, in
principle, to prevent two or more independent economic entities from being, on a specific
market, united by such economic links that, by virtue of that fact, together they hold a
dominant position vis-a-vis the other operators on the same market”); Compagnie
Maritime Belge, 2000 E.C.R. 1-1365 (further explicating the concept of joint dominance
and finding that such dominance exists when two or more undertakings are linked in such
a way that they form a collective entity in a particular market).

2 “Updated Enforcement Guidelines: The Abuse of Dominance Provisions (Sections 78
and 79 of the Competition Act) — Draft for Public Consultation” (2009 Draft Abuse
Guidelines”), Competition Bureau, Canada, January 2009. The Canadian Competition
Bureau’s 2001 Guidelines adopted the position that mere conscious parallelism was not
sufficient to find joint dominance; rather firms must be participating in some form of
coordinated activity. See Abuse of Dominance Guidelines, Competition Bureau, Canada
(2001) at 17. In contrast, in the 2009 Draft Guidelines, the Bureau indicates that “where
these firms are each engaging in similar practices alleged to be anti-competitive, and they
appear to together hold market power based on their collective share of the market,
barriers to entry or expansion, and other factors as discussed above, the Bureau will
consider these firms to hold a jointly dominant position.” See 2009 Draft Abuse
Guidelines at 15.



prices, for example), does not create liability under Section 2 in the absence of
exclusionary conduct.®> Again, the U.S. differs from the EU in this regard because Article
82 makes “abuse” of dominance alone a violation and does not require exclusionary
conduct.

Third (and it boggles my mind that this is now up for debate), simply because the
law does not prohibit charging monopoly prices does not mean that monopolies are a
good thing. In Trinko, of course, Justice Scalia famously opined that

[m]ere possession of monopoly power, and the concomitant charging of

monopoly prices, is . . . an important element of the free-market system.

The opportunity to charge monopoly prices — at least for a short period is

what attracts “business acumen” in the first place; it induces risk taking
that produces innovation and economic growth.”

The DOJ Section 2 Report likewise embraced this view by basing much of its analysis on
theory that the promise of monopoly profits drives firms to innovate and compete.”

In so stating, | would suggest that Justice Scalia and the DOJ Report may have
thrown the baby out with the bathwater. In Alcoa, Learned Hand identified three evils
associated with monopoly power: first, that a dominant firm has excessive power over

price; second, that excessive prices reduce efficiencies and create deadweight loss; and

% See, e.g., United States v. Aluminum Co. of America (“Alcoa”), 148 F.2d 416, 430 (2d
Cir. 1945) (holding that monopoly power was not objectionable when acquired through
“superior skill, foresight, and industry”); United States v. Grinnell Corp., 384 U.S. 563,
570-71 (1966) (distinguishing unlawful conduct from “growth or development as a
consequence of a superior product, business acumen, or historic accident™).

% Verizon Commun’s v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 407 (2004).

> See, e.g., U.S. DEP’T OF JUSTICE, COMPETITION AND MONOPOLY: SINGLE-FIRM
CONDUCT UNDER SECTION 2 OF THE SHERMAN ACT (2008) [hereinafter REPORT] at 7-8,
49, 119.



third, that monopolies “deadens initiative,” “depress[] energy” and eliminate[] rivalry.® 1,
for one, agree with these assessments of monopoly power, and | believe that when
Congress enacted Section 2, it had these concerns in mind. The problem, however, is that
having identified these policy concerns associated with monopolization, Alcoa arguably
went too far doctrinally thereby prohibiting conduct that was not exclusionary.

Enter the Court’s decision in Trinko. Trinko arguably overreacted to Alcoa and
subsequent decisions that had a decisive anti-monopolization bent by not merely holding
that the defendant’s conduct was not exclusionary, but by suggesting that monopolists
gua monopolists are valuable. That suggestion is flawed in at least three respects.

First, it should go without saying that when Congress adopted Section 2, its
purpose was certainly not to protect monopolies.” The text of Section 2 explicitly

prohibits “monopolization.” Given that Justice Scalia views statutory text as the be all

® Alcoa, 148 F.2d 416, 427; see also Standard Oil Co. v. FTC, 340 U.S. 231, 252 (citing
the danger that a monopoly will “fix the price,” impose a “limitation on production,” or
cause a “deterioration in the quality of the monopolized product”); Federal Trade
Commission and Department of Justice Hearings on Section 2 of the Sherman Act:
Single-Firm Conduct As Related to Competition, Sept. 26, 2006 Hr’g Tr., Empirical
Perspectives at 13 (Scherer), available at
http://www.ftc.gov/os/sectiontwohearings/docs/transcripts/sept26EmpiricalPerspectivestr
ans.pdf (observing that reluctance to “cannibalize the rents that they are earning on the
products that they already have marketed” may make monopolists “sluggish innovators”).

" Standard Oil, 340 U.S. at 248-49 (with the Sherman Act, “"Congress was dealing with
competition, which it sought to protect, and monopoly, which it sought to prevent”)
(quoting A.E. Staley Mfg. Co. v. FTC, 135 F.2d 453, 455 (7th Cir. 1943)). As the
National Commission for the Review of Antitrust Laws and Procedures later stated: “The
chief aim of government litigation under Section 2 of the Sherman Act is the dissipation
of persistent monopoly power.” National Commission for the Review of Antitrust Laws
and Procedures, 1 Report to the President and the Attorney General 158 (1979). See
generally Robert H. Lande, Wealth Transfers as the Original and Primary Concern of
Antitrust: The Efficiency Interpretation Challenged, 50 HAsTINGS L.J. 871, 887-88
(1999).




and end all of legislative intent,® any suggestion that monopolies are a good thing in light
of Section 2 which explicitly prohibits monopolization is a tough pill to swallow.

Second and relatedly, whether or not, in any absolute sense, monopolies are good,
that suggestion was unnecessary to resolve the question before the Court in Trinko. In
Trinko, the one and only question was whether that defendant’s conduct constituted
monopolization, given the regulatory “safety net” that existed. There was simply no need
for the Court to enter the policy fray and take such an extreme position.

Third, while it is true that anticipated financial rewards certainly drive innovation
and competition, the observation that monopolies incentivize the monopolist to engage in
innovation is meaningless in the Section 2 context so long as it is divorced from the
effects that monopolies have on rivals.® If the net effect of a monopoly is less innovation
in the relevant market, whether or not the monopolist engages in innovation is beside the
point.'® Indeed, this thinking was the thrust behind many of the government’s most
prominent recent Section 2 cases, including both Microsoft and Rambus, where DOJ and

the FTC, respectively, argued that the exclusionary conduct by a monopolist impeded a

® See, e.g., Green v. Bock Laundry Mach. Co., 490 U.S. 504, 528 (1989) (Scalia, J.,
concurring) (“The meaning of terms on the statute books ought to be determined . . . on
the basis of which meaning is (1) most in accord with context and ordinary usage, and
thus most likely to have been understood by the whole Congress which voted on the
words of the statute (not to mention the citizens subject to it), and (2) most compatible
with the surrounding body of law into which the provision must be integrated-a
compatibility which, by a benign fiction, we assume Congress always has in mind.”)

% See Statement of Commissioners Harbour, Leibowitz and Rosch on the Issuance of the
Section 2 Report by the Department of Justice (“FTC Section 2 Statement”) 1 (Sept. 8,
2008), available at http://www.ftc.gov/0s/2008/09/080908section2stmt.pdf.

19 see id. (noting that the financial rewards resulting from monopoly power do “not
guarantee that profits resulting from monopoly power will have the same beneficial
market effects as profits resulting from competition”).




rival’s access to key inputs or to the post-innovation market and thereby reduced the
possibility that an industry in the aggregate would successfully engage in innovation.

In sum, insofar as Trinko and the DOJ Report suggest that antitrust enforcement
against monopolists is somehow anti-innovation, | do not agree with that suggestion. To
the contrary, to the extent that such enforcement has the net effect of increasing the
incentives and ability for competitors to engage in innovation, consumers benefit from
such enforcement.

1.

Next I would like to offer some thoughts on two topics that are at the heart of the
Section 2 doctrinal debates: false positives (or the over-enforcement of Section 2) and
whether a “one-size-fits all” or “bright-line” approach to monopolization makes sense.

False Positives. To begin with, let us all remind ourselves that, by definition,
Section 2 only reaches conduct by firms with monopoly or near-monopoly power — the
practices of such firms constitute the only practices that can constitute “monopolization”
or “attempted monopolization.” As | have remarked elsewhere, the growth in Chicago
School thinking (at least as Judge Bork has described it) over the last thirty years and the
application of the Chicago School’s teachings to antitrust law has caused a decided shift

in how courts decide cases.! Perhaps foremost among those changes has been an almost

1 5ee, e.g., J. Thomas Rosch, “Antitrust Enforcement: What to Do About the Current
Economics Cacophony?” Remarks at the Bates White Antitrust Conference, Washington,
D.C. (June 1, 2009), available at
htp://www.ftc.gov/speeches/rosch/090601bateswhite.pdf; J. Thomas Rosch,
“Implications of the Financial Meltdown for the FTC,” Remarks at New York Bar
Association Annual Dinner, New York, NY (Jan. 29, 2009), available at
http://www.ftc.gov/speeches/rosch/090129financialcrisisnybarspeech.pdf; J. Thomas
Rosch, “The Common Law of Section 2: Is it Still Alive and Well?” Remarks at George




determinative emphasis on whether a rule or holding will foster or inhibit efficiencies as
reflected in pricing. That analysis is generally based on predictions about what will
happen to prices. The shift towards focusing on predicted efficiencies and prices — to the
exclusion of less easily quantifiable non-price harms and the long-term harm occasioned
by a dominant firm’s entrenchment — is at the root of the current obsession with false
positives.'?

It will come as no surprise that, for several reasons, | think the focus on false
positives has gone too far. First, as I, along with two other FTC Commissioners, made
clear in our statement issued concurrent with the DOJ Report’s release,™ the dangers of
over enforcement of Section 2 are too speculative and have been greatly exaggerated. As
Michael Salinger has observed, formulating Section 2 doctrine “requires knowing the
relative frequency of pro- and anti-competitive instances . . . of the practice, the

magnitudes of the benefits and harm, and the availability . . . of screens to distinguish

Mason Law Review 11th Annual Antitrust Symposium, Washington, D.C. (Oct. 31,
2007), available at http://www.ftc.gov/speeches/rosch/071031gmir.pdf.

12° A survey of the case law and scholarship confirms this observation. Trinko is the first
Supreme Court antitrust case to explicitly mention false positives. There, the Court
purported to “weigh a realistic assessment of [antitrust]’s costs” against “the slight
benefits of antitrust intervention,” and concluded that “[t]he cost of false positives
counsels against an undue expansion of 82 liability.” 540 U.S. at 414. In the scholarship,
the concept traces itself back at least to Judge Frank Easterbrook’s article, “The Limits of
Antitrust” and Bork’s The Antitrust Paradox. See Frank H. Easterbrook, The Limits of
Antitrust, 63 TeEX. L. REV. 1, 2-3 (1984) (discussing incommensurate harms occasioned
by false positives and false negatives); Robert H. Bork, The Antitrust Paradox: A Policy
at War with Itself (1978).

13 FTC Section 2 Statement at 1. Then-Chairman Kovacic issued a separate statement.
See Statement of Federal Trade Commission Chairman William E. Kovacic, Modern U.S.
Competition Law and the Treatment of Dominant Firms: Comments on the Department
of Justice and Federal Trade Commission Proceedings Relating to Section 2 of the
Sherman Act (Sept. 8, 2008), available at
http://www.ftc.gov/0s/2008/09/080908section2stmtkovacic.pdf.




between pro- and anti-competitive instances of the practices.”** In light of all of this
evidence that is needed to formulate a rule, Salinger has observed that, because “false
positives” necessarily “include actions that firms do not take for fear of antitrust liability,
they are inherently hard to observe.”™ Assuming that to be true, it seems risky for
decision-makers to err on the side of under-enforcement when there is little concrete
evidence — as opposed to Chicago School (Judge Bork) theory — to support the anti-false
positives approach.

Second, I believe that, by assuming that the costs of false positives under Section
2 are more significant than the costs of false negatives, Trinko and the Section 2 Report
seriously undervalue the risk of false negatives.”® Even after all of the evidence that was
collected at the Section 2 hearings and all of the academic debate on this subject, | have

yet to see a persuasive rationale for why such an assumption is correct. The DOJ Report,

4 Michael Salinger, A Short History of the DOJ Section 2 Report, Global Competition
Policy 3 (July 2009).

5.

18 To be sure, as | have previously observed, the DOJ Section 2 Report’s introduction did
pay lip service to the harm from under-enforcement of Section 2. See J. Thomas Rosch,
“Thoughts on the Withdrawal of the DOJ Section 2 Report,” at the IBA/ABA Conference
on Antitrust in a Global Economy (June 25, 2009), available at
http://www.ftc.gov/speeches/rosch/090625roschibareport.pdf. For example, the Report
acknowledged that failure to condemn violations of Section 2 might not only shield the
individual firm’s exclusionary conduct, but also might “empower other dominant firms to
adopt the same strategy.” REPORT at 14; see also id. at 16 (“As with false positives, the
cost of false negatives includes not just the failure to condemn a particular defendant’s
anticompetitive conduct but also the loss to competition and consumers inflicted by other
firms’ anticompetitive conduct that is not deterred.”). While the Report espoused the
view that markets are self-correcting, it admitted that this process “may take substantial
time” during which consumers may be harmed and the dominant firm may develop new
exclusionary practices to prolong its market dominance. 1d. at 17. Finally, the Report
acknowledged the difficulty for courts to restore competition once it has been lost. Id. at
14. Nevertheless, the Report viewed these considerations less as real problems and more
as speed bumps along the path to protecting against over-enforcement.




for example, took the position that concerns about under-enforcement are overblown
because monopoly power is self-destructive and markets are self-correcting.’” The
problem with that assumption, however, is that it gives no weight to the harm that
consumers will suffer while waiting for the correction to occur. Not only may markets
take years to correct themselves, but a monopolist’s own deliberate conduct may further
delay a market correction and prolong the duration of consumer harm.

Finally, I think the emphasis on false positives provides a mechanism for savvy
practitioners and judges to use abstract theory instead of focusing on concrete evidence.
In short, if there is case law that says a default rule should be applied even at the expense
of under-enforcement, the application of that default rule will mean that there may be
cases where the parties’ documents reveal an intent or plan to cause anticompetitive
harm, but where a court will have air cover to push those documents under the rug.

The Search for a Single Test. Next, | would like to offer some thoughts on
whether there should be a single test for all exclusionary conduct. The Supreme Court
has made various attempts to establish such a test putting forth formulations in, among

other decisions, Standard Oil and Grinnell .28

These attempts, however, have largely
come up short, leaving lower courts and practitioners with little guidance as to what
unilateral conduct constitutes an unlawful or exclusionary act. The Court arguably came

111

the closest in Aspen Skiing where the court stated that ““exclusionary’ comprehends at the
most behavior that not only (1) tends to impair the opportunity of rivals, but also (2)

either does not further competition on the merits or does so in an unnecessarily restrictive

7" See, e.g., REPORT at 25.
18 See Standard Oil, 221 U.S. 1; United States v. Grinnell Corp., 384 U.S. 563 (1966).



way.”*® Yet the Court also affirmed a jury verdict in the plaintiff’s favor where the
evidence showed that the defendant sacrificed revenues and profits to exclude a rival and
where the defendant has no business justification for its behavior. In doing so, Aspen
Skiing provided more questions than answers. Did Aspen Skiing set forth a new standard
requiring no business justification? Or was Aspen Skiing’s holding simply that the
conduct proven there was sufficient, but not necessary, to prove a Section 2 violation??°
In Aspen Skiing’s wake, there have been various attempts to formulate a uniform
standard. As Mark Popofsky has accurately observed “advocates of rival Section 2 tests
treat Aspen as a mirror, reflecting support for their favored doctrine.”** Although
cataloging the pros and cons of those tests would be grist for a separate series of remarks
altogether, I will briefly discuss a few of those tests to highlight some of my concerns.
To start, there are the closely related “profit sacrifice” and “no economic sense”
tests which, respectively, take the positions that a profit sacrifice is a necessary condition
to Section 2 liability, and that Section 2 only prohibits exclusionary conduct that makes

“no economic sense,” but for its elimination or softening of competition. The FTC and

9" Aspen Skiing Co. v. Aspen Highlights Skiing Corp., 472 U.S. 585, 605 n.32 (1985)
(quoting 3 Phillip E. Areeda & Donald F. Turner, Antitrust Law { 626D, at 78 (1978)).

2 In this regard the DOJ Section 2 Report accurately observed that “the Supreme

Court’s description of conduct that violates section 2 in” Grinnell “provides little useful
guidance” and that the “trial court’s instruction to the jury approved in Aspen Skiing Co.
v. Aspen Highlands Skiing Corp., that a refusal to deal with a competitor is lawful if
justified by ‘valid business reasons,’ has proven similarly unavailing as a source of
specific guidance because of uncertainty over what constitutes a valid business reason.”
REPORT at 33.

21 Mark S. Popofsky, Defining Exclusionary Conduct: Section 2, the Rule of Reason,
and the Unifying Principle Underlying Antitrust Rules, 73 ANTITRUST L.J. 435, 439
(2006).

10



DOJ advanced such a test in their joint brief in Trinko.”** Greg Werden and Doug
Melamed are also on record supporting these approaches.”® Proponents of these tests
emphasize the Supreme Court’s rejection in Aspen Skiing of the defendant’s proffered
justification “on the ground that it engaged in a profit sacrifice and [they assert that] the
Court’s invocation of Robert Bork for the proposition that “if a firm has been attempting
to exclude rivals on some basis other than efficiency, [means that] it is fair to characterize
its behavior as predatory.”?*

I believe these tests are underinclusive because, apart from predatory pricing and
perhaps refusals to deal, they generally don’t make sense in other Section 2 contexts.
Tying and exclusive dealing, for example, do not generally involve a profit sacrifice —

they are generally profitable from the get go. In contrast, as Herbert Hovenkamp has

noted, other practices “such as improper infringement suits, are often costly to the

22 Brief for the United States and the Federal Trade Commission as Amici Curiae
Supporting Petitioner at 15, Verizon Commc’n v. Law Offices of Curtis V. Trinko, LLP,
540 U.S. 398 (2004) (No. 02-682) (on petition for certiorari); see also R. Hewitt Pate,
Ass’t Att’y Gen., Antirust Div., The Common law Approach and Improving Standards
for Analyzing Single Firm Conduct, Remarks Before the Thirtieth Annual Conference on
International Antitrust law and Policy, available at
http://www.usdoj.gov/atr/public/speeches/202724.htm (*In applying this standard
[advanced in Trinko], we do not mean to suggest that it necessarily encompasses every
type of conduct that may violate section 2 of the Sherman Act. . . . We do believe,
however, that this test sets forth a more objective, transparent and economically based
framework for assessing single firm conduct.”).

23 See, e.g., Gregory Werden, Identifying Exclusionary Conduct Under Section 2: The
“No Economic Sense” Test, 73 ANTITRUST L.J. 413 (2006); Gregory Werden, The “No
Economic Sense” Test for Exclusionary Conduct, 31 J. Corp. L. 293 (2006); A. Douglas
Melamed, Exclusive Dealing Agreements and Other Exclusionary Conduct—are There
Unifying Principles, 73 ANTITRUST L.J. 375 (2006) (arguing that Aspen Skiing
“explicitly embraced” the profit-sacrifice test).

2% popofsky, supra note 22 (quoting Aspen, 472 U.S. at 605 (quoting Robert H. Bork,
ANTITRUST PARADOX 138 (1978))).

11



defendant in the short-run regardless of whether they are” likely anticompetitive.”
Similarly, the “no economic sense test” neglects the fact that there is certain exclusionary
conduct — such as deception practiced on a standard setting organization — that a
monopolist can engage in which makes perfect economic sense because there is no
increased cost to providing false information.?® (Indeed, providing false information
might actually be cheaper.) The “no economic sense test” provides no basis to regulate
such conduct.

Apart from these tests, there are also various balancing tests that weigh the harm
of the defendant’s conduct against its benefits. The DOJ Report advocated one such
balancing framework as a default standard — the disproportionality test — under which
conduct violates Section 2 when the harm to competition is disproportionate to the
benefits accruing to consumers and the defendant.?’ Areeda and Hovenkamp are also
advocates of similar tests.”® As the ABA’s Antitrust Section has observed, “the
disproportionality standard appears more rigorous than the usual balancing of

procompetitive and anticompetitive effects under the traditional rule of reason standard,

% Herbert Hovenkamp, “The Harvard and Chicago Schools and the Dominant Firm,” in
How the Chicago School Overshot the Mark 115 (2008). Hovenkamp goes on to observe
that, “the improper patent infringement suit is likely to be most costly to the dominant
firm when the infringement defendant has the resources to defend it and may not be
particularly costly when the infringement defendants are nascent firms who are easily
excluded from the market.” Id.

% See id. at 115-16.
27 REPORT at 46.

%8 3 Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law § 651a, at 72 (2d ed. 2002
(conduct is exclusionary of it “produce[s] harms disproportionate to benefits”); Herbert
Hovenkamp, Exclusion and the Sherman Act, 72 U. CHI. L. Rev. 147, 148 (2005).

12



and appears to establish a higher threshold for Section 2 liability.”*® Steve Salop has also
proposed an effects-based balancing test which assesses the net effects of the defendant’s
conduct on consumer welfare.*

While I think these balancing tests are improvements on the others because they
move away from a default rule that concentrates (to a fault) on rational choice theory, one
has to wonder if such tests are, like the Grinnell framework, empty shells, leaving courts
with no more guidance — for example on what consumer effects to value and by how
much — than no test at all.

So where do we go from here? Given recent history, | appreciate the suggestion
by many that such a unifying test is simply not feasible. Indeed, it is arguable that, by the
time any single test is sufficiently legally and politically palatable so as to command a
consensus, it will be so watered down — so as to avoid, among other things, false
positives — that it will ultimately fail to punish conduct that, in my view, is plainly
anticompetitive. In this regard, | think the DOJ Section 2 Report arguably did a service
by largely eschewing resolution of the question of whether a single test works well in all
cases and, instead, adopting specific tests for certain types of exclusionary conduct, such
as predatory pricing, loyalty discounts, price bundling, tying, refusals to deal with rivals,

and exclusive dealing. This is essentially the approach taken in the EC Guidance to

29 American Bar Association Section of Antitrust Law, Unilateral Conduct Committee,
Analysis of DOJ’s Section 2 Report (December 2008), available at
http://www.abanet.org/media/youraba/200903/D0OJSection2Report.pdf.

% steve C. Salop, Exclusionary Conduct, Effect on Consumers, and the Flawed Profit-
Sacrifice Standard, 73 ANTITRUST L.J. 311, 313, 329-30 (2006) (“This competitive
effect-based antitrust standard essentially would compare the beneficial and harmful
competitive aspects of the alleged exclusionary conduct in order to determine the overall
impact on consumers.”).

13



Article 82,* and it is consistent with Justice Souter’s suggestion in California Dental that
courts apply an “enquiry meet for the case.”?

Nevertheless, having spent virtually my entire career representing and advising
large corporate clients, | have to think that we do a disservice to corporate institutions and
lower federal courts by failing to reach agreement on any such test. Indeed, one
downside to Section 2’s evolution from a broad and amorphous prohibition to a statute
that regulates defined categories of conduct is that the Supreme Court will always be able
to punt on the issue, claiming that it is always deciding Section 2’s application to the
narrow issue before it. Given the low rate at which Section 2 cases make it to the courts
of appeals (to say nothing of the Supreme Court), it will be decades (if ever) before the
common law is sufficiently fleshed out as to each discrete category of conduct.

| therefore believe that we should continue the search for one test, even if that test
is not perfect and ultimately only applies to, say, 80 percent of all monopolization cases.
In my view, under such a test a firm with monopoly or near monopoly power that
engages in exclusionary conduct (be it through a single recognized act or a course of
conduct) that has anticompetitive effects could be liable under Section 2. | would
analyze anticompetitive effects by looking at whether the intent of the firm with

monopoly or near-monopoly power (as revealed through the statements and documents of

its senior executives) is to cripple or eliminate rivals that could otherwise constrain the

31 European Commission Communication — Guidance on The Commission’s
Enforcement Priorities In Applying Article 82 EC Treaty to Abusive Exclusionary
Conduct By Dominant Undertakings The Guidance (“Guidance”), along with a press
release, a list of questions and answers, the Commission staff working paper, and other
useful citations, are available at
http://ec.europa.eu/comm/competition/antitrust/art82/index.html.

%2 california Dental Ass’n v. FTC, 526 U.S. 756, 781 (1999).

14



firm’s exercise of monopoly or near-monopoly power, and whether the party’s conduct
has that effect. It may be the case that the level or type of conduct needed to cripple or
eliminate one’s rivals would vary depending on whether the defendant was engaged in
loyalty rebates, bundling, exclusive dealing, predatory pricing, standard setting, or some
other not-yet-recognized conduct. But I think beginning the analysis in every case from
the same doctrinal starting point would supply more predictability to practitioners,
guidance to lower courts and the agencies, and would contribute to the uniform
development of this very knotty area of the law.

.

Finally, I would like to consider some evidentiary issues. First, consistent with
LePage’s, | believe that in considering whether a plaintiff has shown that a defendant’s
conduct has anticompetitive effects, “[t]he relevant inquiry is the . . . effect of [the
defendant’s] exclusionary practices considered together.”* In addition to the Third
Circuit, decisions from the Second and Seventh Circuits likewise lend support to such an
approach.*

Apart from those holdings, however, | would go a step further and also agree with

those district courts® and the European jurisprudence®® that have held that a plaintiff can

% LePage’s Inc. v. 3M, 324 F.3d 141, 162 (3d Cir. 2003) (en banc).

% City of Groton v. Connecticut Light & Power Co., 662 F.2d 921 (2d Cir. 1981) (“The
proper inquiry is whether, qualitatively, there is a ‘synergistic effect’”); City of
Mishawaka v. Am. Elec. Power Co., 616 F.2d 976, 986 (7th Cir. 1980) (characterizing a
mix of exclusionary conduct as a “monopoly broth”); Tele Atlas N.V. v. Navteq Corp.,
2008-2 Trade Cas. (CCH) 1 76,417 (N.D. Cal. Nov. 13, 2008) (“To appreciate the effect
of otherwise lawful acts, the jury must consider the acts’ aggregate effect.”).

% See, e.g., In re Neurontin Antitrust Litig., 2009 U.S. Dist. LEXIS 77475, *62-66
(D.N.J. Aug. 28, 2009) (denying motion to dismiss claim based on a “monopolization
scheme” and observing that “Courts have routinely upheld the validity of ‘overall
monopolization scheme’ claims in the patent context, even in the absence of allegations

15



plead and prove a Section 2 claim based on a course of conduct. In my view, a series of
actions, which, standing alone, would not be unlawful, may, in combination, result in a
Section 2 violation where those actions have an anticompetitive effect.

To be sure, the law is at best muddy on this issue. The Microsoft court was asked
to directly opine on such a claim and, nevertheless, refused to “pass on” the DOJ’s course
of conduct argument as a matter of law, finding that “the District Court did not point to
any series of acts, each of which harms competition only slightly but the cumulative
effect of which is significant enough to form an independent basis for liability.”*" The
Section 2 Report, likewise, punted on this issue, failing to identify the analysis that courts
should apply when confronted with allegations of multiple forms of exclusionary
conduct. This was a significant shortcoming of the Section 2 Report, given that, in my

experience, rarely does a Section 2 plaintiff allege just a single form of misconduct.

that any one of the scheme's predicate actions was independently violative of antitrust
laws”); Abbott Labs. v. Teva Pharms. USA, Inc., 432 F. Supp. 2d 408, 428 (D. Del. 2006)
(“Plaintiffs are entitled to claim that individual acts are antitrust violations, as well as
claiming that those acts as a group have an anticompetitive effect even if the acts taken
separately do not.”). Cf. City of Anaheim v. S. Cal. Edison Co., 955 F.2d 1373, 1376 (9th
Cir. 1992) (observing that “it would not be proper to focus on specific individual acts of
an accused monopolist while refusing to consider their overall combined effect” but that
“at the same time, if all we are shown is a number of perfectly legal acts, it becomes
much more difficult to find overall wrongdoing . . . . We are dealing with what has been
called the “synergistic effect’ of the mixture of the elements”).

% See J. Thomas Rosch, “Has The Pendulum Swung Too Far? Some Reflections on U.S.
and EC Jurisprudence,” Remarks at the Bates White Antitrust Conference, Washington,
D.C. (June 25, 2007), available at
http://www.ftc.gov/speeches/rosch/070625pendulum.pdf (reviewing Court of First
Instance decisions divining monopoly power from the defendant’s course of conduct).

3 United States v. Microsoft Corp., 253 F.3d 34, 78 (D.C. Cir. 2001) (en banc).
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In linkLine’s wake, some litigants have argued that the Supreme Court rejected a
“monopoly scheme” claim in linkLine® when it held that a plaintiff cannot manufacture a
price squeeze claim by pleading a course of otherwise permissible conduct.*® | do not
read linkLine so broadly. In my view, linkLine simply rejected a price squeeze claim as a
free-standing theory of liability; the Court was not asked and did not address whether, as
a matter of law, Section 2 prohibits all course of conduct claims. That is arguably an
open question that the Court will need to address at a later date.*°

My second evidentiary observation is that evidence that a firm intended its
exclusionary conduct to exclude or cripple a rival or would-be rival should be considered
probative of monopolization. That was the D.C. Circuit’s teaching in Microsoft where
the en banc court observed that “[e]vidence of the intent behind the conduct of a
monopolist is relevant . . . to the extent it helps us understand the likely effect of the

monopolist's conduct.”** Applying that rule, the court found that documents authored by

% pac. Bell Tel. Co. v. linkLine Commc’ns, Inc., 129 S.Ct. 1109 (2009).

% See, e.g., In re Neurontin, 2009 U.S. Dist. LEXIS at *64-65 (“Warner-Lambert argues
that [linkLine] compels dismissal of Plaintiffs’ overall scheme claims by expressly
holding that different types of conduct, each of which is itself lawful under the antitrust
laws, cannot be "alchemize[d] ... into a new form of antitrust liability.” Supplemental
Memorandum Regarding Pertinent New Authority in Support of Defendants' Motions to
Dismiss the Complaintsat 2. ...”).

0 But see Swift v. United States, 196 U.S. 375, 396 (1905) (noting that a series of actions
which, standing alone, would not be unlawful, can be, in combination, a violation of the
Sherman Act).

1 Microsoft, 253 F.3d at 59 (citing Chicago Bd. of Trade v. United States, 246 U.S. 231,
238 (1918) (“knowledge of intent may help the court to interpret facts and to predict
consequences”); Aspen Skiing, 472 U.S. at 603 (1985); see also United States Football
League v. National Football League, 842 F.2d 1335, 1359 (2d Cir. 1988) (“Evidence of
intent and effect helps the trier of fact to evaluate the actual effect of challenged business
practices in light of the intent of those who resort to such practices.”); E.l. duPont de
Nemours & Co., 96 F.T.C. 653, 727 (1980) (“It is simply unrealistic to divorce conduct
from intent.”).
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senior executives, which showed that “Microsoft’s ultimate objective” was to thwart
Java’s threat to Microsoft’s monopoly power in the market for operating systems were
probative of Microsoft’s liability.* It is also the EC’s teaching in its recent decision
fining Astra Zeneca for its abuse of dominance. There, the EC — going much further than
the Microsoft court — applied a low threshold for a finding an anticompetitive effect,
finding abuse even in jurisdictions where the exclusionary strategy had failed, on the
basis that there was an intention to exclude competitors and, stating that, given the
exclusionary intent, there was no requirement to show actual exclusionary effects.** A
decision from the CFI in this case is expected in the next few months.**

My third and final evidentiary observation (and this one is intended to be
provocative) is that it is arguable that a defendant’s change in practices can bespeak an
anticompetitive intent. That, it can be argued, was Justice Stevens’ fundamental teaching
when he wrote for a unanimous Court in Aspen Skiing that the defendant “elected to
make an important change in a pattern of distribution that had originated in a competitive
market and had persisted for several years” and that such conduct “support[ed] an
inference that [the defendant] was not motivated by efficiency concerns and that it was
willing to sacrifice short-run benefits and consumer goodwill in exchange for a perceived
long-run impact on its smaller rival.”* In this regard, the main issue left in my mind is
whether and under what circumstances the change of practice evidence is too attenuated

to permit such an inference.

2 1d. at 76.

3 Commission Decision 2006/857/EC (June 15, 2005), Case No. COMP/A.37.507/F3 —
Astra-Zeneca, OJ L 332.

4 Case T-321/05 AstraZeneca v. Comm’n.
> Aspen Skiing, 472 U.S. at 603, 610.
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* X *

In sum, if there is one thing that we can all perhaps agree on, it is that with every
recent attempt to turn a corner on Section 2 law and reach a consensus, we have opened a
pandora’s box of sorts. It is hard to dispute that predictability in antitrust is a good thing,
but is it really possible to define a rule that encompasses the broad range of exclusionary
conduct contemplated by Section 2? Should Section 2 strive to protect consumer welfare,
efficiencies, or both? Is a pro-competition default rule one that errs on the side of over-
or under-enforcement?

I certainly don’t have the answers to all (or any) of these questions. But I will
offer one possible means to address some of the more vexing conflicts between conduct
that may not fit neatly within a Section 2 box, but nevertheless has anticompetitive
effects — and that is Section 5 of the Federal Trade Commission Act which prevents any
“unfair method of competition.” As the Supreme Court made clear in Sperry &
Hutchinson, Section 5 is not simply coextensive with other federal antitrust statutes, but
instead reaches further.*® How far it should reach, of course, is a much trickier question
and one that the Commission continues to grapple with on a case-by-case basis.

As | have previously observed,*’ a trilogy of appellate court decisions from the

early 1980s offered some limiting principles, including the Ninth Circuit’s teaching in

% ETC v. Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972). As | have noted
elsewhere, | do not believe, however, that Section 5 should apply to conduct that isclearly
covered by the Sherman or Clayton Acts but is not actionable under those statutes just
because there is a failure of proof of one of the elements of those statutory offenses. See
J. Thomas Rosch, “The FTC’s Section 5 Hearings: New Standards for Unilateral
Conduct?”(March 25, 2009), available at
http://www.ftc.gov/speeches/rosch/090325abaspring.pdf; J. Thomas Rosch, “Welcoming
Remarks at FTC Section 5 Workshop” (October 17, 2008), available at
http://www.ftc.gov/speeches/rosch/081017section5wksp.pdf.

47 1d.
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Boise Cascade that Section 5 cannot reach conduct that Section 1 and 2 reach simply
because there is a failure to prove an established essential element of the offense*® and
the Second Circuit’s teachings in the Official Airline Guides and Dupont cases that
Section 5 does not apply to conduct that cannot, in context, be considered to be
oppressive and injurious to consumers at least in the long run.*®

Beyond those limiting principles, however, there are still many tough questions
that remain. As the panel that | participated on at the Antitrust Section’s Spring Meeting
made clear, there is vigorous debate as to whether that use of Section 5 in N-Data was
correct.”® Yet, | have to wonder, if the Commission had focused our efforts in Rambus
on a Section 5 theory as opposed to a Section 2 theory, perhaps we would have had more
luck. In looking ahead, I believe that there are at least six considerations that may guide
the Commission in its application of Section 5 to cases involving single-firm conduct.

First, does the case involve a market in which the respondent has monopoly
power? This is a factor for two reasons. To begin with, unless one believes that
monopoly power is inherently a good thing, it is fair to expect a firm with monopoly
power to tread more cautiously than less powerful firms when it engages in conduct that
may be considered exclusionary. That is consistent with Section 2 itself, which, as | say,
by definition only covers firms with monopoly or near-monopoly power, not less
powerful firms. Additionally, examining whether the respondent has monopoly power

eliminates from Section 5’s purview cases involving markets which are simply highly

“8 Boise Cascade v. FTC, 637 F.2d 573, 581-82 (9th Cir. 1980).

% Official Airline Guides v. FTC, 630 F.2d 920 (2d Cir. 1980); E.I. DuPont de Nemours
& Co. v. FTC, 729 F.2d 128 (2d Cir. 1984).

*® |n the Matter of Negotiated Data Solutions, LLC, Docket No. C-4234, (Consent Order
accepted Sept. 23, 2008), available at http://www.ftc.gov/opa/2008/09/nds.shtm.
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concentrated but in which upfront fixed costs are very high;>* in such markets the loss of
a sale is very costly because there is not contribution to those fixed costs so the
participants in the market arguably have an incentive to compete vigorously regardless of
the high concentration.

Second, will the case involve “filling an unintended gap” in the antitrust statutes?
There appears to be a consensus that this is a legitimate use of Section 5. See, for
example, the “invitation to collude” cases, or the case law finding that the use of “buyer
power” violates Section 2(d) of the Robinson Patman Act.>® Arguably the biggest
“unintended gap” that currently exists in the context of Section 2 is that multiple
practices, which analyzed individually may be legal under Section 2, cannot be
considered illegal if they are part of a “course of conduct,” regardless of whether they are
mutually reinforcing or have a synergistic effect. Numerous appellate courts have
condemned “course of conduct” claims as “monopoly broth” or as a claim that “0 plus 0

equals 1.”** Thus, the Commission has previously suggested that Section 5 may reach a

> In re Abbott Laboratories Norvir Anti-Trust Litigation, 2005 U.S. Dist. Lexis 24238
(N.D. Cal. Sept. 12, 2005).

*2 See, e.g., Quality Trailer Products Corp., 115 F.T.C. 944 (1992); Stone Container
Corp., 125 F.T.C. 853 (1997); Precision Moulding Co., 122 F.T.C. 104 (1997); Valassis
Communs., 2006 F.T.C. LEXIS 25 (2006).

%% See, e.g., Grand Union v. FTC, 300 F.2d 92, 99 (2d Cir. 1962); but see Boise Cascade
Corp. v. FTC, 637 F.2d 573, 579 (9th Cir. 1980) (when proof of an agreement was
intended, that intent could not be circumvented by proving oligopolistic conduct instead)

> See e.g., Intergraph Corp. v. Intel Corp., 195 F.3d 1346, 1366-67 (Fed. Cir. 1999);
Cal. Computer Products, Inc. v. Intern. Business Machines, 613 F.2d 727, 746 (9th Cir.
1979); MCI Communs. Corp. v. AT&T Corp., 708 F.2d 1081, 1177 (7th Cir. 1983)
(Wood, J. concurring in part and dissenting in part); City of Groton v. Connecticut Light
& Power Co., 662 F.2d 921, 928-29 (2d Cir. 1980); see also Microsoft Corp., 253 F.3d at
78 (declining to rule of plaintiff’s “cumulative effect” claim).
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series of acquisitions, regardless of whether any single transaction violated Clayton Act
Section 7.%

Third, is the law or economics unsettled as to whether the Respondent’s practices
have an anticompetitive effect? For example, the Supreme Court’s decision in Tampa
Electric® articulated a number of factors that should be considered in determining
whether an exclusive dealing arrangement is illegal. That decision has, in turn, spawned
such diverse exclusive dealing decisions as Dentsply,®” on the one hand, and Barr v.
Abbott Laboratories,*® on the other hand. Moreover, even when the Supreme Court has
spoken about a practice, it has not always done so definitively. Consider, for example, its
refusal-to-deal decisions in Aspen Skiing and Trinko.”® As a consequence of these
decisions, there is considerable uncertainty about the viability of the “essential facilities”
doctrine.”

Similarly, the Supreme Court has not ruled on the legality of a host of practices,
and that silence has resulted in diverse decisions in the courts of appeals. For example,

with respect to bundling, there is LePage’s,®* which differs from Ortho Diagnostic

> Foremost Dairies, 60 F.T.C. 944, 1090-92 (1965), modified, 67 F.T.C. 282 (1965).
% Tampa Electric Co v. Nashville Coal Co., 365 U.S. 320, 329 (1961).

> United States v. Dentsply International, Inc., 399 F.3d 181 (3d Cir. 2005).

*% 978 F.2d 98 (3d Cir. 1992).

% Aspen Skiing, 472 U.S. 585; Trinko, 540 U.S. 398.

% Compare Metronet Service Corp. v. Qwest Corp., 383 F.3d 1124, 1129 (9th Cir. 2004)
(holding the doctrine is still viable, absent a regulatory safety net) with REPORT at 127-29
(declaring “unilateral, unconditional refusals to deal with rivals should not play a
meaningful part in section 2 enforcement”).

o1 |ePage’s, 324 F.3d 141.
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Systems, Inc. v. Abbott Laboratories,?® which in turn differs from PeaceHealth.”* With
respect to loyalty discounts, compare the very different analyses by the Eighth Circuit in
Concord Boat* and the D.C. Circuit in Microsoft.®> With respect to deception, the Third
Circuit’s decision in Broadcom Communications v. Qualcom, Inc.® is hard to reconcile
with the D.C. Circuit’s decision in Rambus.®’

The fact of the matter is that the courts have not settled on any single test for
determining when most practices are exclusionary and when they simply constitute
“hard” competition. To be sure, as I’ve noted, the Supreme Court tried to do so in its
most prominent Section 2 decisions.?® But in those instances the Court failed to draw any
bright lines that could be relied upon. The economists have fared no better.”® Under
these circumstances, those complaining about the lack of predictability if a case is tried
and decided under Section 5 must acknowledge that there is no more predictability in the
Section 2 case law. Moreover, those who complain that the Commission is running from
unfavorable Section 2 cases in some circuits must admit that there is favorable case law

in other circuits.

82 420 F. Supp. 455, 469 (S.D.N.Y. 1996).
63 Cascade Health Solutions v. PeaceHealth, 502 F.3d 895, 905 (9th Cir. 2007).

% Concord Boat Corp. v. Brunswick Corp., 207 F.3d 1039, 1062 (8th Cir. 2000)
(applying essentially a predatory pricing test).

% Microsoft, 253 F.3d at 68-74 (analyzing loyalty discounts as a species of exclusive
dealing).

% 501 F.3d 297 (3d Cir. 2007).

¢ Rambus, Inc. v. FTC, 522 F.3d 456 (D.C. Cir. 2008).

% See, e.g., Grinnell, 384 U.S. 563; Aspen Skiing, 472 U.S. 585.
% See REPORT at 36-47.
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In short, when the law is unsettled as to whether the practices at issue are illegal
or not, the arguments that are usually made against applying Section 5 instead of Section
2 (i.e., that Section 5 is too vague to be useful and simply constitutes a way to circumvent
bad Section 2 case law) arguably do not apply, or at least they do not apply with much
force. Nor does the Boise Cascade rejoinder — that Section 5 does not apply when there
is a failure of proof on any established element of a Sherman Act claim — work because
the proof required to sustain some unilateral conduct claims is itself unknown. To the
contrary, consistent with Congress’s intent in enacting Section 5, the ambiguity in certain
areas of Section 2 law can make a case a prime candidate for the Commission to analyze
the competitive, economic, and consumer effects of a particular practice, whether it
stands alone or is part of a broader “course of conduct” having synergistic effects.

Fourth, does the challenged practice not only have an exclusionary effect, but also
adversely affect consumer choice? Price has often been described as the “central nervous
system,” but that aphorism focuses too much on whether the challenged practice directly
affects consumer price. As I’ve said, the law measures all effects — like effects on
product quality, or innovation — that may result from a practice. Moreover, a certain
practice — like customer or territorial allocation — may only indirectly affect consumer
prices. Accordingly, the Supreme Court and other courts have declared that the
570

competitive process may be impaired if a challenged practice “limits consumer choice.

Thus, it is more accurate to describe consumer choice as the “central nervous system.”

° ETC v. Indiana Fed’n of Dentists, 476 U.S. 447, 459-60 (1986); see also United States
v. Realty Multi-List, Inc., 629 F.2d 1351, 1370 (5th Cir. 1980); Thompson v. Metropolitan
Multi-List, Inc., 934 F.2d 1566, 1581 (11th Cir. 1991).
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Fifth, is there evidence from the respondent about the purpose or effects of the
alleged practice? The case law now seems to be reasonably well-settled that evidence of
intent is relevant to determine what the effect of the conduct is likely to be.”* That said,
there is a difference between a low level manager’s intent, on the one hand, and a senior
executive’s intent, on the other. When the latter expresses himself or herself in
documents or other statements, there is considerably more certainty about what the
effects of the conduct is likely to be — regardless of whether the practice is challenged
under Section 5 or under Section 2 of the Sherman Act.

Sixth, to what extent will a Section 5 challenge likely have fewer collateral
consequences than a challenge under Section 2? This is an especially important
consideration when federal court private treble damage litigation involving the same
conduct is pending or threatened. But is it important whenever there is a reasonable
prospect that such a private claim will be filed. A plaintiff cannot rely on favorable
Section 5 case law in a federal treble damage action. Neither can a federal district court
rely on such a decision because the FTC alone can avail itself of Section 5 at the federal
level. Conversely, the spillover effects on federal law enforcement of Supreme Court
substantive law jurisprudence that is the product of concern about such treble damage
actions can be reduced if the Commission uses Section 5, instead of traditional antitrust
law that is equally applicable to private and public plaintiffs.

Finally, it bears emphasis that applying a multi-factor analysis in determining

whether and when Section 5 should or can be applied is not unique.”® As previously

™ See, e.g., Aspen Skiing, 472 U.S. at 602; Microsoft, 253 F.3d at 29.

"2 | view these factors as considerations and do not consider the presence or absence of
any one factor to be dispositive.
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stated, the Supreme Court used such an analysis in Tampa Electric in determining
whether exclusive dealing was illegal in that case. The various rule of reason analyses
that courts employ in Sherman Act Section 1 cases all focus on intent, anticompetitive
effects, and efficiencies in determining whether Section 1 has been violated. And the
Section 2 analysis that the D.C. Circuit employed in Microsoft is similar to the rule of

reason analyses in that it considers multiple factors.
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