Appeal No. 999 - WALLACE N. LEWISv. US - 27 December, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-196479 and all
ot her Seanan Docunents
| ssued to: WALLACE N. LEWS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD
( REMANDED APPEAL NO. 923)

999
WALLACE N. LEW S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

Pursuant to the Conmandant's order of 9 COctober 1956 which
remanded this case for further proceedings, the hearing was
reopened on 13 Novenber 1956 at New York City by the sanme Exam ner
of the United States Coast Guard who had presided at the original
heari ng.

By order dated 25 January 1957, the Exam ner agai n revoked
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
Two specifications allege that while serving as Second Cook and
Baker on board the American SS AFRI CAN GROVE under authority of the
docunent above described, on or about 31 May 1955, Appel |l ant
wrongfully struck and ki cked crew nenber Boat swain Hugo Kaanan;
Appel | ant wongfully struck anot her nenber of the crew, ordinary
seaman Wal ter O Connor.

At the beginning of the original hearing in July 1955,
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Appel l ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. Wen the hearing was reopened, Appellant
was represented by counsel of his own choice. Hi s prior plea of
not guilty to the charge and each specification remi ned unchanged.

In accordance with the directions on remand, Chief Steward
Scott appeared for cross-exam nation by the defense. Third Cook
G bson testified on behalf of Appellant and Appellant took the
Wi tness stand in his defense. Appellant testified that he wal ked
away when Kaanan entered the galley and said he wanted to talk to
appel l ant; but he then turned and struck the first bl ow because he
t hough Kaanman was going to start a fight when he put his hand on
Appel | ant' s shoul der; O Connor was struck when he approached j ust
as Appellant freed his leg from Kaaman's grasp by slapping himin
the face while he was on the deck.

The evidence submtted by the Investigating Oficer at the
earlier hearing was al so considered by the Exam ner in rendering
his decision. This consisted of various docunentary exhibits, the
testi nony of Boatswai n Kaaman and the direct exam nation of Chief
Steward Scott by the Investigating Oficer.

At the conclusion of the hearing, the oral argunments of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findi ngs and
concl usions. The Exam ner then announced the decision in which he
concl uded that the charge and two specifications had been proved.
An order was entered revoking all docunents issued to Appellant.

The deci sion was served and Appel | ant surrendered his docunent
on 28 January 1957. Appeal was tinely filed on 28 February 1957.
No el aboration on appeal has been received since counsel was
furnished wwth a copy of the transcript on 5 July 1957.

FI NDI NGS OF FACT

On 31 May 1955, Appellant was serving as Second Cook and Baker
on board the Anerican SS AFRI CAN GROVE and acting under authority
of his Merchant Mariner's Docunent No. Z-196479 while the ship was
at sea two days out of Durban, South Africa.
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Shortly after 1200 on this date, Boatswain Kaaman entered the
gal l ey where Appellant was performng his duties as baker. The
Boat swai n approached Appellant and told himthat he, Kaaman, was
sorry if he had insulted Appellant on a prior occasion. The
Boat swai n had been drinking al coholic beverages and his voi ce was
| oud. Fout other nenbers of the crew were present including Chief
Steward Scott and Third Cook G bson. Appellant did not want to
di scuss the matter and he took several steps toward the port
entrance whi ch was opposite the doorway through which the Boatswain
had cone into the galley.

The Boatswain followed, placed his hand on Appellant's shoul der and
told Appellant that he would talk the matter over if he were a nman.
In the neanwhi |l e, Appellant had renoved his eyegl asses. W thout
reply, Appellant turned to face the Boatswain and i nmedi ately
struck himon the face with such a forceful blow that he fel

agai nst the starboard bul khead which was nore than ei ght feet away.
Since the Boatswain was still in an upright position, Appellant
followed up with a second bl ow which caused the Boatswain to fall
across a wooden crate on the deck and shatter it. The Boatswain

| anded on deck with his head extendi ng over the starboard door
coam ng into the passageway. Appellant stood over the Boatswain,
striking and kicking himuntil after he was unconsci ous.

Walter O Connor, a friend of Kaaman's arrived and attenpted to
stop Appellant but he struck O Connor with one bl ow knocki ng him
down in the passageway. Appellant then stopped boating the
Boat swain as the Master and Chief Oficer appeared on the scene
after hearing the noise comng fromthe galley. The Boatswain
suffered a broken jaw and three fractured ribs. He was
hospitalized in the next port.

Appel l ant is approximately 42 years of age, 5 feet, 5 1/2
i nches tall and wei ghed about 182 pounds. Appellant exercised wth
her bar bells in order to build up his strength. The Boatswain is
51 years old, 6 feet tall and weighed in the vicinity of 190 pounds
at the tinme of this incident. O Connor is a smaller man wei ghi ng
about 160 pounds.

Appel | ant has no prior record.
BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel |l ant contends that:

PO NT |I. The decision was agai nst the wei ght of the evidence.
The testinony of the Chief Steward was prejudi ced because he had
been accused by Appellant of stealing his protein pills. It is

i ncredi bl e that Appellant, who has been going to sea since 1939

Wi thout a prior record, would strike a man if he cane to apol ogi ze
to Appellant. After sporadic provocation by severely beaten a crew
menber a week before, Appellant had good reason to believe that he
was being attacked when he felt hinself being touched from behind
and turned around by Kaanan.

PO NT I'l. The decision was contrary to the law. Under the
ci rcunst ances, Appellant had reasonabl e grounds for his belief that
there was i nm nent danger to his person and to be in fear of
Kaaman. Consequently, Appellant had the right to act in
sel f-defense without retreating and his use of excessive force in
t he heat of battle was excusabl e.

PONT I1I1. The order of revocation was too severe since
t he conduct of Kaaman and O Connor was provocation for the bl ows
struck by Appellant who was not a person of a violent character.

In conclusion, it is submtted that the conclusion of guilty
shoul d be reversed; or, alternatively, the order should be nodified
to provide for a short period of probation.

APPEARANCE: Sol S. Zuckerman of New York Gty by Richard B.
Schwart z, Esqui re, of Counsel.

OPI NI ON

The decision of the Exam ner and the above findings of fact
are supported primarily by the testinony of Chief Steward Scott and
Boat swai n Kaaman; and, to sone extent, by the testinony of
Appel l ant. Al though the testinony of all the w tnesses was
di scredited to sone degree, there is substantial evidence to
support the Exam ner's findings that Appellant wongfully struck
bot h Kaaman and O Connor; and that Appellant further bel abored
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Kaaman while he was |ying hel pless on the deck. Since the
judgenent of the trier of the facts nay not be set aside on appeal

unless it is "clearly erroneous" (MAlister v. United States
(1954), 348 U.S. 19), the Exam ner's concl usions and order will be
sust ai ned.

As to the credibility of the witnesses, the Exam ner who saw
and heard themtestify was in the best position to judge this
matter. On the basis of the cold record al one, possible discredit
as to veracity seens to be about equally distributed. Appellant
and Kaaman obviously had a personal interest in the matter. The
Chi ef Steward may have been prejudiced by the accusation that he
took Appellant's protein pills; and the Chief Steward' s testinony
was detracted fromby his inaccurate statenent that Kaaman was
unconscious all the next day and by the original denial of the
Chief Steward that he had a disciplinary record wth the Coast
GQuard. On the other hand, the testinony of Appellant's w tness,
Third Cook G bson, is vague as to how the fight started after
Appel | ant turned around; and G bson's version that both seanen then
roll ed around on the deck punching each other is not even supported
by Appellant's testinony. For these reasons, the inpressions of
t he Exam ner, based on his personal observation of the w tnesses,
must be given serious consideration.

Appel lant's testinony is in accord wth the above findings as
to what occurred in the galley up to the tine when Kaaman was
knocked to the deck by Appellant's second blow. At first,

Appel | ant stated that he was turned around by Kaaman (R 97, 99)

but later in Appellant's testinony, he stated that he turned around
of his own accord when he felt Kaaman's testinony, he stated that
he turned around of his own accord when he felt Kaaman's hand on
his shoulder. Third Cook G bson's testinony agrees wwth the latter
account. Both Appellant and his witness testified that Kaaman nade
any novenent to strike Appellant. There is no evidence that Kaanman
made any novenent to strike Appellant. On the contrary, even
Appel l ant' s testinony supports the version that he turned and
struck Kaaman a very hard blow on the face before Kaaman coul d

rai se his hands in defense. Consequently, it is conclusively
establi shed that Kaaman was taken conpletely by surprised and never
had a chance to fight back after he was hit the first tine.

Appel l ant's defense to this conduct is that prior provocation
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by Kaaman and O Connor, followed by the touching of Appellant's
shoul der, gave hi mreasonabl e cause to believe that Kaaman was
going to start a fight and that Appellant wanted to get in the
first blow due to his fear of Kaaman after hearing about his
reputation for violence.

Under the prevailing circunstances, it is ny opinion that
t here was not an adequate basis for such fear by Appellant. The
Exam ner's finding has been accepted that Kaanan entered the galley
and apol ogi zed to Appellant. Kaaman then asked Appellant to talk
the matter over when he started to walk away. Wile doing this,
Kaaman pl aced his hand on Appellant's shoul der but did not attenpt
to physically restrain himin any nmanner. Appellant coul d have
continued to wal k away or turn and discuss the matter w th Kaaman.
| f Kaaman had then started a fight, Appellant would have had the
right to retaliate. This does not nean that in all cases, a person
must wait until the first blowis struck before he can act in
sel f-defense. But in view of the above facts and the indications
in the record that Appellant is a very powerful man,, it does not
appear that Appellant was in any inmedi ate danger when he turned
and struck Kaaman w thout warning. The force of Appellant's first
bl ow and the reluctance of any of the four eyewi tnesses to
interfere after Kaaman was practically unconscious indicate the
ability of Appellant to take care of hinself.

Appel l ant's testinony disagrees with that of Chief Steward
Scott as to what occurred after Kaaman was knocked to the deck.
Appel l ant clains that he nerely sl apped Kaaman once in the face in
order to make himlet go of Appellant's | eg which Kaaman grabbed
when he fell to the deck (R 99). The Chief Steward testified that
Appel | ant brutally kicked and punched Kaaman (R 39 of first
hearing record). The Exam ner accepted the testinony of the Chief
Steward. In addition to the Exam ner's observation of the
appearances of the w tnesses, he based his choice of versions on
the consideration that it was difficult to understand "how Kaaman,
in the position in which he was Iying, could have nmaintai ned a
solid grip on the leg of the person charged . “ It seens to ne
that it is also inportant to question the credibility of
Appel lant's testinony on this point because of the inprobability
t hat Kaaman coul d have grasped Appellant's | eg as Kaaman fell
across a wooden crate and onto the deck. Also, the Chief Steward's
testi nony about the kicking is corroborated to sonme extent by
Kaaman's testinony that the last thing he renenbered was seeing a

file:////hgsms-lawdb/users/K nowledgeM anagementD.../ S%208& %20R%20879%20-%6201078/999%20-%20L EWIS.htm (6 of 7) [02/10/2011 12:51:44 PM]



Appeal No. 999 - WALLACE N. LEWISv. US - 27 December, 1957.

shoe or part of a shoe. This nust have been one of Appellant's
shoes.

It is because of these facts in aggravation of the assault and
battery upon Kaaman that the severe order of revocation is
appropriate in this case regardl ess of Appellant's prior clear
record during many years at sea. Even if Appellant's original
attack was based on an honest though m staken belief that he was in
danger, there was no reason whatever for such a savage beating
after Kaaman was |ying on the deck hel pl ess and defensel ess. This
was cl early inexcusable excessive force and violence. It is
relatively uni nportant whether Kaaman received the fractured jaw
and ribs before or after he fell to the deck. No determ nation of
this factor is contained in the record.

Under these circunstances, it was obviously wongful for
Appel lant to stri ke O Connor when he attenpted to nake Appel | ant
stop his unnerciful beating of Kaanman.

ORDER
The order of the Exam ner dated at New York, New York, on 25
Janaury 1957, is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C, this 27th day of Decenber, 1957.
**x**  END OF DECI SI ON NO. 999 ****x*
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