Appeal No. 998 - HURMAN JOHNSON v. US - 20 December, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-864189-D1 and
all other Seanan Docunents
| ssued to: HURMAN JOHNSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

998
HURVAN JOHNSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and title 46 Code of Federal Regul ations
137. 11-1.

By order dated 18 Decenber 1956, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
specification alleges that while in the service of the Anerican SS
DI CK LYKES as an abl e seaman and acting under authority of the
docunent above descri bed, on or about 2 Novenber 1955, Appell ant
wrongfully had in his possession a quantity of narcotics known as
| ndi an Henp.

At the beginning of the hearing on 20 January 1956, Appell ant
was given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
hearing. Al though advised of his right to be represented by
counsel of his own choice, Appellant elected to waive that right
and act as his own counsel. He entered a plea of not guilty to the
charge and specification.
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The I nvestigating Oficer nmade his opening statenent and
I ntroduced in evidence several docunentary exhibits including a
certified copy of the record of Appellant's conviction in
Li verpool, England, for unauthorized possession of Indian Henp on
2 Novenber 1955. A chemst fromthe U S. Custons Laboratory in
New Orl eans testified that Indian Henp i s marijuana.

I n defense, Appellant offered in evidence his sworn testinony
and that of two other nenbers of the crew Neither of the latter
two witnesses was with Appellant when he was arrested although one
of them said he was with Appellant when he bought an overcoat on
the sanme night. Appellant testified that the nmarijuana was found
i n the pocket of an overcoat which he had bought while ashore in
Li verpool but that he had not known there was marijuana in the
coat .

At the conclusion of the hearing, after an unexpl ai ned
adj ournnent for nore than eight nonths, the oral argunent of the
| nvestigating Oficer was heard and both parties were given an
opportunity to submt proposed findings and conclusions. The
Exam ner then announced the decision in which he concluded that the
charge and specification had been proved. An order was entered
revoking all docunents issued to Appellant.

The deci sion was served and Appell ant surrendered his docunent
on 21 Decenber 1956. Appeal was tinely filed on 11 January 1957.
No el aboration of the notice of appeal has been received.

FI NDI NGS OF FACT

On 2 Novenber 1955, Appellant was in the service of the
Anerican SS DI CK LYKES as an abl e seaman and acting under authority
of his Merchant Mariner's Docunent No. Z-864189-D1 while the ship
was in the port of Liverpool, England.

On the evening of this date, Appellant was in a barroomin
Li verpool with a girl when he purchased an overcoat froma | ocal
man who offered the coat for sale in the barroom Shortly
thereafter, Appellant returned to his ship to obtain sone
cigarettes. As Appellant was | eaving the dock area, he was
searched by the guard at the gate to the dock. The guard found a
smal | package of Indian Henp (marijuana) in a pocket of the
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overcoat which Appell ant had purchased. The quantity of 17 1/2
grains of marijuana was sufficient for two cigarettes. Appellant
was arrested and charged wth the unauthorized possession of |ndian

Henp.

On 11 Novenber 1955, Appellant was convicted by a Liverpool
City Magistrates' Court on his plea of guilty to the offense of
unaut hori zed possession of Indian Henp. Appellant was not
represented by counsel at the trial but a representative of the
Anerican Consul ate was present. Appellant was sentenced to pay a
fine of 20 pounds or serve 2 nonths in prison. |In default of
paynent, Appellant was inprisoned.

Appel | ant has no prior record with the Coast CGuard.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the Exam ner failed to give
sufficient probative effect to the testinony of Appellant's
W t nesses; the Examner erred in relying solely on the Liverpool
court record without sufficiently considering the circunstances
t hat Appellant was convicted in a foreign country and was not
represented by counsel at the trial. For these reasons and al so
because of the hardship to his famly, Appellant respectfully prays
that the order be set aside and his docunent returned to him

OPI NI ON

The testinony of Appellant's two witnesses has no direct
bearing on the nerits of the case because neither w tness had any
personal know edge concerning the circunstances of Appellant's
arrest or conviction.

On the other hand, the foreign judicial record of conviction
i n the Liverpool Court constitutes substantial evidence in support
of the specification since such record conplied wth the
requirements of 28 U S.C. 1741. See Conmandant's Appeal s Nos.
773 and 916. The latter statute requires that a foreign docunent
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be certified by the | awful custodi an and aut henti cated under seal
by a United States consular officer in such foreign country as to
the certification by the custodian in order for the docunent to be
adm ssible in evidence. |In the instant case, the extract of the
record of Appellant's conviction was certified to be a true copy
over the signature of H A G Langton, Cerk of the Magi strates'
Court in the Gty of Liverpool. This was authenticated by a
docunent, signed by the United States Consul at Liverpool with the
Ameri can Consul ate seal for Liverpool attached, which certified
that H A .G Langton was the Cerk of the Magistrates' Court for the
City of Liverpool and that the extract was certified by the |awf ul
custodian of it. Hence, the certification by the alleged custodi an
was aut henticated by a second certification as to the incunbency of
the all eged custodi an and the genui neness of his signature on the
certification of the extract.

The record does not indicate the reason why Appell ant was not
represented by counsel in the English court. The record does show
that the Anerican Consul ate was represented at the trial. 1t can
be presuned that this was done in order to protect Appellant's
rights as an Anerican citizen and there is no indication by the
Anmeri can Consul that Appellant was not given a fair trial. A
foreign judgenents prima facie evidence of the truth of the matter
adj udged and i s concl usive unless sone ground is shown for

i npeaching it. Hlton v. Guyot (1895), 159 U S. 113. Since
Appel | ant has subm tted no persuasive reason why the facts
established by the court record should not be accepted, the prima
faci e case agai nst Appellant was not rebutted by Appellant's
denial of guilt which was rejected by the Exam ner.

The great potential hazards to the safety of |life and property
at sea created by narcotics offenders requires that the order
renmovi ng Appel |l ant from enpl oynent on United States nerchant
vessel s be sustained regardless of the resulting hardship to
Appel lant's famly. The consideration for other nmerchant seanen
must predom nate over such personal interests in these proceedi ngs.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
18 Decenber 1956, is AFFI RVED.
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A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 20th day of Decenber, 195
*x*%x*  END OF DECI SION NO. 998 **x*x
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