Appeal No. 994 - ANIBAL LOPEZ v. US - 22 November, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-50351-R and all
ot her seaman Docunents
| ssued to: AN BAL LOPEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

994
ANl BAL LOPEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 18 January 1957, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. Two
specifications allege that while serving as an oiler on board the
American SS AFRI CAN PLANET under authority of the docunent above
descri bed, on or about 7 January 1956, Appellant wongfully
addr essed abusi ve | anguage toward the Chief Engineer of the ship
and wongfully struck the Junior Third Assistant Engi neer.

At the beginning of the hearing on 24 February 1956 Appel | ant
was given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
hearing. Appellant was represented by counsel of his own choice
and he entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer nmade his opening statenent and
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submtted a request to take the deposition of the Junior Third
Assi stant Engineer. The hearing was conpleted nearly a year |ater
after nunmerous adjournnments awaiting the return of the conpl eted
deposition and the obtaining of oral testinony fromthe Chief

Engi neer and Appel | ant.

Appel l ant testified that he did not direct abusive | anguage
toward the Chief Engineer at any tine and that the Junior Third
Assi stant struck Appellant, w thout provocation, right after he
| eft the Chief Engineer's table to return to the bar.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard. The
Exam ner then announced the decision in which he concluded that the
charge and two specifications had been proved. An order was
entered suspending all docunents, issued to Appellant[, for a
period of two nonths outright and four nonths on twelve nonths'
probati on.

The deci sion was served on 22 January 1957. Appeal was tinely
filed on 28 January 1957. Counsel for Appellant submtted a brief
on appeal in July 1957. Appellant has been issued three successive
t enporary docunents.

FI NDI NGS OF FACT

On 7 January 1957, Appellant was in the service of the
Anmerican SS AFRI CAN PLANET as an oiler and acting under authority
of his Merchant Mariner's Docunent No. Z-50351-R while the ship was
on a foreign voyage.

The ship was in the port Lourenco Marques, Mzanbi que on 7

January 1957. The Chief Engi neer and Junior Third Assi stant

Engi neer were ashore sitting at a table in the restaurant portion
of a conbination bar and restaurant at approxinmately 1300 on this
date. Wen the Junior Third Assistant left the table tenporarily,
Appel |l ant entered the restaurant fromthe bar and approached the
Chi ef Engi neer. Appellant asked whet her another oiler could stand
Appel lant's 1600 to 2000 watch that day. The Chief Engi neer

i ndi cated that this would be satisfactory if the other oiler
agreed. The discussion which foll owed about crew nenbers swappi ng
wat ches did not satisfy Appellant and he returned to the bar.

files////hgsms-l awdb/users/K nowl edgeM anagementD..../S%208& %20R%6:20879%20-%201078/994%20-%20L OPEZ.htm (2 of 5) [02/10/2011 12:51:39 PM]



Appeal No. 994 - ANIBAL LOPEZ v. US - 22 November, 1957.

The Chi ef Engi neer and Junior Third Assistant prepared to
| eave the restaurant as soon as the latter returned to the table.
The Junior Third Assistant picked up his papers and eyegl asses. He
hel d the glasses in his hand as he foll owed the Chief Engi neer
toward the door by way of the bar. Appellant confronted the Chief
and directed foul and abusive | anguage toward him The Juni or
Third Assistant stepped in front of the Chief and told Appellant to
| eave the Chief alone. Appellant swng his fist at the Junior
Third Assistant and struck hima grazing blow on the |ip cutting it
slightly. The blow was partially deflected by the Junior Third
Assi stant's hand which he had raised in defense. The eyegl asses
held in his hand were broken. The Chi ef Engi neer and Junior Third
Assi stant were able to | eave the restaurant-bar before another bl ow
was struck. they returned to the ship. Appellant stood his 1600
to 2000 wat ch.

Appellant's prior record consists of a two nonths' outright
suspensi on and a probationary suspension in 1947 for assaulting and
battering a Chief Engineer and for other offenses.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the Chief Engineer's testinony as
to the | anguage used by Appellant should not be believed because
the Chief's testinony on this point is not supported by that of the
Junior Third Assistant. The injury to the latter's |lip was so
m nor that he nmade no conplaint about it. Appellant has been
sufficiently punished by the | oss of enploynent after this
i ncident. At nost, he should be placed on probation for a
reasonabl e I ength of tine.

APPEARANCES: Bernard Rol ni ck, Esquire, of New York City, by
hinself and MIton H Spiero, of Counsel.

OPI NI ON

The decision in this case rests solely upon the question of
credibility as between the testinony of the Chief Engineer and the
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deposition of the Junior Third Assistant Engi neer, on one side, and
the testinony of Appellant on the other side. The Exam ner who saw
and heard two of these seanen testify at the hearing accepted the
version presented by the two engineering officers and rejected
conflicting testinony given by the Appellant. The latter's
testinmony is not supported by other evidence while that of the two
officers is in agreenent in all material respects concerning the

al l eged wongful striking of the Junior Third Assistant by
Appellant. As to the specification alleging abusive | anguage by
Appel lant, it is understandable that the Junior Third Assistant did
not hear what Appellant said because the Junior Third Assi stant
stopped to pick up his bel ongi ngs before he foll owed the Chi ef

Engi neer toward the exit. Consequently, the Exam ner's

determ nations wll accepted since he was in the best position to
judge the credibility of the witnesses who appeared before him and
It does not appear that he has used any irrational test of
credibility.

Breaches of discipline such as these agai nst the persons of
the ship's officers cannot be condoned. The striking of the Junior
Third Assistant was a serious act of m sconduct despite the m nor
nature of the injury. Appellant's prior record of assault and
battery upon a Chi ef Engi neer nust be considered despite the fact
that the record of the offense is nine or ten years old. Any |oss
of enpl oynent by Appellant after this incident has been through no
fault of the Coast Guard. At all tinme pending the outcone of this
appeal , Appell ant has had possession of, or has been entitled to
hol d possession of, either his regular docunent or a perfectly
val id tenporary docunent. For these reasons, the order of the
Exam ner will be sustai ned.

ORDER

The order of the Exam ner dated at New York, New York, on 18
January 1957, is AFFI RVED.

A. C. R chnond
Vice Admral United States Coast Guard
Conmandant

Dated at Washington, D. C, this 22nd day of Novenber, 1957.
**x**  END OF DECI SI ON NO. 994 ****x*
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