Appea No. 993 - JOSEPH SAN FELIPPO v. US - 22 November, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-814940-D2 and
all other Seanan Docunents
| ssued to: JOSEPH SAN FELI PPO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

993
JOSEPH SAN FELI PPO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 26 April 1957, an Exam ner of the United States
Coast Guard at Jacksonville, Florida, revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
all eges that while serving as deck mai ntenancenan on board the
American SS ROBI N GOODFELLOW under authority of the docunent above
descri bed, on or about 4 March 1957, Appellant assaulted and
battered a nenber of the crew, ordinary seaman John O Connor, by
stabbing himw th a dangerous weapon thereby inflicting grievous
bodi |y harm

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice and he entered a plea
of not guilty to the charge and specification.

The I nvestigating Oficer nmade his opening statenent and
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I ntroduced in evidence the testinony of seaman O Connor as well as
that of two other witnesses. Two docunentary exhibits were
presented in evidence by the Investigating Oficer before he rested
his case. Counsel declined the opportunity to have Appell ant
testify in his behalf.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findings and
concl usions. The Exam ner then announced the decision in which he
concl uded that the charge and specification had been proved. An
order was entered revoking all docunents issued to Appellant.

The decision was served on 29 April 1957. Appeal was tinely
filed on 21 May 1957 and a brief was submtted in August 1957.

FI NDI NGS OF FACT

On 4 March 1957, Appellant was serving as deck mai ntenancenman
on board the Anerican SS ROBI N GOCDFELLOW and acti ng under
authority of his Merchant Mariner's Docunent No. Z-814940-D2 whil e
the ship was in the port of Savannah, Georgi a.

Early in the evening on this date, Appellant went ashore with
several nenbers of the crew including ordinary seaman John
O Connor. The seanen were drinking while ashore before they
returned to the ship about 2100. O Connor got an unopened bottle
of whisky fromhis | ocker and took it to Appellant's room
Appel | ant, abl e seaman Kauf man and two ot her crew nenbers were al so
In the room

Upon entering through the door on the port side of the room
t here was a doubl e bunk approxi mately centered al ongsi de the
right-hand (aft) bul khead. On the left-hand side, there was a desk
in the far corner along the forward and starboard side bul kheads.
Just aft of the desk, there was a small bench al ong the starboard
bul khead. The opposite ends of the bunks and desk al nost
over| apped so that there was a cl earance of about 2 1/2 feet
bet ween the | ower bunk and the desk at a point about 4 feet from
t he starboard bul khead. The over-all dinensions of the roomwere
about 14 feet fromthe starboard bul khead. The over-all dinensions
of the room were about 14 feet athwartships and 6 to 8 fore and
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aft.

Appel | ant opened t he whi sky bottle, which O Connor had brought
to the room wth his sheath knife and placed the 3 to 3 1/2-inch
bl ade knife on the desk. About this tine, Appellant asked O Connor
to |l eave and get sone sl eep because he had been drinking too nuch.
An argunent foll owed between the two seanen while they were stil
seated. O Connor is over 6 feet tall and wei ghted about 210
pounds. Appellant is between 5 feet, 6 inches and 5 feet, 8 inches
tall and wei ghted approxi mately 140 pounds.

As the argunent continued, O Connor stood up and advanced
toward Appellant in the direction of the desk. Appellant got up
fromthe bench and seaman Kauf man stepped in between the other two
men in an attenpt to prevent a fight. Kaufrman was standing in the
2 1/2 foot space between the bunks and the desk facing toward
O Connor and the door. O Connor was facing the starboard side.
Appel | ant was on the opposite side of Kaufman from O Connor.
appel | ant was standi ng near the desk and al so facing toward the
door when O Connor swung with his fist at Appellant but m ssed.
appel l ant then reached around Kaufman with the sheath knife which
Appel | ant had picked up fromthe desk and stabbed O Connor in the
| eft side of his back. The other two seanen had been standing in
back of O Connor near the bunks or the door. O Connor staggered to
the door and fell in the passageway.

O Connor was given first aid treatnent for a deep, one-inch
| ong cut and then taken to the U S. Public Health Service Hospital
I n Savannah. Appellant was taken into custody by the |ocal police
authorities after having turned over to themthe knife with which
he had stabbed O Connor.

O Connor was operated on four tinmes wthin the next three days
as a result of this injury. There was profuse bleeding fromthe
wound. He was hospitalized in Savannah for one nonth before being
permtted to travel to his honme in Brooklyn, New York, in order to
conval esce there.

Appel l ant has no prior disciplinary record with the Coast
GQuar d.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the evidence does not support
the finding that he used the knife to inflict the wound on
O Connor. Appellant acted in justifiable self-defense since the
use of a knife was not excessive force to repel the attack of the
aggressor O Connor who was 1 1/2 tines Appellant's size. The |aw
did not require Appellant to retreat as far as possible as in
hom ci de cases. Appellant had no other neans to defend hinsel f and
he was not required to depend on his shipmates to protect him
Even if Appellant used excessive force, there are mtigating
ci rcunst ances, such as fear and | ack of malice, which indicate that
the order of revocation is too harsh.

APPEARANCE ON APPEAL.: Messrs. Schul man and Gol dberg of New Yor k
Cty.

OPI NI ON

Appel l ant's contention that the evidence does not justify the
finding that he was the person who injured O Connor can be
summarily di sposed of on the basis of the circunstantial evidence
despite the fact that both O Connor and Kaufrman testified that they
did not know who did the stabbing. The other two seanen in the
roomdid not testify. Anong the nunerous factors nentioned by the
Exam ners establishing the fact that Appellant commtted the act
are the followng: the argunent was solely between O Connor and
Appel | ant; Kaufman was trying to stop the anticipated fight; the
ot her two seanen were farther away from O Connor than was
Appel l ant; O Connor attenpted to attack only Appellant; the latter
was standing next to the desk where he had placed the knife shortly
before; Kaufrman testified that Appellant |left the roomto report
the stabbing to the Master; and the police officer who testified
stated that Appellant produced a knife when he was questi oned about
the knife wwth which he did the stabbing. There was no attenpt to
refute the above matters since Appellant picked up the knife from
t he desk and stabbed O Connor.

The nore seriously disputed question is whether Appellant's
conduct was justified on the ground of self-defense. The answer to
this question depends upon whether it is considered that
Appel l ant's nethod of defense constituted excessive force to repel
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the attack of O Connor. 6 C. J.S. Assault and Batters, sec.

92b(2). | agree with Appellant that the Exam ner erred in stating
both that Appellant had no reasonable grounds to believe that he
was i n danger of great bodily injury and that a plea of

sel f-def ense cannot be sustained unless the person shows that he
coul d not escape the danger by retreating. Appellant obviously had
good cause to fear serious injury fromthe nmuch | arger seaman. The
doctrine of "retreat to the wall" is applicable only in hom cide
cases. but | do not agree wth Appellant's claimthat his use of
the knife was not excessive force under the circunstances
prevailing at the tinme the stabbing occurred.

Admttedly, Appellant was in a position where he could not get
past O Connor to |leave by the door. It is also true that a person
need not wait until he is struck but may strike the first bl ow
where the danger is immnent, and the use of deadly weapons may
sonetinmes be justified to repel a sinple assault where there is a
great disparity in the physical strength of the parties 6

C.J.S. Assault and Battery, secs. 92(b) 1, 3. But Appellant

was protected by Kauf man who was standi ng between the two nmen in
the 2 1/2 foot space between the desk and the bunks. As |long as
Kauf man stayed there and bl ocked O Connor's advance, he coul d not
touch Appellant if he took advantage of the approxinmately 4 feet
square space beyond Kaufnman and the end of the bunks. Under these
circunstances, it is ny opinion that Appellant was not justified in
taking the initiative to the extent that he reached around Kaufman
and stabbed O Connor in the |eft side of his back.

In view of the difference in size between the two seanen, the
situation woul d have been different if Appellant had picked up the
only avail abl e weapon to defend hinself with and waited to see
whet her O Connor would force his way past Kaufman to attack
Appel l ant. This woul d have been sonmewhat simlar to the case which
was di sm ssed agai nst a seaman who drew a knife and held it ready
for use when anot her nenber of the crew who was a professi onal
fighter raised his fist in a position to strike but no blows were
then struck by either seaman. Commandant's Appeal No. 869.

A factor of secondary inportance to consider is the presence
of the other two seanen in the room Appellant was not in such
fear of O Connor that he was afraid to get close enough to Kauf man
to stab O Connor. Hence, it seens reasonable to state that
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Appel l ant was not in such great fear but that he should have waited
to see what these two nen would do if O Connor was able to pass,
and insisted upon getting past Kaufman. To this extent, Appell ant
shoul d have depended on his shipmates to protect him

For these reasons, it is nmy opinion that the plea of
sel f-defense should not prevail in this case because use of the
knife, at the tinme it was used, was excessive force to repel the
attack of O Connor.

The order of revocation will be sustained in order to protect
nunmer ous ot her seanen agai nst such conduct by Appellant. Seanen
live in close quarters where argunents and di sputes often ari se.
The result of this argunent constituted a serious threat, to the
life of O Connor, which was not | essened due to fear or the | ack of
malice on the part of Appellant. Fortunately for both
participants, the ship was in a port, where hospital facilities
were readily avail able, rather than at sea.

ORDER

The order of the Exam ner dated at Jacksonville, Florida, on
26 April 1957, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 22nd day of Novenber, 1957.

sxx%x  END OF DECI SION NO. 993 *x#xx
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