Appeal No. 989 - HILARY C. WHITLEY v. US- 22 November, 1957.

In the Matter of License No. 159780 and all other Seaman Docunents
| ssued to: H LARY C. VWH TLEY

DECI SI ON AND FI NAL ORDER
UNI TED STATES COAST GUARD

989
H LARY C. WH TLEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 17 Septenber 1956, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Appellant's
seaman docunents upon finding himaguilty of negligence. The
specification alleges that while serving as Pilot on board the
American SS SPIRI T OF LI BERTY under authority of the docunent above
descri bed, on or about 4 February 1956, Appellant contributed to a
col lision between his ship and the SS WLLIAM LYKES in the
M ssi ssi ppi R ver, during conditions of fog and low visibility, by
failing to stop the engines of his vessel and navigate wth caution
upon hearing the fog signal of the WIliam Lykes apparently forward
of the beamof the SPIRIT OF LI BERTY.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice. He entered a plea of
"not quilty" to the charge and specification.
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After the Investigating Oficer made his opening statenent,
portions of the investigation record were stipulated in evidence.
This included the testinony of the Master and Chi ef Engi neer of the
SPIRIT OF LI BERTY; also the bridge and engi ne room bell books. The
| nvestigating O ficer then rested.

I n defense, Appellant offered in evidence his sworn testinony.
Appel l ant i ndicated that he observed the WLLIAM LYKES on the radar
at a distance of two mles; the LYKES was in the mddle of the
river; Appellant knew her exact position; the SPIRIT OF LI BERTY
remai ned on her right side of the river as required by custom and
the collision occurred six-tenths of a mle above the Coast Guard
St ation.

At the conclusion of the hearing, the argunents of the
| nvestigating Oficer and Appellant's counsel were considered and
both parties were given an opportunity to submt proposed findings
and concl usions. The Exam ner then announced the decision in which
he concl uded that the charge and specification had been proved. an
order was entered suspending all docunents, issued to Appellant,
for a period of three nonths.

The deci sion was served on 21 Septenber 1956. Appeal was
tinely filed on the sane date and a supporting brief was submtted
| ater. Successive tenporary docunents have been issued pending
t hi s appeal.

FI NDI NGS OF FACT

On 4 February 1956, Appellant was serving as Pilot on board
the Anerican SS SPIRIT OF LIBERTY, a T-2 type tanker, and acting
under authority of his License No. 159780 when his ship collided
wth the SS WLLIAM LYKES, a C2 type cargo vessel, in the
M ssissippi Rver Delta. The collision occurred at a point about
350 feet off the east bank of the M ssissippi River and six-tenths
of a mle above the Coast CGuard Station (marked "Cupola"™ on chart).
This stretch of the river is practically straight but bends
slightly to the west when upbound which is in a northerly
direction. The navigable portion of the river is approximately
one-half mle wde in the area of the collision.

Thi s acci dent happened at 0359 (bridge tine) in a patchy fog
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which limted visibility to between one-half and three-quarters of
amleinthe imediate vicinity of the casualty. The downbound
LYKES starboard side scraped across the bow of the ascendi ng
SPIRIT OF LIBERTY (referred to hereafter as the LIBERTY). The
record does not indicate that any injuries resulted.

Appel | ant boarded the LIBERTY at 0336 off Pilottown when the
di stance of visibility was one and one-half to two mles. The ship
got underway up the river at 0339 show ng proper |ights and
sounding fog signals in patchy fog. Appellant conned the ship
continuously until the tinme of collision. The Master, Second Mate
and hel nsman were al so on the bridge. The LIBERTY proceeded
against a three-knot current with full maneuvering speed set at 80
RPM whi ch was approximately 14 knots. One-half speed was close to
8 knots and sl ow speed about 4 knots. Speed was increased to full
ahead at 0345, reduced to one-half at 0347 for a patch of fog and
i ncreased to full ahead again at 0348. This speed was conti nued
until 0354.

Shortly before 0353, Appellant saw the i mages of two
descendi ng vessel s on the radarscope at a distance of about two
mles. One of themwas near the west bank and the other was in the
m ddle of the river. The latter was afterward identified as the
LYKES. At 0353, the LIBERTY was abeam of the Coast Guard Station
when a fog signal was heard fromthe LYKES for the first tine.
This was when the LIBERTY was two m | es above Pilottown. During
the fourteen mnutes since getting underway, the LIBERTY had nade
good a speed of eight knots over the ground (el even knots through
the water) due to the effect of the three-knot adverse current.
Speed was changed to one-half ahead at 0354 when the LIBERTY
entered another fog patch. The LYKES was kept under observation on
t he radar.

At 0356, Appellant saw the masthead |ight, range |ight and
green side light of the LYKES bearing about ten degrees on the port
bow of the LIBERTY at a distance of between one-half and
three-quarters of a mle. Appellant orders a speed change to sl ow
ahead, sounded a one-blast whistle signal for a port to port
passi ng, and ordered a course change from 335 to 340 degrees true
at 0356. A few seconds | ater, Appellant ordered the engines
st opped since the LYKES was not changi ng course to her right.
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There was no answer to the LIBERTY's passing signal.

At 0358, Appellant ordered the engines full astern when he saw
the LYKES going to her |left across the bow of the LIBERTY. Both
vessel s sounded the danger signal and three-blast backing signal.
The LI BERTY' s speed over the ground had stopped when the starboard
side of the LYKES scraped the bow of the LIBERTY at 0359 and went
down her starboard side close to the shore. The anchor of the
LI BERTY had been | et go just before the collision occurred.

Between the tine of hearing the fog signal of the LYKES at
0353 and the collision at 0359, the LIBERTY had covered a di stance
of six-tenths of a mle to the point of collision. Hence, she had
proceeded at the rate of six knots over the ground and nine knots
t hrough the water during this six-mnute period of tine.

There is no evidence in the hearing record concerning the
navi gati on of the LYKES.

Appel | ant has no prior disciplinary record. He has been going
to sea in a licensed capacity since 1937.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that there are nunerous errors in the
Exam ner's findings of fact and conclusions of law. The foll ow ng
are the three alternative argunents presented on appeal:

1. Al nost sinultaneously at 0356, the fog signal of the LYKES
was heard for the first tine, the lights of the latter vessel
becane visible and the engi nes of the LIBERTY were stopped.
Consequently, the requirenent to stop the engi nes upon hearing the
fog signal of a vessel ahead, the position of which is not
ascertai ned, was conplied wth.

2. Wen the LYKES fog signal was first heard before she was
vi sible, Appellant was not required to stop the engines of his ship
because the position of the LYKES was "ascertained", within the

meani ng of the rule, by radar observation. See The Gsl ofjord
(CCA 2 1941), 121 F. 2d 304, where it was held that the position
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of a pilot boat had been "ascertained" when it was correctly
assuned by the other vessel that the pilot boat was standing by the
| ightship at the tine the pilot boat's fog signal was first heard
at least 23 mnutes before the collision.

3. Even if appellant was guilty of a statutory fault, he
shoul d be exonerated because his fault did not contribute to the
accident. The sole cause of the collision was the reckl ess
navi gation of the LYKES on the wing side of the river. Appellant
exerted the utnost caution as shown by the fact that his vessel was

noving astern at the tinme of the collision. in The Standella
(CCA 2, 1939), 108 F. 2d 619, the vessel failing to stop her
engi nes, upon hearing the fog signal of another vessel ahead, was
exoner at ed because the presunption of contributory fault was
overcone by proof that the continued presence of the other vessel
on the wong side of the channel would have nmade the collision
unavoi dabl e even if the engines of the exonerated vessel had been
st opped at the proper tine.

In conclusion, it is submtted that the charge of negligence
shoul d be di sm ssed.

Appear ances: Messrs. Chaffe, McCall, Phillips, Burke and Hopkins
of New Ol eans, Louisiana by Donald A Lindquist,
Esquire, of Counsel

OPI NI ON

My above findings of fact are based nainly on Appellant's
testinony and the entries in the bridge bell book. The Exam ner's
findings have been nodified to the extent of finding that the
di stance of visibility in the vicinity of the collision was
one-half to three-quarters of a mle and that the order to stop the
engi nes was given at 0356 rather than 0359 as indicated in the
engi ne room bell book. (Apparently, the clock in the engi ne room
was a mnute faster than the bridge clock.) Appellant testified
that he saw the LYKES at three-quarters of mle. The Master stated
that the other ship was visible at a distance of between one-half
and three-quarters of a mle. Concerning the tinme the engines were
st opped, the bridge bell book states that the order was given at
0356. The Chief Engineer testified that the engi nes had been
reversed when he entered the engine roomat 0359 and that he did
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not make the 0359 entry in the bell book. But this entry appears
to have been nade in the sane handwiting as the next entry of full
astern at 0359 (0358 bridge tinme) which admttedly was nade by the
Chi ef Engineer. Since the chief Engineer could not have known when
t he engi nes were stopped, the entry in the bridge bell book, giving
the tinme of the stop order as 0356, is accepted.

The evi dence al so supports Appellant's claimthat the LYKES
becane visible just before the engines were stopped at 0356. But
the contention that the fog signal of the LYKES was heard for the
first tinme at 0356 cannot be accepted. The testinony of Appell ant
Is conflicting and sonewhat confusing on this point. At first,
Appel l ant stated that he first heard the other vessel's signal
about the sanme tinme the LIBERTY's engi nes were stopped (R 6). But
when confronted on cross-exam nation with the Master's testinony
t hat he began to hear fog signals when abeam of the Coast Guard
Station at 0353, Appellant definitely agreed that he heard the
signals at this time (R 14). Nevertheless, the engi nes renai ned at
full ahead (14 knots) until one-half ahead was ordered at 0354 when
the LIBERTY entered a fog patch. It was not until three m nutes
after Appellant heard the fog signals that the engi nes were stopped
at 0356 - three mnutes before the collision.

The requirenents of Article 16 of the Inland Rules of the Road,
that a "steam vessel hearing, apparently forward of her beam the
fog signal of a vessel the position of which is not ascertained
shall, so far as the circunstances of the case admt, stop her

engi nes, and then navigate with caution until danger of collision
Is over"” (33 U.S.C. 192), are very strictly enforced by the courts,
especially with respect to the stopping of the engines. It has
been states that since this inportant statutory rule of |aw becane
effective by proclamation of the President on 1 July 1897, "the
command is inperative that he [the navigator] shall stop his

engi nes when the conditions described confront him" Lie v. San

Franci sco and Portland SS Co. (1917), 243 U. S. 291. Equally
strong | anguage, as to the mandatory nature of this law, is

contained in Rules of the Nautical Road by Farwell, rev. ed. by
Prunski (1954), pages 315 and 316, in Rules of the Road at Sea
(1920) by La Boyteaux, pages 88 to 103, and in Giffin on

Collision (1949), pages 313 to 323. The latter work cites
numer ous cases, at page 317, including sone wherein vessels, whose
engi nes were stopped within a mnute f hearing the first fog signal
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forward of their beans, were held at | east partially responsible
for collisions because they did not take i medi ate action to stop
t he engi nes.

In the Suprene Court case cited above, the SELJA was held
| i abl e even though she reduced speed fromsix knots to bare
steerageway of three knots el even m nutes before the collision and
her engi nes were stopped six mnutes before the collision occurred
in visibility of 800 to 900 feet. The other vessel's fog signal
had been heard five m nutes before the change of sped by the SELJA
to three knots. The court stated that it was of no avail to say
that the SELJA was commenci ng to nove backward at the instant of
t he accident since the disobedience of this inperative statutory
rul e

“continued as an effective force, operating on the novenent of
his vessel to the instant of collision, driving her forward
steadily, even though in the |ast nonents slowy, to the
fateful point of intersection of the courses of the two ships.
* * * The case is not one for the application of refinenents
as to what woul d have been good seamanship without the rule *
* *  Both of the masters were pal pably negligent in respects
whi ch contributed directly to cause the collision.™

Appel l ant was quilty of this statutory violation unless the
position of the LYKES was "ascertai ned" by radar observations when
the fog signals were heard at 0353 or unless the "circunstances"”
were such that the vessel would have been placed in i medi ate
danger by stopping the engines at this tinme. There is no provision
in the |aw which exenpted Appellant fromtaking action at 0353 due
to the fact that his vessel did not enter a fog patch until 0354.
Visibility was restricted by fog to sone extent at 0353 since the
LYKES was then less than two m | es away, according to the radar
observations, but still could not be seen fromthe LIBERTY.

There has not been brought to ny attention any judici al
authority which states that the position of a vessel has been
"ascertai ned" by seeing on a radarscope an i mage which represents
anot her vessel. It is not the function of the Coast Guard to nmake
such an independent determ nation with respect to a statutory rule
of navi gation which has been so stringently enforced by the courts.
In cases prior to those where the use of radar was involved, the
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courts have held that the position of another vessel is not
"ascertai ned" unless her course, or change of position, as well as

her nmonentary location is knowmm. The El Monte (D.C.NY.,

1902), 114 Fed. 796; The Providence (D.C R 1., 1922), 282 Fed.
658. | do not think that Appellant conplied with these standards.

The Gslofjord, supra, cited on appeal presented a different
situation since the pilot boat was stopped. |In the case under
consi deration, Appellant did not realize until too |late that the
LYKES was follow ng a straight course, which took her across the
river into the path of the LIBERTY, rather than changing course to
the right in order to negotiate the slight bend in the river and
mai ntain her position in the mddle of the river. For these
reasons, it is ny opinion that the position of the LYKES was not
"ascertai ned" by Appellant at 0353.

Even if it could be argued that Appellant was not conpelled to
stop the engines at 0353, it certainly cannot be said that he
navigated with caution (Article 16) when he not only did not stop
t he engi nes but, on the contrary, continued to run themat full
speed ahead for another mnute and then only reduced themto

one-hal f ahead for the next two mnutes. See Lie v. S. F. and P.
Co., supra, p. 297.

Wth respect to the qualification to stop the engines "so far
as the circunstances of the case admt,"” it is noted that the
inability to naintain steerageway is not an adequate excuse for

failing to stop the engines, The Walter D. Noyes (D.C. Va.,

1921), 275 Fed. 690. Fromthe facts in this case, it is evident
that a tenporary reduction in speed fromfull ahead against a

t hree- knot current would not have caused | oss of steerageway or any
ot her i medi ate danger. There was no disastrous result when the
engi nes were stopped at 0356 froma speed of only one-half ahead
rather fromfull ahead. Hence, Appellant was not excused from
conpliance with the law on this account.

The remai ni ng consideration is Appellant's contention that he
shoul d be exonerated because, if he was guilty of a statutory
fault, this violation was not a contri butory cause of the collision
because reckl ess navigation of the LYKES on the wong side of the
channel was the sole cause of the accident.
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Si nce Appellant was gquilty of a statutory fault, there is a
presunption that his fault contributed to the collision; and the
burden in on Appellant to overcone this presunption by proving that
his statutory violation could not have contributed to the

col l'i sion. The Pennsylvania (1873), 86 U.S. 125. Although
the proper criterion in these renedi al proceedings is negligence
rather than contributory fault (See Appeal Nos. 586, 728, 730, 868,

946), | do not think that Appellant has produced evidence of such

a nature as to overcone the presunption that his failure to obey
Article 16 did, in fact, contribute to the collision.

Whet her or not the LIBERTY had way on at the tine of the
collision is not controlling. Liev. S . F. and P. Co.,

supra. In The Jessnore - Longview Victory (C A 2, 1952),

196 F. 2d 689, the LONGVI EW VI CTORY was held |iable even though she
had cone to a stop in the waster before the JESSMORE struck her.

A much nore inportant factor is that the LIBERTY made good a speed
of about six knots over the ground, between 0353 and the collision
at 0359, despite the three-knot adverse current. This cal culation
I s based on the bridge bell book entries and Appellant's marking of
the point of collision on the chart. The accuracy of Appellant's

| ocation of the point of collision was corroborated by the Master.
This rate of approach to the scene of the accident indicates that
Appel l ant' s negligence contributed to the collision although the
anchor was |let go before the inpact occurred. It is obvious from

t he speed nade good that the full and one-half ahead engi ne speeds
had consi derable effect on the forward notion of the ship after the
engi nes were stopped at 0356. This also tends to support the
finding that the LI BERTY' s progress over the ground was stopped but
not for so long that she was drifting downstreamat the rate of
three knots with the current.

Since the LYKES was navigated on a converging course with the
LI BERTY, this was a different factual situation than in The
STANDELLA, supra, cited by Appellant, where one vessel coul d not
have avoi ded the accident because the other one was continuously on
the wong side of the channel.

consequently, | cannot agree that the collision was due
conpletely to the negligent navigation of the LYKES. The
negl i gence on her part did not excuse Appellant fromhis duty to

conply with the rules of navigation. Yoshida Maru (C. C A 9,
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1927), 20 F. 2d 25.

CONCLUSI ON AND ORDER

For these reasons, it is ny conclusion that the charge of
negl i gence has been proved by substantial and probative evidence.
Nevert hel ess, due to the greater fault on the part of the LYKES,
the three nonths' suspension inposed by the order of the Exam ner
dated at New Ol eans, Louisiana, on 17 Septenber 1956, is hereby
REM TTED.

A. C. R chnond
VI CE ADM RAL, UNI TED STATES COAST GUARD
Conmandant

Dated at Washington, D. C, this 22nd day of Novenber, 1957.
***x* END OF DECI SION NO 989 **x*x
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