Appeal No. 988 - JOSEPH L. LEFRANC v. US - 7 November, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-825276-D2 and
all other Seanan Docunents
| ssued to: JOSEPH L. LeFRANC

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

988

JOSEPH L. LEFRANC

In the Matter of

Merchant Mariner's Docunent No. Z-825276-D2
and all other Seaman Docunents

| ssued to: JOSEPH L. LEFRANC
AND

Merchant Mariner's Docunent No. Z-399801-D1
and all other Seaman Documents

| ssued to: LEO F. DI NGVAN

These appeal s have been taken in accordance with Title 46
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United States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By separate orders dated 27 May 1957, and Exam ner of the
United States Coast Guard at New Ol eans, Loui siana, suspended
Appel | ant s’ seanen docunents upon finding himguilty of m sconduct.
The respective specifications allege that while serving as
firemen-watertenders on the Anerican S/T WLLIAM S. SM TH under
authority of the docunments above described, on or about 12 My
1957, Appellant failed to join said vessel in a foreign port.

At a hearing held in joinder, Appellants were given a full
expl anation of the nature of the proceedings, the rights to which
they were entitled and the possible results of the hearing. Both
Appel l ants entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer nade his opening statenent and
I ntroduced in evidence the testinony of several officers fromthe
shi p.

In defense, the Appellants offered in evidence their sworn
testinony. The gist of Appellants' conbined testinony is that they
| eft the ship between 1940 and 2130; they were not told to return
on board at any particular tinme; the Master said the ship would be
at the dock for 5 or 6 hours; the vessel was gone when appellants
went to the dock shortly before 2400. Al so submtted in evidence
was the provision of the agreenent between the union and the
st eanshi p conpanies that the sailing tinme would be posted. A union
representative testified in behalf of the Appellants.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellants' counsel were heard and the
parties were given an opportunity to submt proposed findi ngs and
conclusions. The Exam ner then announced the decision s in which
he concl uded that the charge and specification had been proved as
to each Appellant. Identical orders were entered suspending all
docunents, issued to Appellants, for a period of one nonth on six
nont hs' probati on.

The deci sions were served on 27 May 1957. Notices of appeal
were filed on 28 May and a single brief was submtted on behal f of
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both Appellants on 24 July 1957.

FI NDI NGS OF FACT

On 11 and 12 May 1957, Appellants were in the service of the
American S/T WLLIAMS. SM TH and serving as firenen-watertenders
under the authority of their respective Merchant Mariner's
Docunents Nos. Z-825276-D2 and Z-399801-D1.

On the evening of 11 May 1957, the vessel arrived at
Mar acai bo, Venezuel a, and anchored while waiting for a docking
pilot. the Master gave both Appellants special perm ssion to do
ashore on | eave in the launch which brought the pilot to the ship.
Before Appellants |eft the ship at approxinmately 1845, the Master
told both of themthat the vessel would depart fromthe dock at
2300 that night. The Appellants went ashore in the |aunch and the
ship proceeded to a pier where she renmained until getting underway
at 0002 on 12 Mny.

No sailing board had been posted while the ship was anchored

or secured at the dock. A provision of a current agreenent between
the union and the steanshi p conpani es specified that "the sailing
tinme shall be posted at the gangway on arrival when the vessel is
scheduled to stay in port 12 hours or less." Since the Appellants
had not returned on board by the tine the ship left port, they were
flown back to the United States. The two Appellants and one ot her
seaman were | ogged by the Master as having failed to join the ship
at 0002 on 12 May 1957 at Maracai bo, Venezuel a.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Counsel states that the Examner failed to give proper
wei ght to the contract of enploynent requiring the sailing tine to
be posted upon arriving in port. This provision of the contractual
agreenent was a condition of enploynent. Hence, the failure to
post the sailing tinme upon anchoring excused the Appellants for
m ssing the vessel and the case should be di sm ssed.

APPEARANCE: George Sm ||, Esquire, of New Ol eans, Loui siana,
of Counsel.
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OPI NI ON

| do not agree with Appellants' contention that they were
justified in termnating their enploynent on the ship as a result
of the failure to post the sailing tine.

Assum ng that the requirenent to post the sailing board
applied at the tinme Appellants went ashore while the ship was at
anchor, it is ny opinion that, in the absence of a sailing board,
it is pertinent to determ ne what verbal notice Appellants were
given as to the sailing tinme. This is so because the Appellant had
obligated thensel ves to serve as firenen-watertenders for the
entire foreign voyage when they signed the Shipping Articles. In

Rees v. United States (C.C A 4, 1938), 95 F2d 784, the court
stated that "when articles are signed by a crew for a voyage .

a contract is made, binding both owner and seaman . . . and shoul d
be lived up to scrupulously.” The Shipping Articles constitute

I ndi vi dual contracts between the owners of the vessels and the

crew. Peninsular and Gccidental S. S. Co. v. NL.RB. (CC A5,
1938) 98 F2d 411. After the voyage commences, the Master of the

ship is in charge and his words nust be followed. Rees v. United
States, supra.

The Master testified, at the hearing, that he told both seanen
that the departure tinme would be 2300 on 11 May. This was
corroborated by the testinony of the Chief Engineer (R 26) and
accepted by the Exam ner. The Appellants' testinony, that they
were not told to return on board at any particular tine or that the
Master said the ship would be at the dock for 5 or 6 hours, affords
no adequate basis for rejecting the corroborated testinony of the
Master on this point. 1In addition to the fact that the Exam ner,
who saw and heard the w tnesses, accepted the very definite
testinony of the Master, there is considerable doubt as to the
accuracy of Appellant's testinony concerning this factor because of
their equally confused testinony as to when they left the ship (one
said 1940, the other said at 2130) and their poor estimte that
they returned to the dock before 2400. As to the latter, the
accepted testinony of the Master was that the ship got underway at
0002 on 12 May. This was corroborated by the Second Mate (R 23) as
well as the O ficial Logbook entry which was signed by the Master
and witnesses by the Chief Mate (R 57).
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Both of the Appellants has actual notice that the schedul ed
departure tinme was nore than an hour earlier than when the ship
actually got underway. They were infornmed of this by the Master.
Consequently, it is ny opinion that they were guilty of m sconduct
when they failed in their duty to serve as provided for in the
Shipping Articles - their individual agreenents with the Master as
agent of the shipowner. Even if the sailing board should have been
posted before Appellants went ashore, they were bound by the
Master's words as to when the ship would | eave.

Despite the unconvincing nature of Appellants' vague and
indefinite testinony as to when they were required to return on
board, it m ght be useful to coment on the matter of seanen going
ashore on leave. It is nmy opinion that the burden is placed upon
t he i ndividual seaman to take positive action, before going ashore,
to find out fromthe proper authority when the ship is scheduled to
sail or when the ship is scheduled to sail or when he is supposed
to return on board for sone other reason.

In addition to the above, it does not seemthat the provision
to post the sailing tinme "on arrival" had any application in this
case. The Appellants had special perm ssion to go ashore before
the time when regular shore | eave commenced. The ship was at
anchor and a docking pilot had cone on board just before Appellants
| eft. The Master testified that his interpretation of the word
"arrival," as used in the agreenent, was when the engi nes had been
secured. This was not the case here since the ship was ready to
get underway to the dock. The fact that the sailing tine was not
posted after the vessel was at the dock had no bearing on
Appel | ants' conduct because they woul d not have seen it. Hence,
this woul d not have acconplished the purpose of this provision
whi ch was, as stated by Appellants’' w tness, a union
representative, to avoid m sunderstandi ngs of verbal statenents
concerning the sailing tine.

The orders of the Exam ner will be sustained since the
Appel l ants were not justified in failing to join their ship.

ORDERS

The orders of the Exam ner dated at New Ol eans, Loui siana, on
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27 May 1957, are AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmmandant

Dat ed at Washington, D. C., this 7th day of Novenber, 1957.
***x* END OF DECI SION NO 988 **x*x*
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