Appeal No. 987 - OSCAR E. BERGGREN v. US - 1 November, 1957.

In the Matter of License No. 211145
| ssued to: OSCAR E. BERGGREN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

987
OSCAR E. BERGGREN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 February 1957, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Appellant's
seaman docunents upon finding himaguilty of negligence. The
specification alleges that while serving as Master on board the
American SS WARRI OR under authority of the docunent above
descri bed, on or about 23 January 1957, Appellant contributed to
the grounding of his vessel by failing to utilize all neans at his
command to establish her position.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and
speci fications.

The I nvestigating Oficer nmade his opening statenent and
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I ntroduced in evidence the testinony of Second Mate Steiner, two
charts showing the |ocation of the collision and certified copies
of entries in the rough | ogbook and bell book of the WARRI OR

I n defense, Appellant offered in evidence his sworn testinony.
Appel | ant stated that he was on the bridge keeping a | ookout for
traffic prior to the grounding while the Second Mate took bearings
and plotted themon the chart; Appellant |ooked at the plotted
positions but he did not attenpt to verify their accuracy or to
personal ly check the characteristics of the |lights whose bearings
the Second Mate was plotting. Appellant admtted that he had
relied too much on the Second Mate due to his extensive experience.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant were heard and both parties
were given an opportunity to submt proposed findings and
concl usions. The Exam ner then announced the decision in which he
concl uded that the charge and specification had been proved. An
order was entered suspending all docunents, issued to Appellant,
for a period of one nonth outright and two nonths on twel ve nonths
probati on.

The decision was served on 5 February 1957. Appeal was tinely
filed on 14 February 1957 and no additional matter has been
received in support of this appeal.

FI NDI NGS OF FACT

On 23 January 1957, Appellant was serving as Master on board
the American SS WARRI OR and acting under authority of his License
No. 211145 when the ship ran aground in the shoals of Dry Tortugas
at 0643 while enroute from Habana, Cuba to Tanpa, Florida, via the
Straits of Florida and the Gulf of Mexico.

The WARRIOR, a nodified G2 type vessel, got under way from
Habana on 23 January with a draft of 23 feet, 3 inches forward and
24 feet aft. At 0042, she took her departure on course 345 degrees
per gyro conpass with Morro Castle Light abeam There was a
negligible gyro error. Speed was set at 15.5 knots and renai ned
unchanged until the ship was aground. Appellant expected to nake
good a course of 348 degrees true allowing 3 degrees for the
easterly set of the GQulf Stream This course would carry the ship
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al ong a track passing 6 mles west of Rebecca Shoal Light and

t hrough the approximately 10 m |l e w de passage between Rebecca
Shoal and Dry Tortugas. The distance from Habana to this passage
I s about 87 m |l es.

Shortly after departure at 0042, Appellant |eft the bridge
with orders for the watch officer to call Appellant when Dry
Tortugas Light (visibility listed on Chart No. 1113:18 mles) or
other lights were sighted. There was no radar on board. The ship
was equi pped with a radio direction finder and fathoneter in good
wor ki ng condition but neither was used prior to the casualty.

The Second Mate had the 0400 to 0800 watch. AT 0530, he
sighted a light bearing 020 degrees true which he identified as
Cosgrove Shoal Light (FI. ev. 5 sec.) but was actually Rebecca
Shoal Light (Gp. FI. (3) ev. 15 sec.). Cosgrove Shoal Light is
about 20 mles east of Rebecca Shoal Light. Approximtely
equi di stant between these two lights and farther south is
Twent y- Ei ght Foot Shoal Lighted Bell Buoy (1 k. Fl.). The Second
Mat e cal |l ed Appellant at 0530 and reported that a bearing had been
obt ai ned on Cosgrove Shoal Light. Appellant asked the Second Mate
I f he had checked the characteristics of the |ight and received an
affirmati ve answer. Appellant then agreed with the Second Mate's
reconmendation to change course to the left. At approxi mately
0535, course was changed to 295 degrees gyro just before Appellant
arrived on the bridge.

At 0538, Appellant was on the bridge when the Second Mate
reported that the |light sighted at 0530 was Twenty-Ei ght Foot Shoal
Li ghted Bell Buoy rather than Cosgrove Shoal Light. Based on this
I nformation, Appellant ordered a change of course to 345 degrees
gyro. Course was then tenporarily altered to 360 to pass a tanker.

Appel l ant renmained in the pilothouse while the Second Mate
obt ai ned bearings fromthe flying bridge and plotted themon the
chart. It was cloudy and the horizon was hazy. At 0558, the Second
Mate plotted cross-bearings taken on the |ight thought to be
Twent y- Ei ght Foot Shoal Buoy (actually Rebecca Shoal Light) and Dry
Tortugas Light. The latter was visible and correctly identified by
t he Second Mate; but the assuned position of the ship, determ ned
fromthe cross-bearings, was 28 mles fromDry Tortugas which is
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| isted on Chart No. 1113 as having a visibility of 18 mles.
Appel | ant ordered a course change to 335 degrees after | ooking at
the 0558 plotted position and anot her change to 330 degrees after
the Second Mate plotted bearings on the sane two lights at 0610.
Appel lant did not, at any tinme prior to the groundi ng, personally
check the characteristics of the Iights whose bearings were being
plotted by the Second Mate.

Subsequent at 0610, no additional bearings were plotted before
t he groundi ng which occurred at 0643 on a sand bottomat Dry
Tortugas about 7 mles west of the intended course line. It was
only then that Appellant and the Second Mate realized that Rebecca
Shoal Light had been successively identified as two other |ights.
The ship was backed free under her own power about 7 hours |ater
and proceeded to Tanpa. The danage was slight and there were no
injuries to personnel.

Appel | ant has been going to sea since 1910 with no prior
record. He obtained his first license in 1919. Both Appell ant and
t he Second Mate had consi derabl e experience in these waters.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the finding of negligence is not
supported by the evidence; the only fault attributable to Appell ant
was his reliance upon a Second Mate with a Master's |icense; even
assum ng Appel l ant was negligent, the order is excessive and shoul d
be nodified to an adnonition in view of Appellant's unbl em shed
record for 38 years.

OPI NI ON

The evi dence concl usively proves that Appellant was guilty of
negligence as a result of having placed conplete confidence in the
navi gati on of the Second Mate. Regardless of the extent of the
experience of those under his command, the Master is ultimately
responsi ble for the safety of his ship and crew. Hence, a Mster
Is guilty of negligence if he does not take all reasonable
precautions to avoid dangers in navigation. Since vessels under
careful navigators do not run aground in the ordinary course of
events and no outside force naterially affected the novenent of the
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WARRIOR, it is ny opinion that Appellant was at fault for failing
to utilize the available neans to determ ne the position of his
vessel prior to the groundi ng.

Appel lant's primary fault was in standing a | ookout watch
while relying solely on the ability of the Second Mate to establish
the ship's position by plotting the bearings of lights in the
vicinity. This blind trust by Appellant extended even to the tine
after which the Second Mate adm tted that he had m stakenly
identified the light sighted at 0530 as Cosgrove Shoal Light. The
Second Mate revised his original report to conclude, at 0538, that
the light was Twenty-Ei ght Foot Shoal Buoy; but it was eventually
i dentified as Rebecca Shoal Light. The characteristics of these
three lights are so different that this second error woul d have
been di scovered in anple tine to avoid the grounding if Appellant
had visually checked the light characteristics after the initial
error of the Second Mate was made known to Appell ant.

Later on, Appellant nerely glanced at the charted positions
plotted by the Second Mate at 0558 and 0610. These cross-bearings
i ndi cated that the ship was 28 and 26 mles, at the respective
times, away fromDry Tortugas Light. At either of these tines, a
bri ef exam nation of the chart al one would have cast consi derable
doubt upon the accuracy of the position because the visibility of
Dry Tortugas Light is shown as 18 mles. 1In the prevailing haze,
this |ight would probably not have been sighted at distances of 28
and 26 m |l es.

It is further noted that no bearings were plotted after 0610
- nore than a half hour before the grounding. Such information
woul d al so have helped to alert Appellant to the dangerous
si tuati on.

In addition to the above, Appellant negligently failed to make
use of the fathoneter. This would have shown himthat the ship was
well within the 100-fathom curve at the tinme of the 0558 pl ot
rat her than approaching the 100-fathom curve as he was led to
bel i eve by the 0558 assuned position.

Still another factor to consider is the failure to nmake use of
a larger scale chart while approaching Dry Tortugas. Such a chart
was on board and its use would not only have decreased the
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possibility of errors by the Second Mate but al so woul d have
I ncreased the chances of Appellant discovering the Second Mate's
m st ake before it was too | ate.

Appellant's failure to take these reasonabl e precauti ons,
during the nore than an hour he was on the bridge before the

casualty, constituted negligence. |In The Thingvalla (C. C A 2,
1891), 48 Fed. 764, it was held that whether a navigator is
negl i gent nust be judged by the know edge he had, or ought to have
had, at the tinme. According to this criterion, Appellant was bound
to have taken advantage of the above neans of know ng that his ship
was headi ng i nto danger.

Concerning Appellant's contention that the order is excessive
in view of his prior clear record, the Exam ner specifically
commented on the latter fact before inposing the order of
suspension. Since the order is not considered to be unduly harsh
under the circunstances, it will not be nodified.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Ssiana, on
5 February 1957, is AFF| RVED.

A.C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 1st day of Novenber, 1957.
****x*  END OF DECI SION NO 987 *****
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