Appea No. 984 - FRED STOOF v. US - 9 September, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-19626 and all
ot her Licenses and Docunents
| ssued to: FRED STOOF

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

984
FRED STOOF

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

An Exam ner of the United States Coast CGuard at Portl and,
Oregon, revoked Appellant's seaman docunents upon finding him
guilty of msconduct. Six specifications allege, in substance,
that while serving as Boatswain on board the Anerican SS WLLAMETTE
TRADER under authority of the docunent above described, on or about
21 Septenber 1956, while said vessel was in the port of Portl and,
Oregon, Appellant assaulted and battered a Coast CGuard
| nvestigating O ficer after directing obscene gestures and renmarks
toward himand a Coast CGuard petty officer; Appellant resisted
arrest by, and engaged in fisticuffs with, |local police officers;
he wongfully damaged ship's property, to wt: a flashlight; and
Appel | ant created a di sturbance as a result of his intoxicated
condi ti on.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
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counsel of his own choice and he entered a plea of "not quilty" to
t he charge and each specification.

The I nvestigating Oficer nade his opening statenent. He then
I ntroduced in evidence the testinony of eight wi tnesses and a
si ngl e docunentary exhibit - a Public Health Service clinical
record.

I n defense, Appellant offered in evidence his sworn testinony
and several docunentary nedical exhibits. Appellant stated that he
took three or four phenobarbital pills at 0300 on 21 Septenber,
drank two bottles of bear after awakening later in the day, and has
no recollection of the matters referred to in the specifications.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunment and proposed findi ngs and
concl usi ons, the Exam ner announced his decision. He concluded
that the charge and si x specifications had been proved. The
Exam ner then entered the order revoking Appellant's Merchant
Mariner's Docunent No. Z-19626 and all other |icenses and docunents
| ssued to Appellant by the United States Coast Guard or its
predecessor authority.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 21 Septenber 1956, Appellant was serving as Boatswain on
board the Anmerican SS WLLAMETTE TRADER and acting under authority
of his Merchant Mariner's Docunent No. Z-19626 while the ship was
in the port of Portland, Oregon, preparing to pay off the crew
menbers for the two nonths' foreign voyage just conpl eted.
Appel | ant had perforned his duties in a nornmal and conpetent manner
during the entire voyage although he conpl ai ned of headaches and
inability to sleep. He had obtained a prescription of
phenobarbital at Pusan, Korea, to relieve this condition. (On 26
March 1956 during a prior voyage, Appellant had received a head
whi ch caused headaches and di zzi ness.)

On the afternoon of 21 Septenber 1956, petty officer
Rodri guez, USCG was on board the ship performng his duties as
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assistant to the U S. Shipping Comm ssi oner when Appel |l ant
approached Rodriguez and directed obscene | anguage toward him
acconpani ed by a gesture of the sane nature, after ascertaining

t hat Rodri guez was associated with the office of the Shipping

Comm ssioner. Appellant staggered slightly and he was in an

I ntoxi cated condition. A short tine after this, Appellant broke a
flashlight by banging it against a chair near Rodriguez after

t hreateni ng him

As a result of this conduct by Appellant, a Coast CGuard
| nvestigating O ficer was called to the ship to investigate
Appel | ant' s behavi or. Lieutenant Commander Mason, USCG boar ded
the ship inreply to this call and attenpt to question Appell ant
regarding his actions. As soon as Lieutenant Conmander Mason had
identified hinself and his purpose to Appellant, he becane
bel li gerent and addressed obscene | anguage toward Lieut enant
Commander Mason in a very |loud voice while nmaking a gesture with
his fingers. Appellant's attitude continued to be so belligerent
t hat Li eutenant Commander Mason requested one of the ship's
officers to call the police. The word "police" seened to infuriate
Appel l ant. He struck Lieutenant Conmander Mason a bl ow which
knocked hi magainst the |adder |eading to the next deck. The Ni ght
Mat e stepped between the two nen and Appell ant was restrai ned by
menbers of the crew. Appellant was unsteady on his feet during the
course of this accident as well as later.

Shortly thereafter, two | ocal policenen arrived. Wile the
situation was being explained to them Appellant attenpted to
stri ke Lieutenant Commander Mason but the bl ow grazed the sl eeve of
his coat as he raised his armfor protection. Appellant then
resisted arrest by fighting with the policenen when they attenpted
to take himoff the ship. Appellant knocked one of the officers to
t he deck during the scuffle. Police reinforcenents were call ed.
The efforts of four policenen were required to handcuff Appell ant
before he was escorted to the police station. Appellant was
charged with being drunk and disorderly, disturbing the peace and
resisting arrest. Appellant was found guilty after trial in the
magi strate's court and inposition of sentence was suspended
i ndefinitely.

Appel lant's prior record consists of a probationary suspension
in 1943 for fraudul ent procurenent of a seaman's docunent; a six
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nont hs' suspension in 1949 for assaulting the Master of a vessel;
and outright and probationary suspensions in 1953 for desertion.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the Portland court found him
guilty of creating a disturbance in order to prevent Appellant from
charging the officers with false arrest. It is inconceivable to
Appel l ant that his docunent should be revoked when the court did
not inpose any penalty. Appellant was under the influence of
phenobar bital prescribed by a physician at Pusan, Korea, and does
not renenber what happened. The hearing record proves that
Appel | ant did not destroy any governnment property. It is requested
t hat Senator Magnuson be contacted concerni ng Appellant's character
and behavi or during the past four years.

APPEARANCE AT THE HEARI NG Knel and C. Tanner, Esquire, of
Portl and, Oregon, of Counsel.

OPI NI ON

Appel lant's primary ground for appeal seens to be the
contention that he was not at fault since he was not conscious of
what he was doing as a result of having taken three or four
phenobarbital pills. This nedication had been prescribed by a
physi ci an at Pusan, Korea, to give Appellant relief fromsevere
headaches caused by the head injury he received on 26 March 1956.
At the hearing, counsel for Appellant tried to create the
| npression that Appellant was nentally deranged and i nsane on the
date in question due to a disorder of his nervous system caused by
t he head injury.

The latter theory is not supported by the docunentary exhibits
I n evidence which indicate that, although the headaches m ght be
partially due to the head injury, Appellant was suffering from
nervousness and enotional instability rather than from any nental
di sorder or disease caused by the head injury. This conclusion was
based on various tests given to Appellant at the Seattle
Neur ol ogical Institute and different Public Health Service
Hospitals. The exhibits show that Appellant's fitness for sea duty
I S questionable only because of frequently recurring severe
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headaches and di zzy spells. Neither the exhibits nor other
evidence in any way support the claimthat Appellant's conduct was
due to insanity resulting fromthe head injury.

Appel l ant' s contention that the phenobarbital induced a state
of loss of nmenory is tantanmount to claimng that this drug brought
about a condition of tenporary insanity. Insanity produced by

drugs adm nistered as nedicine is a conplete defense. 16 Corpus

Juris, Crimnal Law, section 88. But Appellant had been taking
the pills for sone tinme wthout such results; he had perforned his
duties as Boatswain in a conpetent manner; and the record is void
of any nedi cal evidence that phenobarbital, properly adm nistered,
soneti mes causes such a condition. On the other hand, all except
one of the Investigating O ficer's eight wtnesses gave testinony
t hat Appel | ant appeared to be drunk or intoxicated; and Appel |l ant
admtted that he had been drinking beer earlier in the day.

Hence, the great weight of the evidence indicates that Appellant's
behavi or was the result of his voluntarily intoxication. Were no
specific intent is required by statute, "voluntary intoxication

af fords no excuse, justification, or extenuation of a crine

commtted under its influence.” Hopt V. People (1881), 104
U S.631. No specific intent is a prerequisite to the proof of
t hese specifications.

It al so seens pertinent to note in this case that the fact
that |iquor has a greater effect because of an accidental injury to
a person's head does not nake any difference in the degree of
responsibility for his conduct; and the responsibility is the sane
even though an intoxicated person does not know what he is doing.

16 Corpus Juris, Crimnal Law, section 81. The Exam ner

rejected Appellant's testinony that he had no recoll ection of what
he was doing. This belief has sone support fromthe fact that
Appel lant's violent actions were directed only toward Coast CGuard
personnel and police officers. |In either case, Appellant was
equal |y responsi ble for his conduct toward these persons when they
were engaged in the performance of their official duties. The
above findings of fact clearly indicate the seriousness of these
of f enses.

The fact that the Portland court suspended the inposition of
sentence agai nst Appel |l ant does not affect the severity of the
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order resulting fromthis proceeding. One of the purposes of such
hearings is to maintain discipline on board United States nerchant
vessels. Appellant's conduct was a gross breach of discipline and
I ncl uded repeated abuses of duly constituted authority.
Consequently, the order of revocation is justified regardl ess of
how favorabl e an i npression of Appellant's character m ght have
been gat hered by ot her persons observing Appellant at other tines.

The one point raised on appeal which nerits favorable
consideration is the contention that the specification alleging
damage to a ship's flashlight was not proved. There is nothing in
t he evidence to indicate who owned the flashlight. Hence, the
finding that this was a "ship's flashlight" is reversed and the
specification is dism ssed.

The order of revocation is anply supported by the renaining
five specifications.

ORDER

The order of the Exam ner rendered at Portland, Oregon, is
AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Acting Commandant

Dated at Washington, D.C., this 9th day of Septenber, 1957.

*xx**x  END OF DECI SI ON NO. 984 **=**~*
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