Appeal No. 975 - JAMES MONROE GANDY v. US - 15 July, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-197706-D2 and
all other Licenses and Docunents
| ssued to: JAVES MONRCE GANDY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

975
JAVES MONRCE GANDY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 20 Decenber 1956, at New Ol eans, Louisiana, an
Exam ner of the United States Coast Guard revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The two
specifications allege in substance that while in the service of the
American SS ULUA as an abl e seaman and acting under authority of
t he docunent above descri bed, on or about 8 Cctober 1954, while
said vessel was in a foreign port, Appellant wongfully had
marijuana in his possession; and, on or about 9 October 1954,

Appel lant failed to join his ship at Bal boa, Canal Zone.

The hearing was conducted at Mbile, Al abama. Appellant was
given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
hearing - revocation of his docunents or dismssal of the charge
and specifications. Appellant was represented by counsel of his
own choice and he entered a plea of "not guilty" to the charge and
each specification.
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The I nvestigating Oficer and Appellant's counsel nmade their
openi ng statenents. The Investigating Oficer then introduced in
evi dence several docunentary exhibits including a consul ar report
encl osing a record of Appellant's conviction before the Second
Court of the Circuit of Chiriqui, Republic of Panama for possession
of marijuana on 8 October 1954, and affirmance of this conviction
by the appellate court.

I n defense, Appellant offered in evidence his sworn testinony
on 3 August 1956. Appellant stated that he was not convicted in
Panama; he did not understand the proceedi ngs which were conducted
I n the Spanish | anguage; the proceedi ngs were not fully translated
for Appellant by the interpreter; and Appellant was not properly
represented by the |lawer he hired in Panana.

As a result of this testinony, the Exam ner suggested that the
depositions of Appellant's |lawer and interpreter in Panama be
obtai ned by interrogatories and cross-interrogatories. The hearing
was adj ourned on 3 August 1956 for this purpose. On 30 Novenber
1956, the hearing was reconvened to consider the two depositions
whi ch had been obtained. At this point, counsel wthdrew his
appearance on behalf of Appellant since the |latter was not present
and he had failed to keep in touch with his |awer as prom sed.
The two depositions were introduced in evidence by the
| nvestigating Oficer. They indicated that Appellant's rights had
been fully protected by his |awer at the trial in Panama and an
i nterpreter had translated the proceedings into English for

Appel | ant.

The hearing was concl uded on 30 Novenber 1956 except for the
rendering of the Exam ner's decision dated 20 Decenber 1956. The
Exam ner concl uded that the charge and two specifications had been
proved. He then entered the order revoking Appellant's Merchant
Mariner's Docunent No. Z-197706-D2 and all other |icenses and
docunents issued to Appellant by the United States Coast CGuard or
its predecessor authority. Appellant was not served with the
decision until 27 February 1957.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng
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FI NDI NGS OF FACT

On 8 and 9 Cctober 1954, Appellant was in the service of the
Anmerican SS ULUA as an abl e seaman and acting under authority of
his Merchant Mariner's Docunent No. Z-197706-D2. On 8 Cctober, the
ship was at Puerto Arnuelles, Panana. On 9 Cctober, the ship
departed from Bal boa, Canal Zone.

On , Cctober 1954, Appellant was arrested on the Custom Wharf
at Puerto Arnuell es on suspicion of possession of nmarijuana. Wile
Appel | ant was being taken to the Custonmhouse, he surreptitiously
attenpted to drop a small white bundle into a nearby trash can.
This act was witnessed by three persons who later testified at
Appellant's trial. The bundle fell near the trash can and was
found to contain 22 marijuana cigarettes. The white w appi ng was
a handkerchi ef bearing Appellant's initials. Appellant admtted
ownershi p of the handkerchi ef but deni ed having any know edge
concerning the marijuana cigarettes. Appellant was detained to
await trial and, consequently, failed to join his ship on 9 Cctober
1954 at Bal boa, Canal Zone.

On 27 May 1955, Appellant was convicted before the Second
Court of the Circuit of Chiriqui, Republic of Panama, for unlaw ul
possession of marijuana on 8 Cctober 1954. Appell ant was
represented by a | awer of his own choice and the proceedi ngs
conducted in Spanish were translate into English by an interpreter.
Appel | ant was sentenced to the m ni num penalty of six nonths’
| mprisonnment but was rel eased i medi ately since he had served the
sentence by detention fromthe date of 8 Cctober. At the sane
trial, another person was convicted and two persons were acquitted
in connection with the seizure of the 22 marijuana cigarettes. The
court found the other person convicted had sold the cigarettes to
Appellant. On appeal to the Second Superior Court of Justice of
the First Judicial D strict of Panama, the decision of the |ower
court was affirmed on 9 August 1955.

On 1 Decenber 1955, a hearing was held at Long Beach,
California, wherein Appellant was charged with absence fromhis
vessel, the ULUA, on 29 Septenber 1954, and failure to performhis
duties on the sane date. At the Long Beach hearing, Appellant was
not charged with the narcotics of fense now under consi deration
because a record of Appellant's conviction by the Pananmani an court
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had not been obtained at that tine. Neverthel ess, the Exam ner
made a finding that Appellant had been rel eased in Panama w t hout
trial on the narcotics charge and that the case had been di sm ssed
due to | ack of evidence against Appellant. By order dated 6
Decenber 1955, Appellant was adnoni shed at Long Beach for the two
of fenses on 29 Septenber. These were the only specifications wth
whi ch he had been served in connection with that hearing.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel |l ant contends that:

1. Appellant was deprived of putting in his defense because
he was not given due notice of the date of the hearing.
Appel | ant was released fromjail in Panama due to the | ack of
sufficient evidence to sentence him

2. Appellant was tried twice for the sane narcotics of fense
since he was found not guilty of this offense by an Exam ner
at Long Beach in Decenber 1955.

3. Appellant was charged with the sanme offense again in June
1956 but the Investigating Oficer told Appellant to remain on
his ship. He did not hear fromthe Coast Guard again until
served with the decision in February 1957.

4. If this appeal is denied, it is respectfully requested
t hat consideration be given to the 7 nonths' period during
whi ch Appellant was wongfully jailed awaiting trial in
Panana.

OPI NI ON

The record does not support Appellant's claimthat he was
deprived of submtting his defense to the narcotics charge.
Appel l ant testified about this incident on 3 August 1956 and he had
the opportunity to introduce additional evidence on this date. The
next hearing date was 30 Novenber 1956 when Appellant failed to
appear in person and his counsel w thdrew because of Appellant's
failure to keep in touch with his counsel. Hence, this subsequent
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| ack of representation at the hearing was Appellant's fault since
he had due notice of the hearing through his |awer. In any event,
Appel | ant was not prejudiced by his absence after his | awer

wi t hdrew because the only additional evidence received was the two
depositions which the Investigating Oficer offered in rebuttal of
Appel lant's testinony. The latter testinony given on 3 August 1956
belies Appellant's inplication that he knew not hi ng about the
heari ng proceedi ngs between June 1956 and February 1957 when he was
served with the decision on which this appeal is based.

The Long Beach Exami ner's decision is the evidence on which
t he above findings, concerning the hearing at Long Beach in
Decenber 1955, are based. This shows concl usively that Appellant
was not charged with this narcotics offense at that hearing. The
Long Beach Exami ner's finding about the narcotics incident in
Panama was conpletely unwarranted since this issue was not properly
before him Hence, the present action with respect to the
possession of marijuana on 8 Cctober 1954 is proper because
Appel | ant had not been charged previously with this offense in this
type of proceeding. Appellant's prior crimnal conviction in Panam
for this offense has no bearing on the action taken in these
remedi al proceedings to protect life and property on United States
mer chant ships. Consequently, Appellant's seven nonths’
| mprisonnment in Panama will not be taken into consideration in this
deci si on.

The record of Appellant's conviction in the Panamani an court
constitutes substantial evidence in support of the specification
al l eging wongful possession of marijuana on 8 Cctober 1954. See
Commandant's Appeal No. 773 and Appeal No. 916 concer ni ng

foreign judicial records. The copies of the court records received
i n evidence have been certified as true by the | awful custodi an and
this certification has been authenticated by a consul ar officer of

the United States, resident in the foreign country, as required by

28 U.S.C. 1741.

It is the regulatory policy of the Coast Guard to revoke the
docunents of a seaman who has been found guilty, in these
proceedi ngs, of a narcotics offense (46 CFR 137.03-1).

ORDER
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The order of the Exam ner dated at New Ol eans, Loui siana, on
20 Decenber 1956, is AFFI RVED.

J. A Hrshfield
Rear Admral United States Coast Guard
Acting Comrandant

Dat ed at Washington, D. C., this 15 day of Jul, 1957.
***x%x  END OF DECI SION NO 975 ****x*
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