Appeal No. 972 - GERALD W. OHIGGINSv. US - 2 July, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-199312-D2 and
all other Licenses, Certificates and Documents
| ssued to: GERALD W O H GE NS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

972
GERALD W O H G343 NS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Tittle 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 14 Novenber 1956, an Exam ner of the United
States Coast CGuard at Seattle, Washi ngton, suspended Merchant
Mariner's Docunment No. Z-199312-D2 issued to Appellant upon finding
himguilty of m sconduct. Ni ne specifications allege in substance
that while serving under authority of the docunent above descri bed,
on vari ous dates between 28 Novenber 1954 and 20 Septenber 1956,
Appel | ant created a di sturbance on board ship, he assaulted a
menber of the ship's crew, Appellant failed to participate in a
fire and boat drill on board ship, and he failed to performhis
assigned duties on six different dates.

At the hearing on 8 Novenber 1956, Appellant was intoxicated
and the Exam ner continued the hearing until 1000 on 13 Novenber
1956. Neither the Exam ner nor the Investigating Oficer was
contacted by Appellant between 8 and 14 Novenber. The Exam ner
noted this fact on 14 Novenber and conducted the hearing in
absentia on this date when Appellant still had not been heard from
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At the tine of original service, Appellant had been given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appell ant
was not present or represented by counsel on 14 Novenber. The
Exam ner entered pleas of "not guilty" to the charge and

speci fications on behal f of Appellant.

The I nvestigating Oficer nmade his opening statenent and
I ntroduced in evidence extracts from Shi pping Articles and
certified copies of |ogbook entries pertaining to the
speci ficati ons.

At the end of the hearing on 14 Novenber, the Exam ner
concl uded that the charge and nine specifications had been proved.
He then entered the order suspendi ng Appellant's Merchant Mariner's
Docunment No. Z-199312-D2, and all other licenses, certificates and
docunents issued to Appellant by the United States Coast CGuard or
Its predecessor authority, for a period of nine nonths outright and
six nonths on probation until twelve nonths after the term nation
of the outright suspension.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 29 and 30 Novenber 1954, Appellant was serving as a deck
mai nt enancenman on board the American SS Al MEE LYKES and acti ng
under authority of his Merchant Mariner's Docunent No. Z-199312-D2
while the ship was in the port of Rotterdam Netherl ands.

On 29 Novenber 1954, Appellant was absent from his assigned
duties for the entire day w thout perm ssion.

About 1815 on 30 Novenber 1954, Appellant created a
di sturbance by starting an argunent and fight with the ship's
Second El ectrician. Appellant held the electrician on deck and
choked him Since the Boatswain was unabl e to di sengage
Appel l ant's hands fromthe electrician's throat, the Boatswain
pushed Appel |l ant over the electrician's head. Appellant attenpted
to keep his hold on the electrician rather than to use his hands to
break his fall on deck. Consequently, Appellant was knocked
unconsci ous and sustained two deep scal p wounds when his head
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struck sonme fitting on the deck. Appellant was hospitalized and
permanently renoved fromthe ship.

From 18 to 21 July 1955, inclusive, Appellant was serving as
an abl e seaman on board the Anmerican SS EMPI RE STATE and acti ng
under the authority of the above docunent. The ship was at
Yokohama, Japan, on 18 July and at Kobe, Japan, on 21 July.

On 18 July 1955, Appellant failed to report on board to
perform his assigned duties.

On the norning of 21 July 1955, Appellant failed to turn to
and secure the vessel for sea prior to getting underway. On this
date, Appellant also failed to stand his 1200 to 1600 watch.

On a voyage including the dates of 16 August and 19 Septenber
1956, Appellant was serving as an abl e seaman on board the Anerican
SS CH AN TRADER and acting under the authority of the above
docunent. On 16 August, the ship was in the port of Portl and,

Oregon, and, on 19 Septenber, she was at Pusan, Korea.

At 1030 on 16 August 1956, Appellant failed to participate in
a fire and boat drill which was conducted on the ship. During the
remai nder of the day, Appellant failed to turn to and performhis
assi gned duti es.

On 19 Septenber 1956, Appellant failed to perform his assigned
duti es al though he was on board the ship.

On sone of the above dates, Appellant was in a condition of
| nt oxi cati on.

Appel lant's prior record consists of an adnonition and
probationary suspension in 1944 as well as probationary suspension
in 1951 for desertion, refusal to obey an order of the ship's
Master, the use of abusive | anguage to a superior officer and
inability to performhis duties due to intoxication.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Exam ner. Appellant contends that the Exam ner erred in hol ding
the hearing without informng Appellant on the date and tinme of the
hearing. It is also urged that there is not sufficient or

conpet ent evidence to support the findings with respect to nost of
t he specifications and appel |l ant possesses evidence which refutes
the all egations contained in such specifications.

APPEARANCE ON APPEAL: Joseph S. Kane, Esquire, of Seattl e,
Washi ngt on, of Counsel.

OPI NI ON

It is ny opinion that it was not error for the Exam ner to
conduct the hearing in absentia on 14 Novenber 1956. Title 46 CFR
137.09-5(f) states that the hearing shall proceed in any case when
t he person charged fails to appear after having been duly served
with notice of the hearing. Hence, the issue is whether Appell ant
had received appropriate notice by which he was required to attend
the hearing at a |ater date than 8 Novenber 1956.

The record shows that, on 8 Novenber, the Exam ner advi sed
Appel lant three tines as to the date when the hearing woul d be
reconvened and the hearing proceed whet her Appell ant was present or
not (R 8, 10, 11). Presumably, this was adequate notice to
Appel | ant since he should have been able to renenber the date of 13
Novenber in view of the fact that he was able to renenber to be
present at the hearing on 8 Novenber despite his intoxicated
condition. But if Appellant's contention on appeal is intended to
mean that he was to intoxicated on 8 Novenber to renenber having
been told that the hearing was continued until 13 Novenber, the
answer seens to be that Appellant was given "due notice" within the
nmeani ng applied to these words by the Suprene Court.

In the case of Elgin, Joliet and Eastern Railway Co. v.

Burley et al. (1946), 327 U. S. 661, it was stated that due notice
of hearings required at | east know edge, on the part of the party,
of the pendency of the proceedi ngs of know edge of such facts as
woul d be sufficient to put himon notice of their pendency.
Appel | ant herein knew or shoul d have know that the hearing was
still pending because it had not been conpleted on 8 Novenber, as
schedul ed, due to his voluntary intoxication. Thereafter, the
burden was on Appellant to take affirmative steps to determ ne the
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status of the pending case by contacting the Exam ner, the

| nvestigating Oficer or other Coast CGuard official Seattle.
(Probably any attenpt to get in touch with Appellant woul d not have
been successful because his hone address is given as New York
City.) |If this had been done, the status of Appellant's case would
have been revealed to himinmedi ately either through the
recol l ection of the person contacted or, if necessary, a
transcription of the record of the public hearing conducted on 8
Novenber .

Undoubtedly, it would have been preferable for the Examner to
have gi ven Appellant witten notice of the continuance until 13
Novenber. Nevertheless, it is too |late for Appellant to raise this
contention on appeal after having failed to take any action during
the six days between 8 and 14 Novenber, inclusive, after the
heari ng had been postponed through Appellant's fault. Appellant
was gi ven adequate opportunity to be present and submt evidence in
his defense but he failed to do so. Hence, the contention that the
Exam ner erred in conducting the hearing in absentia is w thout
nerit. The notice of hearing was in accordance wth 46 CFR
137.09-5(f), supra, and the Adm nistrative Procedure Act which
states that a person entitled to notice of hearing shall be "tinely
I nfornmed" of the tinme, place and nature thereof (5 U S.C. 1004(a).

The docunentary evi dence taken fromthe Shipping Articles and
O ficial Logbooks of the three vessels on which Appellant was
serving on the various dates in question constitutes conpetent,
substanti al evidence which is sufficient to make out a prinma facie
case in support of the allegations contained in the nine
specifications. The |ogbook entries were nmade in conpliance wth
the statutory requirenents contained in 46 U S. C. 702.

In the light of the foregoing discussion, it is apparent that
Appel l ant has forfeited his right to submt evidence which he
possess - the nature of which he does not specify.

| agree with the Exam ner's statenent that Appellant's
| rresponsi bl e conduct not only causes hardshi ps for other nenbers
of the crews on ships where Appellant is enployed but that such
conduct coul d, under certain circunstances, render a vessel
unseawort hy. The order of suspension inposed was entirely
justified and it wll be sustained.
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ORDER

The order of the Exam ner dated at Seattle, Washington, on 14
Novenber 1956, is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast CGuard
Acting Comrandant

Dat ed at Washington, D. C., this 2nd day of July, 1957.
***x*x  END OF DECI SION NO 972 ****x*
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