Appeal No. 965 - HOWARD BATESv. US - 22 May, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-772003-D1 and
all other Licenses, Certificates and Documents
| ssued to: HOMRD BATES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

965
HOMRD BATES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239a-b (Public Law 500, 83d Congress, 68 Stat. 484) and
Title 46 Code of Federal Regul ations Sec. 137.11-1.

By order dated 3 Decenber 1956, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland, revoked the seanman
docunents of Appellant upon finding himguilty of the charge of
“conviction of a narcotic drug law violation." The specification
all eges, in substance, that, on or about 20 Novenber 1956,

Appel | ant was convicted by the United States District Court for the
District of Massachusetts, a court of record, for violation of the
narcotic drug laws of the United States.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the two possible results of the hearing - revocation of his
docunent or dism ssal of the charge and specification. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant voluntarily elected to waive that right and act
as his own counsel. He entered a plea of "not guilty" to the
charge and specification proffered against him
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The I nvestigating Oficer and Appell ant nade their opening
statenments. The Investigating Oficer then introduced in evidence
certified copies of the record of Appellant's conviction for
violation of 26 U S.C. 4744(a) and 26 U.S.C. 4755(b), both of which
statutes pertain to marijuana which is specifically included wthin
the definition of "narcotic drug" contained in 46 U S. C. 239a-b.

Appel l ant stated that the Custons officials found 7 or 8
marijuana cigarettes in appellant's | ocker on board ship.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent and proposed findi ngs and
concl usi ons, the Exam ner announced his decision and concl uded t hat
t he charge and specification had been proved. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No.
Z-772003-D1 and all other licenses, certificates and docunents
| ssued to Appellant by the United States Coast CGuard or its
predecessor authority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 20 Novenber 1956, Appellant appeared wth counsel and
entered a plea of "guilty" before the United States District Court
for the District of Massachusetts, a court of record, to the charge
of failure to pay taxes on marijuana in violation of 26 U S. C
4744(a) and 26 U S.C. 4755(b). Appellant was convicted and
sentences to be inprisoned for a period of 2 years. Execution of
sentence was suspended and Appell ant was placed on probation for a
period of 2 years.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the Exam ner |acked jurisdiction
because Appellant's conviction in the Federal court was inproper;
Appel | ant was not adequately advised of his rights at the hearing;
and the order of revocation is too severe.
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APPEARANCE ON APPEAL: Shel don A. Rubenstein, Esquire, of
Bal ti nore, Maryl and, of Counsel.

OPI NI ON

Thi s proceedi ng was conducted under 46 U.S.C. 239a-b (Public
Law 500, 83d Congress, 68 Stat. 484) rather than under R S. 4450,
as anended (46 U.S.C. 239). By provisions of the statute, proof of
t he charge of "conviction of a narcotic drug |law violation" is
based upon proof of such a conviction by a court of record; and an
order of revocation is the only order which an Exam ner may enter
after a seaman has been found guilty of the charge. Hence, the
concl usi ve docunentary proof of Appellant's conviction by the
United States District Court may not be collaterally attacked in
this proceedi ng and the Exam ner had no choice with respect to the
severity of the order.

As stated in Appeal No. 932, Appellant's recourse, wth
respect to the alleged inpropriety of his conviction in the Federal
court, was to make application to the court to be permtted to
withdraw his plea of guilty. So long as the conviction is
outstanding, there is no basis for questioning the Exam ner's
jurisdiction to conduct a hearing under 46 U S.C. 239a-b.

The record shows that Appellant was fully advised of his
rights at the hearing including his right to represented by
counsel. Appellant replied in the negative when the Exam ner asked
Appel lant if he wanted counsel. It does not appear that Appell ant
was deprived of any constitutional rights during the course of the
heari ng.

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 3
Decenber 1956, is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast CGuard
Act i ng Comrandant
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Dat ed at Washington, D. C, this 22nd day of My, 1957.
***x* END OF DECI SION NO 965 **x*x*
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