Appeal No. 963 - JOHN J. MULLELLY v. US- 8 May, 1957.

In the Matter of License No. 181429 and all other Licenses
| ssued to: JOHN J. MULLELLY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

963
JOHN J. MULLELLY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11. - 1.

By order dated 28 May 1956, an Exam ner of the United States
Coast Guard at New Ol eans, Louisiana, suspended License No. 181429
| ssued to Appellant upon finding himaguilty of negligence. The two
specifications allege, in substance, that while serving as Master
on board the American SS ALCOA POLARI S under authority of the
| i cense above described, on or about 5 March 1956, whil e navigating
on the M ssissippi River during conditions of fog and | ow
visibility, Appellant contributed to a collision between his vessel
and the pil ot boat UNDERWRI TER by permtting his vessel to be
operated at full maneuvering speed (First Specification); and by
failing to cause his vessel to be stopped upon hearing the fog
whi stl e of another vessel forward of the beam (Second
Speci fication).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Counsel for Appellant
objected to the specifications on the ground that they failed to
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charge an offense against the Master. The Investigating Oficer
declined to anend the specifications and Exam ner overrul ed
counsel 's objections. Appellant entered a plea of "not guilty" to
t he charge and each specification proffered against him

The I nvestigating Oficer nmade his opening statenment. He then
I ntroduced in evidence the testinony of the pilot and three crew
menbers of the POLARIS as well as that of the Master of the
UNDERWRI TER.

I n defense, Appellant offered in evidence his sworn testinony.
He stated that he did not know about the presence of another vessel
until he saw the masthead |ight of the UNDERWRI TER and heard her
fog signal less than a mnute prior to the collision. Appellant
al so testified that he knew the pilot intended to proceed at 60 RPM
because of the strong currents in the river.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his decision and concl uded that the charge
and two specifications had been proved. He then entered the order
suspendi ng Appellant's License No. 181429, and all other licenses
| ssued to Appellant by the United States Coast CGuard or its
predecessor authority, for a period of three nonths on probation
for twel ve nonths.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 5 March 1956, Appellant was serving as Master on board the
Anerican SS ALCOA PCOLARI S and acting under authority of his License
No. 181429 when his ship collided with the pilot boat UNDERWRI TER
in the Mssissippi River Delta. The collision occurred at a point
about 500 feet off the east bank of the M ssissippi River and
approximately .8 ml e above the junction of the main body of the
M ssi ssippi River with South Pass, Southwest Pass and Pass a
Loutre. The latter pass extends in an easterly direction fromthe
junction. Pilottown is approximtely the sane distance of .8 mle
above the scene of the casualty. The navigable portion of the
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river is approximtely one-half mle wide at the point of the
col l'i sion.

Thi s acci dent happened at 0044 in a |lowlying, patchy fog
which limted visibility on the surface to about one-half mle in
the imediate vicinity at the tine of the casualty. The
UNDERWRI TER struck the starboard bow of the POLARIS. There were no
injuries and the damage to the vessels was mnor in nature.

The POLARIS is a cargo vessel of 6,680 gross tons and 396 feet
in length. She was under articles for a foreign voyage while
upbound to New Ol eans via South Pass. Conpul sory pilot Charles B.
McChesney had boarded the ship near the sea buoy outside of South
Pass at 2249 on 4 March. Thereafter, he was conning the ship
continuously until the tinme of the collision.

The pil ot boat UNDERWRI TER i s an uni nspected vessel of 187
gross tons, 125 feet in length. She had departed fromthe dock at
Pilottown with the intention of passing the POLARI S and proceedi ng
down South Pass. At all pertinent tines,both vessels were soundi ng
fog signals and displaying the proper navigational |ights.

The visibility was variable as the POLARI S traversed South
Pass. At tines, the distance of visibility above the surface fog
was nore than three mles. A ds to navigation several mles away
coul d be seen continuously. Pilot MChesney conned the ship from
the pilot house and the wings of the bridge. A |ookout was posted
on the forecastle. The pilot's orders were relayed to the hel nsman
by the Third Mate on watch who al so operated the engine tel egraph,
sounded fog signals and kept the bridge bell book. Appellant was
on the bridge at all tinmes. He kept the radarscope in the
pi | ot house under observation nost of the tine for the purpose of
telling whether the pass was clear up ahead. Despite this close
attention to the radar, the i mage of the UNDERWRI TER was not seen
on the scope as the two vessels approached each other. The only
ot her person on the bridge of the ship was the hel nsnman.

The POLARI S proceeded with full maneuvering speed set at 60
RPM (10 knots), one-half speed at 40 RPM (7 knots) and sl ow speed
at 20 RPM (4 knots). The pass was entered at full maneuveri ng
speed. This was necessary because of a strong southerly current,
and cross-currents which are present at the entrance to the pass as
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wel | as when | eaving the pass at the junction wth the M ssissi ppi
River. For this reason, the pilot considered it essential to

mai ntain a good speed at both points regardl ess of weat her

condi tions; he had been doing this for thirty years. The danger in
| eavi ng South Pass at a sl ow speed was that the ship would be set
down to her starboard toward the bank in the direction of Pass a
Loutre. The effect of the cross-current prevails for a distance of
about one-half mle above the head of the passes.

Speed was occasionally reduced to one-half ahead because of
thick fog in the pass. Wen the POLARI S reached the head of South
Pass at 0037, the ship was proceeding at full maneuvering speed of
about 10 knots through the water against a 3 1/2 knot current
setting to the south and against the easterly cross-current into
Pass a Loutre. The course steered was 342 degrees true. As the
POLARI S was | eavi ng South Pass and proceedi ng up the M ssi ssi ppi
Ri ver, the pilot saw the masthead |ight of the UNDERWRI TER and
heard her fog signals when the pilot boat departed fromthe
Pil ott own dock which was nore than a mle and one-half away from
the POLARIS. The pilot was able to keep the masthead |ight of the
ot her vessel under only intermttent observation due to the
restricted visibility. Appellant was not infornmed about the
approachi ng vessel and he did not see her masthead |ight or hear
her fog signal until less than a mnute before the collision. The
two vessels were about one-half mle apart at 0042 when the pil ot
ordered a change of speed to one-half ahead (7 knots). The
mast head |ight of the UNDERWRI TER was t hen under constant
observation by the pilot and Third Mate. The |ight was bearing
approxi mately one point on the starboard bow of the POLARI S.
Shortly thereafter, the bearing had opened to about two points on
t he starboard bow. But when the side |lights of the UNDERWRI TER
becane visible, it appeared that she was heading toward the
POLARIS. The pilot ordered hard | eft rudder and stopped the
engi nes. Appellant imedi ately ordered the engines full astern
just at the tinme of inpact. After ascertaining that the
UNDERVWRI TER was afl oat and not seriously damaged, the POLARI S
anchored opposite Pilottown before proceeding to New Ol eans.

After getting underway, the UNDERWRI TER had headed across the
river for a short distance at full speed before com ng to course
170 degrees true, near the east bank of the river. Thereafter, she
changed speed to one-half and to sl ow ahead. The Master knew of
t he presence of the POLARI S near the east bank, he heard her
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signals and altered course to the right for a port to port passing.
When the hull of the POLARI S becane visible, it appeared that she
was swinging to her left so the Master of the UNDERWRI TER or dered
hard right rudder and stopped the engines. The collision occurred
shortly afterward.

Appel | ant has no prior record.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant states that the pilot had 30 years experience
as a bar pilot in these waters while Appellant has practically no
knowl edge concerning | ocal conditions such as shifting shoals and
currents. A pilot nust be "intimately famliar with the | ocal
waters”; this is "particularly true of the approaches to New
Ol eans through the treacherous and shifting channel of the

M ssi ssippi River" Kotch v. Board of River Port Pil ot

Comm ssioners (1947), 330 U S. 552, 557-8. "No vessel having a
speed of less than nine knots shall enter South Pass fromthe Gulf

[ of Mexico] when the stage of the M ssissippi R ver exceeds 15 feet
on the Carrollton Gage at New Orleans.” 33 CFR 207.200(d)(2). The
river was at high stage and this regul ation was applicable. The
sol e cause of the collision was due to the gross negligence of the
Master of the UNDERWRI TER in directing the course of his vessel

al ong the east bank of the river and then attenpting to cross the
bow of the POLARIS.

The courts have held repeatedly that a Master shoul d not
di spl ace a conpul sory pilot until it becones nmanifestly apparent
that the pilot is inconpetent. |In the present case there is no
suggestion that the pilot was inconpetent.

PO NT A

The specifications do not allege an offense by Appellant. The
proper charge in a case such as this is that the Master failed to
di spl ace the pilot when he was manifestly i nconpetent in matters of
judgenent related to the navigation of the vessel as distinguished
fromthe ship's nmanagenent which is the responsibility of the
Master at all tines.
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PO NT B

The individual specifications do not inpute an offense to
Appel lant. Neither the First Specification nor the findings of the
Exam ner inply that the ship proceeded at an excessive speed. The
Second Specification does not constitute an offense since the
position of the UNDERWRI TER was "ascertained,"” within the neaning
of Article 16, fromthe nonent she left the dock. |[In addition, the
rule to stop the engines, so far as the circunstances admt, did
not apply in this case because of the danger that the POLARI S would
have been swept down Pass a Loutre by the current. The decision
not to stop the engines was a reasonabl e exercise of discretionary
j udgenent by the pilot.

PO NT C

Nei t her Appellant nor the POLARIS were guilty of negligence in
connection wth this collision since the latter vessel could have
been stopped dead in the water within one-half the distance of
visibility when the UNDERWRI TER was seen | eaving the dock at
Pilottown. This is noderate speed in fog according to the
deci sions of the courts.

PO NT D

Appel | ant had no know edge, actual or inputed, sufficient to
require further action on his part. He was operating the radar in
t he pil othouse and did not have an opportunity to see or hear the
UNDERWRI TER until imrediately prior to the collision. The presence
of the UNDERWRI TER was not indicated on the radarscope because the
vessel was so close to the east bank of the river. Appellant acted
| mredi ately upon becom ng aware of the presence of the other
vessel .

CONCLUSI ON

Appellant's prior record shows that he is the finest type of
officer. |If there was any fault on the part of the POLARIS, it was
that of the pilot. His superior know edge of the |ocal conditions
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cannot be ignored since this factor is recognized repeatedly by the
courts. Hence, a Master is not fully responsible for every action

of his pilot although the Master nmust warn the pilot of dangers not
foreseen by himand relieve the pilot in cases of nanifest

| nconpet ence.

Appel | ant has no know edge that this matter was referred to
the Board of River Port Pilot Comm ssioners for the Port of New
Ol eans for possible action against the pilot; or that any effort
was nade to apply the nonetary sanctions of 33 U S. C. 158, 159
agai nst the Master of the UNDERWRI TER for violation of Article 16
(33 U S.C 192). This enphasizes the inequity of taking action
against the license of the innocent Appellant herein. It is
submtted that the Examner's decision is contrary to the [aw and
t he evi dence; the decision should be reversed and the sentence set
asi de.

APPEARANCE: Terriberry, Young, Rault and Carroll of New
Ol eans, Louisiana, by Edward S. Bagl ey, Esquire,
of Counsel.

OPI NI ON

To sone extent, | agree with the contentions raised in this
appeal. The record indicates that this was a situation where
i ntimte, |ocal know edge concerning the river currents at the head
of the passes was a very inportant factor to be considered. This
was a matter wth respect to which the pilot was thoroughly
famliar and Appellant had very little knowl edge. O course, such
| ocal conditions do not relieve the Master of a vessel fromthe
responsibility of conplying with the Rules of the Road. The pil ot
has no special qualifications in this respect; and Article 16 of
the Inland Rules requires a vessel, dependi ng upon the
circunstances, to go at a noderate speed in fog as well as to stop
her engi nes when the fog signal of another vessel is heard
apparently forward of the beam if the position of the other vessel
I S not ascertai ned.

It has been held that the position of another vessel is not
"ascertained" unless her course, or change of position, as well as

her nmonentary location is knowmm. The El Monte (D.C. N Y.,

1902), 114 Fed. 796; The Providence (D.C R I., 1922), 282 Fed.
658. The inability to maintain steerageway or the presence of a
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vessel follow ng astern is not an adequate excuse for failing to

stop the engines. See cases cited in Giffin on Collision
(1949), pages 318-9. But it has been stated that it is not always
necessary to stop the engines immediately if this would cause the

ship to run aground. The Coast Banker (C. C. A 9, 1942), 129
F2d 395.

The generally accepted rule with respect to what constitutes
"noderate” speed in fog is that a vessel shall not proceed at a
speed at which she cannot be stopped dead in the water in one-half

t he di stance of visibility ahead of her. The Chicago - Silver
Palm (C. C. A9, 1937), 94 F2d 754, cert. den. 304 U S. 576.

The correct decision in this case is |argely dependent upon
the facts. M above findings with respect to the navigation of the
POLARI S are predicated nmainly upon the uncontradi cted testinony of
the pilot. His testinony about the treacherous nature of the river
currents is bolstered by the Suprene Court case cited on appeal
and, to a nore limted extent, by the regulation requiring a vessel
to have power for a speed of nine knots at certain stages of the
tide. The Master testified that he knew the pilot intended to
proceed at full maneuvering speed (10 knots) because of the strong
currents in the river. There was no evidence introduced to refute
the testinony of the pilot that it was the practice to naintain
such speed at the head of the passes in order to prevent ships from
bei ng set down toward the bank of the direction of Pass a Loutre.

The Exam ner accepted the pilot's testinony that he first saw
t he mast head |ight of the UNDERWRI TER and heard her fog signals
when the pilot boat |eft the dock at Pilottown. The testinony of
the Third Mate supports the pilot's statenent that the nasthead
| i ght was under constant observation after it was seen on the
starboard bow, at a distance of approximately one-half mle, two
m nutes before the collision at 0044. The Third Mate al so
testified that he did not hear the fog signals prior to seeing the
ot her vessel's nmasthead |ight; and the pil ot ordered one-half speed
ahead at 0042. The pilot's testinony, that the bearing opened from
one point on the bow at 0042 to two points a matter of seconds
prior to the inpact, is not contradicted (R 43). The Third Mte
was not questioned concerning the bearing of the light after 0042;
and Appellant was not aware of the presence of another vessel at
this tine.
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Based on the above comments, the contentions raised on appeal
wi || be discussed separately.

PO NT A

Al t hough the specifications are poorly worded, they were
adequate in view of the fact that Appellant had sufficient notice
as to the issues and there was no el enent of surprise. See
Appeal No. 830, page 8. |If Appellant had actual or inputed
knowl edge of danger, he was required to exercise his paranount
authority and relieve the pilot whether the danger arose through
faults in navigation or managenent of the vessel. Appeal No.

531, page 9; Appeal No. 830, page 7 and 11.

PO NT B

As to the First Specification, the issue was clearly whether
the POLARI S was proceedi ng at an excessive speed even though this
was not specifically alleged.

Concerning the Second Specification, it is ny opinion that the
position of the UNDERWRI TER was "ascertained," within the neaning
of the rule, both when she was seen | eaving the dock and whil e she
was under constant observation after 0042. The pilot boat's
approxi mate course was apparent to the pilot as her bearing
I ncreased fromone to two points on the starboard bow. Considering
the latter fact together with the authority of The Coast
Banker, supra, | aminclined to agree with Appellant's contention
t hat, under the circunstances, it was a reasonabl e exercise of
di scretion, on the part of the pilot, not to stop the engi nes at
0042 - the tine at which Appellant presumably woul d have known
about the other vessel if he had been in the position of the Third
Mate rather than at the radar.

PO NT C

Undoubt edl y, the POLARI S coul d have been stopped in one-half
the distance in Pilottown when the UNDERWRI TER was seen getting
underway fromthe dock. But this does not seemto be the proper
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criterion because the pilot boat could not be kept under constant
observation fromthen until the time of collision. But considering
this general rule, as to what constitutes noderate speed in fog,
together with the necessity to maintain sufficient speed to
overcone the effect of the currents and the pilot's know edge
concerning the usual habits of the pilot boat, it is my opinion
that the speed of the POLARI S was not excessive as she proceeded at
one- hal f maneuvering speed after 0042. It is also reasonable to
assune that she could have been stopped dead in the water during
the two mnutes prior to the collision although there is no
testinony on this specific point.

PO NT D

| have indicated above that Appellant should have been on
notice at approximately 0042 that there was anot her vessel up ahead
of the POLARI'S; but that, if he had had actual know edge of this
fact, he would not have been bound to supersede the pilot.

CONCLUSI ON

Considering all the circunstances peculiar to this particul ar

case, | do not think that Appellant was guilty of negligence as
charged. The attenpt of the UNDERWRI TER to cross the bow of the
POLARI S was certainly the primary cause of the collision. It is

very unlikely that there woul d have been a collision if the
UNDERWRI TER had hel d the course which she was on at 0042 and
shortly thereafter. Consequently, the conclusion that the two
specifications were proved is reversed.

As a matter of collateral interest, it is noted that this
I nci dent was brought to the attention of the anerican Pilot's
Associ ation in accordance with agreed procedure; and that the
Master of the underwiter was cited for violation of 33 U. S.C. 192.

ORDER

The change and two specifications are dism ssed. The order of
t he Exam ner dated at New Ol eans, Louisiana, on 28 May 1956 is
VACATED.
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A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 8th day of May 1957.
*x*%x*  END OF DECI SION NO. 963 ****x*
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