Appeal No. 959 - LUCIEN COLLINSv. US- 16 April, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-663370 and all
ot her Licenses and Docunents
| ssued to: LUCIEN COLLINS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

959
LUCI EN COLLI NS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 23 Novenber 1956, an Exam ner of the United
States Coast Guard at San Francisco, California, revoked Merchant
Mariner's Docunment No. Z-663370 issued to Lucien Collins upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a nessnan on board the
American SS FURMAN VI CTORY under authority of the docunent above
descri bed, on or about 16 Decenber 1952, while said vessel was at
sea, he wongfully had 270.5 grains of marijuana in his possession

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the two possible results of the hearing - revocation of his
docunent or dism ssal of the specification. Appellant was
represented by counsel who entered a plea of "not guilty" to the
charge and specification proffered agai nst Appellant.

The notion by counsel for Appellant to dism ss the case on the
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ground of |aches was deni ed by the Exam ner.

The I nvestigating Oficer and Appellant's counsel stipul ated
i n evidence the fact that Appellant was convicted before a United
States District Court, on 17 Decenber 1953, for the offense alleged
in the above specification. It was further stipulated that
Appel | ant satisfactorily served his two years probation inposed by
the court; appellant has been regularly enployed as a painter; he
has had no further difficulties; he possessed, but did not traffic
in, marijuana; and Appellant was serving as a nmessnman on board the
FURMAN VI CTORY on 16 Decenber 1952 as all eged.

The Exam ner concl uded that the charge and specification had
been proved. He then entered the order revoking Appellant's
Merchant Mariner's Docunent No. Z-663370, and all other |icenses
and docunents issued to Appellant by the United States Coast CGuard
or its predecessor authority, in accordance with the nmandatory
requi rements of 46 CFR 137.03- 1.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 16 Decenber 1952, Appellant was serving as a nmessnman on
board the Anerican SS FURMAN VI CTORY and acting under authority of
his Merchant Mariner's Docunent No. Z-663370.

On this date, Appellant know ngly had 270.5 grains of
marijuana in his possession on board the ship. Such narcotic drugs
did not constitute a part of the cargo entered in the manifest or
part of the ship stores.

Appel | ant has no prior record.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the charge should be dism ssed on
t he ground of | aches because Appell ant has been prejudiced in two
respects by the delay of alnost four years fromthe date of the
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of fense until the hearing was held and this delay was the fault of
the Governnent. The specific prejudice arises fromthe fact that
the mandatory regulation requiring the examners to enter orders of
revocation in all narcotics cases was not effective until 9 January
1954. Al so, Appellant should now be eligible to apply for the

| ssuance of a new docunent, under the provisions of 46 CFR
137.03-30(a), if the hearing had been conducted at |east three
years ago and an order of revocation had been i nposed.

OPI NI ON

The record shows that Appellant as well as the Coast Guard was
responsi ble for the long delay in bringing this matter to a
heari ng. An unsuccessful attenpt was nade to serve Appell ant
personally with the charge and specification. The office of
Appel | ant' s counsel was contacted at | east once to no avail.

Hence, one of the two elenents - inexcusable delay in
comrenci ng an action - which nmust be shown in order to prove that
t he Governnent was guilty of laches is not present in this case.
Nevert hel ess, the other elenent of clained prejudice to Appellant
wi || be discussed briefly.

It Is not considered that Appellant was prejudiced by the fact
that there woul d have been no regulation requiring an order of
revocation if the hearing had been conducted prior to the effective
date of 46 CFR 137.03-1 on 9 January 1954. This nmandatory
requirenent is sinply a statenent, in the formof a regulation, of
a policy which the Coast Guard previously followed in these
proceedi ngs. The statenent preceding this anmendnent in the Federal
Regi ster of 9 January 1954 nakes this perfectly clear. For this
reason, the regulation is not ex post facto in its application
herein and the order of revocation wll not be nodified.

The ot her el enent of prejudice urged is that Appellant woul d
now be eligible to apply for a new docunent if his hearing had been

hel d expeditiously. In view of Appellant's successful conpletion
of the probation inposed by the court and his seem ngly good
behavi or since this offense was conmtted, he will not be required

to await the three-year period to apply for the issuance of a new
docunent in accordance with 46 CFR 137.03-30, but there is no
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assurance that the action taken on such an application wll be
favorable to Applicant.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 23 Novenber 1956, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 16th day of April, 1957.
***x* END OF DECI SION NO 959 **x*x
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