Appeal No. 957 - MAURO CARVACHE v. US - 22 March, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-815278 and all
ot her Licenses and Docunents
| ssued to: MAURO CARVACHE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

957
MAURO CARVACHE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 8 Novenber 1956, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Merchant
Mariner's Docunment No. Z-815278 issued to Mauro Carvache upon
finding himguilty of m sconduct. The specification alleges that
whil e serving as a fireman-wat ertender on board the Anerican SS
REMSEN HEI GHTS under authority of the docunent above descri bed, on
or about 18 January 1956, while said vessel was in the port of
Si ngapore, Appellant assaulted and battered the Third Assi stant
Engi neer of the ship.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
t he charge and specification proffered against him

The I nvestigating Oficer nade his opening statenent. He then
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I ntroduced in evidence a certified copy of an entry in the ship's
O ficial Logbook as well as depositions of the Third Assistant
Engi neer and the Fourth Assistant Engi neer.

I n defense, Appellant offered in evidence his sworn testinony
and that of the oiler on watch at the tinme of this incident.
Appel l ant stated that the heat in the engi ne room nade hi m sick
after he went on watch; he was told to go above to his roonm and he
has no recoll ection of doing anything between 1630 and 1800 except
going to his roomand falling asleep.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his decision and concl uded that the charge
and specification had been proved. He then entered the order
suspendi ng appellant's Merchant Mariner's Docunent No. Z-815278,
and all other l|icenses and docunents issued to Appellant by the
United States Coast CGuard or its predecessor authority, for a
period of three nonths outright and three nonths on probation until
ei ghteen nonths after the term nation of the outright suspension.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 January 1956, appellant was serving as a
fireman-wat ertender on board the Anmerican SS REMSEN HElI GHTS and
acting under authority of his Merchant Mariner's Docunent No.
Z- 815278 while the ship was anchored at Singapore.

Appel l ant returned to the ship at approximately 1400 on this
date. He relieved the watch at 1600 in the engine roomwhere it
was very hot because one of the two bl owers had been broken for
sone tinme and was not in operation.

At 1630, Appellant appeared at the door of the Third Assistant
Engi neer's room The latter person and the Fourth Assistant
Engi neer were in the room Appellant was covered wth fuel oil.
He asked the Third Assistant who was on watch and was told that the
Second Assistant was. Appellant said there was no one in the
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engi ne room and he wanted the Third Assistant to go below in order
to see what had happened. The Third Assistant told Appellant to
see the Second Assistant and noved toward the door in order to see
I f the Second Assistant was in his room Appellant nade a
derogatory remark about the Second Assistant and suddenly struck
the Third Assistant at |least three blows with his fists. The
Fourth Assistant intervened and Appellant |left when he was told to
do so. Appellant seened to be sick and in a dazed condition at the
time of this incident. He slept until he resunmed his watch shortly
after 7800 and appeared to be nornmal at this tine.

Appel | ant has no prior record.
BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Examiner. It is urged that the allegations are not sustained by

t he evidence. The Exam ner was not in a position, wthout benefit
of expert testinony, to nmake a finding that Appellant's illness did
not cause his state of mnd to be irrational. the |ogical

i nference that Appellant was irrational when he attacked the Third
Assistant follows fromthe fact that there is no evidence to

i ndi cate a notive or provocation for the assault. Therefore, only
an irrational person would have acted as Appellant did. This
proposition is also supported by the fact that Appellant was placed
under observation and confinenment for thirteen days after the ship
returned to the United States.

For these reasons, it is respectfully requested that the order
be set aside or that Appellant be placed on probation in view of
his prior unblem shed record. The three nonths outright suspension
creates an undue hardship for Appellant and his famly.

APPEARANCE: Arthur S. Schapira, Esquire, of New York City, of
Counsel .

OPI NI ON

Appel l ant' s sick and dazed condition apparently resulted from
the fact that Appellant drank three or four bottles of beer before
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returning to the ship to stand his watch and the effect of the beer
was accentuated by the excessive heat in the engine roomdue to a
broken bl ower. Nevertheless, | amnot able to agree that any
irrationality which was induced by this condition was an excuse for
Appel l ant's attack upon the Third Assistant Engi neer. Appell ant
carried on a fairly normal conversation with the Third Assi stant
before striking him Afterward, Appellant left the Third
Assistant's roomw thout the use of force. This does not indicate
Appel lant's state of m nd was such as to make himirresponsi ble for
his acts. It is nmy opinion that no expert testinony is required in
order to nmake this determ nation based on the facts of the case.
After | ater observation ashore, it was concluded that Appellant was
fit for sea duty.

The record indicates that Appellant becane angry because the
Third Assistant would not go below to the engine room The nornal
degree of irritation which this refusal would have caused nmay well
have been aggravated by Appellant's illness. This does not justify
stri king anot her nenber of the crew

The Exam ner rejected Appellant's testinony that he had no
recoll ection of seeing or striking the Third Assistant. [In any
event, voluntary intoxication does not excuse or justify an assault

(5 Corpus Juris, Assault and Battery, sec. 254) and,

presunmabl y, appellant's condition was brought about by his

I ndul gence in beer while ashore when he knew he had to go on watch
in the poorly ventilated engine room There is no clear evidence
that any other nenber of the crewwas simlarly affected by the
engi ne roomtenperature. Hence, this incident occurred through
appellant's fault al one.

Assaulting a ship's officer is a serious offense since it is
a breach of discipline and order commtted agai nst one having a
maj or responsibility for the safety of the crew and ship.
Consequently, the order inposed is justified and it wll be
sust ai ned despite the personal hardship to Appellant and his prior
unbl em shed record.

ORDER

The order of the Exam ner dated at New York, New York, on 8
Novenber 1956, is AFFI RVED.
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J. AL Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 22nd day of March, 1957.
*x*x*  END OF DECI SION NO. 957 **x*x*
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