Appeal No. 956 - RAFAEL V. GARCIA v. US - 22 March, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-990470 and all
ot her Licenses, Certificates and Documents
| ssued to: RAFAEL V. GARC A

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

956
RAFAEL V. GARCI A

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 24 QOctober 1956, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland, suspended Merchant
Mariner's Docunent No. Z-990470 issued to Rafael V. Garcia upon
finding himguilty of m sconduct. The specification alleges that
whil e serving as a nessman on board the American SS ANTI GUA under
authority of the docunent above described, on or about 17 Cctober
1956, while said vessel was at Puerto Cortes, Honduras, he pushed
anot her nessman, Sanuel D. Walton, Jr., to the deck while both
seanen were performng their assigned duties.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. although advised of his right
to be represented by counsel of his own choice, appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
prof fered agai nst him
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Ther eupon, the Investigating Oficer and Appel |l ant made their
openi ng statenents. The Investigating Oficer introduced in
evidence the testinony of the Chief Steward who stated that he
entered the galley just intinme to see Walton hit Appellant on the
forehead with a plate. Appellant and Walton were the only other
W t nesses. Appellant stated that while he and Wal t on were argui ng,
Wal ton raised a plate and struck Appellant on the face with it when
he was directly in front of Walton.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent and proposed findi ngs and
concl usi ons, the Exam ner announced his decision and concl uded t hat
t he charge and specification had been proved. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-990470, and all other licenses, certificates and docunents issued
to Appellant by the United States Coast Guard or its predecessor
authority, for a period of one nonth.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 17 October 1956, appellant was serving as a nessnman on
board the Anerican SS ANTI GUA and acting under authority of his
Merchant Mariner's Docunent No. Z-990470 while the ship was
al ongsi de a dock at Puerto Cortes, Honduras.

At approximately 0715 on this date, Appellant was preparing
breakfast in the galley when nessnman Walton entered and commenced
to performhis duties. Appellant upbrai ded Wal ton because he had
failed to keep and agreenent to start work for Appellant at 0630
that norning. An argunent followed between the two seanen. Wen
they were a short distance apart, Walton struck Appellant on the
forehead with a plate which cut his head. They scuffled briefly
until separated by other nenbers of the crew. Apparently, the only
ot her eyewtness to any part of the incident was the Chief Steward.

Appel | ant has no prior record.
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BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that since the Exam ner accepted the
testinony of the Chief Steward and Appellant (that WAlton struck
Appellant wwth a plate) despite the repeated denials by Walton that
he so struck Appellant, Walton's additional testinony, that he
first had been pushed to the deck by Appellant, should not have
been accepted as the truth. This point is enphasized by the fact
that Walton was being tried under a charge of striking Appellant
with a plate. Therefore, Walton |ied to protect hinself by
attenpting to prove that he had acted in self-defense.

For these reasons, there is a strong inference that Walton did
not tell the truth with respect to other material facts. Hence,
there is no substantial evidence to support the charge agai nst

Appel | ant .
OPI NI ON

Odinarily, | accept the Examner's findings as to credibility
since they see and hear the witnesses. Al though this Exam ner did
not record any specific findings as to credibility, he accepted
Walton's testinony that he was shoved to the floor by Appellant but
rejected Walton's reiterated denials that he struck Appellant with
a plate. This rejection was based upon Appellant's version which
was very definitely corroborated by the testinony of the only
di sinterested witness, the Chief Steward.

Under these circunstances, | agree with Appellant's contention
that a strong inference arises that the bal ance of Walton's
testinony as to material facts is probably not worthy of belief.

Anot her point in connection wwth Walton's credibility is
related to the Exam ner's statenent that Appellant appeared to be
at | east 30 pounds heavier than Walton and of a nore sturdy
physi que. |f Appellant had pushed Walton to the deck and
| mredi ately attacked him as stated by Walton, it is very unlikely
t hat Wal ton woul d have been able to regain a standing position or
obtai n possession of a plate by the tine the Chief Steward entered
the galley. It would have been inconsistent for Appellant to have
gi ven WAl ton an opportunity to get a plate in his hands to use as
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a weapon.

Consequently, it is ny opinion that the evidence in support of
the specification is not substantial. The ultimate finding and
concl usion that Appellant pushed Walton to the deck are reversed.

ORDER

The charge and specification are dism ssed. The order of the
Exam ner dated at Baltinore, Maryland, on 24 COctober, 1956, is

VACATED.

J. A Hrshfield
Rear Admiral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 22nd day of March, 1957.
*x*x*  END OF DECI SION NO. 956 ****x*

Top

file:////hgsms-lawdb/users/K nowl edgeM anagement...%620& %620R%20879%20-%201078/956%20-%20GARCIA .htm (4 of 4) [02/10/2011 12:41:34 PM]



	Local Disk
	Appeal No. 956 - RAFAEL V. GARCIA v. US - 22 March, 1957.


