Appeal No. 947 - THOMASW. MULLANEY v. US- 8 January, 1957.

In the Matter of Merchant Mariner's Docunent No. Z-940846 nad all
ot her Licenses and Docunents
| ssued to: THOVAS W MJILLANEY

DECI SI ON AND FI NAL ORDER OR THE COVIVANDANT
UNI TED STATES COAST GUARD

947
THOVAS W MULLANEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g), Public Law 500 (46 U.S.C. 239-b) and Title 46
Code of Federal Regul ations Sec. 137.11-1.

An Exam ner of the United States Coast Guard conducted a
heari ng at San Francisco, California, and by order dated 2 August
1956, revoked the seaman docunents of Appellant based upon proof of
a specification alleging in substance that, on or about 25 My
1956, he was convicted for violation of the narcotic drug | aws of
the State of California.

Appel | ant was not present at the hearing but he was
represented by counsel of his own choice. Counsel entered a plea
of "nol o contendere” on behalf of Appellant.

The I nvestigating Oficer nade his opening statenent and
I ntroduced in evidence a certified copy of the record of
Appel lant's conviction as alleged in the specification.

The Exam ner concl uded that the specification had been proved.
He then entered the order revoking Appellant's Merchant Mariner's
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Docunment No. Z-940846 and all other |icenses and docunents issued
to Appellant by the United Stated Coast Guard or its predecessor
aut hority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 25 May 1956, Appellant was convicted by the Superior Court
of the State of California in and for the Gty and County of San
Franci sco, a court of record, for a violation of the narcotic drug
| aws of the State of California: to wit, section 11,500 of the
State Health and Safety Code (possession of marijuana).

OPI NI ON

Appel | ant has appeal ed solely on the ground that the decision
was unfair because he did not have "the benefit of an official
hearing." |In the absence of greater specificity on appeal, it is
sufficient to note that Appellant's rights were fully protected at
t he hearing although he el ected not to appear in person but through
counsel .

A possible jurisdictional issued in the record because the
charge and specification formsheet, with which Appellant was
personally served prior to the hearing, states As part of the
printed form that this action is under R S. 4450 (46 U. S. C. 239)
and that Appellant was serving under the authority of his Merchant
Mariner's Docunent. The handwitten specification clearly sets
forth an of fense under Public Law 500 of 15 July 1954 (46 U. S.C
239a-b) wherein there is no requirenent that the seaman be acting
under authority of his docunent. But this defect was cured by the
facts that counsel entered a plea of "nolo contendere" on behal f of
Appel lant, this admtting all the allegations, and it was clearly
contenpl ated by all the parties at the hearing that this was a
proceedi ng where the provisions of Public Law woul d apply.

Regardl ess of whether the action is taken under 46 U S. C. 239
or Public Law 500 (46 U.S.C. 239a-b), an order of revocation is
requi red when the specification is based upon a conviction for
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violation of a narcotic drug | aw.

The order of the Exam ner dated at San Francisco, California,
on 2 August 1956, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 8th day of January, 1957.
**x*%*x  END OF DECI SI ON NO. 947 ****x*
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