Appeal No. 943 - JACK CLEMENT MILSTED v. US - 20 December, 1956.

In the Matter of License No. A-69580 and all other Licenses and

Docunment s
| ssued to: JACK CLEMENT M LSTED

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

943
JACK CLEMENT M LSTED

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 24 August 1956, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended appellant's
| i censes and docunents upon finding himguilty of negligence. Two
specifications alleged in substance that while serving as operator
of the American M B SI ROCCO under authority of the |icense above
descri bed, he contributed to a collision of his vessel with the F/V
CAPTAI N ALFRED by failing to keep a proper |ookout and by failing
to keep his vessel, as the burdened vessel, clear of the fishing
vessel .

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own choice, Appellant
voluntarily elected to waive that right. He entered a plea of
"guilty" to the charge and each specification proffered against
hi m
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It was stipulated that the Exam ner woul d consi der statenents
made by Appellant, the operator of the CAPTAIN ALFRED and a crew
menber on the latter vessel.

The Exam ner concl uded that the charge and two specifications
had been proved by plea. He then entered the order suspendi ng
Appel l ant's License No. A-59580, and all other |icenses and
docunents issued to Appellant by the United States Coast CGuard or
its predecessor authority, for a period of three nonths.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 10 August 1956, Appellant was serving as operator on board
the American M B SI ROCCO and acting under authority of his License
No. A-69580 when his vessel collided with the F/V CAPTAIN ALFRED at
about 1000.

The SI ROCCO was on a sout heasterly course proceeding at a
speed of about 15 mles per hour. Appellant did not observe the
approaching fishing vessel, on his starboard side, until it was too
| ate to take avoiding action to prevent a collision. the passenger
on the SI ROCCO was asleep at the tinme of the collision and he was
injured slightly. The record does not indicate that Appellant was
I nj ured.

The operator of the F/V CAPTAIN ALFRED saw t he SI ROCCO at a
di stance of about one mle but did not pay nuch attention to her.
He permtted his vessel to be steered by automatic pilot, at a
speed of about 10 mles per hour, until the SIROCCO was
approxi mately 50 feet away. The SI ROCCO struck the port side of
the fishing vessel before the operator of the latter vessel could
turn his vessel to starboard. The two nenbers of the crew were not
i njured. The operator of the fishing vessel suffered a broken
col I arbone and m nor injuries.

Appel | ant has had no prior record during a period of 13 years.
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BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant states that he did not seek | egal
representation or call w tnesses because he was msled as to the
probabl e severity of the order; the admtted negligence of the
operator of the F/V CAPTAIN ALFRED was not taken into
consideration; this order is too severe; and the order should not
be effective against his Chief Mate's |license since he was not
acting in the capacity of Chief Mate.

OPI NI ON

Appel l ant was infornmed of his rights, to be represented by
counsel and to call w tnesses, by both the Exam ner and the
| nvestigating Oficer. Appellant was also told by the Exam ner
t hat the purpose of this proceeding was to determ ne whet her
Appel | ant woul d be permtted to go to sea in the Anerican Merchant
Marine and that one of the possible results of the hearing was an
order of revocation. Hence, Appellant was fully apprised of his
rights to legal representation and witnesses, the fact that the
order would extend to any service on vessels where a |license or
docunent woul d be required, and the possible severity of the order.
Appel | ant cannot now conplain that he did not take advantage of his
ri ghts because he was m sled by outside sources as to the probable
extent of the order.

The record does not conclusively establish that negligence on
the part of the operator of the CAPTAIN ALFRED contributed to the
collision. He was bound to naintain his course and speed, as the
privileged vessel in a crossing situation, until action by the
burdened vessel al one could not be expected to prevent a collision.
Hence, he woul d have been required to continue as he did even if he
had kept the SI ROCCO under close observation and di sconti nued
steering by automatic pilot when he first saw t he SI ROCCO

On the other hand, Appellant was clearly negligent as alleged

in the two specifications. It was his duty under the Rules of the
Road to keep out of the way of the fishing vessel because the
SI ROCCO was t he burdened vessel. Hence, there do not appear to be

any mtigating circunstances which would justify nodifying the
order of three nonths outright suspension.
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Appel | ant' s negligence was of such a nature that it reflects
upon his service on any type or size vessel since the sanme rules
apply in a crossing situation. Therefore, the order extends to his
Chief Mate's license even though he was not serving under it at the
time of this incident. This is consistent with the renedial
pur pose of these proceedings. Appellant's concern m ght be
alleviated if it is noted that, with respect to any future
reference to Appellant's service as a Chief Mate or ot her
capacities under that |icense, the Coast Guard records wll show
that this act negligence occurred while Appellant was operating
under his notorboat |icense.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
24 August 1956, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C., this 20th day of Decenber, 1956.
****x*  END OF DECI SION NO 943 ****x*
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