Appeal No. 937 - RAUL FELICIANO MALDONADO v. US - 27 November, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-688268-D1 and
all other Licenses, Certificates and Docunents
| ssued to: RAUL FELI CI ANO MALDONADO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

937
RAUL FELI Cl ANO MALDONADO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 18 June 1956, an Exam ner of the United States
Coast Guard at New York, New York revoked Merchant Mariner's
Docunent No. Z-688268-D1 issued to Raul Feliciano Mal donado upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a w per on board the
American SS EXCELLER under authority of the docunent above
descri bed, on or about 12 August 1955, while said vessel was in the
Port of New York, he wongfully had marijuana in his possession.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the two possible results of the hearing, revocation, or dismssal
of the charge and specification. Appellant was represented by
counsel of his own choice. After argunent by both parties, the
Exam ner deni ed counsel's notion to dismss on the ground that a
prior dismssal in a hearing conducted under 46 U S.C. 239a-b
(Public Law 500, 83d Congress, 68 Stat. 484) was res judicata of
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the issues herein. Upon arraignnment. Appellant entered a plea of
“not guilty" to the charge and specification proffered against him

The I nvestigating Oficer nade his opening statenent. He then
i ntroduced in evidence the testinony of three Custons enpl oyees and
t hree docunentary exhibits.

I n defense, Appellant offered in evidence his sworn testinony.
He stated that he had purchased a pair of earrings and a neckl ace
for his wife at Casabl anca, he forgot to replace one earring after
unwr appi ng the package to | ook at the earrings and neckl ace, he
t hrew t he package containing one earring and the neckl ace out of
t he porthol e because he had not decl ared these purchases before
arrival and did not want to lose his job as a result of this.
Appel | ant deni ed ever having used narij uana.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findi ngs and concl usi ons.
The Exam ner announced his decision and concl uded that the charge
and specification had been proved. He then entered the order
revoki ng Appel l ant's Merchant Mariner's Docunent No. Z-688268-D1
and all other licenses, certificates and docunents issued to
Appel l ant by the United States Coast CGuard or its predecessor
aut hority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 12 August 1955, Appellant was serving as a w per on board
the Anerican SS EXCELLER and acting under authority of his Merchant
Mari ner's Docunent No. Z-688268-D1 while the ship was docked at a
pier in Brooklyn, New York after arrival on the norning of this
dat e.

At approxi mately 0900, Appellant was working in the ship's
machi ne shop when he was approached by Port Patrol O ficers Stein
and Benson. When O ficer Stein asked Appellant if he had anything
on his person to declare, Appellant requested that they go to his
room As soon as the three nen entered the room Appell ant ran
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toward the open porthole, pulled a small package w apped i n paper
fromhis left hip pocket and threw it through the porthole.

Oficer Stein immediately ran to the porthole and saw a package
bounce and | and on a canel -type fender which was next to the ship
and about 10 feet below the porthole. Oficer Stein kept the
package under observation until it was recovered by Oficer Benson.

The package (about 4 inches by 2 inches by 1 inch) was opened
and found to contain two smal |l er packages, each of which contai ned
sevent een hand nade cigarettes. (Later analysis showed that these
cigarettes had a total of 246 grains of marijuana in them)
Appel | ant denied this was his package or that it was the one he had
t hrown through the porthole. Appellant stated that the package he
had t hrown out contained an earring and he produced what he said
was the matching earring. A search of the room disclosed no
further evidence of marijuana or other narcotics.

Appel | ant has no prior record.

BASI S OF APPEAL

In this appeal, it is urged that the Investigating Oficer did
not sustain the burden of proving the specification by reliable
probative and substantial evidence. The Exam ner's concl usion that
t he package recovered fromthe fender was the sane package thrown
by Appellant is contrary to the evidence; Oficer Stein could not
have seen, at all tinmes the package thrown by Appellant when
O ficer Stein was seven feet fromthe porthole. Oficer Benson
admtted that he did not know that the package he found on the
fender was the one thrown by Appellant; and Appellant denied that
he had thrown the package which was recovered fromthe fender.

For these reasons, it is especially submtted that the
deci si on of the Exam ner should be reversed.

Appear ance: Emanuel Friedman of New York Gty by Thomas J.
Portela , of Counsel

OPI NI ON

The Exam ner stated that he was satisfied fromthe testinony
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of the two Port Patrol O ficers that the package which Appell ant
threw out the porthole was the sane package recovered fromthe
fender by O ficer Benson and found to contain 34 nmarijuana
cigarettes. The Exam ner further specifically stated that he
rejected the testinony of Appellant that he threw away an earring
(as Appellant told the two officers at the tine) or an earring and
a neckl ace (as Appellant testified at the hearing) because he had
not decl ared such article or articles. Not only were Appellant's
two stories inconsistent as to the alleged contents of the package
he threw away, but it would be unreasonable to believe that the two
mat ching earrings were kept in different places.

Regardl ess of the specific rejection of Appellant's
explanation, the only logical inference is that the package thrown
away by Appellant was recovered by O ficer Benson. It would be
extrenely coincidental if another package of the same general
description had been observed wthin a matter of seconds by Oficer
Stein in the approxi mate position where a different package
bel ongi ng to Appel |l ant shoul d have | anded. Rejecting such renote
specul ation there is no reason why the | ogical conclusion of the
exam ner should not be accepted. Hence, it is ny opinion that the
al | egati on of wongful possession of nmarijuana is supported by
reliable, probative and substantial evidence.

An order of revocation is nandatory where a seaman has been
found guilty of possession of narcotics. 46 CFR 137.11-1.

ORDER

The order of the Exam ner dated at New York, New York on 18
June 1956 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 27th day of Novenber, 1956.

**xx* END OF DECI SION NO. 937 ****x
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