Appeal No. 935 - KENNETH LEE LITZ v. US - 14 November, 1956.

In the Matter of License NO R-2863 Merchant Mariner's Docunent No.
Z-901016-D1 and all other Licenses and Docunents
| ssued to: KENNETH LEE LI TZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

935
KENNETH LEE LI TZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 13 July 1956, an Exam ner of the United States
Coast Guard at Corpus Christi, Texas, revoked License No. R-2863
and Merchant Mariner's Docunent No. Z-901016-D1 issued to Kenneth
Lee Litz upon finding himguilty of m sconduct based upon two
specifications alleging in substance that while serving as radio
operator on the Anmerican SS M CHAEL under authority of the docunent
and |icense above described, on or about 10 May 1956, he was
convicted by the United States District Court for the Southern
District of Texas, Brownsville D vision, a court of record, for
violation of 18 U S. C. 545 (First Specification); and, on or about
29 April 1956, he wongfully had marijuana in his possession
(Second Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
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t he charge and each specification proffered against him

The I nvestigating Oficer nmade his opening statenent. He then
i ntroduced in evidence a certified copy of the Final Judgenent and

Sentence in the case of United States of Anerica v. Kenneth Lee

Litz and evidence that Appellant failed to join the M CHAEL at
Corpus Christi on 29 April 1956.

I n defense, Appellant offered in evidence his sworn testinony
and nunerous character references. Appellant testified that he was
| nt oxi cated when a taxi driver in Mexico sold Appell ant one-half
ounce of marijuana while he was on authorized shore | eave fromthe
M CHAEL; and Appel | ant was apprehended upon returning to
Brownsville early on the norning of 29 April 1956. The exact date
of the offense was stipulated by the parties.

At the conclusion of the hearing, having heard the argunent of
Appel l ant' s counsel and given both parties an opportunity to submt
proposed findings and concl usi ons, the Exam ner announced his
deci sion and concl uded that the charge and two specifications had
been proved. He then entered the order revoking Appellant's License
No. R-2863, Merchant Mariner's Docunent No. Z-901016-Dl1 and all
ot her licenses and docunents issued to Appellant by the United
States Coast Guard or its predecessor authority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 28 and 29 April 1956, Appellant was in the service of the
American SS M CHAEL as radi o operator and acting under authority of
his License No. R-2863 and Merchant Mariner's Docunent No.
Z-901016-D1 while the ship was in the port of Corpus Christi,
Texas.

On 28 April 1956, Appellant |eft the ship on authorized shore
| eave with the intention of returning on board before the ship
departed from Corpus Christi on the follow ng day. Appellant went
to Brownsville, Texas and then to Mexico where he purchased
approxi mately one-half ounce of marijuana. Wen Appellant returned
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to Brownsville early on the norning of 29 April, he was apprehended
with the marijuana in his possession. Appellant was taken into
police custody and, consequently, failed to join his ship when she
departed later in the day.

On 10 May 1956, Appellant was convicted by the United States
Court for the Southern District of Texas, Brownsville Division, a
court of record, for snuggling marijuana, on 29 April 1956, in
violation of the general snuggling statute, 18 U. S. C 545.
| nposition of sentence was suspended and Appel | ant was pl aced on
probation for a period of three years.

Appel | ant has no prior record.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel l ant contends that:

PONT I. He was not serving under the authority of his
| i cense and docunent, within the neaning of R S. 4450,
whil e on shore | eave 150 mles fromthe ship.

PO NT I'l. The Exam ner was not required to i npose an
order of revocation and he shoul d have exercised his
di scretion in view of the mtigating circunstances and
evidence as to Appellant's good character.

PONT Il1. The action of the court in suspending
| nposition of sentence was not a final judgenent of

conviction since thee is no final judgenent until a
sentence has been entered by the court.

For these reasons, Appellant prays that he decision of the
Exam ner be reversed.

APPEARANCE: Anderson and Porter of Corpus Christi, Texas, by
WIlliam R Anderson, Jr., Esquire, of Counsel

OPI NI ON
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It has been held repeatedly in these proceedi ngs that
jurisdiction attached under R S. 4450, as anended (46 U. S.C. 239),
even though the m sconduct is commtted while the seaman i s on
shore I eave. Since the enploynent relationship continues to exi st
whil e a seaman is ashore during the course of a voyage, he is
considered to be "in the service of the ship" and, therefore,
"acting under authority of his docunent."” The latter is the
jurisdictional requirenent of 46 U S.C. 239. See Commandant Appeal
Nos. 361, 795, and 916. Appellant does not question the fact that

he was still in such an enploynent status at the tine of his
apprehension. He testified that he intended to return to the ship
at Corpus Christi.

Narcotics offenses are considered to be so serious that
revocation is mandatory in all such cases. 46 CFR 137.03-1. This
statenent of policy, as set forth in the latter regulation, is
consistent with the statutory duty of the Coast Guard in these
proceedings and it never has been judicially questioned. Hence,

t he Exam ner was not entitled to i npose any order other than
revocation regardless of the mtigating circunstances.

According to Federal |aw, the judgenent is final in cases
where either execution of sentence or inposition of sentence is
suspended and a person is placed on probation by the court.

Korematsu v. United States (1943), 319 U. S. 432.

For the above reasons, it is ny opinion that the three points
rai sed on appeal are without nerit.

The ultimate finding with respect to the First Specification
and the conclusion that this specification was proved are reversed
because there is no evidence that Appellant was acting under the
authority of his |license and docunent on the date of conviction, 10
May 1956, as alleged in the specification. In fact, the
i ndi cations are strongly to the contrary. But regardless of this
factor, the First Specification is considered to have becone nerged
with the Second Specification since both specifications pertain to
exactly the sanme offense. Furthernore, it is not appropriate in
proceedi ngs under R S. 4450, as anended (46 U S.C. 239), as
di sti ngui shed from proceedi ngs under 46 U S.C. 239a-b (Public Law
500, 83d Congress, 68 Stat. 484), to allege a conviction as the
of fense upon which action is based. The Second Specification
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al l eging the wongful possession of marijuana requires that the
order of revocation be sustai ned.

ORDER

The First Specification is dismssed. The order of the
Exam ner dated at Corpus Christi, Texas, on 13 July 1956, is
AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast CGuard
Act i ng Commandant

Dat ed at Washington, D. C., this 14th day of Novenber, 1956.
***x* END OF DECI SION NO 935 **x*x*
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