Appeal No. 933 - RAUL AGUAY O ORTEGA v. US - 14 November, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-55095-D2 and all
ot her Licenses, Certificates and Docunents
| ssued to: RAUL AGUAYO ORTEGA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

933
RAUL AGUAYO ORTEGA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 1 August 1956, an Exami ner of the United States
Coast Guard at New York, New York, suspended Merchant Mariner's
Docunent No. Z-55095-D2 issued to Raul Aguayo Ortega upon finding
himguilty of m sconduct based upon five specifications alleging in
substance that while serving as a w per on board the Anerican SS
TRANSAMERI CAN under authority of the docunent above descri bed
bet ween 20 June and 21 July 1956, inclusive, he wongfully renmained
absent over leave fromhis duties and vessel on three occasions;
and, on two of these occasions, he failed to join his ship upon her
departure from port.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own choice, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to three specifications and "not
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guilty" to the other two.

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence certified copies of entries in
the Oficial Logbook of the TRANSAMERI CAN. Appellant testified in
hi s behal f.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent, the Exam ner announced his deci sion
and concl uded that the charge and five specifications had been
proved. He then entered the order suspendi ng Appellant's Merchant
Mariner's Docunent No. Z-55095-D2, and all other |icenses,
certificates, and docunents issued to Appellant by the United
States Coast Guard or its predecessor authority, for a period of
ei ghteen nonths - nine nonths' outright suspension and nine nonths'
suspensi on on probation until twelve nonths after the term nation
of the outright suspension. This order included a prior six nonths
probati onary suspensi on.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

Bet ween 21 June and 21 July 1955, Appellant was serving as a
wi per on board the American SS TRANSAMERI CAN and acti ng under
authority of his Merchant Mriner's Docunent No. Z-55095-D2.

On 21 June 1955, Appellant was absent overleave fromhis
duti es and vessel w thout authority while the ship was in the Port
of New York. Appellant failed to join his vessel upon her
departure from New York on this date.

Wil e the ship was at San Juan, Puerto Rico on 19 and 20 July
1955, Appellant was absent overleave fromhis duties and vessel
Wi t hout authority. On the latter date, Appellant failed to join
t he ship upon her departure from San Juan, Puerto Ri co.

Appel lant's prior record consists of prior suspensions,
partially outright and partially probationary, in Cctober 1954 and
Decenber 1955. In both cases, Appellant violated his twelve
nont hs' period of probation.
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BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant admts that he was guilty as charged but
requests that consideration be given to nodifying the order because
it will be very difficult for himto obtain a job ashore for
ei ght een nont hs.

OPI NI ON

Since the present order includes a prior probationary
suspensi on of six nonths. Appellant received only an additional
outri ght suspension of three nonths and a probationary suspensi on
for the offenses under consideration in this case. This order is
not excessive in view of Appellant's record during the last two
years. |f Appellant continues this pattern of m sconduct and
viol ati on of probation, he may | ose his docunent altogether or for
a nmuch greater length of tine.

The present order provides for an outright suspension of nine

nont hs rat her than eighteen nonths as indicated in the appeal. The
ot her nine nonths of the suspension wll not becone effective
provi ded Appel |l ant does not commt an offense within twelve nonths
after his docunent is returned. The order of the Examiner wll| not
be nodifi ed.

ORDER

The order of the Exam ner dated at New York, on 1 August 1956,
S AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant
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Dat ed at Washington, D. C., this 14th day of Novenber, 1956.
***x* END OF DECI SION NO 933 **x*x
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