Appeal No. 926 - LUCIANO NEMESIO FERNANDEZ v. US - 22 October, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-62741-D1 and all
ot her Licenses, Certificates and Documents
| ssued to: LUCI ANO NEVESI O FERNANDEZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

926
LUCI ANO NEMESI O FERNANDEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 14 June 1956, an Exam ner of the United States
Coast Guard at New York, New York, suspended Merchant Mariner's
Docunent No. Z-62741-D1 issued to Luciano Nenesi o Fernandez upon
finding himguilty of m sconduct based upon three specifications
all eging in substance that while serving as crew nessnman on board
the American SS SANTA BARBARA under authority of the docunent above
described, while said vessel was in the port of Callao, Peru, he
deserted said vessel on 4 January 1956 (First Specification); he
wrongfully refused to turn to and performhis assigned duties on 17
January 1956 (Second Specification); and he wongfully failed to
report for his assigned duties on 18 January 1956 (Third
Specification). The First specification was found proved to the
extent that Appellant was found guilty of the |esser included
of fense of failure to join.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
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the possible results of the hearing. Appellant was represented by
nonpr of essi onal counsel of his own choice and a plea of "not
guilty" was entered to the charge and each specification proffered
agai nst Appel | ant.

After the Investigating Oficer nade his opening statenent, he
I ntroduced in evidence certified copies of entries in the Oficial
Logbook of the SANTA BARBARA and extracts from her Shi pping
Articles for the voyage in question.

I n defense, Appellant offered in evidence his sworn testinony
and various letters.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his decision and concl uded that the charge
and three specifications had been proved. He then entered the
order suspendi ng Appellant's Merchant Mariner's Docunent No.
Z-62741-D1, and all other licenses, certificates and docunents
| ssued to Appellant by the United States Coast Guard or its
predecessor authority, for a period of twelve nonths - four nonths
outri ght suspension and ei ght nonths suspensi on on probation until
twel ve nonths after the termnation of the outright suspension.
Appel | ant was issued a tenporary docunent.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 3, 4, 17 and 18 January 1956, Appellant was serving as crew
messman on the Anmerican SS SANTA BARBARA and acting under authority
of his Merchant Mariner's Docunent No. Z-62741-D1 while the ship
was in the port of Callao, Peru.

On 3 January 1956, Appellant went ashore to visit his wfe who
lived in nearby Lima, Peru. He left his personal bel ongings on the
ship. Appellant knew the ship was scheduled to sail at 2200 on 4
January. At approximately 2230 on 4 January, Appellant returned to
t he dock where the SANTA BARBARA had been. The ship had departed
for other South Anerican ports.

file:////hgsms-lawdb/users/K nowl edgeM anagement...& %20R%20879%20-%201078/926%20-%20FERNANDEZ .htm (2 of 4) [02/10/2011 12:35:54 PM]



Appeal No. 926 - LUCIANO NEMESIO FERNANDEZ v. US - 22 October, 1956.

On 17 January, Appellant returned on board the ship when she
again arrived at Callao. On this date, Appellant refused to turn
to and performhis regular assigned duties at 0800. On 18 January,
Appel lant failed to report for his assigned duties at 0800. He was
properly | ogged for both of these offenses.

Appel lant's prior record consists of desertion fromone ship
at Buenos Aires in Septenber 1947 and desertion from another ship
at Callao in Decenber 1947.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Cenency is requested since enploynent on ships is
Appellant's only livelihood. Loss of his docunent will result in
har dshi ps for Appellant's famly during the period of suspension.

OPI NI ON

Appel | ant' s appeal consists solely of a plea for clenency on
t he ground of hardship. The Exam ner aptly pointed out in his
deci sion that Appellant worked a hardship on his shi pmates when he
contracted to performcertain duties by signing the Shipping
Articles and then failing to carry out his obligations; and that
such conduct is also disruptive of the discipline required on
shi pboard.

The Exam ner considered all the matters presented by Appell ant
in mtigation. The order inposed was lenient in view of
Appel l ant's past record of two offenses of a simlar nature.
Hence, the order will not be nodified. This outright suspension
for a period of four nonths mght tend to curb Appellant's
inclination to forsake his ship and duties after he has agreed to
remain on board for a conplete voyage.

ORDER

The order of the Exam ner dated at New York, New York, on 14
June 1956, is AFFI RVED.
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A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 22nd day of October, 1956.
***x*x  END OF DECI SION NO 926 *****
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