Appeal No. 924 - FAUSTINO COLON OTERO v. US - 10 October, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-756328-D1 and
all other Licenses and Docunents
| ssued to: FAUSTI NO COLON OTERO

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

924
FAUSTI NO COLON OTERO

Thi s appeal has been taken in accordance with Title 46 United
Stated Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 15 Decenber 1955, an Exam ner of the United
States Coast CGuard at New York, New York suspended Merchant
Mari ner's Docunment No. Z-756328-D1 issued to Faustino Colon Qtero
upon finding himguilty of m sconduct based upon three
specifications alleging in substance that while serving as sal oon
messman on board the Anerican SS ALAMO VI CTORY under authority of
t he docunent above descri bed, on or about 29 Cctober 1955, while
said vessel was in the port of Brenerhaven, Germany, he wongfully
assaulted a fell ow crew nenber with a dangerous weapon; to wt, a
"T" wench (First Specification), he wongfully engaged in a fight
wth the sane fell ow crew nenber (Second Specification), and he was
di sorderly on board the ship (Third Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
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t he charge and each specification proffered against him

Ther eupon, the Investigating Oficer and Appellant's counsel
made their opening statenents. The Investigating Oficer
I ntroduced in evidence the testinony of Messman Ll oyd G Burkhardt
(the crew nenber allegedly assaulted) and the testinony of Third
Cook Brown (an eyewitness to the incident).

I n defense, Appellant offered in evidence his sworn testinony,
the testinony of two character witnesses, and a |letter comendi ng
Appel lant for his exenplary service on the ship. Appellant
testified that when he left the roomto go to work, Burkhardt was
15 feet away in front of the P.O Messroomin the port fore and aft
passageway waiting for Appellant with an ax held |i ke a baseball
bat, Appellant picked up a wench, wal ked aft to within 4 feet of
wher e Bur khardt was standing near the intersection of the port fore
and aft passageway and thwartshi p passageway, threw the wench away
and tried to di sarm Burkhardt who then pushed Appellant to the deck
wi th the ax handl e, dropped the ax and ki cked Appel | ant
approximately 12 feet across the thwartshi p passageway. Appel |l ant
al so states that he never threatened Burkhardt; appell ant
approached Burkhardt in the passageway because Appell ant did not
t hi nk Bur khardt actually wanted to fight; Appellant saw the Chief
Cook at the tinme of this incident; Third Cook Brown's version was
not true; Appellant told a different story to the Master on 30
Cct ober because of fear as to what Burkhardt m ght do to Appellant;
Appel l ant did not go ashore on 31 Cctober and he never gets drunk.

In rebuttal, the Investigating Oficer introduced in evidence
certified copies of entries in the Oficial Logbook of the ship.
This was two weeks after Burkhardt and Brown had testified.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his decision and concl uded that the charge
and three specifications had been proved. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z-756328-D1, and all other licenses and docunents issued to
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of 18 nonths - 9 nonths outri ght suspension
and 9 nont hs suspension on probation until 12 nonths after the
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term nations of the outright suspension.

Based upon mnmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 29 Cctober 1955, Appellant was serving as sal oon nessman on
board the Anmerican SS ALAMO VI CTORY and acting under authority of
his Merchant Mariner's Docunent No. Z-756328-D1 while the ship was
docked at Brenerhaven, Gernmany.

Appel lant's roomon the ship was on the port fore and aft
passageway about 15 feet forward of the P.O nessroom and the
t hwart shi p passageway whi ch was approxi mately 30 feet in | ength.
The galley was directly aft of the thwartship passageway on the
port side and the pantry was in the sanme relative position on the
starboard side near the starboard fore and aft passageway.
Appel | ant shared his quarters with P.O. nessman Burkhardt and crew
messman La Rue.

Bur khardt returned on board at Approximately 0500 on 29
Cct ober 1955. Appellant returned about 0515 in an inebriated
condition. Both nen were supposed to be on duty at 0600. The
steward called them at 0530 but could not awaken Appellant. The
steward said Appellant would be logged is he did not get up. La
Rue left the room and Burkhardt went to the washroom \When
Burkhardt returned to the room he awakened Appellant and told him
what the steward had said about | ogging Appellant. The latter told
Burkhardt to m nd his own business, got out of his bunk, swng at
Bur khardt and m ssed when Bur khardt ducked. Burkhardt left the
roomand went to work in the P.O nessroomat 0610.

After cleaning the P.O nessroom Burkhardt went along with
t hwart shi p passageway towards the starboard side and entered the
pantry to get silverware. |In the nmeanwhile, Third Cook Brown | eft
the galley and wal ked to port along the thwartship's passageway in
order to get to the storeroomwhich was at the intersection of the
| att er passageway and the port fore and aft passageway. Brown saw
Appel | ant approaching along the port fore and aft passageway w th
a large T-type fire hose spanner wench in his right hand. Wen
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Appel | ant reached the intersection of the two passageways j ust
outside of the P.O nessroom Brown grabbed Appellant and attenpted
to take the wench away fromhim Appellant still appeared to be
in a drunken condition. At this tinme, Burkhardt |left the pantry
and saw the two nen struggling. He dropped the silverware and
obt ai ned possession of a fire ax which was on a bul khead of the
starboard fore and aft passageway a few feet fromthe pantry door.
Burkhardt returned to approximately the mddle of the length of the
t hwart shi p passageway as Appel | ant broke away from Brown and
advanced upon Burkhardt. Appellant still had the wench in his
possession. Burkhardt held the ax in a horizontal position in
front of himwth his right hand near the heard of the ax and his

| eft hand at the end of the handle. Appellant attenpted twice to
strike Burkhardt with the wench but Appellant warded off the bl ows
whi ch struck the ax. Using the ax for protection, Burkhardt
managed to force Appellant backward until Brown was able to grab
Appel I ant from behind and disarmhim The Chief Cook canme out of
the gall ey and Burkhardt gave the ax to him Appellant and

Bur khardt were tenporarily restrained by Brown and the Chief Cook,
respectively. Then they both got free and engaged in a fight,

W t hout weapons, which took place near the port end of the

t hwart shi p passageway. The Chief Mate eventually was call ed and
stopped the fight in which Appellant was badly beaten.

Entries were nade in the ship's Oficial Logbook concerning
this incident and the two conbatants were severely repri manded.
The main entry was based on a statenent by the Chief Steward who
admttedly did not arrive on the scene until after the two nen had
been disarned. The Chief Steward stated that the fight with
weapons was w tnessed by Brown and the Chief cook.

Appel l ant entered a reply to the log entry sone hours after he
returned on board the ship in an inebriated condition on 31
Cct ober.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel l ant contends that:

Poi nt | The credi bl e evidence does not sustain the
al l egations contained in the three specifications. The evidence
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establi shes that Burkhardt assaulted Appellant. The log entry
shows that Burkhardt viciously assaulted Appellant. Brown
testified that Burkhardt got a fire ax and approached Appell ant
while he was in the port passageway. Both Brown and Bur khar dt
admtted that the chief Cook grabbed Burkhardt and pinned his arns
behi nd his back. The testinony of Burkhardt and Brown is

i ncredible. There is such conflict between the testinony of the

| atter two witnesses as to conpel the conclusion that their
versions of the incident were fabricated to protect Burkhardt. The
| atter could not have seen Appellant and Brown tussling the port
passageway, if Burkhardt was in the pantry near the starboard
passageway. Appellant's testinony that Burkhardt, Brown and La Rue
were friends and did not |ike Appellant was not denied. O her
eyewi t nesses whose nanes appear in the log entry were not called by
the I nvestigating Oficer. Due weight was not given to the evidence
pertaining to Appellant's good character.

Point I'l. Appellant was deprived of his constitutional right
to a fair trial. The Investigating Oficer deliberately refused to
produce the statenments taken and the report of investigation nade
at Brenmerhaven. The only inference is that these docunents woul d
have destroyed the case agai nst Appellant. The Investigating
O ficer was bound to produce pertinent evidence even if it tended
to establish Appellant's innocence. The Investigating Oficer
failed to produce the log entries, which contained facts that would
have conpletely destroyed the credibility of Burkhardt and Brown,
until they had departed fromthe United States. This deprived
Appel l ant of his right to a full and proper cross exanm nation of
these two material wtnesses. A case nust be reversed when
mat eri al evidence is suppressed (Citing cases).

Point Ill. The order was excessive in view of Appellant's
prior clear record and the evidence as to his good character and
reputation. In conclusion, it is respectfully urges that the
charges should be dism ssed or that the order be remtted and
Appel | ant' s docunent returned to him

APPEARANCES: Myron M Fineman, Esquire, of New York City, of
Counsel

OPI NI ON
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The conflict in testinony between the version presented by
Appel | ant and that presented by Burkhardt and Brown constituted and
| ssued of credibility which was resol ved agai nst Appell ant by the
Exam ner. As the trier of the facts who heard and observed the
W t nesses, the Exam ner was in the best position to judge their
credibility.

The record does not support Appellant's contention (Point 1)
that the initial assault was commtted by Burkhardt. The log entry
supports testinmony of Burkhardt and Brown to the effect that there
were two different phases of this incident - what happened when the
two nen were arnmed with weapons and the fight after they were both
di sarmed. The specifications in this case are directed only
towards the fornmer of these two phases. Wat happened later is
| mmaterial except with respect to the credibility of the w tnesses.

The log entry indicates that Appellant was al nost beaten to
deat h whereas Burkhardt states that he rolled over on top of
Appel | ant and was straddling him But a close review of the record
shows that burkhardt was not questioned as to what happened
subsequently until the Chief Mate stopped the fight, and Brown was
not questioned at all with respect to the progress of the fight.
Hence, the credibility of Burkhardt and Brown is not suspect sinply
because they did not relate the details contained in the | ogbook
entry. In addition, it is noted that the latter entry was based on
a statement by the Chief Steward rather than an i ndependent
i nvestigation by the Master. The Chief Steward did not testify and
his statenent that Appellant appeared to be near death is belied by
Appel lant's testinony that he went to work on the sane day and the
| og entry which states that Appellant was ashore two days |ater.

As to other alleged inconsistencies or inaccuracies in the
testinony of Burkhardt and Brown, there are none except extrenely
m nor ones such as possible errors in Burkhardt's esti mates of
time, the brand of cigarettes Burkhardt snoked and the exact
position of Burkhardt, Brown and Appellant when Appel |l ant was
approaching with the wench in his hand. These were m nor
di screpanci es which are not sufficient to cast reflection upon the
material portions of the testinony of Burkhardt and Brown.
Although it is a recognized fact that a person's recollection of
his observations at a disorderly scene is subject to error as to
details, it is perfectly clear fromthe testi nony of Brown that he

file:////hgsms-lawdb/users/K nowledgeM anagementD.../ S%208& %20R%20879%20-%6201078/924%20-%200TERO.htm (6 of 9) [02/10/2011 12:35:58 PM]



Appeal No. 924 - FAUSTINO COLON OTERO v. US - 10 October, 1956.

saw Appel | ant when he was sone 10 or 12 feet forward of the

t hwart shi p passageway but that the two seanen did not conmmence
grappling until Appellant was outside the P.O nessroom at the

I ntersection of the thwartship and fore and aft passageways.

Hence, it is obvious that Burkhardt could see the two nen when he
| eft the pantry opening on the thwartship passageway. Appellant's
brief contains other msstatenents as to what the testinony of

Bur khardt and Brown was at the hearing.

After Burkhardt obtained possession of the fire ax, he held it
I n a defensive position even though he did advance toward Appel |l ant
until both were at approximtely the m ddle of the 30-foot |ong
t hwartshi p passageway. It is also evident that Appellant advanced
about 15 feet fromthe scene of his encounter with Brown. When
Appel | ant swung the wench and twi ce struck the ax held by
Bur khardt, Appellant definitely was the aggressor and guilty of
assaul ting Burkhardt. There was no attenpt by Burkhardt to use the
ax in any other manner than to protect hinmself. By forcing
Appel | ant backward, Burkhardt made it possible for Brown to cone up
behi nd Appellant and disarmhim It was only after the two nen
were disarnmed that the Chief Cook held Burkhardt while attenpting,
together with Brown, to keep the two nen fromfighting.

Appellant's testinony is replete with unrealistic statenents
as indicated above in a partial resune of his testinony. The nost
gl ari ng exanple of his inmagination is his contention that he rushed
up to within 4 feet of a seaman holding a fire ax as though he was
ready to swing it |ike a baseball bat and then both of them put
down their weapons w thout nmaking any attenpt to use them
Appel l ant admtted that the story he told the Master on 30 Qctober
was different fromthe version presented by Appellant at the
hearing. The inplication is that Appellant's testinony is nore
favorable to his cause than was his story to the Master on the day
after the incident when the facts were clearer in his mnd.
Appellant's credibility is al so nade questionable by his testinony
that he did not go ashore on 31 Cctober and that he never gets
drunk. The log entries disagree with both statenents. The
testinony of both Burkhardt and Brown indicates that Appellant was
under the influence of intoxicants at the tine of the events in
guesti on.

Appel l ant al so clains that he was deprived of his
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constitutional right to a fair trial since the Investigating
O ficer failed to nake avail able certain docunents (Point I1).

The nature of the log entries which were introduced to rebut
Appel l ant's testinony that he never gets drunk and that he did not
go ashore on 31 Cctober, has been pointed out above. Since the
main entry pertaining to this incident was based on a statenent by
the Chief Steward who neither testified nor saw the two seanmen with
weapons, it is inconceivable how earlier know edge of this entry
coul d have enabl ed Appellant to attack the credibility of Burkhardt
and Brown on cross-exam nation. The entry m ght have had sone
value along these lines if it had disclosed the nanes of unknown
W tnesses to the events which took place when Burkhardt and
Appel | ant had weapons. But the only w tness naned, other than
Brown, was the Chief Cook. It is perfectly clear from Appellant's
testinony that he saw the Chief Cook, so there was no question of
suppression of evidence in this respect. Appellant was as free to
call the Chief Cook as his witness as was the Investigating
Oficer. In addition, it is noted that the Exam ner repeatedly
i nformed counsel for Appellant, after the log entries had been seen
by counsel and received in evidence, that he was at |iberty to nake
application to have Burkhardt return for further questioning. (O
course, this would apply equally to Brown and the Chief Cook.)
Counsel declined to take advantage of this opportunity.

Concerning Appellant's contention that the Investigating
O ficer refused to produce the report of investigation and
statements made at Brenerhaven, it is first pointed out that the
| nvestigating Oficer at the hearing said he had only the report of
t he Brenerhaven Investigating Oficer. Nothing in the record
I ndi cates that the Investigating Oficer at the hearing had any
statenents in his possession. Secondly, it is significant that the
Exam ner reserved his ruling on counsel's denmand for these
docunents, the hearing was adjourned for two weeks, and counsel did
not renew his request to see these docunents at any tine after the
heari ng was reconvened. Hence, any rights of Appellant were wai ved
by such failure to renew the demand in the absence of a ruling by
t he Exam ner on this point.

Under these circunstances, counsel's strong insinuations that
Appel l ant was found guilty on the basis of testinony of Burkhardt
and Brown, which was known by the Investigating Oficer to be
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perjured, are conpletely unnerited and reprehensi ble. The
situation herein is entirely different fromthe cases cited by

Appel | ant such as Money v. Hol ohan (1934), 294 U. S. 103,

wherein it was held that there was a denial of due process of |aw
when a conviction was based on known perjured testinony and the
del i berate suppression of evidence which would have i npeached and
refuted the perjured testinony against the defendant.

The facts show that Appellant was properly found guilty of an
assault with a dangerous weapon, wongful fighting, and disorderly
conduct. since the Exam ner considered Appellant's prior clear
record and the evidence pertaining to Appellant's good character,
it is ny opinion that the 9 nonths outri ght suspension and the
addi tional probationary suspension inposed by the Exam ner shoul d
be sustained. This was a serious breach of discipline which nust
be severely dealt with for the protection of seanen on nerchant
vessels of the United States.

ORDER

The order of the Exam ner dated at New York, New York, on 15
Decenber, 1955, is AFFI RVED.

A. C. R chnond
Vice Admral, U S. Coast Guard
Conmmandant

Dat ed at Washington, D. C., this 10th day of October, 1956.
*x*x*  END OF DECI SION NO 924 **x*x

Top
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