Appeal No. 923 - WALLACE N. LEWISv. US - 9 October, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-196479 and all
ot her Licenses, Certificates and Documents
| ssued to: WALLACE N. LEWS

DECI SI ON AND ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

923
WALLACE N. LEW S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 29 March 1956, an Examiner of the United States
Coast CGuard at New York, New York, revoked Merchant Mariner's
Docunment No. Z-196479 issued to Wallace N. Lew s upon finding him
guilty of m sconduct based upon two specifications alleging in
substance that while serving as second cook and baker on board the
Anmeri can SS AFRI CAN GROVE under authority of the docunent above
descri bed, on or about 31 May 1955, while said vessel was at sea,
he wongfully struck and kicked a fell ow crew nmenber, Boatswain
Hugo Kaaman (First Specification); and on the sane date, he
wongfully struck a fellow crew nenber, Walter O Connor (Second
Speci fication).

At the commencenent of the hearing on 25 July 1955, Appell ant
was given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
heari ng. Although advised of his right to be represented by
counsel of his own choice, Appellant voluntarily elected to waive
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that right and act as his own counsel. He entered a plea of "not
guilty" to the charge and each specification proffered against him

Ther eupon, the Investigating Oficer and Appel |l ant nmade their
openi ng statenents. Appellant stated that he acted in self-defense
because Boat swai n Kaanan cane into the galley after Appellant. On
t he opening day of the hearing, Boatswain Kaaman appeared as a
wi tness for the Investigating O fice, Appellant obtained a subpoena
for Third Cook G bson who was still on the AFRI CAN GROVE, Appel | ant
expressed his desire to testify in his own behalf, and the
| nvestigating Oficer requested an adjournnent awaiting the arrival
of additional w tnesses on board the AFRI CAN GROVE.

The hearing was continued nunerous tines due to the failure of
the AFRICAN GROVE to arrive in New York. Appellant was present
when the hearing was reconvened on 28 July, 16 August and 29
Novenber 1955. He al so appeared at the Coast Guard office in New
York three other tinmes in order to make arrangenents about
reconveni ng dates and other matters in connection wth the hearing.
Due to a confusion of dates, Appellant was not present when the
heari ng was reconvened on 4 January and 9 January 1955. On the
| atter date, the Chief Steward of the AFRI CAN GROVE testified as a
wi tness for the Investigating Oficer. Appellant was signed on the
Shi pping Articles of the SS SAN JOSE between 3 January and 12
February 1955.

On 12 January 1955, the Exam ner nmailed a letter, by regular
postage, to Appellant at his New York City address telling
Appel l ant that the hearing would be reconvened on 23 March 1955.
The letter was not returned undelivered. Appellant signed off the
Shi pping Articles of the SAN JOSE on 12 February in New York Cty.
The record does not show concl usi vel y whet her Appellant received
the letter fromthe Examner. |In his appeal, Appellant does not
state whether he personally received the letter.

Appel | ant was not present when the hearing was reconvened on
23 March 1955. During the course of the hearing, the Investigating
O ficer introduced in evidence various docunentary exhibits
i ncluding an entry in the AFRICAN GROVE s O ficial Logbook
concerning the incidents in question. There was no evi dence
presented in behalf of Appellant. Except for the rendering of the
deci sion on 29 March 1955, the hearing was conpl eted on 23 March.
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Under these circunstances, it is at |east questionable, in ny
opinion, as to whether Appellant was given a fair hearing. He was
present at the New York City Coast CGuard office on seven occasi ons
prior to his failure to show up during the latter part of the
hearing. After having been present so nmany tines, it is
under st andabl e that a person woul d becone tired of appearing only
to hear again and again that the hearing was to be continued until
a later date.

Al though it was inproper for Appellant to have failed to
appear on 23 March if he received the Examner's letter, | think
Appel | ant shoul d be given the opportunity to testify in accordance
with his expressed desire to do so. Appellant should al so be
permtted the opportunity to submt other evidence in defense, and,
If the Chief Steward is reasonably available, to cross-exam ne him
before the Exam ner, or take his deposition. For such purposes,
the record will be remanded. |If Appellant fails to appear at the
reopened hearing on a definite date about which he has been
I nfornmed, the Examner is directed to reinstate his original
deci sion wth such supplenentary notation as may be necessary to
explain the action taken. |f Appellant does appear, he shall be
given a reasonable tinme which to present his defense.

ORDER

The order of the Exam ner dated at New York, New York, on 29
March 1956, is VACATED. The entire record is REMANDED for such
further proceedings as nay be deened appropriate in accordance wth
t hi s deci sion.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 9th day of Cctober, 1956.
*x*x*x  END OF DECI SION NO 923 ****x*
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