Appeal No. 914 - WILLIAM D. BIRD v. US - 10 September, 1956.

In the Matter of License No. 41652 Merchant Mariner's Docunment No.
Z- 249026 and all other Licenses and Docunents
| ssued to: WLLIAMD. BIRD

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

914
WLLIAMD. BIRD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
Sec. 137. 11-1.

By order dated 27 February 1956, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended License No.
41652 and Merchant Mariner's Docunment No. Z-249026 issued to
WilliamD. Bird upon finding himguilty of m sconduct based upon a
specification alleging in substance that while serving as Junior
Third Mate on board the Anerican SS RUTH LYKES under authority of
the |license above described, on or about 18 April 1955, while said
vessel was in the port of Cebu, Cebu Island, Philippine Islands, he
failed to performhis duty by being asleep on port watch.

At the hearing in Houston, Texas, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice and he entered a plea
of "not guilty" to the charge and specification proffered agai nst
hi m
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The I nvestigating Oficer nmade his opening statenent. He then
I ntroduced in evidence the testinony of the Master and Chief Mate
of the ship at the tinme of the all eged of fense.

I n defense, Appellant offered in evidence his testinony. He
stated that he was awakened | ess than an hour after he had |left the
deck in order to each lunch at 1220, and that he was entitled to
one hour off duty for |unch.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and havi ng
consi dered the proposed findings of fact and concl usi ons submtted
by counsel for Appellant, the Exam ner announced his decision and
concl uded that the charge and specification had been proved. He
then entered the order suspending Appellant's License No. 41652,
Merchant Mariner's Docunent No. Z-249026, and all other |icenses
and docunents issued to Appellant by the United States Coast Cuard
or its predecessor authority, for a period of six nonths on six
nont hs' probati on.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 April 1955, Appellant was serving as Junior Third Mte
on board the Anerican SS RUTH LYKES and acting under authority of
his License No. 41652 while the ship was | oading cargo at Cebu,
Cebu I sl and, Philippine Islands.

On this date, Appellant was on duty between 0800 and 1600.
The native stevedores comenced | eaving the ship at 1200 for a one
hour lunch period. Appellant renmained on deck until the | ast
stevedore left the ship at 1220. Appellant then ate |unch and went
to sleep in his bunk.

At approximately 1310, Appellant was awakened by the Master.
Appel | ant was not aware that the Master and Chief Mate had gone
ashore at 1130 and renained there until about 1300.
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Appel | ant has no prior record.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that by contract with the various
steanshi p conpanies, a licensed officer is entitled to a full hour
for lunch - until 1320 in this case. Al so, there were no
stevedores at work on the vessel at 1310 and, therefore, there were
no duties for Appellant to performat this tine.

APPEARANCES: Messrs. Mandell and Wight of Houston, Texas, by
Arthur J. Mandell, of Counsel

OPI NI ON

Appel | ant was the officer on watch and he was responsible for
t he general safety of the ship in addition to the specific |oading
operation then in progress. Since Appellant was not relieved of
his duties for the full hour agreed to in the contract while in
port, it was his duty to renmain awake and alert, particularly for
any energency, even though there were no specific duties to be
perfornmed i medi ately. As stated in the contract, he would be
entitled to one hour's penalty pay if not allowed the full hour for
|l unch. It is my opinion that the specification was proved by
substantial evidence and that the order should be uphel d.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on 27
February 1956, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 10th day of Septenber, 1956.
*x*x*  END OF DECI SION NO. 914 **x*x
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