Appeal No. 913 - JOHN DENNIS POMPEY v. US - 10 September, 1956

In the Matter of Merchant Mariner's Docunent No. Z208148-D3 and all
ot her Licenses, Certificated and Documents
| ssued to: JOHN DENNI S POVPEY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

913
JOHN DENNI' S POVPEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
Sec. 137. 11-1.

By order dated 13 Decenber 1955, an Exam ner of the United
States Coast Guard at New York, New York, revoked Merchant
Mariner's Docunent No. Z-208148-D3 issued to John Dennis Ponpey
upon finding himguilty of m sconduct based upon two specifications
all eging in substance that while serving as assistant grill cook on
board the Anerican SS ARGENTI NA under authority of the docunent
above described, on or about 4 October 1955, while said vessel was
in the port of Mntevideo, Uruguay, he assaulted a nenber of the
crew, Jose Collazo with a dangerous weapon.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel or his own choice and he entered a plea of "not guilty" to
t he charge and each specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence the testinony of several
menbers of the crew. Pantryman Diaz was the only disinterested
Wi tness to any part of the second incident.

I n def ense, Appellant offered in evidence his testinony and
t hat of other nenbers of the crew. Appellant stated that Coll azo
struck the first blowin the galley. As to the nore serious
charge, Appellant testified that Collazo struck Appellant on his
right hand with an iron bar when he |l eft his room Appellant
| mredi ately returned to his room and picked up a paring knife to
protect hinself; he did not have tinme to cl ose the door; Appellant
war ded off further blows with his left hand; he westled with
Collazo and cut himwth the knife.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi on,
t he Exam ner announced his decision and concl uded that the charge
and two specifications had been proved. He then entered the order
revoki ng Appellant's Merchant Mriner's Docunents No. Z-208148-D3
and all other licenses, certificates and docunents issued to
Appel l ant by the United States Coast CGuard or its predecessor
aut hority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 4 Cctober 1955, appellant was serving as assistant gril
cook on board the Anmerican SS ARCGENTI NA and acting under authority
of his Merchant Mariner's Docunent No. Z-208148-D3 while the ship
was in the port of Montevideo, Uruguay.

About 2000 on this date, there was an argunent in the galley
bet ween Appellant and Utilityman Jose Collazo. This was foll owed
by a brief exchange of bl ows between the two seanen. They were
separated by other nenbers of the crew and neither was injured.
Appel l ant went to his roomsince his duty ended at 2000. Collazo
was supposed to remain on duty until 2100.

Shortly after 2000, nessman WIlianms saw Collazo in the
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recreation roomwith a 2 1/2 foot long iron bar fromthe gall ey
range hel d behind his back. WIIlians could not persuade Collazo to
surrender the bar. Collazo proceeded to the vicinity of
Appel l ant's room and net pantryman Diaz there. Collazo asked Di az,
in a |loud voice, where Ponpey's roomwas. Diaz told Collazo to
forget about it and to get sone sleep. Collazo was still carrying
the iron bar. Their conversation took place about 6 or 8 feet from
Appel l ant's room and he heard themtal king. Appellant left his
roomw th a three-inch blade paring knife in his right hand.
Appel | ant approached Coll azo, pushed himwith his left hand and

rai sed his right hand overhead as though to strike Collazo with the
knife. A struggle followed in which Collazo received a serious
wound in the chest fromthe knife and two superficial cuts.

Appel lant's only injury was a swollen right hand.

Collazo was treated in the ship's hospital where it was
necessary for two or three nenbers of the crewto restrain him
The ship's physician concluded that Collazo was in a state of
deliriumtrenens fromprior excessive consunption of al cohol.

Appel lant's prior record consists of a suspension in March
1955 for wongful possession of ship's stores.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that he was justified in acting in
sel f-def ense when confronted by a violent mani ac who was bent on
killing or seriously injuring Appellant wth an iron bar.
Appel | ant was not under any duty to retreat.

APPEARANCE: Sanuel Segal, Esquire of New York City of Counsel

OPI NI ON

The record does not disclose who initiated the fight in the
galley. Mdst of the wtnesses nerely testified that they saw
Appel l ant and Col |l azo fighting at this tine. Each participant
states that the other one struck the first blow. The Exam ner
rejected Appellant's version. Little of Collazo's testinony is, by
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itself, worthy of belief in view of his many denials and assertions
which are in direct conflict wwth the testinony of nunerous other

W t nesses. Under these circunstances, the ultimte finding that
Appel | ant assaulted Collazo in the galley is reversed for |ack of
pr oof .

The Exami ner rejected Appellant's testinony concerning the
| at er incident and adopted the version presented by Diaz which is
set forth in ny findings of fact. |In addition to the testinony of
Diaz, Appellant's story is discredited by the facts that the
struggle did not occur in Appellant's roomand there was no injury
to his left hand or armwhich he clains to have used to ward off
blows fromthe iron bar w elded by Collazo. Al though D az
specifically stated that he did not see what happened after
Appel l ant raised his right hand which held the knife, there is no
doubt that Collazo's injuries were inflicted by Appellant. In
fact, Appellant admts this. The evidence clearly establishes that
Col  azo was | ooking for Appellant and woul d have taken advant age of
any opportunity to use the iron bar. Neverthel ess, Appellant has
no legitinmate claimof self-defense since he becane the aggressor
by | eaving his room and approaching Collazo with a knife. If
Appel l ant had remained in his room it is doubtful that the
consequences woul d have been as serious as they were. Appellant
not only did not retreat but he initiated the incident by advanci ng
upon Collazo. It is ny opinion that such a serious offense nerit
t he order of revocation i nposed by the Exam ner despite the failure
of proof of the other specification.

CONCLUSI ON

The specification alleging that Appellant assaulted Collazo in
the galley is dismssed. The ultimate finding alleging that
Appel | ant assaulted Collazo wth a dangerous weapon is affirned.

ORDER

The order of the Exam ner dated at New York, New York, on 13
Decenber 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant
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Dat ed at Washington, D. C., this 10th day of Septenber, 1956
*x*x* END OF DECI SION NO 913 **x*x*
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