Appeal No. 912 - WALTER F. DILLWORTH v. US - 5 September, 1956

In the Matter of Merchant Mariner's Docunent No. Z-556965
| ssued to: WALTER F. DI LLWORTH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

912
WALTER F. DI LLWORTH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 20 April 1956, an Exami ner of the United States
Coast Guard at San Francisco, California, suspended Merchant
Mariner's Docunent No. Z-556965 issued to Walter F. Dillworth upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as an oiler on board the
American SS CH NA TRANSPORT under authority of the docunent above
descri be, on or about 23 March 1956, while said vessel was in the
port of Kobe, Japan, he assaulted and battered, with his fists, the
Chi ef Steward of the ship.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own choice, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
prof fered agai nst him
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The I nvestigating Oficer nmade his opening statenent. He then
I ntroduced in evidence the testinony of two eyewitnesses to the
I nci dent and two docunentary exhibits.

Appel |l ant stated that he had no witnesses and did not desire
to testify in his behalf.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer, the Exam ner announced his decision and
concl uded that the charge and specification had been proved. He
then entered the order suspending Appellant's Merchant Mariner's
Docunment No. Z-556965 for a period of six nonths - three nonths
outright suspension and three nonths suspension on probation until
fifteen nonths after the termnation of the outright suspension.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 23 March 1956, Appellant was serving as an oiler on board
the Anerican SS CHI NA TRANSPORT and acting under authority of his
Merchant Mariner's Docunent No. Z-556965 while the ship was in the
port of Kobe, Japan.

At approximately 0500 on this date, Appellant was sitting in
the nmesshall with other nenbers of the crew. The Chief Steward
entered the nesshall and approached Appellant while Appellant was
criticizing the neals on the ship. An argunent foll owed between
the two seanen. The Chief Steward asked Appellant if he wanted to
make sonething out of it. Appellant arose, crowded the Chief
Steward and pressed hi m backward agai nst the bul khead. The Chi ef
Steward picked up a bottle off a table but the bottle was taken
away fromhimimedi ately by the Second El ectrician who testified
at the hearing. Appellant then struck the Chief Steward several
blows. The two nen fought briefly as the Chief Steward retreated
I nto the passageway adjoining the nesshall. The Chief Steward the
decl ared that he had enough. Appellant was considerably |arger and
younger than the Chief Steward.
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Appel | ant has no prior record.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the evidence is insufficient to
support the findings because no evidence of injuries to the Chief
Steward was introduced; the Chief Steward provoked the fight by his
query when he entered the nesshall; and the Chief Steward was the
aggressor at all tines since he picked up a bottle. Appellant did
not testify because of a prior agreenent with the Chief Steward
t hat neither of them would press charges. Appellant was not
di scharged fromthe ship. For these reasons, it is submtted that
t he Exam ner's deci sion should be reversed.

Appear ance on appeal : Sarmuel E. Bennett, Esquire, of Counsel.

OPI NI ON

The evidence clearly establishes the fact that Appellant was
t he physical aggressor at all tines. The initial assault and
battery occurred when Appellant forced the Chief Steward backward
agai nst the bul khead. Provocation by words does not justify
assault and battery. The later attack by Appellant with his fists
was not justified because the Chief Steward did not have hold of
the bottle |l ong enough to attenpt to use it and Appell ant used
consi derably nore force than was necessary to subdue the Chief
St ewar d.

The absence of proof of injuries to the Chief Steward does not
justify this breach of discipline on board ship; nor is the failure
of the conpany to discharge Appellant any justification. The
pur pose of these proceedings is to pronote safety at sea by
deterring seanmen fromcommtting this type and ot her ki nds of
of fenses. The fact that Appellant and the Chief Steward agreed not
to testify against each other is inmaterial to the furtherance of
this purpose. Appellant had anple opportunity to testify in his
behalf if he cared to do so at the hearing.

There is no reason to disturb the findings, conclusions or
order of the Exam ner.
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ORDER

The order of the Exam ner dated at San Francisco, California,
on 20 April 1956, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C. this 5th day of Septenber, 1956
**x**  END OF DECI SION NO. 912 *****
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