Appeal No. 908 - WILLARD J. BURLEY v. US- 14 August, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-922935 and all
ot her Licenses and Docunents
| ssued to: WLLARD J. BURLEY

DECI SI ON AN FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

908
W LLARD J. BURLEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 10 April 1950, an Exam ner of the United States
Coast Guard at New Ol eans, Louisiana, suspended Merchant Mariner's
Docunent No. Z-922935 issued to Wllard J. Burley upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as an ordinary seaman on board the
American SS GULF SHI PPER under authority of the docunent above
descri bed, on or about 30 March 1956, while said vessel was at sea,
he assaulted and battered by striking with his fists, Robert C
Echol ds and Eugene Haat, fellow crew nenbers.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own choice, Appellant voluntary
el ected to waive that right and act as his own counsel. He entered
a plea of "guilty" to the charge and specification proffered
agai nst him
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Ther eupon, the Investigating Oficer nmade his opening
statenent. Appellant stated that he had nothing to say when he was
afforded the opportunity to present mtigating circunstances. NO
evi dence was introduced by either party.

At the conclusion of the hearing, the Exam ner announced his
deci sion and concl uded that the charge and specification had been
proved by plea. He then entered the order suspending Appellant's
Merchant Mariner's Docunent No. Z-922935, and all other |icenses
and docunents issued to Appellant by the United States Coast CGuard
or its predecessor authority, for a period of six nonths.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 30 March 1956, Appellant was serving as an ordi hary seanan
on board the American SS GULF SHI PPER and acting under authority of
his Merchant Mariner's Docunent No. Z-922935 while the ship was at
sea.

On this date, Appellant used his fists to assault and batter
two ot her nenbers of the crew, Robert C Echol ds and Eugene Haat.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Although Appellant admts that Echolds suffered a slight
concussi on and Haat's nose was broken, Appellant feels that the
order is too severe in view of his 5 years service w thout any
prior record. Appellant requests that the suspension be nade
partially probationary so that he can support his famly.
Appel | ant states that he was silent at the hearing, as to the cause
of his conduct, because of personal reasons between hinself and the
ot her two seanen.

OPI NI ON
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The above findings of fact are [imted to the allegations in
t he specification since no evidence was introduced to establish
matters of aggravation or mtigation as provided for in 46 CFR
137.09-50(b). The Investigating Oficer's opening statenent does
not constitute evidence.

Appel l ant' s contentions on appeal do not state anything which
woul d justify a nodification of the Examner's order. Appellant's
prior record is commendabl e and the personal hardship involved is
unfortunate. Nevertheless, the order of suspension nust be severe
i n cases such as this where a seaman is guilty of an attack upon
hi s shi pmates, which attack was unprovoked i nsofar as the record
di scl oses. Under these circunstances, the order of six nonths'
suspension is not considered to be too severe.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
10 April 1956, is AFFI RVED.

A.C. Ri chnond
Dat ed at Washington, D.C., this 14TH day of AUGUST, 1956.

*xxx*x  END OF DECI SION NO 908 ****x
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